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Before Mr. Justice B. Tyahji. 

Natha Kebra (Plaintiff) v. Dhunbatji and others (Defendants).* 

[23rd. 25th and 28tb July, 1898.] 

Will—Consiruciion— Bequest to wife with obligation of maintaining and educating 
rhildren—Interest taken under such tcquest—Decree against wife—Attachment of 
interest Procedure Code tAct XIV of 168^), s. 27A-Fraudulent 

conveyance—Transfer of Property Act (IF o/l882), s. 53. 

Bamanji Darasba Captain died in 1891 leaving a widow Dhunbaiji (defendant 
No 11 and two sons, Percz^ha and Darasba (defendants Nos. 4 and 5). By bja 
will be beaueatbed tbe residue of bis property to trustees (of whom Dbunbai]i 
was onel in trust to pay tbe rents and income thereof to bis wife Dbunbaiji for 
li*e “she thereout maintaining, educating and bringing up ” his children in a 
manner suitable to their degree in life. After bis death the pro^rty. moveable 
and immoveable, was to be divided among his sons equally when Ca^sja 
attain the age of twenty-five. He attained majority in October, 1895. At the 
dlte of suitf Darasba was eighteen years old and Perozsha was twenty^five It 
was contended that Dbunbaiji was only a trustee of the rents for the benefit of 
her sons Perozsha and Darasba. 

Held that under the will Dbunbaiji took a lile-intereat in the rents subject to 
throblipation of maintaining. educatuiEoud bringing up the children. The only 
two surviving children (Peronsba and Darasha) having attained majority and 
having received property under the will of an uncle were now no longer in need of 
being maintained by Dhnnba.ji. The obligation imposed bf. therefore, by 

hL LTband's will was discharged, and she was now entitled to a I.fe-interest 
free from all further obligation to maiotain his children. 

Or. fi^AiqthJuoe 1895 . the plaiut.fis obtained a decree for Rs. 3.976-10-10 
• Krai?; Jnd her son Pcroz--ba. In execution of that decree they 

attaohed^UD^der In order dated Snd July. 1895. tbe immoveable properties which 
had belonged Jo the estate, on the ground that both Dbunbaiji and 

roT* T»® ° u u A ir.terest in ibrm- Tbo attachment was issued under s 274 
o^L^^CivU Procedure Code (Act XIV of 1882). The defendants contended that 
Dbunbaiji had no attachable interest at all m the said properties she being under 
the will merely a trustee as abov e mentioned for her sons, and that, if she ba d, it 

' ^Suit No. 509 of 1896, 
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was an interest in moveable property, which should have been attached under 
s. 268 of the Code, and that tho attachment under s. 274 was ineffectual and 
inoperative. Tbcy further alle^^ed that by an assignment dated the 20th February, 
1696, Dhunbaiji had assigned and surrendered her life-interest to her son Daraeba, 
and thatducb interest was, therefore, not available to satisfy the plaintifi’s decree 
against her. As to Perozsha’s interest, the defendants alleged that by a deed of 
settlement dated the 9th February, 1895. it was validly settled for the benefit of 
himself and bis family and that, therefore, he bad no interest in him wbioh could 
be attached under the order of the 2ad July, 1895. 

Jitld, (1) that Dhunbaiji had an attachable interest in the property. 

(2) That her interest was an interest in immoveable property and was validly 
attached under s. 274 of the Civil Procedure Code. 

(3) That her assignment of the 20th February, 1896, was invalid as against the 
plaintifis under s. 276 of the Civil Procedure Code. 

(4) That oven independently of the attachment, her assignment to her own son 
Darasba was invalid as against the plaintifis under s. 53 of the Transfer of Pro* 
perty Act (IV of 1682). Tho object of that assignment was to protect the property 
from the creditors, aud it was designed to defeat tbe plaintifi’s decree, and it was, 
therefore, fraudulent and void as against tbe plaintiffs. 

(5) That the deed of settlement by Perozsha of tho 9th February, 1895, was 
void as against the plaintiffs under s. 53 of the Transfer of Property Act (IV oi 
1832). 

(G) That the plaintiffs were entitled to realize the shares and interest both of 
Dhunbaiji and of Peroz^ha so far as might be necessary to satisfy tbeir decree of 
13th June, 1895. 

[Cons.. 13 C.P.D.R. 130 (184); Expl., 25 B. 202 (207).] 

' ! -The plaintill's firm of Nabha Kerra & Co. obtained a decree against 
the defendant Dhunbaiji and her son Perozsha (defendant No. 4) for 
Rs. 3.976'10-10 on tbe 13bh .Tune, 1895, in suit No. 177 of 1895. In exe¬ 
cution of that decree they attached certain properties, bub on a summons 
taken out by tho defendants that attacliment was set aside on the 21sfc 
September, 1895, on the ground that Dhunbaiji bad no beneficial interest 
in tho properties attached. 

The<jue3tioQ of Dhunbaiji’s interest in the said properties depended 
on tho consiruction of lier deceased husband's will, and [3] the plaictiff 
brought this suit {inter aha) to have tbe said will construed and her 
interest under it ascertained and declared liable to satisfy tho decree in 
suit No. 177 of 1895. 

Tho plaint stated that Dhunhaiji’s husband Bomanji Darasba Captain 
died in ISOl leaving a considerable amount of property both moveable 
and immo'.'oablo ; inter alia a half sh.areof certain immoveable properties in 
Bombay specified in the schedule to tho plaint. lie left, him surviving, his 
widow Dhunhaij i (defendant No. 1), two sons Perozsha and Darasba (defend¬ 
ants, Nos. 4 and 5) and one daughter since deceased. By his will dated 21sb 
July, 1887, ho bequeathed the residue of his property to trustees, viz.^ 
Dhunbaiji aud one Jivaji Darasba Giiaudy (defendant No. 2), upon 
certain trusts duly sot forth therein. Tho following are tho material 
parts of the will :— 

7. I further direct that my said trustees shall permit my said 
wife, if she desires, to occupy and enjoy free of any occupation or other 
rent that portion of my family dwelling-house situate in No. 12, Church 
Gate Street, Port, in Bombay in which I at present live, and to use and 
enjoy tho household furniture, elfects and things belonging to me therein 
and during tho term of her natural life. 

“8. I further direct my said trustees to hold tbe balance of the 
property vested in them by this my will after setting apart the sums 
hereinbefore bequeathed to my said daughters (but subject to the payment 

2 


1898 

July 28. 

Obiginad 

Civil. 

23 B. 1. 


Xll.] 


NATHA KBHRA V. DHUNBAIJI 


23 Bom. 4 


thereout at the proper time or times of the marriage expenses and dower 
of my daughters and the marriage expenses of my sons, if they or either 
of them should bo unmarried at the date of my death hereinbefore directed) 
■upon trust to pay the rents, profits, interest, dividend and produce of so 
much thereof as shall from time to time under the provisions of this 
my will shall remain or bo in their hands, unto my wife during the term 
of her natural life, she thereout maintaining, educating and bringing up 
my children in a manner suitable to their degree in life. 

“ 9. I further direct that from and immediately after the decease 
of my said wife then as well as to the immoveable and moveable estate and 
the capital of the personal estate which may then be or thereafter come 
into tbe hands of my said trustees under and subject to the provisions of 
this my will and as also to tbe rents, issues, profits, interests, dividends 
and produce thereof upon trust for such of my sons now born or hereafter 
to be born to me who either before or after the decease of my said wife 
shall attain tbe age of eighteen years to be divided between them equally, 
on my son Darasha attaining tbe age of twenty-five years or in tbe event 
of bis death before attaining the said age at tbe end of twenty-five years 
to be completed from tbe date of his bribh, and in case there shall be but 
one SOD, then upon trust for such one son. 

M ■ 10. And I hereby direct that if any of my sons shall die with¬ 
out having received payment or acquired a vested interest in my said trust 
estate, stocks, funds and securities leaving a child or children surviving 
him or them, then and in such case such last mentioned child or children 
who being a son or sons shall attain tbe age of eighteen years, or who 
being a daughter or daughters shall attain that age or marry, shall take 
and be entitiled to such and the same shaves of and in my said trust estate, 
moneys, stocks, funds and securities and with and subject to tbe provi¬ 
sions for tbeir, his or her maintenance and advancement provided by law 
as his, her or their deceased parent would have been entitled to in case 
such parent had received and attained the age of eighteen years, and in 
the event of all my sons dying without leaving any issue who shall be 
able to bake the share or shares given to their respective fathers, then and 
in that case I direct that the property which shall then form the residue 
of my estate shall be divided among these persons who shall be entitled 
thereto under the provisions of the Parsi Intestate Succession Act.” 

Probate of the will was granted to the two trustees Dhunbaiji (defend¬ 
ant No. 1) and Jivaji Darasha (defendant No. 2), and in accordance with 
the 8bh clause of the will they had paid one moiety of the rents of the 
immoveable property to the first defendant Dhunbaiji. 

The plaint further stated that Perozsha (defendant No. 4) was 
twenty-five years of age and Darasha (defendant No. 5) was eighteen years 
of ago. 

By a Judge’s order made in the above-mentioned suit No. 177 of 
1895 tbe plaintiff was appointed receiver, under s. 603 of the Civil 
Procedure Code (Act XIV of 1882), of tbe attached properties with power 
to sue for the realization thereof. 

The following paragraphs of the plaint set forth the plaintiff's case : — 

“ 12, The said firm contend thati upon tho true construction of the 
said will the said Dhunbaiji is entitled to a life interest in the whole of 
the rents of one moiety of said properties specified in the said list A and 
that the said Perozsha has now a vested interest in remainder upon tho 
■death of the said Dhunbaiji in one moiety of tho said moiety. 

“ 13. The defendants, however, contond that the said Dhunbaiii ia 
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under the 8fch clause of the said will a bare trustee of the rents of the said 
moiety for the benefit of her sons the said Perozsha and Darasha, and that 
she is entitled to apply the whole of the rents handed over to her for the 
benefit of the said Darasha. The said firm, however, contend that if upon 
the correct construction of the said will the said Dhunbaiji is a bare 
trustee as contended by the defendants, the said Perozsha is entitled to 
a half share in the said moiety absolutely.” 

[5] The defendants alleged that by a deed of settlement dated 9th 
iebruary, 1895, the defendant Perozsha bad conveyed all his interest in 
bis fat her’s estate and also in the estate of his uncle to trustees (defendants 
Nos. G and?) on certain trusts, and that by a deed of assignment dated 
the 20th February, 1896, Dhunbaiji had released all her life-interest in the 
residuary estate of her husband to her son Darasha (defendant No. 5). 
The plaintiff contended that these deeds were executed with intent to 
defeat and delay creditors and were not binding on them. 

This suit was filed on the llbh September, 1896. The plaint orayod 
that the will of Domanji Darasha Captain should bo construed and the 
lights of the dofendanb Dliunbai and Perozsha themselves ascertained and 
declared ; (2) that a receiver should be appointed to receive the moiety of 
the rents and to set apart the share therein of Dhunbai or Perozsha or 
both, and to pay the same to the plaintiff in satisfaction of the decree in 
suit No. ]?? of 1895 until the same was fully satisfied ; (3) if necessary for 
administration of the estate of the said testator; and (4) if necessary for a 
declaration that the deeds of the 9t,h February. 1895, and of 20th 
F’ebruary, 1896. were inoperative against the plaintiffs, &c., <tc. 

The defendants contended tliat Dhunbai had herself no benoficial 
interest under the will, but that she was bound to apply the income paid 
t<*> hei h> the trustees towards tli© maintenance and education of her sons 
X^oiozsha and Darasha, and that she had a discretion to apply the larger 
part towards the maintenance of the younger son Darasha, and that the 
income was barely sufiicienb for the purpose. They also sot up the two 
deeds above mentioned. 

The main iiuostions raised at the hearing woro(l) as to the interests 
takon by Dliunhaiji and Perozsha under the testator’s will ; (2) as to the 
validity of the deeds of 9bh February. 1895. and 20bh February, 1896, as 
against tho plaintiffs (creditors) ; (3) as to whether tlie attachment levied 
by tho plaintilT in Sopteiiiher, 1895, was valid. 

liatkcs (with Scott), for plaintiff:—Under tho will. Dhunbai took an 
absolute beneficial interest for life not subject to any C6l obligation— Leigh 
v.^ Leigh (l) ; IJyne v. Bhtckhtirii (2) ; Mockett v. Mackt^tt (3) ; Lambe v. 
Latnes (4) ; In rc Hamilton (5) ; White and Tudor’s L*^adiog Cases (7th Ed.), 
\ ol. II, »^. 340. Tho sottlomonb of Otli February, 1895, is void as against 
the plaintiff—s. 03 of the Transfer of Property Act (IV of 1882); 
Horendra v. Kaynalhasini (6). So also was Dhunbai’s assignment of 20bh 
February. 1S9G — h*atima Bibi v. Dcbnaiith 17) ; Kashiba v. Shripat (8) ; 
May on Frandulonb Conveyances, pp. 81-82 ; Lx parte Eyre (9) ; Ishan 
Chnndcr v. liishii Sirdar (10) ; Civil l^rocedure Code (Act X.IV of 1882), 
8; 276. Dliuuhaiji's interest was moveable property and was rightly 
attached under s, 268. 


(1) (1848> 12 Jur. 907. 

C^) (1872) L R 11 Eq. 40. 

(51 (1895) 2 Ob. 870. 

(7) 20 C. 503 (612). 

(0) (1881) 41 L. T. (N.3.) 022. 


(2) (1858) 27 L J. (Ch ) 78S. 
(4) (1871) L. R. 6 Ch. 597. 
(6) 23 O. 5G3 (671). 

(8) 19 B. 697. 

(10) 24 C- 625. 
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, JHacplier&on and Rivett Carnac, for the trustees of the settlement:— 
"The settlement is good. It was not a voluntary deed —In re Johnson (1) ; 
Holmes v Penney (2); Freeman v. Pope (3) ; Thompson v. Webster (4). 
The attachment was subsequent to the settlement and, therefore, inetleotual. 

Lowndes with Lang (Advocabe-Goneral) for defendants Nos. 1, 4 and 5 
(Dhunbai, Pevozsha and Darasha).—As to Dhunbai’s interest und<'r the 
will—Theobald on Wills, pp. 403, 404, 408 ; In re Booth (5) ; Wethereil v. 
Wilson (6) ; Gilbert v Bennett C7) ; In re Coleman (8) ; Jarman on Wills, 
p. 371. Her assignment of the 20tb February, 1896, was good. It was 
made nob bo defeat creditors, bub to pay them —Middleton v. Pollock f9). 
There was no valid attaohment of Dbunbai's interest. That being so, the 
plaintiff’s suit against her does nob lie. 


1898 

JU£<Y 28. 

Original 

Oiviii. 

23 B. 1. 


JUDGMENT. 

Ttabji, J. —The circumstances under which this suit is filed are as 
follows:—One Homanji Darasha Captain died in 1891 possessed of 
considerable property, both moveable and immoveable, of the aggregate 
value of about two lakhs of rupees. Bomanji [7] left, him surviving, his 
widow the defendant Dhunbaiji, bis two sons the defendants Perozsha and 
Darasha, and one daughter Meherbai. who has since died. 

Bomanji left a will dated 21st July,1887, probate of which was obtained 
by two of bis esecutors and trustees, namely, the defendants Dhunbaiji 
and Jivaji Dlnsha Ghandy. The will (Bx. D) contains various provisions 
for the benefit of the testator’s widow, sons, and daughter, and after giving 
various legacies disposes of the residue of his estate as follows :—In the 8th 
clause he says (His Lordship read the clause, see supra, and continued :—) 

The testator's son Perozsha attained his majority some years ago and 
his son Darasha attained majority in the month of October, 1895. 

By decree (Ex. A) dated 13th day of June, 1895, and passed in suit 
No. 177 of 1895, in which the plaintiff’s firm of Natha Kerra & Co. 
were plaintiffs and the defendants Dhunbaiji and Perozsha were defend¬ 
ants, the defendants were ordered to pay to the plaintiff*s firm the sum 
of Rs. 3,976-10 10 and interest thereon at the rate of six per cent, per 
annum bill payment. By an order dated Isb August, 1895, the plaintiff’s 
firm, in execution of the said decree, attached the “ rents payable to the 
defendant Dhunbaiji for the month of July, 1895, by the executors of her 
husband’s estate in terms of the will of her husband ” under s. 268 of the 
Civil Procedure Code (Act XIV of 1882). 

The first and second defendants as the trustees of the said will there¬ 
upon took out a Judge’s summons to set aside the said attachment. This 
summons was made absolute by Mr. Justice Starling on 2l9t September, 
1895 (see Ex. 17), and the attaohment was set aside upon the ground 
that Dhunbaiji was a bare trustee and took no beneficial interest in the 
rents. 

Under an order dated 2od July, 1895, and made in pursuance of 
s. 274 of the Civil Procedure Code (Act XIV of 1882), the plaintiff’s firm 
attached the immoveable properties belonging to the estate of the said 
testator on the ground that both the judgment-debtors had an interest 
^therein. 


(l) (1881) 30 Oh. D. 389 (399). 
(3) <1870) L. R. 6 Oh. 538. 

(6) (1894) 2 Ch. 282. 

(7) (1839) 10 Bim. 371. 

<9) (1876) 2 Ch. D. 104. 


(2) (1856) 3 Kay and J. 90. 
(4) (1669) 4 Drew 628. 

(6) (1836) 1 Keen. 80. 

(8) (1868) 80 Oh. D. 443. 
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By a Judge's order (Ex. G) made in the said suit No, 177 of 1895r 
and dated tbe 25tb August, 1896, the plaintiff was [8] appointed receiver, 
undor s. 503 of tbe Civil Procedure Code, of the attached properties, with 
power to bring suits, as such receiver, for the realization and collection 
thereof or otherwise as he may be advised. 

This suit has accordingly been filed by the plaintiff as receiver under 
the above-mentioned order (Ex. C) praying that the testator’s will may 
bo construed and tbe rights of Bhunbaiji and Perozsha therein may be 
ascertained and declared, and that the shares of Bhunbaiji and Perozsha 
in tbe rents may be paid to the plaintiff in satisfaction of bis decree, and 
that if necessary the estate of the testator may be administered and that 
tbe shares of Bhunbaiji and Perozsha may be sold, and the proceeds 
thereof may be applied in or towards satisfaction of the plaintiff's decree. 

Tbe suit was originally filed against the two executors and the two 
sons of tbe testator only, but as it appeared from the defendant’s written 
statement that they relied upon an indenture of settlement (Ex. 13) 
dated 9Lh February, 1895, and executed by Perozsha whereby he settled 
all his share and interest in the estate both of his father and of his uncle 
Binsha upon certain trusts, I directed that the trustees of such settlement 
— that is to say, the sixth and seventh defendants—should be added as 
uoicuoauts. This has accordingly been done. 

The defendants also alleged by their written statement that tbe 
defendant Bhunbaiji by an assignment (Ex. 8) executed by her, and 
dated the 20th February, 1896, surrendered and released her life-interest 
in favour of tbo defendant Barasha, and that such interest is not now 
available for satisfying the plaintiff’s decree. The defendants also con¬ 
tended that as a matter of fact, upon the true construction of the will, 
Bhunbaiji took no interest at all (under tbe 8bh clause! in the testator’s 
immoveable property, and that if she did, such interest has never been 
validly attached. In other words, the defendants contend that Dhun- 
baiji under the 8Lh clause of her husband's will took no beneficial interest 
at all, but that she was a bare trustee for her children, and that if she 
did take any intorost under that clause it was an interest in moveable 
property which should have been [9l attached under s. 268 of tho Civil 
Procedure Code (Act XIV of 1882) ; and that it was not an interest in 
iinirioveahle property, and that, therefore, tho attachment under s. 274 of 
tho Civil Proceduro Code was ineffectual and inoperative. 

Tbe defendants, therefore, contended that either Bhunbaiji bad no 
attachable interest at all, or that, if she had. it has now become validly 
vested in tho defendant Barasha by reason of tlje assignment of the 20th 
Fobruaiy, 1890 (Jix. 8). 

As to J^crozsba’s interest, tho defendants contended that it was 
validly Hottlod for tho henefit of himself and his family under tbe deed of 
9tli Fobrinuy, 1895 (Kx. l.'lj, and that, therefore, bo had no interest 
in him which could bo attached under tlie order of tho 2nd July, 1895 
(Ex. 13) and that the plaintiff’s suit should, therefore, be dismissed. 

Tho plaintiff on the other hand contouds that Bhunbaiji took a life- 
intere.st in the »onts of tho testator’s estate ; that such interest is an 
interest in immoveable property ; that it was, therefore, validly attached 
undor s- 271 hy tlio order (Ex. 13) and that tho assignment of tho 
20t.h Fuhrn.'iry, 1896 (Ex 8) is, therefore, void as against the plaintiff 
undor s. 276 of tho Civil Proceduro Code. Tbe plaintiff further contends 
that both tho settlement of Perozsha’s interest of the 9th February, 
1895, and tho assignment Bhunbai’s interest of tho 20th February,. 
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1896, are void againsk the plainti0 under s. 53 of the Transfer of 1898 
Property Aot (IV of 1882). July 28. 

I will deal with these various contentions in their order. The first - 

question is, did Dhunbai take any, and if so, what interest under cl. 8 of OriqINAIi 
the testator’s will ? Numerous decisions have been cited to me on both OlVIIt. 
sides, but as the construction of each will must depend upon its own " 

language, taken in connection with all its provisions as a whole, I cannot ' * 

say that any one of the cases cited to me is exactly decisive of the point I 
have to consider. But they clearly lay down the principles which the 
Court ought to boar in mind in construing provisions of - this kind, and I 
gather from these decisions that the Court will not enforce, or treat as 
obligatory, a mere wish or desire or confidence or hope on the part of the 
testator that the donee of the fund CIO] should, or would, or ought to, or 
is expected to apply it for the benefit of other persons. On the other hand, 
the Court does regard as binding and obligatory and does enforce a direction 
or trust in favour of third parties if such a binding obligation can be clearly 
ascertained from the will : see Leigh v. Leigh (1) ; Bynev. Blackburn (2) ; 

Mackett v. Mackett (3). In Lambe v Lames (4) James, V. C., disapproved 
of various previous decisions and expressed tiie opinion that “the officious 
kindness of the Court of Chancery in interposing trusts, where in many 
oases the father of the family never meant to create a trust, was a very 
cruel kindness indeed.” See also In re Haynilton (5) ; Li re Booth (6) and 
Gilbert v. Bennet (7) and White and Tudor Leading Cases (7th Ed.), 

Vol. II. p. 340. 

In the case before me there is a gift to Dhunbaiji for life, “she thereout 
maintaining, educating and bringing up “ the children of the testator. It 
seems to me, on a consideration of tVie testator’s language, and applying 
the principles laid down in the authorities above cited, that the testator’s 
intentions would be best carried out by holding that the widow took a 
life-interest, but subject to the obligations of maintaining, educating and 
bringing up the children. 

By the 7th clause the testator had given to his widow the use of the 
family dwelling-house and furniture therein for her life, but he has made 
no provision for her maintenance, and it is, therefore, reasonable to suppose 
that he provided for her expenses of living, «fco., by the 8th clause of his 
will. Similarly he had given to his two sons the whole of the residue of his 
estate after the death of his widow, but ho had made no provisions for 
their maintenance. &c., during her lifetime. By the construction I put upon 
the 8bh clause of the will these defects are cured, and both the widow 
and the children are amply provided for in those respects. 

It appears, however, that both the daoghtors of tlie testator are now 
dead, and that the only two surviving children, namely. Cll] Perozsha 
and Barasha, have already attained the age of majority. They have both 
finished their education. Beside^i, in addition to the large property they 
take under the testator’s will, about two lakhs of rupees, they have both 
obtained a very considerable fortune (about Bs. 1,56,000) under the will of 
their uncle Dinsha (Ex. E), and neither of them is now in any need 
of being maintained by Dhunbaiji. I, therefore, hold that the obligation 
imposed upon Dhunbaiji has now been discharged and that she is now 
entitled to a life-interest free from all further obligations to maintain the 
testator’s children (see In re Goleman (8) ; Jarman on Wills, pp. 371-72). 

(1) 11848) 12 Jur. 907. (2) (1858) 27 D.J. (Oh.) 788. (3) (1872) L.R. 14 Eq. 49. 

(4) (1871) L R 6 Ch 597. (5) (18951 2 Cb. 370. (6) (1891) 2Ch. 282. 

(7) (1889) 10 Sim. 371. (8) (1888) 39 Ch. D. 443. 
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As to the nature of the interest taken by Dhunbaiji, I am of opinion 
that it must be regarded as immoveable property as defined in s. 2, 
el.^ 5, of the General Clauses Act (I of 1868) in so far as it is a benefit 
arising out of land. I do not think that it can be regarded as a mere main¬ 
tenance under s. 26G of the Civil Procedure Code (Act XIV of 1882). 
It follows, therefore, that, in my opinion, Dhunbai’s interest was properly 
and effectually attached on the 2ud July, 1895,. by the order (Ex. B) under 
s. 274 oi the Civil Procedure Code, anil that, therefore, the assignment 
of the 20ih February, 1896, (Ex. 8j is invalid against the plaintiff under 
s. 276 of the Civil Procedure Code. 

I am, however, further of opinion that even independently of the 
attachment (Ex. B) Dhunbui’s assignment to her own son Bai'asba must 
be held to he invalid as again* the plaintiff under s. 53 of the Transfer 
of Property Act {IV of 1882). It is clear that all the parties to the deed 
of assignment know of the plaintiff’s decree and of his efforts to obtain 
satisfaction by attachment of the property of both the judgment-debtors. 
The express object of the assignment seems to me to have been to protect 
the property from creditors and that it was designed to defeat the 
plaintiff’s decree and. therefore, I must hold it to be fraudulent and void 
as against the plaintitf. 

Moreover, I muse look upon the consideration of Ps. 12,560 stated 

in the deed as grossly inadequate, inasmuch as in my [l2] opinion the 

value of Dhunbai’s interest amounting to over Ks. 600 per month (see 

Ex. P) was worth a great deal more than the consideration paid for 

it. Under these circumstances I must hold that Dhunbai’s interest has 

been validly attached and is available in satisfaction of the plaintiff’s 
decree. 

As to Perozsha s interest, it is not disputed that but for the deed of 
settlement of 9bh February, 1895, (Ex. 13} it has been validly attached 
by the order of the 2ad July, 1895. Is then that deed valid against 
the plaintiff? The defendants contend that it is valid, because the object 
of the settlement was not to delay or defeat the creditors, but to make a 
provision for the benefit of Poro;isha and his family after paying off all 
the then known credieors of Poro;5sha (see Ex. 6-A) ; and that the 
considoration of Rs. 21.703-4-0 montionod in the deed was a sufficient 
valuable consideration to support the deed. I am. however, of opinion 
that the defendant s contention cannot bo supported. The consideration 
in question was the proceeds of certain shares belonging to the estate 
of the testator (see Ex. G) bo which Perozsha and Darasha were 
absolutely ontibloc) subjocb to the life-intei*osb therein of Dhunbaiji 
herself. It is true that the shares, &c., were sold in order to pay off the 
debts of Perozsha. It is also true that they could not have boon sold 
without the consent of Dhunbaiji and Darasha. It must be remembored, 
however, that Dhunbaiji herself was largely indebted to various creditors 
jointly with Perozsha. and that no loss than Rs. 5,000 out of the proceeds 
of Rs. 21,703-4-0 went bo pay debts svhich wore duo jointly by Perozsha 
and Dhunbaiji herself. So far, therefore, as Dhunbaiji is ooucerned, she 
cannot ho regarded as having paid any appreciable valuable consideration 
for the sottlomont. As to D.irasha, the utmost that he gave up was his 
reversionary iulerost iu oue-half of the proceeds after Dhunbaiji’a death. 
Taking, therefore, his interest at the highest, the consideration moving 
from Darasha cannot be pub at more than about Rs. 9,000 or Rs. 10,000. 
This amount I regard as grossly inadequate considering the enor¬ 
mous value of Perozsha's interest in the property which was made the 
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subjeot-mabfcer of the settlement, and whiob at the very least cannot be 
worthless than rupees one lakh and twenty thousand- 

[13] So far, therefore, as tho valuable consideration is concerned, I 
consider that it was grossly inadequate. But, further, Darasha was a minor, 
both at the time of the sale of the shares, i.e,, in the latter part of 1894, 
and at the time of the settlement itself. In fact, he did not attain his 
majority till October, 1895. It is obvious, therefore, that his consent to 
the sale of the shares and to the provisions of the settlement was, at the 
time it was given, entirely futile. It is true that ho ratified the settlement 
on the 22nd October, 1895, after attaining bis majority, but that fact, I 
think, makes no difference, as the decree had then been brought to his 
knowledge. Under ss. 10 and 11 of the Indian Contract Act (IX of 1872) 
he was not (in February, 1895) comnetent to bind himself by any valid 
conti'act. See Fatima v. JDebnath (1), Kashiba v. Shripat (2), which threw 
doubt upon the earlier decisions, Sashi Bhusan v. Jadunath (3), Sanmant 
V. Jayarao (4), and Mahamed Arif v. Saroswati (5), It is not, however, 
necessary for me to decide whether an agreement by a minor is absolutely 
void or only voidable at his option. It is enough for me to bold in this 
case that Darasha did not give sufficient consideration, and that even if ho 
did, he was not absolutely bound by the deed of the 9tli February, 1895. 

Moreover, the sale of shares, &c., bad taken place four or five months 
before the actual execution of the deed (see Ex. 6) and although there 
may have been a talk about the settlement about August or September, 
1894, I am not satisfied that the actual terms or provisions of the settle¬ 
ment were discussed, much less definitely agreed upon, much before 
February, 1895. Porozsha was at Hyderabad up to the end of 1894, and 
it is apparent to me that he was a very unwilling party to the deed. 

Now, it is admitted that although the plaintiff’s decree (Ex. A) 
was not obtained till the 13th June, 1895, yet the two notes upon which 
it was based wore signed by Perozsha and Dhunbaiji in January, 1895. 
Besides, there were other notes (Exs. G. H, I and Jlwhich were also 
signed in January, 1895, and all of which were unpaid at the date of the 
settlement. It is admitted [14] that Perozsha and Dhunbaiji, who 
executed the notes, must have known that they were outstanding, and that 
the deed of settlement must necessarily delay or defeat the creditors. They 
cannot, therefore, bo regarded as having acted in good faith in respect of 
these notes. So far as the trustees are concerned, I think, however, 
their action was bona fide, and that they bad no knowledge of these debts. 
It is also possible that Darasha also was not aware of them. At the same 
time it is clear that no enquiry was made and no questions were asked 
either to Dhunbaiji or Perozsha. The inquiries as to the creditors were 
made in August-September. 1894, and considering tho extravagant and 
reckless character of both Dhunbaiji and Porozsha I must consider the 
absence of further later enquiries right up to the date of the deed as an 
important, though perhaps a perfectly houa fide omission. 

Under these circumstances I must hold that the deed of settlement 
of the 9th February, 1895, is void as against the plaintiff under s. 63 
of the Transfer of Property Act, 1882. In coming to this conclusion I 
have, of course, not omitted from my consideration the authorities cited 


(1) 20 O. 509. (2) 19 B. 697 (700), (3) 11 O. 562, (4) 13 B. 50. (5) 18 C. 259, 
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Johnson (1). Holmes v. Penney (2). Freeman v. 
Pope t3), Thompson ^ Webster (4), all of which have a more or less strong 
bearing on the case before me. These authorities clearlv establish that, if 
valuable consideration is given at the time of the execution of the deed, if 
the consideration is not shown to be grossly inadequate or illusory, if it 
is not pioved that it was the direct intention of the parties to defeat or 

delay the creditors if the parties were acting in perfect good faith and if 

there was no knowledge and much less intention on the part of the persons 

the consideration moved to defeat any of the creditors, then 
the deed woulo be valid, otherwise not. As I have found these points 
against the defendants, I must hold that the deed is bad as against the 
plaintiff. I am. thereiore, of opinion that the plaintiff is entitled to realize 
the share and interest both of Dhunbaiji and of Perozsha so far as may bo 
necessary to satisfy bis decree. 

I proc^d to record my findings upon the issues. 

(Haying stated bis findings His Lordship continued :—) and I pass a decree 
for the ^ainfiEf and 1 appoint the plaintiff a receiver to receive the moneys 
due to Dhunbai]! under the 8th clause of the will until the amount of the 
decree in suit No. 117 of 1895 is satisfied, and I direct that for the purpose 
of satisfying such decree the interest of the said Dhunbaiji and of Perozsha 
respectively in the estate of the testator or so much thereof as may be 
necessary should be sold by the Conamissioner. and that the proceeds 
thereof should he applied in or towards the satisfaction of the plaintiff’s 
decree ana the costs of this suit. The defendants must pav the plaintiff's 
costs of this suit and must bear their own costs. The trustee-defendants 
to get their costs as between attorney and client out of their respective 


Decree for plahitiffs. 

Attorneys for the plaintiffs.—Messrs. Pnyne, Gilbert and SayanU 
Attorneys for the defendants.—Messrs. TVadta a 7 id Ghandy, 


23 B. 13. 

SMALL CAUSE COUKT REFERENCE. 
Before Isir. Justice Candy. 


DnURAMJuKY SOOKPEnn.^S and OTHURS, {Plaintiffs) V. Ahmedbhai 

IIUBIhBiloy. {Defenda^u).- [28bh July, 1898.] 

Landlord and Unont—Lcnse (or a year—Whole rent paid in advance — Desfructio 7 i of 
premises bt fore expiration of lease—^IligiU of tenant to a refund of rent paid in advance 

Transfer of Properly Act (IV of s. 108. cL (e)~Contract 

Act (iX of 1872), s. 05. 

In April 1896, the dcfcn«^nnt Jet to tbo plaintifTs one comp>)rtnient in a certain 
Rodown for storiuR Roods for twelve mouths for a Fum of Ra. 1,459 and a second 
compartm# nt in the f.nmo godown for twelve months for Rs. 1,368. Tbo plaint- 
ifis entered into po.'<<=eRPi.in. In August, 1896, in accordaoco with the practice 
the plainiifTs paid the said two sums in advance to the defendant and pot a 
receipt. On the 30th October. 1696, without any default of the plaintiRa the 


• Small Cause Court Case, No. of 1897. 


(1) (18811 20 Ch. D. 389 (391). 
(31 (1870) L. R. 5 Ch. Ap. 530. 


(2) (1856) 3 K. and J. 90. 
(4) (1859) 4 Dr. 628, 
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whole godown inoludiog the said two compartments was destroyed by Gre and 
rendered wholly unfit for the purpose ol storing goods. The plaintiffs therovipon 
sued for a refund of a proportionate part of the money paid to the defend¬ 

ant, relying upon a. 108, ol. (e) of the Transfer of Property Act (IV of 1882), and 
a. 65 of the Contract Act (IX of 1872). 

Beldt that they were entitled to recover. The oonsideration was for the whole 
year. The lease, i.e., the whole oontraot had become void and, therefore, under 
s. 65 of the Contract Aot (IX of 1872) the defendant, who had received the whole 
consideration, was bound to make oompensation for that portion which had failed, 

CR., 17 Ind. Oaa. 894 = 23 M.L.J. 680=12 M L.T. 594 = (1912) M.W.N. 1212.] 


1898 

July 23. 

Small 

Cause 

Court 

Refer¬ 

ence. 


On fcha Isfc April, 1896. the defendant let to the plaintiffs a compart¬ 
ment in a certain godown known as the Nicol Mill Godown, situate at 
Colaba in Rombay. for twelve months (t. e., from 1st April, 1896, to Slst 
March, 1897) for the sum of Rs. 1,459. 

On the 26bh April, 1896, he let to the plaintiffs a second compartrnent 
of the same godown for twelve months {i. e., from 25th April, 189b, to 
24th April, 1897) for the sum of Rs. 1,368. The plaintiffs entered into 
occupation of both the compartments. 

On the 28th August, 1896, in accordance with the custom, the plaint¬ 
iffs paid the said two sums (viz., Rs. 1,459 and Rs. 1,368) to the defend¬ 
ant in advance, and the defendant passed a receipt for the amount. 

On the same day the plaintiffs also paid the defendant a further sum 
of Rs. 213 as “tenant taxes” for the said two compartments for the above 
period, the same being payable to the defendant under the terms of the 
letting, and the defendant gave a receipt. 

The plaintiffs stored their goods in the said compartments and 
occupied them until the 30th October, 1896, on which day the whole 
godown, including the said two compartments, was destroyed by fire and 
rendered wholly unfit for the purpose for which it was let, without any 
default of the plaintiffs. 

On 17th November, 1896, the plaintiffs wrote to the defendant 
claiming a refund of part of the amount paid by them for the year’s 
occupation of the two compartments. The defendant refused to refund 

any thing. r - j 

The plaintiffs thereupon brought this suit claiming to be refunded a 

proportionate part of the above-mentioned sums paid by them to the 
defendant. 

They claimed a refund of Rs. 605 in respect of the first compartment 
of the said godown, and of Rs. 684 in respect of the [173 second, and 
Rs. 108 in respect of taxes. They further claimed Rs. 61 as interest at 
6 per cent, from the date of the destruction of the godown, making a total 


of Rs. 1,458. ^ 

The suit was originally filed in the Court of Small Causes, but on 
application of the defendant (under s. 39 of Act XV of 1882 as amended 
by Act I of 1895, s. 13) it was transferred to the High Court. 

Bivett-Carnac, for the plaintiffs.—The plaintiffs have paid rent for a 
whole year, but they have only had the use of the godown for six months. 
They are. therefore.* entitled to be refunded part of the money they have 
paid to the defendant. Under cl. (c) of s. 108 of the Transfer of Property 
Act (IV of 1882), the premises being destroyed, the lease for a year became 
void at the plaintiffs* option on the 30th October, 1896. On the 
November. 1896. they wrote a letter to the defendant exercising 
option* Only half the term of the lease had then expired, but they 
paid the defendant the rent for the whole year. Under s. 65 of the Con* 
tract Act (IX of 1872) defendant is bound to restore so much of the amount 
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paid as repr^oDts the renb for the unexpired part of the term. See also 
^882 Contract Act. As to apportionment, see s. 36 of Act IV of 

Kirkpatrick, for the defendant.—The plaintiffs are not entitled to 

any ieftind. ^le sections cited do nob apply to a case like this. Section 108. 

cl. (c) of the Transfer of Property Act (IV of 1882). does not provide 
for or intend a refund. Toe words shall be void” merely mean that after 
the time at whicn the lessee has exercised his option the lease shall be no 
^Dger operative or enforceable, see Contract Act (IX of 1872), 2 cl. (?) 

The case contemplated by the whole section is clearly that of a lease 
providing for occupation and for periodical and concurrent payment of 
rent accruing during such occupation. In such a case when the contract 
becomes void these rights come to an end. But the section does not 
apply to the case of an entire contract executed and completed like this 

It does noc undo what has been done. Here the plaintiffs paid a lump 

^ acquired the right to uso the godown for a year. 
ll«j ihe contract was then completely executed and could not become 
void retrospectively. Both parties had done all that the contract required. 
The plaintiffs had paid the price and the defendant had handed over the 
godown. The fact that an accident afterwards happened, which deprived 
the plaintiffs of the denefab which they expected to enjoy for a year, did 
not affect the contract itself. The defendant did not guarantee the 
godowns safety for a year. Section 65 of the Contract Act does not 
appl\. The illustrations show that it refers only to executory contracts ; 
to COSOS m which something remains to be done under the contract by 
the person who has received the advantage and which he ought to do : in 
that case because he cannot do it he must restore the advantage. But 
hero nothing remained to bo done by defendant. He had done his part. 
He had given over the godowns to the plaintiffs. The money paid was 
not rent. It was the price or premium (sees. 105). The transaction was 
analogous to a completed sale. A buyer who bought and paid for and 

^ recover part of the price 

o® X. months a largo portion of them was destroyed. 

Section Go of the Contract Act does not make A liable to compensate B 

to Koglish law, see Leake on Contracts (3rd 

Ld.), oJ8. v. Oorion(l). Further, on the principles laid down in 

Marriott v. Hnvijjton (2) the plaintiff cannot succeed. The godowns were 

really let for the monsoon and the plaintiffs had the benefit. After the 

rains the godowns wore not nearly so valuable. The Court cannot appor¬ 
tion the rent. 

Tiicett-Carnac in reply.—This was nob a sale but a lease, and the 
1 C a lonship and liabilities of landlord and tenant lasted for a year. As to 

liabilities are, .see s. 108 of the Transfer of Property Act (IV of 
1882). The lease was not an executed hut an executory contract. There 
must ho anportionment—Cunningham and Shephard’s Notes on Contract 
Act (8tli p. 194. Thor© 19 no ovidonce that these godowns are more 

Valuable in the monsoon. 


JUDGMENT. 

Candy, J. — On the first issue my finding is for the plaintiffs. There 
can ho no doubt that the godowns were by the fire rendered [19] sub¬ 
stantially and permanently unfit for the purpose of storing cotton. The 

(1) (18301 5 Bing, N. 0/601. 
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roof was oonipletely destroyed and also part of the walla. According to 
defendant s own showing he claimed against his Insurance Company for a 
total Loss, and ho admitted that it would have taken one month and a half 
to make the building permanently fit. The engineer employed subsequently 
by him says three months. There is some mention in the evidence about 
a tarpaulin instead of a roof ; no such offer was made by the defendant after 
the fire, and if it had been made, it would have been rightly declined by 
the plaintiffs. As the engineer showed, the value of a building for storing 
cotton with a tarpaulin instead of a proper roof would be considerably 
lessened. 

The offer made by defendant not long after the fire was to supply 
accommodation in other godowns. This the plaintiffs were entitled to 
decline. The offer to put a suitable roof was not made till 30th November. 
This, as shown before, would have taken a considerable time. 

I have, therefore, no doubt as to cl. (e) of head A of s, 108 of the 
Transfer of Property Act (IV of 1882) applying, and thus plaintiffs as 
lessees had the option of treating the lease as void. They exercised tbeir 
option by their letter of 17bh November, 1896, when they asked for a 
refund of a proportionate amount of rent. In my opinion they cannot 
treat the lease as void from the date of the fire (30bh October). They 
were bound to give notice to the lessor, and this they in effect did by their 
letter of 17bh November. They may fairly be treated as having been in 
occupation up to that date, for their damaged cotton in the godowns was 
sold by the Insurance Company on 10th November, and the purchasers 
would have a few days to remove what was sold to them, I do not 
believe that the plaintiff's continued in occupation after 17th November, 
1896. The defendant’s servant, Mancharji Edalji,gave his evidence badly. 
fiVen according to bis own showing, he and bis master's watchmen were 
in charge of the building. 

Thus the question is, whether the plaintiffs are entitled from 17th 
November, 1896, to a refund of a proportionate share of what was called 
by the parties the “ rent ” of the godowns. The rent [20] according to the 
plaintiffs’ letter of 9th May, 1896 was Rs. 1,600 for one godown and 
Rs. 1,500 for the other ; total Rs. 3,100, or, as a superstitious man with 
bis fondness for odd figures would put it, Rs. 1,601, p/ws Rs. 1,501, total 
Rs. 3,102. Bub when the bills were presented by defendant to plaintiffs 
in August, 1896, and full payment was made, the “ rent,” was split up 
into— 

Brokerage ... ... ... ... Rs. 62 

Tenant taxes ... ... ... ... „ 213 

(1,459 

OClAv 4«» ^ ^ 303 

Rs. 3,102 


And when the notice of the 17th November was made, the claim was for a 
' refund of a proportionate amount of the rent, viz., the above items excluding 
the brokerage. The same claim, is apparently made in the plaint, except that 
an item of Rs. 61 is added for interest at 6 per cent, from the date of the fire. 
This cannot be allowed, nor was it claimed in tbe notice of 17thNovemb6r. 
We must calculate the full rent ” as Rs. 3,040, and if a refund of a 
proportionate amount can be decreed, the date from which the calculation 
must commence is 18th November 1896. In the absence of any evidence on 
the point, the calculation must be made according to tbe number of days for 
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■which the lease of each godown was void from and including 18th November, 
1896, to the end of the year’s lease. Very possibly the occupation of the 
godowns was more valuable to the lessees in the mansoon than in the fair 
weather ; but no evidence had been adduced on that point. There is no 
material from which the Court can appreciate the difference in rental in 
the seasons. If, for instance, evidence had been led to show that a 
godown fetching an annual rental of Rs. 1,500 would bo let for the monsoon 
only for Rs. 1,000, there would have been material on which the Court could 
act. But, there is none in the present case. The only course then is to 
calculate the number of days for which the lease of each godown was 
taken, and to see what part of 365 days that period comes to. 

Thus the sole remaining question is whether such a refund can 
bo claimed according to the law in India. It is of no use to look at 
^English cases. According to English law the lease is such [21] a 
case as this would not become void (Woodfall's Landlord and Tenant, 
15bh Ed., pp. 434, 584, 627). Also it must be admitted that there 
is nothing in the Transfer of Property Act providing for refund of any 
part of the rent in such a case. But the question is whether s. 65 of the 
Contract Act (IX of 1872j is applicable, which provides that when a 
contract becomes void, any person who has received any advantage under 
such contract is bound to restore it, or make compensation for it, to the 
person from whom he received it. 

On this question the learned counsel on both sides have adduced no 
authority. 1 have simply to find whether there are any circumstances 
which take the case out of the clear words of the section. There is no 
doubt that the agreement between the parties was that the consideration 
for the promise on defendant’s part to lease the godowns fora whole year 
should bo paid by plaintiffs to defendant in a lump sum at any time in the 
year wlion demanded. The consideration was so paid in August, 1896. 
That consideration was for tho whole year. But tho lease, that is, the 
whole contract lias bocome void. Therefore dofondant, who has receiv¬ 
ed the whole consideration, is bound to make compensation for that 
portion which has failed. Tho right to compensation doos not depend on 
tho possibility of apportionment (see Cunningham and Shephard’s Notes to 
s. 05 of tho Contract Act. IX of 1872). I am unable to find any princi¬ 
ple which would take tho case out of the plain language of the section. 
Judgmont, therefore, must bo for the plaintiffs with costs. Interest on 
Judgment at 0 per cent. 

Decree for plaintiffs. 

Attorneys for tho plaintiffs. — Messrs. Mansukhlal, Darnodar and 
Jaitiscdji. 

Attorney for the defendant.—Mr. HJ. N. Saklatwalla. 
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Keshav and others (OripmaZ Plaintiffs)^ Appellants v. Vinayak: OlVlL. 

AND OTHERS {^Original Defendants)^ Respondents.* - 

[l3bh December, 1897.] 23 B. 22. 

Jurisdiction—Immoveable property—Civil Procedure Code {Act XIV of 1882) s 16_ 

Varshasaos charged on villjges in Nizam's territory and paid in the same territory _ 

Stttt to establish izlle to a share in such v&tshasAns—Plea of jurisdiction. 

An objection to jurisdiction may be raised at any stage of a suit, even after 
remand by the High Court in second appeal. 

Plaiotiffs filed a suit io the Court of the First Class Subordinate Judge at 
Nasik to establish theit right to a certain share in two varshasans (annual 
allowances). The allowances were charged on the revenues of two villages in 
the Nizam’s territory, and paid to the defendants by the treasury officers at 
Aurangabad in the same territory. The plaintifis alleged that the vatshasans 
were granted to a common ancestor of the parties and enjoyed as joint ancestral 
property, while the defendants contended that the allowances were granted to 
their grand father as his exclusive property to descend to his heirs, and that 
plaintiffs had no right to share in them. 

Held, that the Nasik Court bad no jurisdiction to try the suit. The vnr- 
shasanswere immoveable property, and there being a bot.a fide claim of title to 
thorn, the claim should be determined according to the law in force in the 
Nizam’s dominions. The suit should, therefore, be brought in the Courts of 
the Nizam, in whose territory the varshasans were granted and paid. 

Plaintiffs could not claim a declaration of title, or ask for a refund of the 
allowances in a British Court, merely because the defendants happened to be 
residents in British territory. 

lAppl.. 33 B. 373 = 11 Bom, E.R. 353 (355) ; R., 7 A.L.J. 676 (678)=6 lod Cas. 464 ^ 

19P.^.^1'J03 = 144 P.L.R. 1903 ; 122 P.R. 1903 = 205 P.W.R. 1908 ; D., 24 B. 


Second appeal from the decision of J. B. Aloock, Disfcricfc Judge of 
Nasik. 

The plaintiffs sued for a declaration of their title to a one-third share 
in two ancestral varshasans (or annual allowances) received by the defend¬ 
ants from His Highness the Nizam’s Government, and also to recover 
their share for the year 1890. 

The varshasans were charged on the revenues of two villages situate 
in the Nizam's territory, and were paid to the defendants by the treasury 
officers at Aurangabad in the same territory. 

[23] The suit was filed in 1891 in the Court of the First Class 
Subordinate Judge at Nasik, where the defendants happened to reside at 
the time. 

Defendants pleaded (.inter alia) that the Court had no jurisdiction to 
entertain the suit, and that the varishasans were the selfacquired property 
of their father, in which the plaintiffs were not entitled to any share. 

The Subordinate Judge rejected the plaintiffs' claim, bolding that 
they had not proved their right to the varshasans in suit. 

On appeal the District Judge raised the following issue only :— 

^ Have the defendants proved their exclusive right to the varshasans 
in suit, or have the plaintiff's proved their right to share in it ?” 


Second Appeal, No. 666 of 1697* 
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Od this issue the District Judge found for the plaintiffs, and awarded 
their claim. 

Thereupon the defendants preferred a second appeal to the High 
Court. 

The appeal came on for disposal before a Division Bench (Jardine and 
Banade, JJ.), wliich being of opinion that the case bad not been properly 
dealt with by the District Judge, reversed his decision and remanded the 
case for a fresh hearing. 

After remand, the District Judge raised a new issue, whether the 

Court bad jurisdiction to hear this suit ? 

He found this issue in the negative and dismissed the suit. Hia 
reasons were as follows :— 

The allowances in dispute are a charge on the revenues of two 
villages in the Nizam’s territory and are paid by the Nizam’s Government. 
Prima facie, therefore, the Nasik Courts have no jurisdiction to entertain 
a suit brought to establish a title to a share in these allowances. The pro¬ 
perty in dispute is immoveable property, and under s. 16 of the Code of 
Civil Procedure the present suit ought to be instituted in the Court within 
the local limits of whose jurisdiction that property is situated. There is a 
proviso to that section, hut the explanation appended to the section shows 
that the proviso can only relate to property situate in British India. There 
can be no doubt that the section does nob extend the jurisdiction of the 
Nasik Courts to property situate in a Native State.” 

Against this decision the plaintiffs appealed to the High Court 

[24] *V. B. Chouhal, for appellants (plaintiffs).—The Nasik Court 
has jurisdiction. The present suit is nob one for the determination of 
any right or interest in immoveable property. It is really a suit to recover 
money, and to obtain a declaration that, the plaintiffs have a right to take 
each year a certain sum of money from the defendants out of the cash 
allowances received by them. The right to draw the allowances from the 
Government treasury may be immoveable property, but the right to receive 
a share of the allowances when drawn by the defendants is not immoveable 
property. So far as the plaintiffs’ share is concerned, it is money had and 
received by the defendant to plaintiff's use— Morbhat v. Gavqadhar (1). 

liut oven assuming that the suit is one relating to immoveable property 
the proviso to s. 16 of the Civil Procedure Code (Act XIV of 1882) would 
give jurisdiction to the Court at Nasik, as the defendants i*eside at Nasik, 
and the relief sought can be entirely obtained through their personal 
obedience. All that wo seek is to make the defendants personally liable 
to pay us our share. We ask for a decree against the defendants personally; 
the Nasik Court is competent to pass that decree and enforce it against 
the deforidauts. 

Gastly we contend that it was not open to the District Judge to raise 
the question of jurisdiction after the case had been remanded by the High 
Court. The case was remanded for a rehearing on the merits. It was then 
too late to raise the plea of jurisdiction— Ratanshayikar v, Qulabskan- 
kar ; Tcrnulji v. Fardunji (3). 

S)iivr(x^n V. Bhandarkar, for respondents.—This is a suit to establish 
plaintiffs’ title to immoveable property, the claim for arrears being 
merely incidental to the main relieh An interest in a var^hasan allowance 


<1)8B. Q34. (2) llB.H.C.R. A. C. J. 173. (3) fi B.H.O.R. A.C.J. 137. 
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U immoveable property— Balvantrav v. Piirshotam (1) ; Maharana 

Fatesangji v. Desai Kallianrayaji (2); Collector of Thanb v. Hari Sitaram 
(3). That being so the suit will not lie in any Court in British India, as the 
varshasans are charged on villages situate in a Native State and payable in 
that State. The Courts cannot entertain suits relating to immoveable 

property situate outside their local jurisdiction—Civil Procedure Code 
(Act XIV of 1882), s. 3 6. The proviso to the section applies only when 
the property is situate in British India— Prem Chand Dey v. Mokhoda 
Dehi (4) ; Vithalrao v. Vaghojii.5) ; Crisp v. Watso7i(6). As to the Bnglish 
rule, see The British South Africa Company v. Co^npanhia Be Mocam- 
hiquc{l) \ In re HaiothorneiQ). It is objected that the question of juris¬ 
diction was raised too late. But the point was taken by the defendants in 
their written statement. But even if not, the plea of jurisdiction can be 
raised at any stage of a suit. 

lU. B. Ohaubal^ in reply.—I admit that if this suit had been brought 
by the whole family to establish their title to the varshasans in question, 
the Nasik Court would have bad no jurisdiction. But this is a suit by 
one branch of the family against another branch to recover its share of the 
varshasa^is after they are received from the Nizam’s Government. It is 
thus a suit for money had and received to the plaintiff’s use. 


1897 

Deo. 13, 
Apped- 

IjATE 

Oiviii. 

23 B. 22. 


JUDGMENT. 


Parsons, J. —Two points arise for immediate decision in this 
appeal:— 

1. Whether after remand by this Court the Judge of the lower 
appellate Court could dispose of the case on a point of jurisdiction ? 

2. Whether the Court of first instance had jurisdiction to hear the 
suit ? 

1. The case of Temnlji v. Fardunji (9) was relied on by the appel¬ 
lants on the first point. That, however, was a very peculiar case, and 
it was only held in it that “ as the case was remanded for retrial on its 
merits, the Judge had no authority to look into the question of jurisdiction 
which was then raised before him for the first time. ” In the present . 
case the objection was taken in the Court of first instance and formed 
the subject of the 5th issue there. This Court did not remand the case 
for retrial on the merits, but remanded the appeal for a fresh hearing in 
[26] consequence of the defective and faulty hearing (see Second Appeal 
No. £54 of 1894, decided 26th November, 1895). It is settled law that 
an objection to jurisdiction may be raised at any stage of a suit, even for 
the first time in second appeal : see Sayad Nyamtula v. Z^anaClO); Velayu- 
damv. Arunachala (11). It could only be on the ground of acquiescence 
or waiver that a Court would be justified in refusing to entertain 
an objection when raised, and there is the authority of the Privy Council 
to show that when a Court has no jurisdiction over the subject-matter 
of a suit, the parties cannot by their actual consent confer that jurisdic¬ 
tion upon that Court— Meenakshi Naidoo v. Subramaniya Sastri{12). 

2. The suit was brought to obtain a declaration that the plaintiffs 
are entitled to certain share in two varshasan allowances charged on the 
revenues of the villages of Vaijpur and Thoskargaon in the territories of 


(1) 9 B H O.R. 99. 
(4) 17 O. 699. 

(7) (1893) A.O. 602. 
(10) 13 B. 424. 


(2) 10 B.H.O.R. 281. 

(5) 17 B. 570. 

(3) (1883) 23 Ch.D.l743. 
(11) 13 M. 273. 


(3) G B. 546. 

(6) 20 O. 669. 

(9)5 B.K.C. R. A.O J. 137. 
(1-2) 14 I. A. 1C0=11 20. 
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His Highness the Nizam and paid by fche treasury officers at Aurangabad 
in the same territories, and to recover the amount of that share for the 
year 1890 from the defendants, who are alleged to have been paid the 
whole of the allowances at Aurangabad. The varshasan allowances are 
immovoablo property. Mr. Chaubal, for the plaintiff-appellants, admitting 
this and admitting also that a suit by the family to establish its right to the 

could nob bo brought in British India, has argued that the suit 
will lie against the defendants who reside in British India to recover from 
them the share to which the plaintiffs allege they are entitled, because the 
relief claimed can be enbirely obtained through the personal obedience of 
the defendants. He relies on the proviso to s. 16 of the Code of Civil 
Procedure. The explanation, however, to that section shows that property 
in it means property situated in British India, which these vars/iasans are 
not. Before the plaintiffs can get a decree against the defendants for the 
money amount they claim, they must prove their right to the share they 
claim in tho varshasan allowances themselves. They allege that right 
and very properly ask the Court in this suit to determine it; the suit is, 
therefore, one for the determination of a right to, or interest in, [27] 
immoveable property situated outside British India and it is, I think, 
quito clear that a Court in British India, has no jurisdiction to bear such 
a suit. In the case of The British South Africa Company v. The 
Compa7ihia De Mocambitjue ^1), it was decided that the Supreme Court of 
Judicature bad no jurisdiction to entertain an action to recover damages 
for a trespass to land situate abroad, and it was there admitted that the 
Court could not make a declaration of titlo or grant an injunction to 
restrain trespasses over such land. In the case of an estate in laud or of 
a right annexed to such an ostato, “ as property of this kind is to be held 
accordiug to Uio laws of tho country whero it is situated, and as the right 
of granting it is vested in tho ruler of tho country, coutrovorsies relating 
to such property can only bo decided in the state in which it depends” 
(Story, Conflict of Laws (8th Ed.), s. 003 at p. 771). In In re Ilaxvthornc ; 
Grahaxn v. Afassry (2), Kay, L. J., says: " I am not awaro of any case 
whero a contested claim depending upon the title to immoveables in a 
foreign country strictly so called, being no part of the British dominicna 
or possessions, has been allowed to be litigated in this country simply 
because tlic plaintiff and defendant liapponed to bo here,” and after citing 
some cases thus concludes : ** But the case is iohuitely stronger where the 
contested claim Is based upon the right to land, whore that land is situate 
not in Scotland hut in Dresden, whoro the question wliether tho plaintiff 
has any claim or nob must ho dotormined by the law of Saxony as to 
immoveables, and whoro the only ground for instituting proceedings in 
this country is tliofact that the defendants are resident boro. All those 
circumstances concur in this case and in my opinion the Courts of Civil 
Judicature in Btigland, wliich sit, as Lord Westbury said in Cookney v. 
Anderson (3), to administer tho municipal law of this country, havo no 
authority to detorrnino in such a case as this whether or not tho plaintiff ’s 
claim is well founded.” 

This decision is very apposite to tho present case whoro tho defend¬ 
ants are in no fiduciary lolations with the plaintiffs, aro nob bound 
by contract with thorn, and tho claim is not based upon a sugges¬ 
tion of fraud. It is a boxia fide claim on both sides [28] of title to 
the varshasan allowances paid by tho Govornmoub of the Nizam which 


(1) (1893) A.C. C02. (2) (1883) 23 Ch. D. 743. (3) (1862) 1 Dog. J. & S. 305. 
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the plaintiffs say were granted to a common ancestor of the parties 
to be enjoyed as ancestral property, while the defendants say that they 
were granted to their grandfather as his own exclusive property to 
descend to him and his heirs. This claim will have to be determined 
according to the law in force in the Nizam’s dominions. It may be that 
under it such varshasans are impartible, or that they descend to the eldest 
son only, or that they are subject to some other special mode of devolution 
or even of disbursement. It may be that, under some such form of Pen¬ 
sions Act as is here in force, claims to such allowances are not oogoizable 
by the Civil Courts, but are left for the decision of the ruling power itself. 
In the present case that power has seen fit' to pay the allowances to the 
defendants. I am of opinion that if the plaintiffs feel themselves aggrie¬ 
ved at this, they must apply to that power for redress or sue in the Courts 
of the country in which the varshasans were granted and are paid, and 
that they cannot claim a declaration of their title or the refund of the 
allowances in the Courts of this country, merely because the defendants 
happen now to be residents here. "We confirm the decree with costs. 

Kanadb, J.—In this case the original suit was brought by the 
appellant-plaintiffs to establish their right to a specific share in two 
varshasans payable out of the revenues of two villages in the Nizam’s 
territories, and received from the Aurangabad treasury by the respondents 
Nos. 1—5 as r'opresenting the eldest branch of the common family of tbe 
parties. Appellants stated that they had received their share of the al¬ 
lowances down to 1883*84, since which time respondents had refused to pay, 
and along with the establishment of their rights to share the allowances, 
appellants claimed a specific sum for one year’s share. Tbe respondents 
Nos. 1—5 denied the appellants’ right to a share in the allowances, which 
they claimed as the self-acquisition of their own immediate ancestor ; and 
among other objections they urged that the Nasik Court had no jurisdiction 
to try the suit. Though an express issue was laid down on this point of 
jurisdiction, the Court of first instance did not decide it, as it found that 
tbe appellants had failed to establish their right. [293 The District Court 
in appeal reversed this decree, and awarded the whole claim. In Second 
Appeal, (No. 554 of 1894), the decree of the District Court was reversed, 
and the case was remanded for a fresh bearing. In the inquiry on remand, 
the District Judge held that the Nasik Court had no jurisdiction to entertain 
the suit, and be accordingly dismissed the appeal. 

In the present appeal, Mr. Cbaubal has taken exception to this decision 
on two grounds : (1) that the question of jurisdiction should not have been 
raised at this late stage in the District Court ; and (2) that the Nasik Court 
had jurisdiction, as the plaint sought to establish the personal liability of the 
respondents to pay to the appellants, their share in the allowances at Nasik. 

I agree with Mr. Justice Parsons in holding that neither of these two 
contentions is well founded. As regards the first point, our attention was 
drawn to the ruling of this Court in Temulji v. Fardunji^l) in which it was 
no doubt laid down that when the High Court has remanded a suit for 
retrial on the merits, the lower appellate Court has no authority to raise a 
question of jurisdiction for the first time. The present case may, however, 
be distinguished on the ground that here the question of jurisdiction had 
nob been raised for the first time in the remand inquiry. Tne defence had 
been specially pleaded in the Court of first instance at the earliest stage 
•of the inquiry. Moreover, this Court has always held that a question of 
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jurisdiction may be raised at any stage even in second appeal, and also after 
a remand order which directed an inquiry into the merits —Bhai Trim- 
hakji V. Tomit (1) ; Motilal v. Jamnadas (2) : Krishnarao v. Muncherji (3) ; 
Ganpatrav v. Bai Suraj (4). The Madras High Court has similarly 
ruled that the question of jurisdiction is not of such a technical character 
that the appellate Court can properly disregard it —Keshava v. Bakshmi- 
narayajia (o) ; Velayndani v. Arunachala (6). This is also the view of 
the Calcutta and Allahabad High Courts —Chowdhry Wahid AH v. Mullick 
Inayet AH (7) ; iSlidhi Lai v. Mazhar "Husain (8). Even if the lower 
C30] appellate Court had nob raised the question, it is plain that in the 
present appeal, respondents could have raised it before us, and it would 
have been incumbent upon us to consider it. This first point of the 
appellants’ pleader’s contention must, therefore, be overruled. 


His second ground of objection, namely, that the Nasik Court had 
jurisdiction to try the suit, turns upon the consideration whether the 
appellants’ claim in the Nasik Court falls under the description of the 
class of suits referred to in s. 16, or whether it falls under s. 17 of the 
Civil Procedure Code ; in other words, whether it is a suit for the deter¬ 
mination of any right or interest in immoveable property, or is a suit 
which seeks to fix a personal liability upon the respondents. The plaint, 
and the valuation of the claim which was raised to ten times the value of 
the appellants' share of the allowance, show clearly that the appellants 
sought a determination of their interest in immoveable property. The 
varshasan allowances are admittedly immoveable property, and the 
difference which divided the Judges in The Collector of Thayia v. Krishna- 
nath Govivid (0) has no bearing in the present dispute. As the appellants’ 
right to a share was contested by the respondents, they could only succeed 
by establishing their title to a share in the allowance. Where the right 
was not in dispute, or was otherwise established, the claim to receive 
any one or more years’ share would certainly be a claim to fix a personal 
liability on the respondents, and as such maintainable in the Court within 
wliose local jurisdiction the cause of action for money bad and received 
arose. This was the case in the matter of the varshasaii allowance referred 
to in Bcitansha-iikar v. Gulahshankar (10) on which ruling the appellants’ 
pleader chiefly relied. The High Court there held that there was juris¬ 
diction to try a suit in which money duo for a share in some Gaikwadi 
allowance was received by the defendant on Iiis own and plaintiff’s account, 
even thougli the question of title might incidentally arise. In the present 
case the question of titlo does not incidentally arise. It is the principal 
point in riisputo, tlio claim for one year’s allowance being only a corollary 
to it. The distinction noted above was affirmed in Chiniaman v. 
C31] il/rttf/jarratdl). The evident object of tbo detailed provisions of 
s. 16 is to limit jurisdiction in respect of claims to immoveable property 
to the Court within whoso local jurisdiction such property may be situated, 
and as a rule Indian Courts liavo no power to decide on rights and 
interests in immoveable property lying outside their local jurisdiction — 
Prem Chand Dey v. Mokhoda Dcbi{11) ; Sreen 2 .th v. Cally DossilS) ; Sriitiati 
Kamini Soondari v. Kali Prosunno{l‘l). This same view was approved iu 
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(4) 7 B li.C.lt. A.C J 79. '6) G M. 192. 

(7) G B.L.K. S2. (3) 7 A. 230. 

(10) 4 B.U.C R. A.C.J. 173. 

(12) 17 C. C99 (703). (13) 5 C. 82. 
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(3) 1\J. (1873), p. 19. 

(G) 13 M. 273. 

(9) 6 B. 322. 

(11) C B.H.C.R. (A.C.J. 29) 
(14) 12 I. A. 215. 
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Orisp V. Watson (1), and in Land Mortgage Bank v. Sudnrudecyi (2) a claim 
for the specific performance of a contract relating to the sale of property 
outside local jurisdiction was disallowed, though such a claim was decreed 
by this Court on its Original Side in Solkar v. Dadabhai (3) on the 
analogy of the practice of ^Equity Courts in lElngland. This analogy should, 
however, not be pressed too far. Oa the strength of this same analogy a 
suit to recover money charged on immoveable property was at one time held 
by this Court to be not a suit for land— Balvantrao v. Purshotam (4), but 
the latest decision has now established an accord between this and the 
other High Courts, which have held that such suits fell under s. 16 — 
Vithalrao v. Vaghoji (5). There is no allegation of any trust in this case 
such as distinguished the claim in Juggodumba v. Puddomoneg (6), and in 
respect of which relief could be claimed in equity by constraining the 
conscience. 

On the whole, it is clear that the present suit fell within the substan¬ 
tive clause of s. 16, and that it is nob covered by its proviso, for complete 
relief cannot be obtained by the personal obedience of the respondents in 
this case. The District Judge, therefore, very properly rejected the claim. 
The present appeal must, therefore, be dismissed with costs. 

Appeal dismissed. 

23 B. 32. 

C32] CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


In Re Kbishnaji Pandurang Joglekar.* [i3bh December, 1897.] 

Criminal Procedure Code {Act X of 1882), ss. 107, 1G7. and HAi—Bemand of prisoners, 
in police ctiitody-~-SecurUy to Iceep the peace^Magisirate's power to demand such 
security from persons residing heyond his local jxirisdiction. 

Under s. 167 of the Code of Ociminal Proesdara {Act X of 1832) the period for 
which a ^lagistrate can authorize the detention of the accusied in police custody 
is fifteen days on the whole, including one or more remands. 

A Magistrate cannot call upon a person residing beyond his local jurisdiction 
to give security against a breach of the peace within that jurisdiction. 

In re Jai Prakash Lai (7) ; In re Abdul Aziz (8) ; In re liajendro Chunder 
Roy (9). Dinonath Mullik v. Girija (10) and Queen-Empress v. Engadu ill), 
followed. 

The accused K-uishnaji Panlurang Joglekar was a school-master 
residing in Bombay. On the 14th August, 1897, he was arrested in 
Bombay on suspicion of having committed murder. He was taken to 
Poona on the same day and placed before the City Magistrate, before 
^hotn he stated that he had been engaged for some time in collecting 
funds from the citizens of Poona for the purpose of getting up a rebellion, 
and that with this object ho had come to Poona on the 30bh July, 189i, 
and bad applied to several persons for aid, bub without success. 

After this statement was recorded, the police applied to the Magistrate 
for leave to detain the accused in their custody for fourteen days for the 
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(4) 9 B. H. O. R. 99. 
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1897 purpose of making further inquiries into the matter. This application 
DEC. 13. was granted. 

Cri^al r August, 1897. the police asked for a further remand for 

August. 1897. This application was also 
KE VISI ON. granted, bub the Magistrate did nob record any reasons, nor apparently 

23 B 82. accused produced before the Magistrate when this application 

was made. ' 

On the 1st September. 1897. the City Police Inspector laid information 
before the Sub-Divisional Magistrate of Poona, upon [33] which pro¬ 
ceedings were instituted j^gainst the accused under s. 107 of the Criminal 
Procedure Code (Act X of 1882) and he was called upon to furnish 
security to keep the peace in a bond for Bs. 8,000. together with two 
sureties for Ks. 4,000, each. 

The accused having failed to furnish the required security was 
committed to prison for one year. 

The accused thereupon applied to the High Court in Bevision to 
quash the whole proceedings as illegal and ultra vires, 

.ZJoifrts, for accused.—The accused is a resident of Bombay. 
He did not reside either at the time of his arrest, or when information was 
formally laid against him, within the local jurisdiction of the Sub-Divi¬ 
sional Magistrate of Poona. The Magistrate had, therefore, no power to 
call upon him to give security to keen the peace under s. 107 of Ihe Code 
of Criminal Procedure— In the matter of the t^etition of Jai Prakash LaliVi ; 
in the matter of the petition of Rajendro Chundcr Roij .2); Dinonath 
dJuUick V. Girija Prosonno (3). His being in police custody at the time 
the information was laid against him, would not give jurisdiction to the 
Magistrate ; the police custody was itself illegal. 

Bao Bahadur Vasuiev J. Kirtikar, Government Pleader, for the 
Crown.---Ib is admitted by the accused that he was in Poona on the 30th 
July, 1'597, and that ho was then endeavouring to collect funds for the 
purpose of getting up a rebellion. The information laid against him refers 
to this fact. And it is this circumstanco which led to the present 
proceedings. His residence in Poona oven for a single day on this occasion 
for the purpose of creating a public disturbance would give jurisdiction to 
the ISIaglstrate under p. 107 of the Criminal Procedure Code — Shama 
Charayi v. Katu ^Ixmdal (4A As to his detention in police custody for 
more than fifteen days, the ^lagistrate says that the remands were granted 
under s. 344 of the Code. If so, the detention was not illegal. 

JUDGMENT. 

Parsons, J.—In this case the applicant was cslled on by the Magis¬ 
trate to furnish security to keep the peace in his own bond for Bs, 8,000, 
with two sureties for the sum of Bs. 4.000 each, [34] and in default 
was committed to prison for a year. Before disposing of the case, we wish 
to draw the attention of the Magistrate to the illegality bo committed in 
leaving the applicant in the custody of the police for so long a time. He 
was arrested, ib appears, on tho 14th August at Bombay on suspicion of 
having committed murder, and was placed before the Magistrate at Poona 
on the same day by the police, who asked for leave to detain him in their 
custody for fourteen days. Tlie IVIagisbrato granted the application. 
Section 167, Criminal Procedu re Code, requires him to record his reasons. 

(1) 6 A. 2G. (2) 11 C. 737. (3) 12 C. 133. (4) 24 0. 844. 
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On the 25th August the police asked that he might be detained by 
them in their custody for a farther term of fourteen days counting from 
the 28tb. This the Magistrate allowed, again recording no reasons. It 
does not appear whether the applicant was on this occasion produced 
before him ; the law requires that he should be. 

Now the period for which a Magistrate can authorize the detention 
of the accused in the police custody is 6fteen days on the whole. Th is is 
quite clear from the words used in s. 167, and has been so ruled in the 
case of Queen-Empress v. Engadu (1). The Magistrate’s order, therefore, 
of the 14th August was illegal. The Magistrate in his proceedings in the 
present case says that ** repaands were given from time to time to 
completo police investigation—s. 344, Criminal Procedure Code.” This 
section, however, relates to proceedings in inquiries or trials, and has 
nothing to do with police investigation, and it contemplates a remand to 
jail and not to police custody. In the present case the reports of the 
police and the endorsement of the Magistrate show that the deten&ion 
was asked for and granted under s. 167, so that the reference of the 
Magistrate to s. 344 is not quite accurate. 

The present proceedings were commenced and completed against 
the applicant while he was in the custody of the police at Poona. It is 
admitted that he is a resident of Bombay. The information laid against 
him on the Ist September states this, and it charges him with having 
gone to Poona on the 30th July [353 and there done something 
with a view to commit a breach of the peace. It appears that he was 
only at Poona this one day, and that his mission failed. It has been 
ruled by both the Calcutta and the Allahabad High Courts that a 
Magistrate cannot call upon a person residing beyond his local jurisdiction 
to give security against a breach of the peace within that jurisdiction— 
In the matter of the 'petition of Jai Prakash Lai f2) ; Li the matter of the 
petition of Abdul Aziz (3) ; In the matter of the petition of Rajendro 
Chiinder Roy Chotedhry (4); Dinonath Mxillik v. Girija Prosonno Mookerjee 
(5). We must follow these decisions. The case of Shama Charanv. Katie 
Mv.ndal f6) has no application, for there was a residence at the time when 
the Magistrate received information and instituted proceedings. There 
may in the present case have been such a residence on the 30bh July as 
would have justilied proceedings then, but thei'o was none on the 1st 
September and subsequent days, for we cannot hold that a detention in 
police custody even if legal would be residence. For this reason we 
reverse the order of the Magistrate at Poona. 

Order reversed. 


(1) 11 M. 98. (2) 6 A. 26. (3) U A. 49. (4> 11 C. 737. 

(5) 12 C. 133. (6> 24 C. 344. 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade, 

HaRI Ganesh and another (Ori'o-iTzaZ Appellants v. 

YamuNABai {Original Defendant)^ Respondent.*' [14fch December, 1897J 

Liinitatioh Act IX V of 1877). art. 179, cl. 5—" Date of issuing notice ” meaning of the 
words—Execution of decree—Orders in execution proceedings— judicata— With- 
drarval of application for execution—Effect of such withirawal. 

Article 1/9, cl. 5, of the LioiibatioQ Act (XV of 1877) applies only where the 
notice uoder s. 248 of the Code of Civil Procedure (Act XIV of 1832) has been 
actually issued. If no notice is issued, time cannot be counted from the date of 
the order of the Court ; though it may be that where a notice has been 

issued, the date of its issue would be the date on which the Court ordered its issue. 

Orders in execution proceedings, if nob appealed from, are binding on the 
parties to the suit in all subsequent proceedings in that suit, on principles analo¬ 
gous to those of res judicata strictly so caMed. It is, therefore, necessary to 
constitute a bar that there should be a hearing and fioal decision. 

Where an application for execution is allowed to be withdrawn, the matters 
in dispute are not heard and decided. There is, therefore, no res Judicata. 

CDIas., 30 M. 30 (3l) = 16 M.L.J. 548=*1 M.D.T. 395 ; 6 G-W.N. 656 ; P.. 28 B. 416 = 6 
Bom. L.R. 457 (459) ; Rel.. 10 Ind. Cas. 411 : App.. 32 B. 296 (300) = 10 Bom. 
li.R. 374; D., 14 Bom. L.R. 264=14 Ind. Cas. 977.] 

Second appeal from the decision of Rao Bahadur Thakurdas M., 
First Class Subordinate Judge at Poona, Tvith appellate powers. 

On the IJtb October, 18SG, the plaintiffs obtained a decree for 
Rs. 2.450 against Yamunabai Sabeb, widow of Yeshavantrao Bbau Saheb 
Powar, of Maltban. 

On the 12th October, 1889. the decree*holders presented a darkbast 
for execution of the said decree. 

On the 14th October, 1889, the Court passed an order for the issue of 
a notice under s. 248 of the Codo of Civil Procedure (Act XIV of 1882), 
fixing the 16th November, 1889, for the judgment-debtor to show cause 
wily the decree should not bo executed. As, however, the process-fee was 
not paid, the notice was not issued, and on the IGth November, 1889, the 
dai'khasb was struck off. 

Ou the 13bh October, 1892, the decree-holders presented a fresh 
darkbast for execution of the decree and the judgment-debtor was served 
with a notice under s. 248 of the Code of Civil Procedure, Oo the 21st 
October, 1892. the decree-holders informed the Court that they did nob 
wish to proceed with t))o darkiiast, as they had come to an amicable 
arrangement with the judgment-debtor. The darkbast was allowed to be 
withdrawn witli liberty to presont a fresh darkbast. 

On tho 12th October, 1895, the decree-holders filed a third darkbast 
for the execution of the decree. 

This darkbast was opposed by the judgment-debtor on the ground 
that tho darkbast of the I3tli October, 1892. having been presented more 
tiian throe years after the date of tlie first darkliast, (viz., 12bh October, 
1889) was barred by limitation, and that being the case, the present 
darki)ast was also time-barred. 

" [371 The Court of first instance disallowed this contention, and 
ordered execution to issue. 
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On appeal, the Judge held that the case fell under ol. 4, and not 
under ol. 5, of art. 179 of the Limitation Aot (XV of 1877), and that the 
darkhast was barred by limitation. The darkhast was, therefore, rejected. APFBIi- 

The deoree-holders thereupon appealed to the High Court. DATE 

M. B. Chaxibalt for appellants.—The darkhast of 1892 was not OivIIj. 

barred by time, as it was made within throe years from the 14th Ootober, - 

1689, that is, the date on which the Court bad made an order in the first 23 B. 35. 
darkhast proceeding for notice to issue under s. 248 of the Code of Civil 
Procedure. This date should be taken as the date of issuing the notice, 
and limitation runs from this date under cl. 5 of art. 179 of the Limitation 
Aot (1877). The expression “ date of issuing notice” in this clause 
means the date on which the order direotiog the issue of the notice is 
made by the Court — Udit Narain v. Rampartab Singh (1). Even assum¬ 
ing that the darkhast of 1892 was presented after the prescribed period, 
it is not open to the judgment-debtor to raise this objection in the present 
proceeding. He might and ought to have taken the objection in the 
previous execution proceeding. But he did not do so. The question of 
limitation is. therefore, res judicata. 

Ganpat Sadashiv Rao, for respondent.—The present case does nob fall 
within cl. 5 of art. 179 of the Limitation Act. To briug a case within 
that clause, it is nob enough to show that there was an order by the 
Court for notice to issue under s. 248 of the Code of Civil Procedure. It 
must also be shown that the notice was actually issued. In the present 
case no notice was issued, as the process-fee was nob paid. Clause 5, 
therefore, does not apply. But ol. 4 applies, and under that clausa 
time runs from the date of the previous darkhast. That- being so, 
the second darkhast, having been filed more than three years after 
the date of the first darkhast, was time-barred. It follows that the 
present darkhast is also time-barred. As to the question of res judicata, 
the second darkhast having been withdrawn, [38] it must be treated as 
if it was nob made at all, and all matters in issue remained unheard and 
undecided. There could, therefore, be no res judicata—Manjunath v. 

Venkatesh (2). 

JUDGMENT. 

Parsons, J. —In this darkhast presented on 12th October, 1895, the 
defendants took bho objection that execution was time-barred, because 
there had been no step taken in aid of execution within three years from 
the 12bh October, 1889, which was the date of the first darkhast. There 
had been a darkhast (No. G13) presented on the 13bh October, 1892, but 
that was withdrawn on the 21sb December, 1893, liberty being given to 
present a fresh darkhast. 

Two arguments have been addressed to us why the objection should 
be overruled : 1, that the darkhast of 1892 was in time, and 2, that if nob. 
the point was res judicata and could not be taken by tho defendants. 

1. There was an order passed by the Cjurt on the 14fch October, 

1889, on the darkhast of 1889 bo issue notice under s. 248 of the Code 
of Civil Procedure, and it is argued that time runs from that order. In 
point of fact, however, no notice was ever issued, and the darkhast was 
dismissed on the 16th November, 1889, because no batta had been paid 
for the process and because bho applicants were not present. Article 179, 

•cl. 5, applies only where the notice under s. 248, Civil Procedure Code, 
has been issued. As no notice was ever issued, time cannot here be 

(1) laSl Weeldy Notes, Allahabai, 147. (2) G B. 54. 
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counted from the date of the order of the Court, though it may be that 
where an order has been issued, the date of its issue would be the date 
on which the Court ordered its issue, as was ruled by the Allahabad High 
Court in the case quoted from the ^"eekly Notes by the lower Court. 

2. Orders in execution proceedings are, if not appealed from, binding 
on the parties to the suit in all subsequent proceedings in that suit on 
principles analogous to those of res judicata strictly so called. It is, 
therefore, necessary, to constitute a bar, that there should have been a 
hearing and a final decision. In the present case there was no decision 
passed in the darkhast of 1892. It was allowed to be withdrawn. The 
matters in dispute [39] were thus hung up and remained in issue be¬ 
tween the parties pending the presentation of the fresh darkhast in which 
they could be again made a ground of defence or attack. This fresh 
dai'khast is the one now before us, and in it it is clear that the defendants 
can raise the contention of limitation, as it has never before been beard 
or finally decided. The order in execution is confirmed with costs. 


23 B. 39. 

APPELLATE CIVIL. 

Before Mr, Justice Parsons and Mr. Justice Banade. 


ViNAYAKRAO Ke.SHAVRAO AND ANOTHER iOriQi?ial Plaintiffs), Appellants 

V . The Secretary op State For India In Councii:/ {Defendant), 

Bespondent.* [20bh December, 1897.] 

Bombay Band Bevenne Code {Dom. Act V of 1379), ss- 37, 39, Gl — o/ $. ZT—Sur¬ 
vey — O>ntssiort to member lands nI a survey — EHJcct of such o»ii5ston on ctvuer's 
rii}hts — Summary se ttlarent — Kxrlusioyi nf iand from summary stHtcment — Effect 
of such f.Tc/u$ion— Bombay Act VII 0/1863— Sanad under the Act — Sanad. 

Tho plainti^s, who wore the tn'tmoars of certain )an(3. sued for a declaration 
of their ownership it> and cf tbeir rif;ht to cultivate two plots of land which 
(they .alleged) formed pact of their inam, (6) tho bed of a stream which flowed 
through their land. It was contended for tho defendant as to these two plots of 
land that the plaintiffs bad no right to cultivato thrm, as they bad been made a 
part of .a village sito, and on that understanding they had not been numbered at 
tho survey in JSGSand bad been exempted from assessment for twenty years. As 
to tho bed of the stream, it was contended that tbo stream was a public stream, 
and that tho bed of tbo stroam as it dried up belonged to GovornmeDt and not to 
the plaintiffs. 

It was bold by the lower appellate Court that s. Cl of the Bombay Land 
Hevenuo Code (Bombay Act V of 1870) applied ; that Oovernmont were competent 
to set apart a portion of the lands comprised in tbo sanad of tbo plaintiBs for 
a village sito, and that as those lands bad not been numbored at tho survey of 
1863, and had been exempt from assessmoot for more than twenty years, the 
plaitttifis had lost their right to cultivate them. Oo appeal to tho High Court,. 

lle.hl (revorsing tbo decree of tho lowor Court) that the plaintifTs wore entitled 
to the declaration prayed for. 

Held, also (1) that 9. Cl of the Bombay Land Revenue Codo did not apply. 
That section relates back to s. 38 and both refer only to lands the property [403 
of (rovornment in unalicnatod villages or unalionatod portions of villages. 
They do not empower the Government to confiscato any land belonging to an 
inamdar and to confer it oo Uie persons living in his village. 

(2) That tho mero omission to numbor tbo plots of land could not have the 
effect cf turning thorn into a part of the village site, or tako a%vay tbo right of the 


Second Appeal No, G48 of 1807. 
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plaintiffs. Nor did tbo omission of Government to assess these lands deprive 

the plaintiffs of them, or make them the property of Government. 

(3) That the bed of the stream was the property of the plaintiffs, who owned 

the land upon its banks. 

Second appeal from the deois'ion of G. McOorkell, District Judge of 
Abmedabad. 

The plaintiffs, who were the inamdars of certain inam lands, which 
included a village, brought this suit in 1895 for a declaration of their 
ownership in and of their right to cultivate (a) two plots of land forming 
part of their said village, and (5) the bed of a stream which flowed 
through this village. 

The two plots bad been admittedly part of tho cultivable lands 
belonging to tbe plaintiffs, and had formerly been separately numbered 
under the survey previous to that of 1863. 

At the new survey, however, made in that year the two plots were 
set apart for the village site and were neither numbered nor measured. 
Nor was the bed of the stream then either numbered or measured. 

In 1869 a summary settlement was made with tbe plaintiffs in res¬ 
pect of the lands of their village and a sanad was issued to them under 
Bombay Act, VII of 1863 ; but tbe two plots of land were exempted 
from tbe settlement, and so also was the bed of tbe stream. 

The Collector pleaded, in answer to the present suit, that the Govern¬ 
ment only claimed the power to require the plaintiffs to use the two plots 
in question as a village site and he contended that as these two plots had 
been set apart at the time of the now survey in 1863 for the village site, 
and as on that understanding they had been exempted from assessment, 
and as plaintiffs bad received the benefit of that exemption for more than 
twenty years, tho plaintiffs had no right now to cultivate them. As to 
the bed of the stream, he contended that it was a public stream and did 
not belong to the plaintiffs. 

[41] The Assistant Judge dismissed the suit, holding that as the 
two plots of land had been reserved for tho village site and loft unnumber¬ 
ed at the time of the survey of 1863, the plaintiffs had no right to them, 
more especially as they had been exempted from assessment for more 
than twenty years. 

\b to tbe water-course, be held that it was net plaintiffs’ private 
property, but was public property coming under s. 37 of Bombay Act V 
of 1879. 

This decision was upheld, on appeal, by the District Judge. He was 
of opinion that as regards the two plots of lands the case was governed by 
3 . 61 of the Land Revenue Code (Bombay Act V of 1879). His reasons 
were as follows ;— 

It has been contended that s. 61 of Bombay Act V of 1879 is not 
applicable to tho land in suit, but I hold that it is. One of tbe objects 
of that section is to prevent lands which Government have set apart for 
public purposes, being diverted from such purposes. Were it not for that 
section, village sites could with impunity be ploughed up and cultivated, 
and villagers would thereby lose what was intended for their beoofit. It 
has been contended that this land has not been included in the sanad of 
plaintiffs and that it should have been. But I hold that Government were 
oompebeub to set apart a portion of the lands in the sanad of tbe plaintiffs 
for a village site, and that any original grant is modified by a later grant 
Diodifying the former. This is really the important contention in tho 
case. * 


1897 

Deo. 20, 

Appel- 

late 

Oiviii. 

23 B. 39. 


27 



23 Bom. i2 


INDIAN DECISIONS, NEW SERIES 


[YoJ. 


1897 

I>EC. 20. 

Apped- 

LATE 

Civil. 

23 B. 39. 


Tbe plaintiffs claim that they have a right to cultivate the village site 
and derive revenue from it. Government say wo have set apart this land to 
be used only as a village site, and it cannot be cultivated. In my opinion, 
Government is right.” 

On these grounds the District Judge agreed with the Assistant Judge 
in rejecting the plaintiffs’ claim. 

Plaintiffs thereunon preferred a second appeal to the High Court. 

Anderson (with Ramdait V. Desai) for appellants. 

Kao Bahadur Vasndeo J. Kirtikar, Government Pleader, for the 
respondent. 


JUDGMENT. 

Parsons. J.— There are two subject-matters in dispute in Ibis case, 
and tbev will have to be separately dealt with. 

[42] The first is the twoplobs of land. As to this the District Judge 
says admittedly the two plo^9 of land in suit lie within the boundaries of 
the Jat inarn land of the plaintiffs : ” and the Assistant Judge says ’’there 
is not tliQ least doubt that the village site was originally part of the culti¬ 
vable land belonging to the plaintiffs, but at the time of the survey in 1853 
the land was freshly numborod and the village site was excluded from the 
numbering with the exception of the wada or compound numbers which 
were separately numbered.” 1853 seams to be a mistake, probably for 
1863, but I cannot find any certain information as to the date of the new 
survey. 

Tlie case, thorfore, stands thus. These two plots of land were a part 
of the inam lands of the plaintiffs and used to be separately numbered at 
the old survey. At the new survey they had no numbers given to them 
and for this reason tho Courts below hold that they have been made 
a part of tho village site over which the plaintiffs have no rights of culti¬ 
vation. The Assistant Judge does not say bow ho thinks this could legally 
have boon done The Disttict Judge says that s. 61 of tho Bombay 
Bund Ilevonuo Code, 1879, is applicable, and that Government were 
competent to set apart a portion of the lands comprised in the sauad of 
the plaintiffs for a village site. I cannot agreo with him. Section 61 
relates back to s. 38 and both refer only to lands the property of Govern¬ 
ment in unalienated villages or unalienated portions of villages. They 
do not empower the Government to confiscate any land belonging to an 
inamdar and to confer it upon the persons who liv’a in his village. More¬ 
over, I do not SCO how the more omission to number a plot of land 
could possibly have the effect of turning it into a part of tho village site 
or take away any existing rights of tho plaintiffs bo cultivate it. Even 
if tlio land had been made a part of tho village site, it would still belong 
to tlio plaintiffs and they wou’d have tho same rights over it as before and 
as indeed they have over the whole of tho village sito. There is nothing, 
so far as I know, to prevent an inamdar letting out his land, either for 
building or foi‘cultivaticn, as he pleases, and the argument that, because 
tho plots now form part of tho village site, they cannot be cultivated, 
fails, entirely. 

Tho District Judge further seems to think that** as the plaint- 
itfs had thomselvos procured that tho lands in suit should bo separated 
off from tho other lauds of tho inam, and as the lands in suit have now 
been onjoyod by the plaintiffs rent free for over twenty years, they can¬ 
not now claim to prevent Government making use of tho X)rovi8ions of 
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B. 61 of the Land Hevouue Code.” This, however, is a clear misapprehen¬ 
sion. The two plots were never separated off from the other lands* 
They were merely left unnumbered. When the plaintitfs accepted the 
summary settlement and were granted a sanad for their inam holding, 
they had to pay a certain amount of quit-rent or assessment for that 
holding. The fact that Government chose to assess only a portion of the 
holding, and to allow the plainti&s to enjoy the rest free of assessment, 
would not have the effect of cutting off the latter from the holding and of 
placing it at the disposal of Government. It would still be the plaintiffs' 
inam land. Government under the Act of 1863 bad no power thus to take 
possession of land. They had the power of levying the full assessment 
only if after enquiry the holder failed to prove title. This power they did 
not exercise and they have allowed the plaintiffs to hold the two plots 
free of assessment for more than twenty years. It is clear that this 
could not possibly create a title in Government or estop the plaintiffs 
from asserting their own. Even now Government do not claim the land 
or any assessment upon it; all they wish to enforce is a proviso that the 
plaintiffs should not cultivate it. I am of opinion that they have no right 
to place any such restriction on the plaintiffs’ rights of ownership, and 
would, therefore, give them the declaration that the two plots arc their 
inam property and that they have the right to cultivate them. 

The second subject-matter is the bed of a stream or rivulet which 
runs through this village. The fact whether it has its source inside or out¬ 
side the village is disputed, but is immaterial. Government claim the right 
to levy rent or assessment from persons who cultivate the bed of this 
stream as it dries up ; they thus claim the bed as their own property. Tho 
plaintiffs contend that the bed belongs to them as riparian owners, and 
as included in their inam holding. Here again because the bed was 
[44] not numbered or measured so as to be expressly included within the 
survey numbers formed at the new survey, and was not assessed in tho 
sanad, the Courts below have dismissed the claim. This is. in my opinion, 
quite wrong. As I have pointed out before, neither the giving nor the 
omission to give a number to land, works any change in its title, and tho 
inam holding of the plaintiffs would remain tho same under the new as it 
was under the old survey. I have also shown that tho omission of 
Government to assess land separately would not deprive the plaintiffs of 
the land, or cause it to become the property of Government. The District 
Judge says that the bed of the stream is public land under s. 37 of the 
Bombay Land Revenue Code, 1879, apparently because “ the rivulet does 
not, as is falsely alleged, terminate within the plaintiffs’ limits, but flows 
on beyond.” The point of termination, however, has no effect at all upon 
title, and s. 37 deals only with what is not tho property of individuals, 
and can have no application to the bed of a rivulet which flows through 
the land of any individual, for it would be the property of that individual 
who owned the land upon its banks. The plaintiffs own the whole village ; 
they, therefore, own the bed of the rivulet that lies within the boundaries 
of their village.’ It is clear that the Government has no right whatever 
to claim tho land of that bed and demand rent from the persons who 
may cultivate it. I, therefore, would give the plaintiffs a declaration that 
the bed of the rivulet within their village is their inam land. 

Wo grant the plaintiffs the declarations above mentioned with costs 
throughout. 

Ranade, J. —In this case the appellants (original plaintiffs) sought 
as against Government a declaration of their right of ownership in respect 
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of two properties : (1) a village site measuriDg 15 bighas bounded by plaint¬ 
iff s lands on all sides and included in the village which was jut or per¬ 
sonal inam of the plaintiffs, and (2) the bod of a stream which flowed 
through the lands of this inam village. In the plaint it was stated that 
these two plots were not numbered at the survey, nor a summary settle* 
ment made in respect of them by Government at two annas in the rupee 
as was done in regard to the other lands, and when plaintiffs [45] applied 
that the settlement might be extended to them, the Collector, on behalf 
of Government, claimed that the plots belonged to Government, and 
refused to extend the settlement to them. 

In his written statement, the Collector, among other defences, urged 
that as regards the village site, Government only claimed the nower to 
require the plaintiffs to use it as village site, and not to cultivate it, because 
it was on that understanding that the land was exempted from the settle¬ 
ment, and plaintiffs bad received for twenty years and more the benefit of 
that exemption. lo regard to the bed of the stream, the defendant's 
contention was that it vras a public stream, and the land belonged to 
Government, and not to the plaintiffs, as it was not included in plaintiffs' 
sanad, and was nob in their possession. It will bo thus seen that the 
defence in respect of the village site is to some extent distinct from that 
urged in respect of the bed of the stream. 

Tbe Court of first instance in its judgment has found in regard to the 
village site that it was originally part of tbe cultivable land belonging to 
the appellants plaintiffs, and further the fact of this inclusion of the land 
in plaintills’ inam was not denied by Government. Both the Courts 
below have, however, rejected the appellants' claim to the declaration 
sought by them about their ownership of these lands, and their right to 
let them out for cultivation, on the ground that as the lands were not 
numbered at the survey of 1853, and no quit-rent was fixed in regard to 
them when the summary settlement was introduced in 1869, the appell¬ 
ants must ho hold to have acejuiesced in the arrangemonb by which 
Govornmonb allowed these lands to bo used onlv as village sito- 

1 think bis view is clearly based on a misapprehension of tbe legal 
effects of the operations of the survey and suaimary settlement of lands. 

If at a survey certain lands are not numbered or assessed by reason of 
their being kliarah, it does not follow that the ownership of such land is 
thereby injuriously affected or curtailed. Numbering or surveying do not 
by tlicmsolves create or dcstory rights. Similarly, the exclusion of those 
lands from tlio summary [46] settlement w^ould not of itself havo the 
ollect of curtailing the owner's rights. Their exclusion would only not 
protect these lands from an inquiry into the title of the inamdar to hold 
them rent free. Sections 38 and Cl of the Revenue Code, on which much 
stress has been laid in the judgments of both the lower Courts, have 
plainly no application hero, because they relate only to Government lands, 
and they confer no power on Government to interfere with the priv'ate 
rights of the inamdar to use his property in the way most advantageous 
to him. 

Tlio whole question turns upon the title of the appellants to, and 
their possession of, those lands as being part of tbeir ino-m village. As 
long as that title and possession are admitted by Government, no question 
of ac(juio6conco or estoppel can arise merely from the fact that the ap¬ 
pellants did not see any occasion to go up to Government, and apply for 
an exbontion of the summary scttlomont to these lands. In the argument 
before us the Government Pleader urged that, in case a declaration was 
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granted to the appellants in regard to their ownership of these lands, it 
should be made subject to the right of Govex'nment to assess these lands 
if it deemed proper bo do so. Government has admittedly taken no steps 
till now to claim any assessment for these lands, and such a declaration 
cannot, therefore, be made in this suit at the present stage. As regards 
the fixing of the quit-rent of 2 annas in the rupee, no declaration seems 
necessary, as the appellants-plaintiffs expressly asked Government in 1886 
to levy such judi on those lands, and it was the refusal of Government to 
do so that necessitated this litigation. 

As regards the bed of the stream, it is admitted that the stream flows 
through the inam lands of the appellants’ village. The stream takes its 
rise in land No. 1352 of the village, and it flows only when rain falls, and 
is dry at other times. As the stream is included within the boundaries of 
the inam village, it is immaterial whether it is included or excluded from 
the measurements of particular survey numbers. The appellants as the 
owners of the lands on both sides are proprietors of the bed of the stream. 
As regards the levy of assessment by Government for the use of the bed 
of the stream, the evidence shows that the [47] levy was first made in 
1886, and not in 1831 as was contended before us. Both the Courts 
have found that the claim was not time-barred. 

On the whole, the appellants have clearly established their claim to 
the declaration sought by them, namely, that both tbo village site and the 
bed of the stream belong to them as being part of the inam village, and 
that the defendant has no right to interfere with appellants’ use of both 
the plots for cultivation or otherwise. 
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Before Mr. Justice Parsons and Mr. Justice Ranade. 


Babaji Ramji and others {Original Defendants), Applicants v. 
BaBAJI DevjI and others {Original Plaintiff^s), Oppo7tents.* 

[20bh Eocember, 1897.] 

Jutisdiclion -Mamlat iat — Mamlatdars' Act (Dom. Act III of 1876), s. 4 —Disputes 
between riparian proprietors. 

A IMamUtdat’s Court has no jurisdiction to deternaine questions arising be- 
tween riparian proprietors as to the amount of water each can take from a stream. 

A suit will lie in a Mimlatdar’s Court where a person has been dispossessed or 
deprived of the use, or when ho has been disturbed or obstructed, or when 
attempt has besn made to disturb or obstruct him in the use of water of which 
he is in possession or was in possession within six months before suit. 

tOverr., 25 B. 395 (402)^2 Bom. L. R. 1136 (P. B.).] 

Application under s. 622 of the Code of Civil Procedure (Act XIV 
of 1882). 

The plaintiffs sued for an injunction in the Mamlatdar’s Court under 
the following circumstances. 

Plaintiffs and defendants wore riparian proprietors of lands situate on 
the banks of a rivulet, defendants’ lands being situated higher up tbo stream 
than that of the plaintiffs. 

* Application under Extraordinary Jurisdiction Noi 185 of 18J7* 
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There were several dams erected in the bed of the stream for the 
purpose of regulating the flow of water to the lands of the different riparian 
proprietors. One of these dams belonged to the plaintiffs and another to 
the defendants. The distance between the two dams was 62 cubits. 

[48] Plaintiffs alleged that in the defendants’ dam there had always 
been a sluice or passage left through which the water flowed down to the 
plaintiffs’ dam and there come to a bead ; that they had always used the 
water so collected to irrigate their vice lands in the hot season. They 
complained that in October, 1896, the defendants, contrary to this 
established practice, erected a solid dam without any sluice or passage in 
it acd thereby stopped the supply of the water to their (the plaintiffs’) 
lands. They, therefore, prayed for an injunction directing the defendants 
to open a sluice in their dam, and restraining them from causing any 
obstruction in future to the passage of the water on to the plaintiffs’ dam. 

The defendants pleaded that there never bad been any sluice or passage 
in their dam, and that the plaintiffs' user, if any, had not been obstructed 
by them. 

The Mamlatdar found in favour of the plaintiffs, and made an order 
on the defendants, that “ at tbo time of building their dam in the month 
of Kartik every year, or about that time, they should, according to the 
vahivat (or established practice), leave a sluice one foot in length and half 
a foot in height for the purpose of supplying water to the plaintiffs.” 

Against this order the defendants applied to the High Court under its 
extraordinary jurisdiction and obtained a rule nisi to set aside the above 
order. 

V. G. Bhandarkar. for the plaintiff's, showed cause. 

II. C. Coyajiy for the defondants, contra. 


JUDGMENT. 

Parsons, J. — This case raises an important question of jurisdiction 
under the ^lamlatdars’ Courts Act, 1876. The parties are riparian 
occupants of lands situated on the banks of a rivulet, the land of tbo 
defendants being higbor up the stream than that of the plaintiffs. In order 
to reculate the flow of water, dams are erected in the bed of the stream 
and thus a head of water is obtained which is led off by channels into the 
adjacent fields. There are, it seems, no less than six of ouch dams, of which 
the plaintiffs own one and the defendants another. Each of the owners 
is by custom allowed to take a certain quantity of C493 water, leaving the 
rest to flow over his dam to the dam of the next owner. 

The plaintiff's allege that as tboir dam is very close to the defendants’, 
being only G2 cubits below it, the custom is that the defendants should 
not have a solid dam hut ono with a sluice or passage left in it, so that the 
water should not he dammed up very much, if indeed at all, by the dam, 
but should flow on to their dam and be there brought to a head, and that 
in the month of Kartik. 180G, the defendants, in broach of chat custom, 
erected a solid dam, and they sue for an injunction that the defondants 
should ho ordord to open a passage in their dam and should not disturb or 
obstruct tlie flow of water. 

Tiio Mamlatd.'rr raised the issues mentioned in s. 15 (c) of the Act. 
He did not, however, record any findings thereon, but he decided that 
“ an injunction bo issued to tbo defendants that at the time of building 
their dam in the montl\, of Kartik every year, or about that time, they 
should, according to the vahioat, leave a sluice one foot in length and half 
a foot in height for the purpose of supplying water to the plaintiffs." 
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The question is, whether he had jurisdiotion to hear suoh a suit and 
grant suoh an injunction. We are of opinion that he had not. We 
think that a person oan only sue under the Aob when he has bean 
dispossessed or denrived of the use, or when he has been disturbed or 
obstructed, or when an attempt has been made to disturb or obstruct him 
in theuse of water of which he is in possession or was in possession within 
SIX months before suit. A owns a well or water-course, which is in his 
possession. If B prevents A taking water therefrom, or takes water there- 
from himself, a suit will properly lie ; but if A owqs one portion of a 
water, course and B another, and if B takes from his portion more water 
than be is entitled to, so that a leas amount flows down to A, we conceive 
no suit would he in a Mamlatdar’s Court, because A never was in posses¬ 
sion of theuse of the water in B’s water-course and no obstruction has 
been caused to A’s use of the water that might be in his water-course. 
If such a suit lay, then the injunction would have to be not merely 

r«Ai sob. (c) of the Act, but an order on the defendant 

L6UJ to do. or refrain from doing, something with his own property such 
as has actually been passed by the Mamlatdar in this case, for which no 
authority can be found in the Act. It is obviously undesirable that the 
nice questions which may arise between riparian proprietors as to the 
amount of water each can take from a stream should be deteimined by a 
Mamlatdar s Court. This really is the question at issue in the present 
case. It IS not whether the plaintiffs have been obstructed in the use of 
water in their water-course, but it is whether the defendants have, by 
exceeding their rights as owners of land abutting on the stream, caused 
injury to other owners, the plaintiffs. We are of opinion that such a 

suit does nob come within the Mamlatdars’ Courts Act. We make the 
rule absolute with costs. 

Rule made absolute. 


23 B. 50. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


L20th December, 1897.J 


Quebn-Empbess v. Ganesh Ramkrishna.* 

— -— -- AWW 9 •J 

Crit?^al Procedure Code (Act X of 1882), ss. 195-369—Sanction to prosecute^Re-oision 
S«sston Judge 3 power to review his order in proceedings taken to revoke sanctdn. 

having once refused to revoke a sanctioo granted by a 
Subocdioate Court under s. 195 of the Criminal Procelure Code (Act X of 1882) 
has DO junsdiotioQ afterwards to review his order and set aside the sanction. 

s to a Sessions Judge for revocation of a sanction granted under 

s. 195 of the Code is a onminai proceeding in revision. Any order passed in auch 
a proceeding is final, and cannot bo reviewed or revised by him. 

*^N!*^499^i M.L.T. 367=(1912) M.W. 

Of Criminal Procedure (Act X 

The accused Ganesh Ramkrishua Pafchak, having obtained a decree 

apX^d for bin Sankraji in the Court of Small Causes at Poona, 

^hed for execution of this decree without certifying to the Court certain 
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1897 payments which had been made in part satisfaction of it. Thereupon the 
Deg. 20. Small [SI] Cause Court granted a sanction under 9. 195 of the Code of 

- Criminal Procedure (Act X of 1882) to prosecute him for an offence under 

Criminal g, 210 of the Indian Penal Code (Act XLV of 18G0). He applied to the 
Revision. Sessions Judge to revoke the sanction, but the Sessions Judge on 6th 

- April, 1897, declined to interfere. 

The accused subsequently made another application to the Sessions 
Judge, who thereupon reviewed his previous order, and on 24th August, 
1897, revoked the sanction, giving the following reasons :— 

“ Looking to the fact that the proceedings in a Court of a Subordinate 
Judge and of a Small Cause Court Judge are in their nature civil, it appears 
to me that any application to revise an order passed by either of those 
Courts under s. 195 of the Criminal Procedure Code must be in its nature 
a civil proceedins, notwithstanding the fact that the application in the 
case of a Small Cause Court Judge is made to the Court of Session. 
Whether this view of the law is sound or not, I am further of opinion 
that it is competent to a Court acting in its capacity as a Court of revision 
to reconsider its order, and for reasons shown to revise the orders of 
the Court below. Section 437 of the Criminal Procedure Code confers 
on District Magistrates certain revisional powers. In Bombay Criminal 
Rulings for 1890, No. 48, datod 14bh September, 1890, it was held that 
it was competent to a District Magistrate to order a further inquiry 
under s. 437. although he may have declined to do ^ on a pr^ious 
occasion in the same matter. The case of Queen-Empress w. C. P. 
Fox (1) was relied upon by the other side to show that the High Court 
cannot review its judgment pronounced on revision in a criminal cas^ 

That case was a peculiar one.;-Ifc was held by a Full Bench 

that it had not power under s. 439 of the Criminal Pi^cedure Coue to 
review its judgment pronounced ob revision iu a criminal case. Nochiug 
was said as to its powers under s. 195. nor its powers of revision in a cjvil 
.On these grounds I am of opinion that it is open to tins Uourt 

iu its revisional capacity to review its former order. 

Against this order Gangaram. the judgment-debtor, applied to the 

High Court under its revisional jurisdiction. i- rru 

it Inverarily (with him N. G. Chundavarkar), for the applicant.—The 
Sessions Judge bad no jurisdiction bo review bis previous order and revoke 
the sanction. The proceedings liefore him were nob of a civil, bub criminal 
nature. It has been held that the High Court cannot review its oroors 
ijafi«ud on revision in criminal cases— Quccn-Emprcss v. C. P. U). 

If the High Court [52] cannot, much less c.in the Sessions Court review 

its orders pa=se»l in revision. 

Shivram V. Bhandarkar, for the accused.—Proceedings for sauction 
to prosecute, when iniiiafcod in a Civil Court in biie course of a civil suit, are 
of a civil and nob criminal nature. In Darubhai v. Raijl (2> such 
prcceedings wero treated as civil and not critninal, and this Court ooalb 
with the matter under s. 622 of the Code of Civil Piocaduro. The Sessiona 
Judge had, therefore, jurisdiction bo review bis previous order. Assuming 
that proceedings under s. 195 of the Criminal Procedure Code are of a 
criminal nature, there is nothing bo prevent a GrimiojU Court from ©xer- 
cisin- the power of review which is inherent in every Court, unless it is 
expressly taken away by statute. Section 3G9 of Act X of 1882 no doubt 
prevents a Criminal Court from reviewing its judgment after it is signed. 


(1) 10 B. 17G. 


(2) F. J. (1889), p. 123. 
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But the order that was reviewed by the Sessions Judge in the present 
case IS not a judgment—ss. 366-368. None of the conditions stated 
jn those sections apply to the order in question. Nor does s. 430 apply 
as It relates to judgments and orders of an appellate Court. But the 
order in question was admittedly passed by the Sessions Judge in his 
Mvisioiml o&pa.Giby~Mehdi Hasa7c v. Tota Bam (1). The ruling in 
Queen-Empress v. C. P. Box (2) does not apply, as that was a case of a 
conviction on a trial. Here there was no trial and no conviction. 

JUDGMENT. 

T j I’ARSONS, J.—The only point before us is whether the Sessions 
Judge, having refused on the 6th April to revoke the sanction, had jurisdic¬ 
tion to review his order and revoke it on the 24th August. I entertain 
no doubt that the proceedings before the Sessions Judge in the matter 
of the application to revoke the sanction were criminal proceedings, and 
t^hat his order of the 6bh April was an order passed in revision and not 
by way of appeal. This being so, it is quite clear, from the decision 
^ this Court in Queen-Empress y. O. P. Fox (2) and of the Allahabad 
High Court in Mehdi Hasan v. Tota Bam (1), that the order could 
TrqI latter is a decision exactly in point, for in it 

an application to revise an 
XT- u sanction was final and could not be reviewed by it. If the 

High Court has no power to review its order, the Court of Sessions can 
nave none. We set aside the order of 24th August. 

Ranade, J. The only question we have to consider in this case is 
whether the Sessions Judge, after once passing an order declining to 
interfere with the sanction granted by the Small Causes Court Judge, 
could eubertaiu a fresh application, set aside his previous order, and revoke 
that sanction. The authorities seem to me to be clearly against the 
exercise of any such power by the Sessions Judge in respect of orders 
passed under a. 195. There is no provision in the Civil Procedure Code 
on the subject of granting sanctions to prosecute. Tdeso provisions 
occur only m s. 195 and in chap. 35 of the Criminal Procedure Code, and 
It has been held that proceedings taken under s. 195 are judicial in their 
nature, and not ministerial {Earaiti v. Bam Dial (3>). The procedure 
of granting sanction to a private party is only an alternative of the more 
direct procedure of complaint by the Court before whom the offence is 
committed. In a case which came before us by way of appeal on a point 
of limitation from an order of dismissal passed by Mr. Justice Candy, 
we confirmed his order, and hold that proceedings under s. 195 held on 
appeal before a District Court were criminal, and not civil proceedings. The 
nrst application to the Sessions Judge, which he disposed of by declining 
to interfere, was thus a criminal proceeding, and ho had no power 
to admit a review, or bo revise his order in the way he has done. Section 
Jby expressly provides that no Court other than a High Court can alter 
or review its own judgment, and s, 430 expressly provides that all 
judgments and orders of appellate Courts are final, except in cases 
proinded for by s. 417 and chap. 32. Section 417 relates to appeals 
y Government, and chap. 32 relates to references and revision. This 
Utoer procedure is obviously intended to be a substitute for review in 
orimmal proceedings. The Allahabad High Court has ruled that an 
p loa ion to a Sessions Judge to set aside a sanction granted under 
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s. 195, is a proceediDg in revision —Mehdi JSasanv. Tota Ram (1). See 
C54] also In re Anant Rarnchandra Lotlikar (2). The Session .Judge’s 
first order was thus passed in revision, and he had no power to review 
again or revise it except in the manner laid down in obap. 32 —In the 
matter of the petition of F, W. Gibbons (3) ; Queen-Empress v. Burga 
Charan (4) ; Queeii-Empress v. C. P. Fox (5). Even, as regards the High 
Courts, it has been expressly ruled that they have no power to review or 
revise their own judgments or orders. Two of these decisions were Full 
Bench decisions. This Court has all along held this view both under the 
old Code, as also under the present Code —Empress v. Mahomed Yashin (6); 
Reg. V. Mehtarji Gopalji (7). It is clear that the same prohibition applies 
with greater force in the case of the District Courts under the express 
terms of ss. 369 and 430. If the Sessions Judge was of opinion that his 
first order was improper, he should have proceeded under chap. 32 and 
made a reference to this Court. He had no power to revise or review his 
own decision. We must, therefore, reverse that order. 

Order reversed* 


23 B. 54. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


In re Jamnadas Hauinaran.* [26th December, 1897.] 

Stamp Act {Tof . $. 3 (17>— Reedpt—Mentorandum of payment^Docuineyit con¬ 

taining no ncknotvUdgnteni of payment not a receipt — l^o stamp necessarj/for such 

dOCU7fl€7tt. 

A made a payment of Ra, 22 to B. At A’s request C made a memorandum in 
writiug to tbe following effect ;—“ £ bas coceived Rs. 22,” but affixed no stamp 
to it. He was charged and convicted, under s. 6l of tb© Indian Stamp Act (I 
of 1879J, for not affixing a receipt stamp to the memorandum. 

Held (roversing the conviction), that tbe memorandum was not a receipt. To 
constitute a receipt witbiu the meaning of s> 3 (17) of tbe Stamp Act, tberemust 
bo an acknowledgment, either express or implied, of the receipt, and not a more 
statement that money was received. 

[35] Application under s. 435 of the Code of Criminal Procedure 
(Act X of 1882). 

The accused was charged under a. 61 of the Indian Stamp Act 
(I of 1879) with parsing a receipt for Rs. 22 on behalf of his master 
without aflixing a stamp to it. 

Ho admitted having written the document, but contended that it 
was not a receiut. His case was that one Umed Bhagvan paid Rs. 22 to 
Kushal Vesta and desired a dakhla, or memorandum, to be made of the 
payment, and that ho accordingly made a momoranducc in writing to the 
following effect :—" Kushal Vista has received Rs. (22) twenty-two.’ 
This memorandum was not signed by Knshal Vesta. 

The Ivlagistrate, however, hold that the dooumont was a receipt and 
that it bad been passed by the accused for money paid to him on bebalf of 
his master, one Kushal. He. therefore, convicted the accused under 


(1) 15 A. Gl. 

(5> 10 B. 17G, 
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61 of the Indian Stamp Act, 1879, and sentenced him to pay a fine of 

Rs. 4. . ■ j 

On appeal the District Magistrate confirmed the conviction and 
sentence. 

Thereupon the accused moved the High Oourb un«^er its revisional 
jurisdiction 

K, M. Javheri^ for the accused. 

Rao Bahadur V. J. Kirtikar, Government Pleader, for the Crown. 
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JUDGMENT. 

Parsons, J.—The applicant has been convicted of an 03*6000 under 
8. 61 of the Indian Stamp Act, 1879, in that he passed a document 
chargeable with stamp duty without affixing a proper stamp thereto. 

The document x*eferred to is said to be a receipt for a sum of Rs. 22. 
The original is nob on the record of the case, but bbe copy filed, which wo 
presume to be correct, runs thus :— Kusbal Vesta has received Rs. 22. 
The applicant admits that he wrote this document. His account is that 
Umed Bhagvan paid Rs. 22 to Kushal Vesta, and that he mad© this as a 
memorandum of the pavmenb. The Magistrate finds that Kushal Vesta 
is a mistake for Kushal Mobi, that Kushal Moti paid to the applicant Rs. 22 
[36] which he OJ^ed to the master of the applicant and that the applicant 
gave him the document, and he thinks that it is a receipt, inasmuch as 
it means that Rs. 22 have been received. It is difficult to see how the 
Magistrate could come to such an extraordinary conclusion, especially as 
Kushal Vesta was not examined as a witness in the case. 

The question, however, is whether the document is a receipt. For the 
determination ot the question we must bake the document to be wbatit 
purports to be, viz., a statement that Kushal Vesta has received Rs. 22. To 
constitute a receipt it is not sufficient that there should be a statement, 
there must be an acknowledgment, either express or signified or imported. It 
is clear in the present case that there is none. Kushal Vesta acknowledges 
nothing. The applicant merely writes out a memorandum of the fact that 
certain monevs were received bv a certain other person. This memorandum 
cannot be held to be a receipt within the meaning of the Indian Stamp Act, 
a. 3(17). We reverse bbe conviction and sentence and acquit the applicant. 

Conviction reversed. 


23 B. 56. 
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Before Mr. Justice Candy and Mr. Justice Fulton. 



Balvanta AppaH WhatkaR {Original Plaintiff), Appellant^ v. 

Bira and others {Original Defendants), Respondents. 

[23rd December, 1897.] 

Vendor and purchaser — Deposit—Right of purchaser to return of deposit—Dxen of pur¬ 
chaser for the part of the purchase-moveypaid by him. 

A parobaser ol Uod who has paid part of the purchase m'^ney by way of 
deposit, but who afterwards unjustifiably repudiates the oontcaot of purchase, oc 
is guilty of any dafault by reason of which the sale is not earned ouc^ is oo 
entitled to reeovi^r the deposit from the vendor* 


* Second Appeal 4*25 of 1897. 
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The vendor is not necessarily entitled to retain the deposit merely because 
under the ciroumstances tbe Court refuses to grand specific performance against 
him. 

From the moment part of the purchase-money is paid, tbe purchaser has a 
lien upon tbe property to that extent, which lien can only be lost to him by 
reason of bis failing to carry out his part of the contract. 

[R., 33 M. 375 (394) = 3 Ind Cas. 941 = 20 M.L.J. 230 = 6 M.L.T. 334 ; 14 C.L.J. 159 = 
11 Ind. Oas. 223 ; 19 Ind. Gas. 462 = 24 M.D.J. 488 = 13 M.L T. 891 = (l9ia> 
M.W.N. 341.3 

[37] Second appeal from the decision of Kao Bahadur G. V. liimaye, 
First Glass Subordinate Judge of Belgaum, with appellate powers. 

Suit by purchaser against vendor (defendant No. 2) and others for 
return of deposit. 

Tbe suit as ultimately framed was to recover tbe sum of Ks. 742 paid 
by tbe plaintid as part of the purchase-money of the land in question and 
to make it a charge on the land. 

Defendant No. 1 was the original owner and vendor. Defendant 
No. 2 was a purchaser of part of the land under a contract subsequent to 
the sale to the plaintiff. Defendant No. 3 held a mortgage upon the land. 

It was alleged that tbe land was already sold in execution, that tbe 
Court sale was set aside on the application of the first defendant, who was 
permitted by the Court to re-sell the land by a private sale to the plaintiff 
for Ks. 2,000. It was alleged that by agreement Ks. 1,258out of this sum 
was to be paid by tbe plaintiff to the third defendant in discharge 
of his mortgage, when the term of the mortgage should expire. Tbe 
rest of the amount, viz., Ks. 742, was paid into Court to be divided 
between defendant No. 1 (the vendor) and others under tbe agreement. 
This sum of Ks. 742 was paid into Court in December, 1891, tbe sale 
being thus cancelled. 

In accordance with this arrangement a deed of sale of the land was 
executed by defendant No. 1 (vendor) to the plaintiff and was banded 
over to the latter, but was never registered by him. 

The land remained in possession of tbe mortgagee (defendant No. 3), 
In June, 1894, defendant No. 1 sold part of the land to defendant 
No. 2. 

In December, 1894, tbe plaintiff filed this suit. In the first instance 
he pra^ ed for a declaration that the land belonged to him and that he was 
entitled to redeem the mortgape of defendant No. 3 and for other relief, 
but on settlement of issues the plaintiff was content that the only question 
should be whether he was entitled to recover the Ks. 742 with interest 
and to make that sum a charge on the whole of the land. 

[58] Defendants Nos. 1 and 2 pleaded that the Rs. 742 had not 
been paid by plaintiff, but had really been paid into Court by defendant 
No. 1, and that the sale to plaintiff was a sham, and they relied on the 
fact that the sale-deed had not been registered. 

Defendant No. 3 did not appear. 

The Subordinate Judge gave the plaintiff a decree for Rs. 742, holding 
that plaintiff could recover this sura from defendant No. 1 (the vendor) 
but ho refused to make it a charge on the property, as the sale-deed was 
unregistered. 

The plaintiff appealed, eonbooding (1) that the whole land {i.e., the 
part sold to defendant No. 2 in June, 1894, and the rest) should be charged 
with the Ks. 742, and (2) that the money should be recoverable from 
defendant No. 2. The appellate Court, however, confirmed the lower 
Court’s decree. 
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The plaintiff then appealed to the High Court. Only defendant No. 2 
appeared to oppose the appeal. ^Defendant No. 1 did not appear. 

Balaji A. Bhagvat, for the appellant (plaintiff).- 

Narayan V. GoUhale^ for respondent No, 2 (defendant: No. 2). 

JUDGMENT. 

Candy, J.—The facts of this case are these. The land of defend¬ 
ant No. 1 was attached and sold in execution of a money decree obtained 
by defendant No, 3. In order to induce the Court to set aside the sale, 
plaintiff was put forward as a purchaser at a far higher price (Rs. 2,000) 
than had been realized in the Court sale. Accordingly Rs. 742 were paid 
into Court, to be paid as follows i—Rs. 78'14*0 to defendant No. 3 on 
account of his money decree, Rs. 200 to the auction-purchaser in consider¬ 
ation of the sale being cancelled, Rs. 59 odd to defendant No. 2, who was 
another attaching creditor, and the balance to defendant No. 1, the 
owner of the land. The sum remaining to make up the Rs. 2,000— viz., 
Rs. 1,258—was to be paid by redemption of the mortgage on the land 
held by defendant No. 3. The term of the mortgage bad nob then 
expired. This canoelment of the Court sale and payment of the Rs. 742 

into Court took place in December, 1S91. 

A deed of sale was executed by defendant No. 1 in the nance of 
the plaintiff and was apparently handed over to the plaintiff. [59] 
This deed has nob been registered. The land remained in possession 
of the mortgagee (defendant No. 3). In June. 1894, defendant No. 1 
sold Dart of the land to defendant No. 2 by a regisbnred deed of sale. 

in December, 1894, the present suit was filed by plaintiff for a 
declaration that the whole land belonged to him, and that he was entitled 
to redeem the mortgage of defendant No. 3, and in tbe alternative for 
such relief as the Court might award. On the case coming up for settle¬ 
ment of issues, and on the Subordinate Judge expressing an opinion that 
plaintiff was only entitled to recover tbe Rs. 742, plaintiff applied 
(Ex. 10) stating that be was nob sure that he would get the land, and 
prayed that bis claim should be confined to the recovery of the Rs. 742 
with interest, the sum being made a charge on the whole land. 

Defendants Nos. 1 and 2 pleaded that the Rs. 742 bad in reality been 
paid by defendant No. 1. and that the alleged sale to plaintiff was a 
sham, as was shown bv the fact that his deed of sale was never registered. 
The Subordinate Judge found that defendant No. 1 bad failed to prove 
that he (defendant No. 1) had paid tbe Rs. 742. and the Subordinate Judge, 
therefore, held that plaintiff could recover this sum from defendant No. 1. 
bub could nob have a charge on the i)roperby, as tb© do©d of sale was un¬ 
registered. The Subordinate Judge also held that defendant No. 2 certainly 
knew of the sale bo plaintiff . He ordered plaintiff bo bear his own costs, 
as ho was to blame for not getting the deed of sale registered. 

Plaintiff appealed to the District Court, urging that the Rs. 742 
should be made a charge on the whole land (both the part sold to defend¬ 
ant No. 2 and also tbe part nob sold), and that the money should be 
recoverable from defendant No. 2. The Subordinate Judge, A. P.. found 
that the Rs. 742 were nob a charge on the land, and that defendant 
No. 2 was nob liable. He, therefore, confirmed the decision of tbe first 
Court. Against this decision plaintiff has made a second appeal to this 
Court, defendant No. 2 alone appearing to resist the appeal. 

There are two defects io the judgment of the lower appellate Court, 
which make it difficult for this Court to effectually [603 dispose of this 
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appeal. In the first place, whether defendant No. 1 appealed or not 
against the decree of the first Court awarding to the plaintiff the Hs. 742 
to be recovered from him (defendant No. 1), it is clear that defendant 
No. 2 can take any objection to the decree appealed against which he could 
have taken by way of appeal ; and it is evident that one of those objections 
is that plaintiff is not entitled to a charge on the land for the Ra 742, 
because plaintiff has not proved that be really provided that money. The 
Subordinate Judge. A. P., has remarked that the decree of the first Court 
against defendant No 1 “ must bo allowed to stand, as the defendant No. 2 
in resisting the appeal failed to satisfy me that the lower Courh’s finding 
on the third issue is wrong " That issue was “ Does defendanr. No. 1 prove 
that the sum of Rs. 742 was in reality paid by himself and the 
Subordinate Judge of the first Court found on this issue in the negative. 
But the onus primarily rests on the plaintiff to prove that he furnished 
the Rs. 742 which be seeks to recover. If be fails to prove this, then 
there is an end of the case at once as against defendant No. 2, though the 
decree against defendant No. 1 must be allowed to stand owing to defendant 
No. 1 not having appealed. The plaintiff naturally points to the recitals in 
the unregistered deed of sale and in the Court records, which show that he 
as nominal purchaser paid the money. On the other hand, there is the fact 
that plaintiff failed to register the deed of sale which was executed by 
defendant and handed to the plaintiff, and it is possible, therefore, that 
these recitals are merely formal. It is for the Court to weigh these facts 
with the other evidence, and to find specifically whether the plaintiff paid 
the Rs. 742 which he seeks to recover. (See the judgment of the Privy 
Council in Chowdry Dcby Prasad v. Chowdry Dowhit Sing ((!).) It may 
be necessary to permit plaintiQ to adduce evidence in support of his plea, 
which owing to the form of the 3rd issue he bad no opportunity of giving 
in the Court of first instance. 


In the next place, the Question is, whether plaintiff, on proving that 
he himself furnished the lis. 742, is entitled to a charge for the same on 
all or part of the land in suit. The law on this point is clear. Plaintiff 
cannot be entitled to charge for the [61] Rs. 742, even though ho paid 
the same, if he is not entitled to recover that sum at all; and lie is not 
entitled to recover the sum at all if the contract for sale went off by 
default on his part. This is clearly put in Fry on Specific Performance 
(3rd Ed.), s, 1487, where numerous authorities are quoted :— 

Where the purchaser after making a payment by way of deposit 
unjustifiably repudiates the concraot. or it in any other way goes off 
through his default, the vendor is. in the absence of stipulation on the 
point, entitled to retain the money, treating it as having been pai'i to him 
as a guarantee for the purchaser’s performance of the contract." 

It does not follow that if the Court would refuse specifin performance, 
the vendor would be entitled to retain the deposit. This point was 
brought out in the case of Howe v. Stnith 12). Cotton, L. J., saiii : — 

“ It may well be that there may bo circumstances which would justify 
this Court in declining, and which would require the Court, according to 
its ordinary rules, to refuse to order specific performance, in wbicti it 
could nob ho said that the purchaser had repudiaten the contract, or that 
ho had entirely put an end to it, so as to enable the vendor to retain the 
deposit." 


(1) 3 M-I.A. 347 (354j. 


(2) (1884) 27 Ch. D. 89. 
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In the present ease plaintiff does not claim speoiffo performance of 
the contract. It may be that he is not entitled to make such a claim. The 
seller having executed a proper conveyance (as he was bound to do), the 
plaintiff may not be entitled to call on defendant to execute another con¬ 
veyance. It also may be that the plaintiff in the absence of a valid con¬ 
veyance is not entitled to the declaration which he prayed for in his original 
plaint. But it does not follow that he is not entitled to a return of the 
Hs. 742. So, too, with regard to his claim to a charge on the property 
for the Its. 742, if he proves that they came from his pocket; the autho¬ 
rities are numerous as showing that from the moment part of the purchase- 
money is paid, the purchaser has a lieu upon the property to that extent, 
which lien can only be lost to him by reason of bis failing to carry out bis 
side of the contract. This is clearly brought out in the leading case of 
Hose V. Watson (1). It was there laid down that if the contract fails, and 
tbe failure is not to be attributed to any misconduct or default on the part 
of the purchaser, the purchaser cannot be deprived of the interest in the 
estate, which be has acquired by [623 his bona fide payment. In that 
case the failure of performauce was attributable entirely to tbe vendor.. 
Tbe purchaser had not rejected tbe contract or put an end to it. He 
would have been willing to perform it. if the vendor bad performed those 
things which in good faith he was bound to do. On the other hand, Din 
v. Grant (2) was a case in which tbe Court held that the plaintiff purchaser 
bad lost his Hen for part payments of purchase-money, because his conduct 
was quite inconsistent with the idea that tbe agreement had remained in 
force. 

Now in the present case before us it would seem at first sight that 
the Subordinate Judge, A. P., did hold that the contract failed entirely on 
account of default on the part of the purchaser. He said : “ The defeud- 
ant No. 1 has done all that was necessary for him to do for completing the 
contract, and plaintiff has deprived himself of the same by his own unjusti¬ 
fiable omission to got his deed registered.” If the Subordinate Judge, A. 
P., had stopped there, there might be ground for the contention that he 
found as a fact that the contract bad gone off solely through plaintiff’s 
default. But the Subordinate Judge. A. P., went on to say. “the sale to 
defendant No. 2 is no doubt a fraudulent transaction.” This finding is 
quite inconsistent with the former finding. If the contract went off owing 
to plaintiff’s default, where and whose was the fraud in defendant No. 1 
selling part of the land to defendant No. 2 ? If there was fraud in the 
aale of part of the land to defendant No.2, then there was still a contract, 
which plaintiff had not rejected or put an end tc. 

Having regard to these inconsistent findings, the only course open is 
to reverse the decree of the lower appellate Court and to remand the 
appeal for rehearing in reference to tbe above remarks. If the Subordinate 
Judge, A.P., is of opinion, on tbe evidence before him (which was adduced 
on the 4th issue—what relief, if any, is plaintiff entitled to obtain ?), that 
fche plaintiff by his conduct showed that he repudiated the contract 
(assuming of course that plaintiff did really provide tbe Rs. 742 which 
were paid into Court), then defendant No. 2 is entitled to a decree, and 
plaintiff can only recover the money from defendant No. 1 because [633 
defendant No. 1 did not appeal against the decree of the first Court. 
Buc if the Subordinate Judge, A. P., on a review of tbe noted authorities 
above is of opinion that plaintiff having really provided the Rs. 742 which 

(i) (1864) 10 H.Ii.O. 672. (2) (1852) 5 DeG. and S. 451. 
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were paid into Court, is eutitled to recover tbe same, tben as regards 
defendant No. 2 tbe question will arise whether plaintiff is entitled to 
have a charge on tbe land sold to defendant No. 2. That will depend upon 
tbe finding on tbe issue whether defendant No. 2 had notice of tbe 
agreement by defendant No. 1 to sell to plaintiff. No finding was 
recorded by the Subordinate Judge, A. P., ou tbe question of notice. The 
remark that " the sale to defendant No. 2 is no doubt a fraudulent 
transaction'' is not a clear finding on tbe issue. As regards the land not 
sold to defendant No. 2, tbe plaintiff is of course entitled to a charge, if 
he really provided tbe Hs. 742, and if he has not lost his lien by reason of 
bis failing to carry out his side of the contract. 

Decree reversed and appeal remanded. All costs, including costs in 
this Court, to be dealt with by tbe Subordinate Judge, A. P., at tbe 
rehearing. 

Decree reversed and appeal remanded. 


23 B. 63. 

APPELLATE CIVIL. 

Before Mr, Justice Candy and Mr. Justice Fulton. 


Ningawa (Original Defendant No. 1), Appellant v. Bharmappa AND 
OTHERS {Original PlainLijJs), Re$po7idents* [23rd December, 1897.] 

Kvidence — Ev'Mie»ce Act (2 of 18721, a. 32, els. (2), and (3) — Deed—Decitals in deed— 
Dcscri/>rioH Of toundary—Statement against pecuniary or proprietary inttrest. 

Tho plaintiQ sued id 1893 to recover pos.^esstoo of certain land. Tbe defend- 
ante denit-d tbo plaintiff's title. The plaintiO tendered in evidence a repit^tered 
mortease-deed of adjacent land executed in 1877, which sot forth the boundaries 
of tbo land comprtBCd in tbo mortgage, and as one of such boundaries referred 
to the land in question as then belonging to tbe plaintiff. At the date of the 
deed tbero was no litigation existing between tbo present litigants, and at the 
date o( tbe present suit tbo mortgagor was dead, 

TI*’ld, that tbe statement in tbe deed was admissible under cl. 3 of s. 32 of tbe 
Evidence Act (I of 187'2) as a statement against tbe pecuniary or proprietary 
iiitorestol ibo mortgagor. 

[N.F., fi Tnd, Ca<5. 208 = 9 JI.D.T. 91 ; F.. 4 Bur. D.T. 185 = 11 Ind. Caa. 854 ; 16 C.D. 
J. 7= 17 G.W.N. 108= 13 Ind. Cas. 120; Dis?.. 11914) M W.N. 779=y61nd. 
Ca«. 747 ; AppI . 13 C.W.N. 71 (73) = 1 Ind. Cas. .370 ; R., 11 A.L.J. 139 = 18 
Ind. Cas 752; l4 C.D.J. 407 = 16 O.W.N 252 = 12 Ind. Cas. 149.] 

[64] Second appeal from fche decision of L. Crump, Assistant 
Judge of Dharwar. 

In 1803 ti’e plaintiff brought this suit to recover possession of certain 
land. Tfie defendants denied the plaintiff’s title. The plaintiff tendered, 
as evidence of his ownorshin, a registered mortgage-deed relating to 
adjacent land, executed in 1877 by one Ninga Talwar to one Govind, in 
which the land now in question was mentioned as one of the boundaries 
of the land comprised in the mortgage and was described as the property 
of the plaintiff. Ninea Talwar was dead at the date of this suit. It was 
admitted that in 1877 thore was no litigation between the plaintiff and 
defendants, and it did not appear that there was any motive on the part 
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of the adjacent owner (Ninga) to make this statement in the deed on the 
plaintiffs' behalf. 

The lower Courts admitted the deed (Elx. 70) as evidence for the 
plaintiff and passed a decree in bis favour. 

On appeal the question was, whether the statement in the mortgage- 
deed was rightly admitted in evidence. 

Robertson^ with Narayan G, Chandavarkar, for the appellant (defend¬ 
ant No. 1). 

Shivram V. Bhandarkar, for respondent No. 2 (one of the sons of the 
plaintiff, who died pending second appeal). 

JUDGMENT. 

Candy, J. —An important question in this case was whether plaint¬ 
iff had enjoyed long possession of the land in suit. The Subordinate 
Judge, alter mentioning certain extracts from the village records, remark¬ 
ed that they were “ corroborate! by the recitals of boundaries in connec¬ 
tion with a mortgage of Survey No. 94 fEx. 70) executed by its owner, 
one Ninga Talwar, under a registered bond dated 1877. The disputed 
survey number is therein described as plaintiff’s land. There was no liti¬ 
gation between the parties in 1877, and no motive on the part of an adja¬ 
cent landowner to describe the disputed land as belonging to plaintiff.” 

On appeal the Assistant Judge remarked that “ from Ex. 70 it 
appears that be (plaintiff) was »n possession in 1877. This is a statement 
by a person who is dead, made in the course of business, and appears 
perfectly reliable. Wa now come to the [65] oral evidence. Having in 
view the fact of plaintiff's possession in 1877, the evidence of witnesses 
Nos. 40, 42 and 69 appears more probable than of those for the defence.” 

In second appeal it is objected that the document Ex. 70. was inadmis¬ 
sible in evidence. It is admir.ted that Ninga Talwar is now dead and that 
he was owner of the Survey No. 94. which was bounded on the west by 
the field now in dispute. It is not denied that Ninga Talwar executed 
the original of the copy of tbs registered mortgage-deed Ex. 70. and no 
objection was taken to the admission of the# copy as such. A recital in 
that deed is that the land on the west is the field of Bharma Talwar, i. e., 
the present plaintiff. The weight to be attached to such a statement 
cannot now be considered by us. That is solely for the Judge of the lower 
appellate Court to decide. 

But it is contended that the document was inadmissible in evidence, 
and that thus the Assistant Judge was wrong in relying on it at all, and 
weighing the statements in it in connection with the oral evidence. If 
this contention is sound, then the decision of the lower appellate Court 
must be reversed, and the appeal remanded for the Judge to weigh again 
the evidence, aftei excluding from consideration this document, Ex. 70. If 
the contention is not sound, then the appeal must be dismissed. 

The Assistant Judge apparently hold that the mortgage bond (Ex. 70) 
Was admissible, and the statement therein', as to plaintiff being owner of 
the land to the west of the field which was the subject of the mortgage, 
evidence under s. 32 (2) of the Evidence Act, which provides that a written 
statement of a relevant fact made by a person who is dead, is itself a 
relevant fact, when the statement was made by such person in the ordi- 
nary course of business. The applicability of this clause entirely depends 
on the exact meaning of the words course of business.” The expression 
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occurs in more 6ban one place in tbe Svidence Act. Thus, in s. 16, 
when tbore is a question whether a particular act was done, tbe existence 
of any course of business, according to which it naturally would 
have been done, is a relevant fact. Illustration (a) to that section is 
evidentlv the case of Setherington v. Kemp (1). Tbe “ course of business** 
[66] there put forward was a certain usage in the plaintiff’s counting 
house. It was not a usage in a private bouse, which however noetbodical, 
cannot carry the same weight as the ordinary routine of an ofiGce. 
So, too, by s. 114 the Court may presume tbe existence of any fact, 
which it thinks likely to have happened, regard being had to the common 
course of natural events, human conduct, and public and private business 
in their relation to the facts of the particular case. What is meant by 
“ the common course of public and private business?” Illustration (/), 
with its explanation refers to the public business of the Post Office. 
Private business would apparently apply to such a case as that alluded to 
above illetherUigton v. Kemp). If the expression was meant to include 
the dealings of a private individual apart from his avocation or business, 
different language would have been used. The explanation to illus. (s) 
of the same section (114) speaks of “ a man of business,” which in 
Its well-known popular sense must meao a man habitually engaged in 
mercantile transacJ ions or trade. Again, in the explanation to 9. 47 it 
is sold that a person is said to be acquainted with the handwriting of 
another person, when in the ordinary course of business documents 
purporting to be written hy that person have been habitually submitted to 
him. Here, too. the exp'ession must mean in tbe ordinary course of a 
professional avocation. The illustration is that of a broker, to whom 
letters are shown for the purpose of advice. 

Again, hy s. 34 entries in books of accounts, regularly kept in 
the course of business, are relevant. In Mtincher$ha\u Dezonji v. The 
New Uhurumficy Spinning and Weaving Company (2) West, J., referred to 
a privr.to account book tendered in evidence, which bad been entered up 
casually once a week or fortnight, with none of the claims to confidence 
that attach to books entered up from day bo day or (as in banks) from 
hour to hour as trsn-sactions take place. These only” (be said) are 
I. think, reguhji'h kept in bi.e course of business.” 

Having regard, then, to the above considerations there can. I think, 
be no doubt that the expression “ in the ordinary course t673 of business” 
in 9. 32 (2) must he read in the same sense. It may in one sense be true 
that it is, in tho ordinary course of business, for a mortgage-deed to contain 
recitals of the boxintlaries of the land mortgaged. But that would not 
mako tlio recitals evidence. Tlu^ question is, whether the mortgage-deed 
itsell is a statement made in the ordinary course of business. Hooking at 
tho particulars set out in ol. (2) of 8. 32. which, though not exhaustive, 
may fairly ho taken as indicating tho nature of the statements “made in 
tho course of hus'ne’*s,” and lijoking at the sense in which the expression 
IS at paroiiMy u-ed in other sections of the Evidence Act, it cannot be said 
that a mortgage-deed executed by an agriculturist falls within that term. 
It is not the “ profe.-sion, trade or busiuess” (to borrow tho words used in 
3 . 27 of tho Contract Act) of an agriculturist bo execute mortgage-deeds, 

1 pass on to consider whether the document is admissible under 
cl. (3) of 9 . 32 as a statement against the pecuniary or pro- 

priotary interest of the person making it. There is good authority for 



( 1 ) (1815) 4 Campbcl), 193. 
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aDBweriDg this Question ia the affirmative. This is ooDtaiued in the judg- 1897 
ment of Couch, O. J., in Rajah Leelanund Singh v. Mtissamut Lakh- Dbo. 23. 
puttee Thakoorain (1). The question before the Court was whether 
the rout payable to the zemindar by the Ghatwal during a certain period APPBI»* 
was Rs. 75 or Rs. 175. The zemindar relied upon a statement, prepared LATK 
by the then zemindar many years previously, of the Ghatwali villages in OlVIL. 
the mehal, in which there was a recital against the name of the property 
in question that the original rent was so much and the increased rent so ®"* 

much. Mr. Justice Markby held that this statement was inadmissible. 

He said: “I cannot bring it under any of the rules of evidence which allow 
a statement of a deceased person to bo pub in evidence. It does nob 
appear to me to be a statement in any way detrimontal to his interest : on 
the contrary so far as regards the rate of rent, of course, it would be his 
interest to state it to be as high as possible.” In appeal. Couch, C. J., 
and Ainslie, J., said : ** ^iVe cannot concur in the opinion, of the learned 
Judge that this statement was not admissible in evidence. It is a state¬ 
ment by which the interest in the mehal of the person making it is 

reduced or aSected ; it is against his interest and against his proprietary 
right. The effect of it is to cut down the proprietary right, to subject it 
to the tenure or incumbrance which is mentioned. It is true that in one 
part of it there is what may be said to be not against his interest but in 
his favour, namely, the amount of the original rant and increased rent 
payable to him. But when a document of this kind is tendered in 
evidence, it is not to be divided into parts, and the part which is in favour 
of the person making it rejected, and that which is against his interest 
accepted. The question is, whether, taking the document as a whole, it 
is against the interest of the proprietary right of the person making it. 

In estimating the value of any particular part of it, that may be looked 
at ; but the principle upon which the admissibility of it is determined is 
whether it has been made under such circumstances as makes it 
reasonable to suppose that it was done bona fide, and the statements are 
true.” 

Just before this passage there is mention of the provisions of the 
Bvidence Act. The judgment of Mr. Justice Markby was given in April, 

1874, and though the evidence had been recorded in or before 1869, it 
appears that the admissibility of the statement in question was considered 
with reference to Act I of 1872 ( The Indian Evidence Act ). And even 
if Act II of 1855 be taken as the Evidence Act then applicable, there 
is no difference in the principle to be applied. Act I of 1872 made no change 
in the law in this respect. If. then, a sbabemont of a zamindar. that there 
was a certain Ghatwali occupant in portion of his mehal, was held to be 
a statement against the interest of the zamindar, in the same way the 
statement of a registered occupant of a survey number in the Bombay Pre¬ 
sidency that he is indebted in a certain sum of money, which is a charge 
on his land, must be held bo be both against bis pecuniary and proprietary 
interest. If so. then the same case quoted above is also an authority for 
holding that the whole statement is admissible in evidence, nob only to prove 
80 much contained in it as was adverse to the interest of the person making 
it. bub to prove any collateral fact contained in the statement, which fact 
was nob foreign to the part actually against interest, and formed a substantial 
part of [69] it. This was laid down in the leading case of Higliam v. Rtdg- 
Way (2), and though the framer of the Indian Evidence Act apparently took 

(1) 22 W. B. 231. (2) 2 Smith’s Leadiog Cases (Ed.), 318, 


45 


23 Bom. 70 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1897 

Deo. 23, 
Apped- 

DATB 

Civil. 

23 B. 63. 


this case as an illustration of a statement made in the ordinary course of 
business s. 32 (2), and not of a statement against interest s. 32 (3) on 
which ground it was decided, still the principle established by that case is 
in no way weakened. 

I have not been able to find any Bombay case which in the least 
touches upon this important point ; I say important, because it is evident 
that tbe admissibility of impartial statements made by third parties long 
before any dispute or litigation had arisen, must often turn the scale in 
weighing the contradictory depositions of witnesses called by the parties 
to the suit. Hers Ninga Talwar would naturally in 1877 have known 
who was occupying a field next to bis own field, and ho would 
naturally express that by reciting in his own motgage-deed that his own 
field was bounded on the west by the field of the man who was occupying 
that next field. It is an accident that this statement is admissible in 
evidence, because it is part of a statement which is ainciissible as a whole 
as being against the interest of Ninga. It is easy to conceive a case in 
which Ninga might have made the same recital in a statement not directly 
against bis own interest, and so not admissible in evidence, though prac¬ 
tically as impartial and trustworthy as if made in a mortage-deed. That 
must be admitted ; but this fact ought not to prevent tbe application of 
the law, wljOQ the case does happen to come within the four corners of the 
section. For these reasons I think that Ex. 70 was admissible in evidence 
and would confirm the decree with costs. 

Fulton, J.—The only roint argued before us by the learned counsel 
related to the admissibility in evidence of Ex. 70 The question at issue 
was in reference to the nature of plaintiff’s possession of certaiLi lands, 
and iu the course of the hearing a mortgage-deed of adioining land was 
given in evidence to support his contention by showing that his name 
occurred in the recital of boundaries. No objection appears to have been 
taken to the document in the Court of first instance : and in tbe Appellate 
£701 Court the (juestiou was bub lightly touched on by the Assistant 
Judge, who romaiked that Ex. 70 was a statement by a person who was 
dead, made in the course of business. 

As the mortgagor was not the predecessor-in-titlo of either of tbe 
parlies to this suit, it must, I think, bo conceded that the admissibility of 
the document depends ou whether it falls within the terms of s. 32 of the 
Jlvidonce Act. ^Ir. Shivram V. Bhandarkar, who appeared for the res¬ 
pondent, urged indeed that the case might be covered by s. 9, but we are 
unable to take this view. The Assistant Judge apparently relied on cl. 2 
nf s. 32, but TMr. Robertson argued that this clause was inapplicable : and 
with this contention 1 am disposed to agree. It can hardly be said that 
tiio execution of a mortgago-dood is an act done in the ordinary course of 
business. Doubtless wlien a person has determined to mortgage his land, 
the insertion of the boundaries is made in the ordinary course of the 
business in cour.so of transaction, but I tliink that in using the phrase “ in 
the ordinary course of business " the Legislature probably intended to 
adijiit in evidence statements similar to those admitted in England as 
coming under tlie saujo description. The subject is dealt with in Ch. XII 
of Mr. Pitt Taylor’s Treatise on the Law of Evidence, and the cases which 
bo has collected show that this exception to the general rule against 
hearsay extends only to statements made during the course, not of any 
particular transaction of an exceptional kind such as the execution of a 
deed of mortgage, but of business or professional employment in which 
the declarant was ordinarily or habitually engaged. The phrase was 
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apparently used to indicate the current routine of business which was 
usually followed by the person whose declaration it is sought to introduce. 

While, however, considering that cl. 2 of the section cannot be 
applied, I think there is no good ground for bolding that the case 
does not fall wibhin the terms of cl. 3. A mortgage-deed taken as a 
whole is certainly a declaration against interest. In the well-known case 
of Sigham v. Ridgway an entry in the accoucheur's book that bis fee 
bad been paid for bis professional services was admitted as a statement 
against interest, and if the [71] mere acknowledgment of the receipt of 
a fee comes under this descripcion, much more does an acknowledgment 
that a person has received money which he is bound to repay. In a 
mortgage-deed the mortgagor not only acknowledges his liability to repay 
money, but also charges his land with the debt, and, therefore, it seems 
that the deed as a whole is a statement against the pecuniary and proprie¬ 
tary interest of the person making it. The declarant would be in a better 
position if the deed were cancelled than he is whilst it remains in force. 

But it may be urged that even assuming this argument to be correct, 
still it cannot be said that the recital of boundaries, which is the only 
part of the deed that is relevant, is a statement against interest. It was 
probably a matter of indifferenco to the mortgagor whether A or B was 
his neighbour. On this point no doubt some difficulty arises from the 
wording of the clause, but the difficulty, 1 think, is more apparent than 
real. This recital is a statement of a relevant fact and forms a material part 
of a statement against the interest of the declarant. If this is a correct 
description, I think it must be accepted as a statement against interest 
having regard to the context in which it is used. The real question is, 
was it material in the mortgage-deed, or in other words, was it used for 
the purpose of advancing the intention of the dead? If it was so used, 
then I think it was a statement against interest. The words themselves 
may bo innocent and free from any taint of prejudice to the interests of 
the declarant; but the context shows that they were only employed for the 
purpose of more completely describing the property mortgaged and of ren¬ 
dering it impossible for the mortgagor, if dishonestly inclined, to raise any 
dispute as to its identity. The Registration Act required the mention of 
other properties abutting on the mortgaged land, and although such pro¬ 
perties might perhaps have been sufficiently described without mentioning 
the names of tbeir occupants it cannot be said that sucb mention was 
irrelevant or superfluous. In the case of Higham v. Ridgway aud Rajah 
Leelanund Singh v. Mussaniat Lakhputtee Thakoorain{l) t.he principal was 
admitted that statements and entries against interest might be received 
as evidence of independent and collateral [72] matters which, though 
forming part of the declaration, were not in themselves against the interest 
of the declarant. Bub as these cases did not come under the Evi¬ 
dence Act, they cannot be treated as authorities for its interpre¬ 
tation thoush they may serve as guides to iudicabe, the nrobable 
intention. Toe Courts in India are now bound by the Act and 
luusb conform to its provisions, and ibis of course necessary to bear this in 
mind when referring to decisions of the English Courts or of the Indian 
Courts before 1872. I think, however, that it is strictly correct to say 
that a statement, though indifferent in itself, becomes against the proprie¬ 
tary interest of the declarant when made as a material part of a deed the 
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object ot which is to linaib his proprietary interest. It cannot be said not 
to affect bis interest, because assuming it to be material, the deed, if it 
were struck out. would he less effective than it would otherwise be. If, on 
the other hand, the statements were unconnected with the purpose of the 
deed, and were not in themselves adverse to the decIarant^s interest, they 
would doubtless have to be rejected. Yide Knight v. Marquess of Water¬ 
ford (l; ; Doe V. Bevi'jS (2). 

In the circumstances, then I think material recitals or descriptions 
in a deed of mortgage by a deceased mortgagor may usually be admitted 
in evidence of the facts stated therein under cl. 3 of s. 32 of the 
£!vidence Act. It would indeed frequently be disastrous if this were not 
the case. Amid the conflict of the oral statements of interested witnesses 
a recital in an old deed made ante litem motani may often be a most 
trustworthy guide to indicate on which side lies the truth. The total 
rejection, then, of such statements might, in soma cases, seriously inter¬ 
fere with the administration of justice ; but at the same time it must be 
remembered that the Courts, while accepting them for consideration, will 
always have carefully to estimate their probative effect according to the 
circumstances in which they were made and will give them much or little 
weight as those circumstances may appear to require. 

As this was the only point of appeal that was argued, I think the 
decree must be confirmed with costs. 

Decree confirmed. 
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[73j APPELLATE CIVIL. 

Before Sir C. F. Farran, Kt., Chief Justice and Mr. Justice Gandy. 

Vaman Vishnu Gokhale {Original Defetidant), No. 3 Appellant v. 
Vasudkv Morbhat Kale and anothi^B {Original Plaintij^ and 

Defendant No. 2), Bespondents. ''' 

[11th January, 1898.] 

Partition Act {JV of 1S93), s. 4 t— Application of spciion — Dwelling-hovse belonging to 
■undivided family—Rc acquisition by ■members of such family after it has been sold to 
a stranger does not give any right under the section as against STddh stranger. 

A Jwelling-houeo belonged to four brothers, Krisbaaji, Ramcbaadra, Vamao 
and Darashram. joint members of a Hindu family. In 1874 tbo shares of Krishnaji 
svi.d i’arasbram woro sold in execution of decrees against them, and in 1P77 the 
rotnaining shares were sold, and finally the house became the property of the 
plainijll and one Karaudikar in equal moieties. The plaintig sued Karaodikar 
for partition and obtained a decree, but-ponding oxcoution Karaudikar conveyed 
bis moiety back again to Rainchandra and Vaman. The brothers bad contiuued 


• Second Appeal No. 795 of 1697. 
f Partition Act fIV of 1893), s. 4 * 

(1) Where a share of a dwelling house bolongiug to <aa undivided family baa been 
transferred to a person wbois not a member of such family, and such transferee sues 
for partition, the Court eball, if any member of the family being a shareholder shall 
undertake to buy the share of such transferee, make a valuation of suob share in such 
manner as it thinks fit. and direct the sale of such share to such shareholder and may 
give all iiccGSSHry and proper directions In that behalf. 

(2| If in any case described in sub-s. 1. two or more members of the family beiug 
such share-holders severally undertake to buy such share, the Court shall follow tho 
procedure proscribed by sub-s. 2 of the last foregoing section. 

(1) (1840) 4 Y. and C. Ex. 283. (2) (1849) 18 D. J. (C. P.) 128, 
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to occupy I ho house notwithstanding the changes in ownership. Vamsn now 
applied under s. 4 o£ the Partition Act (IV ol 1893) to be allowed to buy the 
plaintiff’s moiety. 

IJfldt that be was not entitled to the advantage given by the section. It is 
ownership, not occupation, that gives the right. After the sales in 1877 the bouse 
no longer belonged to an undivided family. Vamao and bis brothers were then 
either tenants in the house or trespassers. Xhe question was wheiber the 
dwt lling-house at the time the shares therein, which had not been sold to 
Karand<kar, were transferred to the plaintiff belonged to an undivided family. 
V^hen the plaintiff purchased his moiety, be and ICarandikar became the owners 
in common of the house, and as between them s 4 of the Partition Act had no 
operation. Tbe subsequent purchase of Karandikar’s interest by Ramohandra 
and Vam*n did not confer upon them any rights which Karandikar did not 
possess. It was in their hands re acquired ancestral property, but not pro¬ 

perty belonging to an undivided family within the meaning of s. 4. 

CR.. 12 O.D.J. 526 (534) = 7 Ind. Cas. 436.3 

Second apceal from the decision of Rao Bahadur M. R. Nadkarni. 
Additional First. Giass Subordinate Judge of Rafcnagiri with api ellate powers. 

Tl 7 e house in question originally belonged to Vishnu Bhikaji Gokhale, 
who died leaving four sons, viz., Krishnaji, Ramohandra, Vaman and 
Parashram. In January, 1874, the shares of two of them, viz., Krishnaji 
and Parashram. were sold in execution of a decree against them an I were 
bought by one Karandikar. In 1877 a money decree was obtained against 
the heirs of Vishnu, and his (Vishnu’s) interest in the house was sold in 
execution, and after passing through several hands was finally conveyed 
to the present respondent (and plaintifl’) Vasudev Morbbat Kaie. It was 
decided in a former suit (see I.L.R., 10 Bom., 451) that by his purchase he 
became entitled to one moiety of the said bouse and that Karandikar was 
entitled to the other. 

He accordingly brought this suit for partition and obtained a decree, 
but pending execution, Karandikar in 1892 conveyed his moiety of the 
house to Ramohandra and Vaman, the sons of the original owner (Vishnu), 
and Vaman now applied under a, 4 of the Partition Act (IV of 1893), 
to be allowed to purchase the plaintifi ’s share by paying him the value of 
it. His application was rejected. On appeal the Judge passed the 
following order :— 

I direct that the bouse be put to an auction-sale in the presence 
either of the Subordinate Judge of Rajapur or the Nazir of ihis Court as 
between the plaintiff and defendants Nos. 2 and 3 (Ramohandra and 
Vaman), the appellants only, and given to the highest bidder on his 
paying half the amount of the highest bid to the other party, the 
defendants Nos. 2 and 3 being at liberty to bid jointly or severally, and 
that if the sate be conducted by the Nazir, it should not be completed 
without the sanction of the Subordinate Judge.” 

Vaman (original defendant No. 3) preferred a second appeal. 

B. Chaubal, for the appellant Vaman (original defendant 
No. 3).—We have been all along in possession of the house, although 
the interest of our two brothers Krishnaji and Parashram was sold in 
1674. Notwithstanding the sale of their shares the family continued to 
he a joint family, and our subsequent C75] purchase from Karandikar 
■Was effected by us as members of a joint family. The object of s. 4 of the 
Partition Act is to give ancestral property to any of the membeis of a 
joint family under certain conditions. Vaman. the appellant, has con- 
tltoued to be a co-sharer in the joint family and be can claim the benefit 
pf the section, which confers a right of pre-emption upon a member of a 
joint family. 
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Narayan V. Gokhale, for the respondent (plaintiff).—Section. 4 
of the Partition Act does not appiv here; that section applies where the 
joint family have remained owners of the bouse, but a share of it has 
been sold to a stranger. 

JUDGMENT. 

EaRRAN, C. J.—The dwelling-house with regard to which the 
present appeal has been brought, originally belonged to Krisbnaji, 
Hamcbandra, Vaman and Parashram (since deceased), the sons of Vishnu, 
deceased, but liable to be sold for Vishnu's debts. 

In January, 1874, the shares of Krishnaji and Parashram therein 
were sold in execution of a decree against them, and were purchased by 
one Karandikar. The house after that sale belongud to the remaining 
SODS of Vishnu on the one side and Karandikar on the other as tenants-in- 
common. 

In 1877 in execution of a money decree obtained against the heirs of 
Vishnu, his interest in the bouse was sold to Joglekar, who sold to 
Hardikar, who in turn conveyed to the present plaintiff Kale. It has 
DOW been decided that Karandikar and the plaintiff under the above 
sales and purchases each became entitled to a moiety of the dwelling- 
house. In 1892 Karandikar conveyed his moiety of the house to the 
above-mentioned Ramcbandra and Vaman. 

Id execution of a partition decree made in the present suit the 
question arises whether under the above circumstances the defendant 
Vaman, the appellant before us. is entitled to take advantage of the 
provisions of s. 4 of Act IV of 1893. It should be added that the sons of 
Vishnu have never actually lost the possession of the house. The latter 
circumstance, which Mr. Chaubal relied on, does not appear to us really 
to alToct the question. It is the ownership of the dwelling-house and not 
its actual occupation which brings the provisions of s. 4 [76] of the 
Partition Act into play. The family of Vishnu after the sale in 1877 
wore either tenants in the house or trespassers. In neitlior capacity 
would they possess any privilege of pre-emption. The question is. 
whether tlie dwelling-house at the time, when the shares therein which 
had not been sold to Karandikar were transferred to the plaintiff, belonged 
to an undivided family. The answer must, wo think, be in the negative. 
The house tbeu belonged bo Karandikar and the heirs of Vishnu whoso 
shares had not been conveyed to Karandikar. When the latter shares 
wore transferred bo the plaintilf, he and Karandikar became the owners in 
common of the house, and it is plain that, as between them, s. 4 of the 
Partifion Act had no operation. The subsequent purchase of the 
interest of Karandikar by Kainchandra and Vaman did nob, in our opinion, 
confer unon them any rights which Karandikar did nob possess. It was 
in their hands re-acquired ancestral property, bub nob property belonging 
to an undivided family within the meaning of s. 4. 

Wo are, therefore, of opinion that the lower appellate Court took a 
correct view of the case. The order which it passed was really an order 
under s. 3, cl. (2), and no exception can bo taken to it except that 
the Court ought bo have valued the house before putting it up for auction 
between the parties as directed by s. 3. This can still be done. The 
provisions of s. C, cl (3), have, we think, no application bo tbe'presenb case. 
Decree confirmed with costs. 

Decree confirmed. 
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[77] APPELLATE CIVIL. 
before Mr. Justice Parsons and Mr. Justice Ranade, 

BaIiSHBT Gopalshet Sonar {Original Defendant-Opponent), Appel¬ 
lant V . Miransaheb vaIiAD Dabesaheb Darxjwalb {Original 
Plainti^-Applicant), Respondent."^ [6fch July, 1898.] 

Act {XV of 1893), s. 3, su6-s$. 2. A—Suit by trcmsfetse for p&rtition-^Stiit for 

partition by sharer against transferee—‘Procedure. 

SeotioD 4 (l)of the Partition Aot (IV of 1893) applies only where the transferee 
sues for partition. 

Where the suit is brought by the sharer against the transferee, s. 2 must be 
applied. 

Id eases where s. 4 applies, the Judge should make a valuation of the share 
of the transferee only and direct its sale. 

IR.. 12 O.Ij.J. 525 (530) =7 Ind. Gas. 436.] 

Second appeal from the decision of W. H. Crowe, LIstriotr Judge 
of Poona 

Appeal from an order in execution proceedings. 

The plaintifif brought this suit to recover his share of a house. The 
first two defendants were his brother and mother, and he complained that 
during his minority the house which had belonged to his deceased father 
had been sold in 1879 by them to the third defendant. He claimed to 
recover a half-share of the bouse which was in the possession of the fourth 
defendant, to whom the third defendant had sold it. 

The plaintitl obtained a decree declaring that the sale by defendants 
Nos- 1 and 2 was not binding upon him and that be was entitled to reco- 

7 

ver a share in the house. 

[78] In execution the fourth defendant applied to be permitted to 
buy the plaintiff's share, and it being admitted that the house could not 
be divided, the Subordinate Judge ordered a valuation to be made by a 
Commissioner, who valued the whole bouse at Hs. 500 and directed that 
it should become the property of the fourth defendant on his paying the 
plaintiff the value of his share, viz., Rs. 218-12 0. The Subordinate 
Judge was of opinion that, as the fourth defendant was already the owner 
of the larger portion of the bouse, he ought to be permitted to buy the 
plaintiff's share. 

The plaintiff appealed and the Judge reversed the order of the Subor¬ 
dinate Judge. He applied s. 4 of the Partition Act (IV of 1893) and 
directed the bouse to be sold by auction and that the plaintiff should be 
permitted to buy the share of the fourth defendant if he chose to pay its 
value 90 ascertained. 

* Second Appeal No. 15S of 1898. 

(1) Section 4 of Act IV of 1893 

“4(1) Where a share of a dwelling-house belonging to an undivided family has 
been transferred to a person who is not a member of such family and such transferee 
saea for partition, the Court shall, if any member of the family being a share-holder 

undertake to buy the share of such transferee, make a valuation of such share in 
8Uoh manner as it thinks dt and direct the sale of such share to such sharo-holdcr, and 

all necessary and proper directions in that behalf. 

, * (2) If in any case described in sub-s. (1) two or more members of the family 

veiDg euoh share-holders severally UDdertake to buy such share, the Court shall follow 
the procedure prescribed by sub-s. (2) of the last foregoing section.” 
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The fourth t^efendanfc appealed to the High Court. 

M B. Chauhal, for appellant.—The Judge was wrong in holding 
s. 4 applicable. The house was not a family dwelling-bouse. No member 
of the plaintiff’s family had lived there since 1877, in which year it was 
mortgaged with possession and in 1879 it was sold to the third defendant. 
Section 4 applies only when a transferee sues for partition, but here it is a 
sharer who feues the transferee. The Judge was also wrong in directing 
an auction. He should have valued the house. 

Chinia'niani A. for the respondent.-—^Wo are entitled to the 

benefit of s. 4. The fourth defendant is the owner of a large share of the 
house. It is not possession but ownership that brings s. 4 into 
operation — Vamati v, Vasudev (1). The fact that it is a sharer and 
nob a transferee who is plaintiff is immaterial. The existence of a suit be¬ 
tween them is sufficient. This is a partition suit and all the parties are on 
an equal footing. Kach party can apply for his share whether he be a 
plaintiff or defendant. An auction-sale was the best mode of as¬ 
certaining the value of the house. If s. 4 does not apply, the case 
will come under s. 3, cl. 2. 


JUDGMENT. 

Parsons, J. —The District Judge applied s. 4 of the Partition Act 
(IV of 1H93) to this case apparently without [79] noticing tliab that 
section in its terms relates only bo ca^os where the transferee sues for 
partition. The suit here was by the sharer against the transferee. He has 
also made a mistake in ordering that the house should be sold by auction. 
It is true that ho has also ordered that tho value of the bransioroe s share 
should bo paid by plaintilT if he is willing to buy it, but in a sale by 
auction thero is tho possibility of a purchase by a third party and that is 
not provided for. As wo construe the Act, if s. 4 applied to the case and 
plaintilT could have and had undertaken to buy tho share of ths tians- 
fereo. the Judge should have made a valuation of that share only and 

directed its sale. 

In this case, however, it is not s. 4. but s. 2. which must be 
applied. Practically this makes no dittorence in the order that will have 
to be passed, since s. 4 (2) directs that the procedure prescribed in s. 3 (2) 
shall be followed in circumstances similar to those that now exist m this 

suit. • • / n 

They are as follow : —The parties were agreed that a division of the 

house could not conveniently be made, and the Court at the request of 

tlio largest share-holder, the defendant, who owns of the house. 
1 - -i rtf if. When the case was before tho District L/Ouit, 

tho^position was this . — Each of the parties had asked for leave to buy the 
share of the other at a valuation ; and the Subordinate Judge had ordered 
a valuation of the house and had ascertained its value to bo oOO. All 
then, it appears to us. that tho District Court could do under s. 3 f-), d be 
considered that valuation incorreco and tnat the market-value of the ^^ousa 
should bo detei mined by a sale by auction, was to order a sale of the 
shares to tho share holder who oCfereti to pay the highest price above that 
valuation: in other words, the Court had to put the house up to auction 
between the parties at tho reserved price of the valuation, and distribute 
tho purchase money in the proportion of the share owned by each._ 


(1) 23 B. 73. 
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W© revere© the order of the District Judge and remand the case for 
the above procedure to be followed. Costs to be costs in the cause to be 
•dealt with by the Judge when tinally disposing of the case. 

Order reversed and case remanded. 


23 B. 80. 
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Before ISlr. Justice FuHori. ayid on appeal before Sir C. 

Chief Justice and Mr. Justice Strachey. 


F. Farr an. Kt., 


Navroji Manockji WaDIA {Original Defendant). Appellant 
V. Perozbai and others (Original Plaintijjs and Defendants). 

Respondents.^ [15th July, 1898.J 

Will~~Parsis — Construction—Bequest of pmoer of tnanagement to loidoto a'nd daughter for 
life—Life-estate—-Gift to two persons as joint tenants or tenants-in co77imon—Intestacy 
—Non^claint by persons enlitled to shares — Limitation. • 

Jehangirji Nusserwanji Wadia, a Parsi, died ia 1843 leaving a widow 
(Manf’kbai) and a daughter (ISIotlibai) and two grandsons (sons of MotJibai) him 
Burviviog. By his will (written in the Gujarati language) he directed that during 
her life bis widow and daughter were **to agree together and to manage the affairs 
with unanimity” and after Manekbai’s death be gave the whole power over bis 
estate to his daughter Motlibai “and so long as Motlibai enjoys her natural life, 
everything is to renaain with her.” The will then continued. “After the death 
of Motlibai—Motlibai has two sons, namely, Bbai Navroji and Bbai Nusserwaoji 
—these two boys are the owners of whatever property and ostato there may be 
belonging to me. They are cousidered as my children. No one is to oSer them 
any hindrance or impediment. 1 have presented all to my wife and to my 
daughter, Motlibai.” 

Held (confirming Fulton, J.) that Manekbai and Motlibai took only a life- 
interest in the estate. 

(2) (Varying the decree of Fulton, J.) that Motlibai’s two sons took the estate 
as joint tenants subject to the life-interests of Manekbai and Motlibai and not as 
tenants-in-oommon. 

One Manockji Navroji Wadiadted intestate in 1837, leaving a widow (Motlibai) 
and two sons, vi 2 ., Nusserwaoji and Navroji. Motlibai obtained letters of ad¬ 
ministration and until her death in 1697 remained in sole possession and enjoy¬ 
ment of her husband’s estate, although by law entitled only to a widow’s share, 
the two sons being entitled to the remainder, lu this suit filed in 1807 by the 
widow of Nusserwaoji, one of the sons. 

Held, that the right of both sons to recover the shares to which they were 
originally entitled was barred by limitation (art. 123 of the Limitation Act XV 
of 1877) and their right to such shares was extinguished under e. 28 of the 
Limitation Act. Manockji’s estate bad, therefore, become merged in Motlibai’s 
estate. 

tRel.. 1 S.L.R. 211 (216) : Appl., 34 M. 80 (811=6 lod. Oas. 7 = 20 M.L J. 377=7 M. 
L.T. 379= (1911) 1 M. W.N. 74 ; R.. 26 B. 445 (448) ; 31 B. 26 (32) = 8 Bom.L. 
R. 770.3 

Appeal from Fulton, J. 

Suit for the construction of certain wills. 

[81] The plaintiff Perozbai was the widow and sole executrix of 
Nusserwaoji Jehaogirji Wadia, who died without issue on the 5th May, 
1897. He and the first defendant, Navroji Manockji Wadia, were 
‘brothers, the sons of one Motlibai. 
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The following table shows the relationship of the parties : 

Jebaogirji m. Manekbai 
died 1618 I dead. 


Motlibai m. 
died 24th 
May. 1897 


Manookji 
died 1887 


I 

Nasserwaoji m. 
died 5th 
May, 1897. 


Perozbai, 

PlaiDtiff. 


I 

Navroji, 
Defendant 1 


Motlibai was the daughter of one Jehangirji Nusserwanji Wadia,who- 
died in 1843, leaving a widow (Manekbai) and Motlibai, his only child. 
Motlibai was then already a widow, her husband (Manockji Navroji Wadia) 
having died in 1837 intestate, leaving Motlibai and her above-mentioned 
two sons (Nusserwanji Jebangirji Wadia and the first defendant Navroji 
Manockji Wadia) him surviving. 

By his will and codicil dated 1810 Jebangirji Nusserwanji Wadia left 
bis estate to his widow Manekbai and then to Motlibai (his daughter) and 
then to Motlibai’s two sons. Manekbai died shortly afterwards. The 
main questions in this suit wore :— 

(1) Whether under this will Manekbai and Motlibai took an absolute 
interest or only a life interest in the estate? 

(2) Whether under this will the two sons of Motlibai (the deceased 
Nusserwanji and the first defendant Navroji) took a joint interest after the 
death of Motlibai, or a tenancy in common ? 

The clause in Johangirji’s will on which both these questions were 
raised was as follows :— 

“ So long as my wife Manekbai enjoys her natural life, the aforesaid 
two persons” (i. c , she and Motlibai, daughter of tbe testator) “are to 
agree together and to manage the affairs with unanimity, but after the 
death of my wife, Manekbai. I do give the whole power over my estate 
and property and also over the payments and receipts to my daughter, 
Motlibai, and she is to [82] manage all the affairs ; and so long as Motlibai 
enjoys her natural life every thing is to remain under her. After the death 
of Motlibai—Motlibai has two sons, namely, Bhai Navroji and Bhai 
Nusserwanji— these two boi^s ore the owners of whatever property and estate 
there 7 nay be bclonyi^iQ to me. They are considered as my children. No 
one is to offer them any hindrance or impediment. I have presented all 
to my wife and my daughter, Motlibai.” 

Motlibai as above-mentioned was already a widow at the date of the 
above will Her husband, Manockji Navroji Wadia, bad died in 1837 
intestate. She took out letters of administration to him in 1838. Though 
only enbiblod to a widovv’s share of his estate (her two sons being entitled 
to the rest) she remained in possession of all until her death in May, 1897. 
Id this case the lower Court accordingly held (see post p. 85) that the claim 
of her two sons to their shares had become barred by limitation under 
art. 123 of the limitation Act rXV of 1877). and that the whole of her 
husband's estate had become her property. 

Nu 880 rwfinji Wadia (ooo of M^otlibai 9 sons) diod, as abovo 

mentioned, on tbe 5th May, 1897. without issue. He left a will, dated 8th 
June, 1885, whereby be appointed bis widow, tbe plaintiff Perozbai, to bo 
hie executrix. By ole. 4 to 13 of this will he bequeathed legacies of various- 
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amounts to some of his servants, and, in addition, directed bis executrix to 
make certain monthly payments to these legatees. In the case of each of 
them be directed as follows :— 

*' 1 empower my said executrix from time to time and at any time or 
times to withhold such monthly payment in case of misbehaviour on the 
part of the said (legatee) of which misbehaviour my said wife shall be the 
sole judge, and in the event of any such payment being withheld, the said 
(legatee) shall not be entitled to the same.*’ 

And as to lapsed legacies he directed as follows :— 

16. In case all or any of the legacies hereinbefore bequeathed by 
the fourth, fifth, sixth, seventh,'eighth, ninth, tenth, eleventh, twelfth and 
thirteenth clauses of this my will shall lapse, or from any cause become 
void. I direct my said executrix to pay the amount of such lapsed or void 
legacies or legacy to herself absolutely.” 

Some of these legatees and annuitants survived the testator and some 
died in bis life time. In regard to all these annuitants the following 
questions were raised in the plaint :— 

C83] ‘ ‘ (a) Whether the annuities bequeathed by els. 4, 6, 7, 9 and 10 
are dependent upon good behaviour of the annuitants, and if so who is to 
be the judge of their behaviour in that behalf? 

“ (6) Whether in regard to the said annuitants, all of whom survived 
the testator, if the bequest of annuities to them or any of such bequests fail 
or lapse by reason of death, bad behaviour or otherwise, and whether in 
regard to the bequests of anuuities in ds. 5, 8, 11, 12 and 13, all of which 
have failed by reason of the annuitants having predeceased the testator, 
the plaintiff becomes entitled thereto under cl. 16 of the will, or whether 
such lapsed annuities fall into the residue ?” 

The 17th clause of the will, which dealt with the residue, was as 
follows :— 

“ 17. I give, devise and bequeath all the rest and residue of my estate 
whatsoever and wheresoever situate unto my said executrix upon trust to 
divide the same equally among all my sons upon their attaining twenty-one 
years of age, and in case I shall leave only one son, then upon trust as to the 
whole of the said residue for such son absolutely upon bis attaining twenty- 
one years. And in case I shall leave no sons or son, but shall leave a 
daughter or daughters, then upon trust as lo one equal half part of the said 
residue for such daughter or daughters (if more than on in equal shares) for 
their and her respective sole and separate use upon attaining twenty-one 
years, or marriage whichever may first hapnen. .And as to the other one 
equal half part of the said residue upon trust to pay the income thereof to 
my said wife Perozbai during her life and after her death upon trust as to 
the said lastnnentioned one equal half part of the sain residue to pay and 
make over the same to the persons hereinafter designated as my charitable 
trustees to be hold by them upon the charitable trusts hereinafter 
declared. And I declare that in case I shall die without leaving any 
issue, my said executrix shall stand possessed of the said residue of my 
estate upon trust to p^.y. transfer and makeover the same unto my mother 
Bai Motlibai, Sorabji Shapurji Bengali, of Bombay Parsi inhabitant, and 
Jehaoghir Oustadji, also of Bombay Parsi inhabitant, hereinafter called my 
charitable trustees. ’ And 1 declare that my said charitable trustees shall 
stand possessed of the said residue upon trust to invest the same upon any 
securities of, or guaranteed by, the Government of India and to apply 
the annual income arising from such investments in or towards the 
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eodowixient of such hospitals for the sick and io donations, grants 
and gilts to such dispeosaries, iuBrmaries, educational or charitable 
institutions situate in the Island of Bombay as in their own absolute 
discretion mv said charitable trustees may select, and also in relieving 
poor and [84] indigent Parsis in such manner and to such extent as 
nay said charitable trustees may think fit, and T declare that, in case 
the charitable trusts hereinbefore declared shall from any cause be void 
or incapable of taking effect then and in the event of my dying leaving 
a daughter or daughters I give and bequeath one-half of the said residue 
of my estate unto my said wife absolutely and in ca«e she shall have 
predeceased me then to the trustees for the time being of the Parsi 
Panchait, and in the event of ray dying witout leaving issue then I give 
and bequeath tlie whole of the said residue unto my said wife, Perozbai 
absoliitelv, and in case she sh'^ll predecease me then to the trustees for 
the time being of the Pavsi Panchait. 

As to this clause the plaintiff raised the following question in the 
plaint ; — 

“ What are the plaintiff's rights, if any, under cl. 17 of the said will 
in the event, (which has in fact happened), of the said Nusserwanji 
Jehangirji Wadia dying without issue? 

The plaint also stated that all the trustees of the charitable trusts 
appointed by Nusserwanji's will were dead, and prayed that, if necessary, 
new trustees should bo appointed and a scheme settled. 

Motlibai died on the 24th May, 1897, a few days after her son 
Nusserwanji. She left a will dated 1896, whereby she appointed both 
her sons 'Nusserwanji and the first defendant) her executors and gave 
the whole of her property to them in equal shares. 

The plaint prayed for a decision on the following points : — 

“ (1) Were the claims of the deceased Nusserwanji and his brother, 
the first defendant Navroji, to share in the estate of their father Manookji 
Navroji Wadia, who died in 1837, barred by limitation ? 

*■ (2) What estate did Motlibai and ber two sons respectively take 
under the will of Mollibai’s father, Jehangirji Nusserwanji Wadia ? 

“ (3) Were the annuities or monthly payments given by the will of 
Nusserwanji Jehangir Wadia to persons who were still living, dependant 
on their good bobaviour, and, if so, who was the judge of such behaviour, 
and in case of lap«o from death or bad behaviour, and also as to 
annuities given by the said will to persons who had predeceased the tes¬ 
tator Nusserwanji, did the plaintiff become entitled thereto under cl. 16, 
or did such payments fall into the residue ? 

“ (4) What are the plaintiff’s rights under cl. 17 of the will? 

“ (5) Whether new trustees of the charitable bequests should bo 
appointed and a scheme settled 

[85} “ (6) What interest did Nusserwanji take under the will of his 
mother Motlibai, and in case the bequest to him by the will had lapsed 
by reason of his dying before her, to whom did the lapsed share belong?” 

The plaint further prayed that the share, if any, of the deceased 
Nusserwanji in the estate of (a) his father Manookji Navroji Wadia. 
(d) his maternal grandfather Jehangirji, and (c) his mother Motlibai might 
be ascertained and handed over to the plaintiff as his executrix. 

The case was argued before Fulton, J., who gave the following 

judgment : — 

Fdlton, J.— In this suit tho Court has been asked to decide certain 
points as to the persons now entitled to the estate of Manookji Navroji 
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Wadia, and certain questions of construction which arise upon the wills 
of Jehangir Nusserwanji Wadia, Nusserwanji Jehangirji Wadia, and 
M^otlibai, respectively, deceased. 

The facts are not disputed. Jehaugir Nusserwanji Wadia was 
married to Manekbai. He made a will, dated 13tb April, 1840, and died 
in April, 1843, leaving one daughter, Motlibai. Motlibai was married to 
Manockji Navroji Wadia, who died intestate in 1837, leaving his widow 
Motlibai and two sons, Navroji and Nusserwanji. Motlibai took out 
letters of administration. Nusserwanji died on 5bh May, 1897, leaving a 
will, Motlibai died on 24th May. 1897, leaving a will. Navroji is still 
alive. Perozbai, the plaintiff, is the widow and executrix of Nusservanji. 
Mr. luverarity, on behalf of the first defendant, Navroji, pointed out that 
bis client was not interested in the points raised in paragraphs 4 and 5 
and in paragraphs (c) and id) of the prayer of the plaint, but had no 
objection to their being decided in this suit, provided all costs connected 
therewith were paid out of Nusserwaoji’s estate. 

The first question to be disposed of is in regard to the estate of 
Manockji, who died intestate in 1837, leaving a widow (Motlibai) and two 
sons (Nusservanji and Navroji). The facts as stated in the plaint are not 
disputed, and are as follows :—** The said Motlibai obtained letters of 
administration in the year 1838 to the estate of her said husband, and 
thereafter until her death in May, 1897, [863 solely possessed and enjoyed 
the said estate, although by law she was entitled only to a widow’s share 
thereof, the intestate’s two sons being entitled to the remainder.” On 
these facts I must hold that the right of the sons to recover the shares to 
which they were originally entitled has become barred under art. 123 of 
the Limitation Act, and their right to such shares is now extinguished 
under s. 28. The case might have been different if evidence had beeu given 
to show that Motlibai was holding with their consent and on their behalf, 
but the Advocate-General said he was not in a position to give such 
evidence. The case has, therefore, to be decided on the allegations in the 
plaint, and there being nothing to show that Motlibai held on her sons’ 
behalf, the rule of limitation must be applied. Manockji’s estate, therefore, 
became merged in Motlibai’s estate. 

I come next to Jehangirji's estate. The disputed clause in his will as 
officially translated is as follows :— 

** So long as my wife, Manekbai, enjoys her natural life, the aforesaid 
two persons” (i. e., she and Motlibai, daughter of the testator) “ are to 
agree together and to manage the affairs with unanimity, but after the 
death of my wife Manekbai, I do give the whole power over my estate 
and property and also over the payments and receipts to my daughter, 
Motlibaii and she is to manage all the affairs : and so long as Motlibai 
enjoys her natural life everything is to remain under her. After the death 
of Motlibai—Motlibai has two sons, namely Bhai Navroji and Bbai Nus- 
■serwanji—these two boys are the owners of whatever property and estate 
there may be belonging to mo. They are considered as my children. 
No one is to offer them any hindrance or impediment. I have presented 
all to my wife and my daughter, Motlibai.” 

On this somewhat obscure clause, Mr. Inverarity, on behalf of 
Navroji, has contended that Motlibai took an estate for l:fe, and that her 
two SODS took a joint estate vested in them on the death of the testator, 
while, on the other hand, the Advocate General, though not disputing that 
Motlibai's interest was a life-estate and that the interests of her sons 
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became vested in them on the death of the testator, has urged that they 
took as tenants-in-common and not as joint tenants. The difference in. 
the result is obvious. If these sons took a joint estate, the whole passed 
to Navroji on the death of Nusserwanji, whereas if they were tenants in 
common, Nusserwanji's share passed under his will. 

[87] The question is one of considerable difficulty. It seems to me 
that on the authorities cited by Mr. Inverarity it is clear that if the will, 
as translated, had been made in ^England, these sons would, in the absence 
of any words of severance, have taken joint estates. The tendency of 
modern decisions undoubtedly is to give effect to any words indicating an 
intention to create a tenancy in common rather than a joint tenancy, but 
still there must be words indicative of such intention, and with the case 
of Armstrong v. Armstjong (1) before me it might be difficult to hold that, 
if this will had been made in the English language, the Court could have 
construed it otherwise than as creating a joint tenancy. If this question 
had arisen in the English will of a native testator, various considerations 
would have applied, and it might have been necessary to refer to the 
remarks of Arnould. J., in Lakshmihai v. Ganpat (2). 

But I need not consider how the English will of a Pavsi made 
before the passing of the Indian Succession Act would have been construed, 
for the question now is, whether I ought to apply any particular rule 
of construction to a vernacular will made by a Parsi in Bombay in the 
year 1840. The leal question is, what was the intention of the testator? 
Now, since the decision in Naoroji v. Rogers (3), it cannot he disputed 
that until the legislation of 18G5“th0 law uniformly applied to Parsis 
and their property in the Island of Bombay by the Supreme Court, and, 
since it was closed, by the High Court at its Original Jurisdiction side 
has been, as correctly stated in the clear and able report of the Parsi Law 
Commission, the English law ” subject to certain specified exceptions. 
The Advocate General called attention to the decision in Mithibai v. 
Ijimji Cl), whore in dealing with the rule in Shelley's case and its effect 
on the disposition, hy Parsis, of immov'cablo property in the Mofussil, Sir 
C. Sargent said Even assuming English law to be the lex loci in the 
^lofussil. or that, at any rate, it must be applied in this Court in the 
absence of any lex loci, the English law so to be applied cannot include 
the rule in Shelley's case, whicii alihovigh said to bo a rule of law and 
not merely of construction, was at any rate a law of property or 
[fib] tenure based upon feudal considerations, and is quite unsuited to the 
circumstances ot this country.” But I am doubtful about the applicability 
of this remark to the case of a Parsi’s will made in Bombay not atTocting 
immoveable property in the Molussil ; and I feel the force of Mr. Justice 
Scott's dictum in Lakshmihai v. Ilirabai fo) that in the expounding of 
wills the Court should presume that the testator did not intend to depart 
from the general law beyond what he explicitly declares.” Consequently 
if it appeared that the rule (Williams on Real Property, p. 162) that if 
property be given simply to A and B without further words they will at 
once become joint tenants ” were, like the rule in Shelley's case as stated 
by Lord Herschell in the recent decision in Van Grutten v. Foxioell (6), 
a rule of law and not a more rule of construction designed to cany out 
the intentions of the testator, there would be a serious difficulty in doubting 


(U 11809) 7 Eq. 51S. (i) 4 B.H.C.R. O C.J. 150 (161). (3) 4 B.H.C. B. 1. 

(4) G B. 151 (103). (6) 11 13. C9 (76». (6) (1897) Ap. Ca. 662, 
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tbat the legal effect of this testator’s disposition was to create a joint 
tenancy. But any uncertainty as to the nature of the rule in question seems 
removed by the remarks of the Privy Council in Jogeswar v. Ram 
Ohand (1). in which their liordships speak of it ” as an extremely technical 
rule of Bnglisb conveyancing.” As such, its application to Hindu wills 
has been rejected both in the above case and previously in Hirabai v. 
Ijakshmihai (2), and although the reasoning on which its applicability 
to Hindu wills was denied may not be equally appropriate to Parsis, 
it is difficult to understand on what ground a rule of construction of 
^English words and phrases can be used for the interpretation of a will 
made in a different language and in a country where the people are not 
familiar with the Hnglish dcctrine on which it is based. It cannot be 
disputed tbat where technical words are used, their legal effect must be 
given to them, ” unless from subsequent inconsistent words it is very clear 
tbat the testator meant otherwise ” {Roddy v. Fitzgerald (3) per Lord 
Hedesdale), but it surely would be an undue extension of this rule to say 
that because in Hogland a particular meaning has been assigned to a parti¬ 
cular sequence of words, the same meaning must by analogy L893 be given 
to corresponding words in the Gujarati language used by a testator in 
Bombay. By themselves, apart from technical rules of construction, the 
words may indicate a desire to create a joint tenancy or a tenancy in 
common. It was in the power of the testator to do either. But as the 
form of his will and the language in which ib was written leaves no doubt 
tbat the phraseology which he adopted bad no reference to Bnglish rules 
of construction it seems to me that it would be unreasonable to apply 
them in trying to determine his wishes. I think, then, that the only 
canon of construction to be followed in this case is tbat laid down by the 
Privy Council in Soorjeeinoney Dossee v. Denobmidoo Mullick (4) : 
‘ Primarily the words of the will are to be considered. They convey the 
expression of the testator’s wishes ; but the meaning to be attached to them 
may be affected by surrounding circumstances, and where this is the case 
those circumstances no doubt must be regarded.” Well in this case it was, 
as above pointed out, in the power of the testator either to leave his estate 
to his grandsons in joint tenancy with survivorship between them, or it 
was in bis power to leave it to them in equal shares, so that their interests 
should pass after their deaths in the ordinary course to their respective 
widows aud children. The words which bo used were of doubtful import, 
but apart from preconceived notions based on the construction of Bnglish 
wills about which he can have known nothing, I do not think they are 
more favourable to a joint tenancy than to a tenancy in common. 

The question, I think, must be looked ab from a layman’s point of 
view and we must try to put ourselves io the position of this grandfather, 
who probably knew nothing of law and, perhaps fortunately, if my view 
be correct, was not subject in bis use of the Gujarati language to any legal 
rules of construction. He was making a will in which it is evident be 
desired to place bis grandsons on strictly equal terms. In these circum- 
stanoes is it more probable that be wished them to be joint tenants, so 
tbat the one who happened to survive the other should get the whole 
to the exclusion of the widow and children, if any, of the deceased brother, 
or is it more likely that he wished them simply to share C90] his property 
equally, so that on the death of either the share of bhe one so dying 


(1) 23 I. A. 37 (44). (2) 11 B. 573. 

13) (lti67) 6 H. r,. O. 823 (978). (4> 6 M. L A. 526 (550). 
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should pass to those who naturally were nearest and dearest to him ? The 
answer to this question seems clear. As pointed out by Sir C. Sargent in 
Hirahai v. Lakshnubai (1), the testator must surely have contemplated 
the probability of his grandsons leaving families of their own behind them. 
He cannot have intended that these families should be left unprovided 
for. or be dependent on the chance of a severance of interest having been 
elTected by bis grandsons during their lives. The same feelings must, in 
all probability, have actuated him as actuate fathers and grandfathers all 
the world over, who in providing for their sons and grandsons rarely, if 
ever, make them joint tenants. They naturally prefer a form of tenancy, 
which, as pointed out in Jarman on Wills in the passage quoted by 
Mr. Justice Scott in Lakshinihai v. Hirahai (2), “ is better adapted to 
answer the exigencies of families than joint tenancies. ” The same 
anxiety to provide for the families of deceased sons will be found in s. 5 
of Act XXI of 1865 (The Parsi Succession Act), which though passed 
long after the date of this will shows the tendency naturally pre¬ 
valent amongst Parsis. Attention was called to s. 93 of the Indian Suc¬ 
cession Act, but whatever eCTocb this may have on the interpretation of 
wills made after it became law, it cannot be used as a guide in construing 
one mado in 1840. In these circumstances I must hold that Navroji and 
Nusservvanji took vested interests as tenants in common, and that on 
Nusserwanji’s death his interests passed under this will. 

I novv turn to Nusserwanji Jehangirii’s will. As the legatees and 
annuitants are not parties to this suit I cannot give binding decisions 
between them and the executrix. The wording of the will, however, 
seems perfectly clear. Tiie executrix is made sole judge of misbeha'snour 
in the case of the legacies or annuities which are made to depend on 
behaviour, and if any of these legatees or annuitants referred to in 
paragraph (c) of the prayer of the plaint died during the life-time of 
Nusserwanii the legacies lapsed and fell under the provisioos of cl. L6. 
As to the plainbifl’s duties under the 17th clause—Nusserwan)! having 
left no issue—they are that she should make over the residue to the L9iJ 
trustees who will now be appointed for the charitable purposes mentioned 
in the will. It has not beon suggested that any of the trusts are void or 
incapable of taking otTecb. In the events which have happened, plainbifl 
takes no boneficial interest at present in the residue of the estate of 
Nusserwanji. By consent of all parties. Perozbai, Navroji Manookji 
Wadia Dr Tomiilji Bhicaji Nariman, Gowasji Cursetji, Jamsetji and 
Dinshaw Sorabji Mody are, if they accept the trust, appointed trustees 
under the 17th clause of Nusserwanji’s will in place of the deceased trustees. 


In rocard to Motlibai’s will, it appears that as Nusserwanji predecea¬ 
sed his mother, the legacy to him lapsed, and as the will made no provision 
for a residuary legatee, his share passes as intestate property and goes in 
equal moieties bo hiswidovv Perozbai and to his brother Navroji. Porozbai 
as executrix of Nusserwanji takes no inberosb in Moblibai’s estate. 

By consent of Mr. Invorarity and ^Ir. Vicaji it is ordered that the 
costs of all parties (excepting the Advocate General) bo paid out 
Motlibai’s estate—those of Motlibai's executors as between attornoy and 
client—bub the costs of the conacruction occasioned by the inclusion of 
questions arising under Nueserwanji’a will of all parties including the 
Advocate General will be paid out of Nussorwanji's estate ; those of 


(2) 11 B. 69 (77). 


(1) 11 B. 573 (D76). 
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Nusserwanji’s executrix and of the Advocate General as between attorney 
and client. 


1898 

JULY 16. 


Originai# 

Civil. 

Naoroji (defendant No. 1) appealed and contended (1; that under the - 

will of Jebangirji Nusserwanji Wadia, tiie two sons of Motlibai himself 23 B. 80. 

and tbe deceased Nusserwanji) took as joint tenants subject to the life- 
estate of Motlibai, and that, therefore, (Nusserwanji having died) ho 
(defendant No. 1) was now entitled to the whole of the estate of Jebangirji 
Nusserwanji Wadia. 

(2) In the alternative ha contended that Motlibai took an absolute 
interest in the estate of Jebangirji. 

The appeal was heard before Farran, C. J., and Strachey, J. 

Macphersoii and Stra7ig7)ian, for appellant. 

Lang (Advocate General) and Loivndcs^ for respondent No. 1. 

Scott and Vicaji^ for respondent No. 2. 

C92] The following cases were cited.:— Naoroji v. Rogers (1): Man- 
charsha v. Kamrunisa (2>; Soorjeemoney v. Denohundoo (31; Miththai v. 

Limji N. Sarkies v. Prosori07noi/ec{5'f', Jarman on Wills (7th Ed.), 

pp. 1115, 1121, 1123; Ar77ifitro7ig V. Ar77iscro7ig (6); Morgan v. Brittan il) ; 

Surtees v. Surtees (8) ; Lalit Mohun v. Chakkun Lai (9) ; Jogestvar v. 

Ram Chand (10); Succession Act (X of 1865), s. 93 ; Theobald on Wills 
(Ed. 1895). D. 328. 

JUDGMENT. 


Farran. C. J. —Two questions only have been argued before us upon 
this anpeal. They arise upon the construction of tbe will of Jehangirji 
Nusserwanji Wadia. 

The testator died so far back as 1843. The will is dated the 13tLi 
April, 1840. It was after his death proved in tbe late Supreme Court by 
his widow Manekbai and bis daughter Motlibai. Motlibai was then 
married and has two sons, Nusserwanji (who has lately died leaving his 
widow, Perozbai, the plaintiff) and Navroji tbe appellant, who was the 
principal defendant in the Court below. The testator left no other issue. 

The first question is as to the interest taken by Manekbai and Mot- 
libai, under the will, whether they took an absolute or a life interest only 

in the residuary estate of tbe testator. 

Upon this question I agree with the Division Court that Manekbai 
and Motlibai took only a life interest in such estate. This seems to have 
been assumed in the Court of first instance, and no argument to the 
contrary would appear to have been addressed to the learned Judge in 
that Court. It has, however, been contended before us by counsel on 
behalf of the executor of Motlibai, that the estate given to bor and 
Manekbai was an absolute estate. I set out the passages in the will upon 
which this contention is rested. They appear to me to have also an 
important bearing upon the second and more difficult question with which 
we have to deal. The amended translation of the introductory paragraph 
of the will runs thus :— 

[93] “I of my own free will and pleasure have made these two per¬ 
sons my heirs and vakils. The particulars thereof are as foll ows:—I have 

(1) 4 B. H. C. R. 1 {il). <2) 6 B.H.G.R. (A.G.J.) 109. (3) 6 M. I. A. 520. 

(4) 5 B. 506 = 6 B. 161. (5) 6 G. 794. (6) <1869> 7 Eq. 518. 

(7) (1871> 13 Eq. 38. (8) (1871) 12 Eq. 400. (9) 24 I. A. 76 (86). 

(10) 23 I.A. 37. 
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given in writing to my wife. Manekbai, and my daughter, Motlibai, these 
two persons, the entire (i.e.,) the whole of the authority belonging to me. 
The above two persons, (i.e., my) heirs and vakils, these two persons 
(exercising) that whole (authority) shall duly carry on all the business 
and affairs agreeably to what I have written (herein), and should these 
persons have to make inquiries or consult about the said business and 
affairs, then, having consulted my sister’s son, Wadia Dosabhai Kharsedji 
they are duly to do the same.” 

Although the expression “heirs ” occurs in this passage, I am incli¬ 
ned to think that the testator did not intend thereby to give bis wife and 
daughter any beneficial interest. Having regard to the subsequent context 
and provisions of the whole will, I think that by the expression heirs” 
the testator meant “legal representatives.” The introductory paragraph, 
if I am correct in that view, appoints hlanekbai and Iffotlibai the testator s 
ioint managers and executrices. If, however, it confers a beneficial interest 
upon them, that fact would not affect my conclusion. The paragraph also 
shows the testator’s mode of conferring a joint estate ; for it cannot, I think. 


bo contended that the interest which these ladies took under it was not a 
joint interest. 

The testator then proceeds in seven clauses to provide for the bene¬ 
ficial enjoyment of his estate and for legacies, though the fourth clause 
again reverts to a question of management. The first clause I need nob 
read extenso. It provides for two contingencies, neither of which 
occurred, viz., for the testator having a son, and for his having a second 
daughter. Tlie clause is useful as showing that when the testator desired 
to give an estate in common as distinguished from a joint estate, he could 
exnress his moaning in apt and appropriate language. 

Ti)e second clause is the important one. It runs in the amended 

translation thus :— , , 

“ As long as my wife. Manekbai is alive, the persons mentioned 

anovo siiall transact business and affairs peaceably and unanimously. On 
the decease of mv wife, Manekbai, taking place, I have given the sai 
entire (i. e.) the whole authority in respect of my wealth and estate, and 
cl-iiins and debts, to my daughter, Motlibai. sbe shall duly carry on the 
business and aihiirs. And as long as Motlibai may bo alive, everything 
shall remain under Motlibai’s authority. And on the death of Motlibai 
there are MoM.bai’s two sons. [94] Bbai Navroji and Bhai Nusserwanp. 
As to tlioiu, whatever wealth and estate an<i whatever (other) things 
there mav ho belonging tome, the owners of all those are (these) sons, two 
persons. Thov are inv sons. No one shall cause any obstruction or impedi¬ 
ment to thorn. 1 have given the whole as a gift to my wife and my 

It appsars to mo that whatever may be the interest which is given to 
Manekbai an.l Motlibai by that clause, and whatever extensive powers may 
ho conferred on them by it. all that remains on Motlibai s death of the 
testator’s estate is expressly given to llie two sons o. Motlibai, or, in other 
words, that the ladies are given the most ample Powers of management 
and it may ho of disposition, but only for life. On the death of Motlibai all 
passes to her sons. At first sight it might appear that the ladies by 
tho oponing words of the clause are given only powers of management 
This ovidontlv was nob intended. If it was, there would be no beneficial 
disposition during the lifo-timo of the ladies. To prevent this interpre¬ 
tation being placed upon his language the testator added the final sonbenoa 
have eivon ifc, not for management onlyi but as a giit to my wife and 
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•daughter.** Tho whole clause thus reads consistently, and eflfeot is given to 
•each of its provisions. Mr. Vioaji contends that the final gift overrides 
all the earlier provisions of the clause. It comes last, ho says, and effect 
must be given to it alone. This is the last can on of construction to 
which recourse should be had. If it is reasonably possible to give effect to 
all provisions of tho clause, that course should, I think, be followed in 
preference to eliminating all the provisions except the last. 

I am, therefore, of opinion that Motlibai had an interest for life only 
in the testator’s residuary estate (as had also Manekbai jointly with her) 
and that tho sons of Motlibai had during her life-time a vested interest in 
the residuary estate to come into possession on her death. Motlibai 
survived Manekbai for very many years, and has only recently died. Her 
death took place on the 24th May, 1897. Nusserwanji predeceased her 
by a few days, having died on the 6th May, 1897. 

The second question is, whether Nusserwanji and Navroji took a joint 
interest under the will or an interest in common—whether they were joint 
owners or tenants in common of the residue. C9S] subject to the life- 
interests of Manekbai and Motlibai. Tho Hoglish law upon this subject 
is summed up in Jarman on Wills in the following passages : “ A devise to 
two or more persons simply, it has long been settled, makes the devisees 
joint tenants.” * * * “A bequest of chattels, whether real or per¬ 

sonal, to a plurality of persons, unaccompanied by any explanatory words, 
confers a joint, not a several interest, and that whether the gift be by way 
of trust or not ; and, notwithstanding the disposition of the Courts of late 
years to favour tenancies in common, the same rule is now established as 
to money legacies and residuary bequests in opposition to some early 
authorities and the doubts thrown out by Lord Tburlow in Perkins 
V. Baynton (1).” The passages are quoted from chap. XXXII, s. I, 
of Mr. Jarman’s work. In Crooke v. De Vandes(2) Lord Eldeu says 
that a simple bequest of a legacy or a residue of personal property to A 
and B without more is a joint tenancy.” The same rule of construction 
is recognised by the Indian Legislature in s. 93 of the Succession Act 
(X of 1865). 

The question which we have to determine is whether it is applicable 
here. The will provides that upon the death of Motlibai, the owners of 
all these (the residue) are the sons, two persons. It is not denied that 
these words involve a bequest to the two sons. That is common ground. 
Mr. Advocate General contends that it has not been decided that a bequest 
to two persons in this exact language makes them joint tenants and that the 
Court is at liberty to treat these words as conferring a tenancy in common 
upon the sons. The words, however, imply a gift to the persons indi¬ 
cated, and in such a case the inquiry has always been “ are there 
explanatory words which indicate that the testator intended a separate 
and not a joint gift.” I can myself see no difference between a direct 
bequest to A and B and an implied bequest to the same persons arising 
from the use of such an elliptical phrase as the testator has employed, lb 
^ould be splitting hairs to rule that a different legal result follows from the 
testator writing “after the death of M. I 'leave,' bequeath’ or ‘give’ my bouse 
or the residue of my estate to N and N,” bo that which 096] follows from 
fils writing ‘ after the death of M the owners of my house or of the residue 
Of my estate are N and N.” In each case there is a bequest to N and N, 


(1) (1781) 1 Bro. O, 0. 118. (2) (1803) 9 Ves. 197, (204). 

63 


1898 

JUIiV 16. 
ORIGINAIi 

Civil 

23 B. 60. 



1898 

JULT 15. 

Original 

Civil. 

23 B. 80. 


23 Bom. 97 


INDIAN DECISIONS, NEW SERIES 


CYol. 


without tho use of words of severance. Mr. Advocate General also 
contends that words of severance do occur in the case of this bequest, 
“They are my children" are tho words of severance relied upon. They 
are to take, it is argued, as children would take, or as in the first clause it 
is directed that his children shall take- I think that it is quite impossi¬ 
ble to adopt this view. "They are my children"—" they are to me as 
children" is the reason assigned by the testator for making such a bequest 
in their favour and is not intended to indicate the nature of the interest 
which they are to talce. The learned Judge in the Division Court appears 
to concede that, if this had been a will written in Dnglish, the usual rule 
would apply, and that tho sons of Motlibai would in that case have taken 
as joint tenants, but that as the testator has used the Gujarati language, 
difierent considerations apnly. It is not, however, suggested that 
idiomatically there is any peculiarity in the Gujarati language in this 
respect. I have already pointed out that when dealing wi^-h the 
management of tho estate which is conferred upon Manekbai and Motlibai, 
the direction of the testator is couched in somewhat similar phraseology 
(" those two persons are my heirs and vakils") to that used to confer a 
beneticial interest upon the grandsons, and that such phraseology cannot 
there import a division of interest. ^Vo have, therefore, only the simple 
fact to deal with, that the testator hos. to express his meaning, used the 
Gujarati and nob tho English language. Does this really affect the 
question ? 1 cannot think that it does. A bequest bo A and B has, in my 

opinion, tho same meaning and the same legal effect, whether it is ex¬ 
pressed in English or in one of the vernacular languages of this Presidency. 
The construction cannot vary according to the particular language used 
hy tho testator. I know of no authority to support tho view of the 
Division Court in this respect. I entirely assent to the proposition 
that the Court has to ascertain the intention of the testator, but this 
expression is sometimes apt to mislead. " The use of the expression that 
the intention of the testator is to he tho guide, unaccompanied with the 
constant explanation that [97] it is to be sought in his words, and a rigorous 
attention bo them, is apt to lead tho mind insensibly to speculate upon what 
the testator may be supposed to have intended to do, instead of strictly 
attending bo the true question, v^hioh is, what that which ho has written 
means. Tho will must be expressed in writing and tha,b writing only Jf 
bo considered"—per Ijord Wonsleydale in Abbott v. Middleton 
rule does nob preclude the surrounding circumstances, such as the state of 
the testator’s family and the law under which he lived, being callecl in aid 
to exi)lain ambiguous language. " Primarily tho words of the wi aie o 
be considered. Thov convov the expression of tho testators wishes, but the 
moaning to be attached to them may be affected by the surrounding 
circumstances, and whore this is the case, there circumstances no doubt 
must bo regarded " — *Soorye^?moMC^/ v. (2). The ludgment in 

Gurusnmi v. Stvnkami (3) affords a useful guide upon the same subject. 

Hero however, there is nothing in the surrounding ciicumstances 
which can. in my opinion, afford a guide to the interpretation of the 
lan^ua^’e of tho testator. He was a rich Parsi and had a wife, daughter 
and^two grandsons There is nothing in these circumstances to show 
that in making a bequest in favour of the latter, ho intended it tc be a 

bequest in common and not a joint bequest. There is this bo be said in 


(1) (1859) 7 H. L. Ca. G8, (114). 
(3) 22 I.A. 119 (127). 


(2) 6 M. I. A. 526 (551) 
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lavoar of the opposite view. The grandsons were infants. The testator 
dwells upon that oiroumstanoe in ol. 4 of the will. If it were allowable 
to oonjeoture wbat his wishes io that case would have been if one of the 
infants had died a child, one might naturally suppose that he would 
have wished the whole estate to pass to the survivor. For my part I 
think that it is probable that he would have done. Then there is to 
be considered the impossibility of one of the boys dying in the lifetime of 
the testator and the different result flowing in that case from a tenancy- 
in-oommon and a joint tenancy. Section 93 of the Succession Aot 
(X of 1865) does not introduce a new rule—Williams on Executors 
(Ed. 1893), p. 1080. The remarks of Lord Hobhouae in Gurusami 
V, Sivakami (1) are appropriate here. What the testator may L98J 
have wished in one state of circumstances, might be quite different 
from what he would have wished in another contingency. The conjecture 
fails. We must return to the language of the will and ascertain what it 

Speaking as a grammarian I apprehend that a simple gift to A and B 
is a joint gift,—that is to say, for the purpose of the gift the two are treated 
as one persona. The idea is made more clear when a gift to a class as, for 
example, to the inhabitants of a parish—is assumed. If a gift is made in that 
form no one would, I imagine, suggest that it was a gift to each df the 
inhabitants of a proportionate share in the bequest. They are all consi¬ 
dered as a unit for the purpose of accepting the gift. The Roman Jurists 
adopted the same view. ''Conjunctinoautem legatur, veluti si quis dicat, 
Titio et Seio homtnem Stickum do lego ; disjunctim ita. TUio horninem, 
Stichum do lego, Seio Stichum do lego.'’ (Institutes of Justinian, Lib. II, 
Tit. XX. para. 8) (2). 

The technicalitv in this matter, if technicality there is, consists, 1 
think, not in construing a gift to A and B as a joint gift, for it cannot. I 
think, bo construed otherwise, but in the rule that the heirs of a joint 
tenant do not inherit his interest in the subject of the joint tenancy, and 
that he cannot deal with such interest by will, his interest upon his death 
passing to his co-tenant. That, however, is a rule of law and not a canon 


1898 

JUPY 16. 
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of construction. , . - , j « 

It has not been contended before us that Parsis in the island of 

Bombay are not subject to English law generally. There are certain 
legislative and other well-defined exceptions to the rule, but such excep¬ 
tions do not include the law relating to wills, nor, so far as I am aware, 
the ordinary rules for their construction. The judgment in Naoron v. 
Hogers (3) has set at rest any doubts which ever existed as to the law by 
which tha Parsis are governed. I have, therefore, considered the question 
before us in the light of the English law being applicable to it. That law 
is now embodied in the Succession Act, but is virtually left unaltered by 


its codification. 

The remarks of the Privy Council in the case of Jogeswar v. liam 
Chand (4) do not appear to me to affect the question before L99J us. In 
that case the High Court of Calcutta held that the clause of the will they 
had to construe—which was in these words ; *’ The remaining four anoas^ 
share I give to you Srimati Rani Donger Kumari and the son born or 
your womb Jogeshwar Narain Leo for your maintenance. Upon 
death you and your sons and grandsons in due order of succession shall 


U) 92 I. A. 119 (128), 
(3) 4 B.H.C.R, 1. 


(9) See Bandar's Jnstinian (4th p. 312. 

(4) 23 I. A. 37. 
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held po 8 S 0 ?: 8 ion of the zemiDdari, &c. » * j give you the power 

of making alienations, sales or gifts ”—created a joint tenancy in favour 
of the mother and son, and that each of them could at pleasure dispose of 
his or her interest. Their Lordships did not dissent from that view. What 
in my opinion they held in addition to construing the will before thenx 
was (1) that the rule of English law (which their Lordships term an 
extremely technical rule of Ei>glish conveyancing), that a joint tenant'^ 
interest does not descend upon his heirs, is not properly applied to a 
bequest in joint tenancy under a Hindu will, and (2) that even under 
English law a conveyance or an agreement to convey his or her personal 
interest by one of the joint tenants operates as a severance. The case 
itself rather supports the view that in a will written in an Indian verna-^ 
cular language, a bequest to a mother and son simpliciter is a joint bequest. 
If in a Parsi will written in Gujarati the words used are such as to create 
a joint interest, it appears to me that it is impossible to escape the- 
conspquence that the beneficiaries take as joint tenants with the benefit 
of survivorship. 

For these reasons I would vary the decree of Fulton. J.. by declaring 
that Nasperwanji Jehangir Wadia and the defendant Navroji Manockji 
^Vndia took a vested interest as joint tenants under the will of the said 
Jehnngirji Nusserwanji Wadia in his estate, subject to the life-estate of the' 
said Motiibai therein. 

Costs of all parties out of the estate of the testator. 

STRaCHiiY, J.— I agree with the judgment of rhe Chief Justice. 

Attorneys for the plaintitl:—Messrs. Nanit and Bormasji. 

Attorneys for the defendants —Messrs. Nanu. and Bormasji and 
Little it Co. 
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Before Sir C. Farran. Kt., Chief Justice and Mr. Justice Strachey. 


Bai PoREBAI {riainti^) V. Devji MegHJI ^Defendant').* 

f25th August, 1898.j 


Praclice-Secuiitv for cosU^lnf.int female vlainiiff—Civii Procedure Code {Act XIV 

of 1 & 82 J, a. 380. 

Unlo'8 in cxo»*ptional ca«es, oeitbor an infant female plaintiff nor hor next 
friiMid ought to bo required to give security for costs. 



18M.L.J. 155(151.) ; Appl. 
<b05i = l0 tJom.L.R. 337; 


.S5 B. 339= 13 Bom.L B. 460 (451) ; R., 32 B- G02 
D., 27 B. 100 (103).3 


Summons adjourned into Court for argument. The plaintiff was a 
minor and she sued by her next friend. Passu Devraj. to recover certain 
ornaments and clothes of the value of Rs. 8,775, which she alleged had 
been presented to hor at the time of hor marriage. Her husband died on 

tho 2:5r.l May, 1897. This suit was filed in Auril, 1898. 

O I the 25i;lvJuly, 1893, tho defondaot took out a summons under 
s 380 of tho Civil Procedure Code (Act XIV of 1882), calling upon the 
plaintiff to show cause why she or her next friend should not give security 
for the defendants' costs of this suit. 


Suit 138 of 1698. 
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The sdcntziODs oaixia on before Sbraohey, J., in chatnbers, and ho 
adjourned 16 into Court under Rule 22 of the High Court Rules, to be heard 
before two Ju Iges. It now catne on for hearing before Farran, O. J. 
and Strauhey. J. 

Macpherson, for plaintiff, showed cause. 

Zjcluq (Advooate'General), for defendant, contra. 

JUDGMENT. 
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Farran, C. j. —The summons in this matter has been referred to 
this Bench under rule 22 of the rules and orders of the niah Court. 

The question for consideration is whether a minor female plaintiff 
suing by her next friend can, and ought to he ordered to give security for 
costs before being allowed to proceed with the suit. It is not denied that 
the suit is, in substance, a suit for money. The ruling upon this point 
in Deoumhnri v. Avshootosh (1) has usually been followed in this Court. 

C^OlJ The Civil Froce ^uro Code (Act XIV of 18^2) was amended by 
1888. Section 245-A, by that Act added to the Code, en^tcts 
that the Court shall not order the arrest or imurisonment of a woman 
in execution of a decree for money.” It has always been a principle of 
the law relating to secarity for costs that persons privileged from legal 
process can be called uoon to give such security— Aldborough v. Burton(^) ; 
Goodwin V. Archer \ Morgan and Wurtzburg on Costs (2od Ei.), 
p. 10. In accordance with that principle, when legislation exempted 
women from arrest and imprisonment in execution of money decrees, it 
provided by s. 5 of the same Act that “ on the application of any 
defendant in a suit for money, in which the plaintiff is a woman, the 
Court mav at any stage of the suit make a like order” {i.e., an order for 
seouribv for costs) “ if it is satisfied that such plaintiff does not possess 
any sufficient immoveable prooerty within British India independent of 
the property in suit.” This provision is now added to s. 380 of the Civil 
Procedure Code (Act XIV of 1882). 

Now, in terms, no exception is made, in that section, of the case of 
a woman who is a minor, suiog by her next friend, and we cannot, we 
think, introduce such an exception into the section. The Oo'ie is applic¬ 
able g nerally to all descriptions of parties, whether plaintiff or defendant, 
and its provisions apoly as well to minors as to others. Thus a minor 
can be dir c'ed to file a written statement under s. 112 and his 
suit is liable to be dismissed under s. 113 if he fails to do so ; and an 
affidavit of ciiments may be required of a minor defendant— NathmuU 
V. Malharrno 4). Doubtless it is nob intended that an infant party to 
a suit shoul I personally obey such orders. It is evident from the 
provisions of Chap. XXXI of the C'>de that it is intended that his 
^xt friend or guardian should obey the orders of the Court on his behalf. 
Hence in construing the Code we cannot read an exception as to infants 
into its provisions generally, but rather a proviso that orders given to an 
infant may be obeved for such infant by his next friend or guardian, nor 
do we think Gl92] that we can do so when construing s.380 either as 
originally framed or in its amended form. 

The order as to giving security for costs is, however, a discretionary 
on^ and the question still remains whether such an order ought to be 
naade in the case of a female infant suing by her next friend. The practice 


111 17 O. 610. 
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1898 has always, so far as we are aware, been not; to demand security for costs 
Aug. 25. either from an infant directly or from his or her next friend— Bellows v. 

- Barret (l) ; Hind v. Whitmore (2) ; Pennington v. Alvin (3), and no order 

Original ^s to costs is made against an infant plaintifif—Simpson on Infants 
OlVIIi. (2nd Ed.), p. 468. The next friend of an infant is liable for the costs of the 

- suit if unsuccessful— Prank v. Afainwaring (4) ; Morgan and Wurtzburg, 

S3 B. 100. p. 352, s. VII ; Simpson on Infants, p. 482 ; Civil Procedure Code (Act 

XIV of 1882), s. 440. How complete this liability is, and how far it 
extends, is shown by s. 447 of the Code, which provides that a next^ friend 
cannot, ipso molu, retire from his position without giving security for 
the costs already incuri'ed, unless the Cou»:6 relieves him from that obliga- 

tion. • f *. 

If. then, the next friend of an infant plaintiff and not the infant 

plaintiff himself or herself is and has always been liable for the costs of 
the suit, a provision that a woman shall not be imprisoned for debt gives 
rise to no inference that the Legislature intended in any way to change 
the practice as to a female infant plaintiff giving security for costs. We 
think, therefore, that, except in exceptional cases, the old practice ought 

still to be observed. ... 

The Advocate-General urges that this ruling will permit of improper 
suits being tiled by indigent parsons as next friends^ of female infant 
plaintiti's. The same argument, if of weight, applies with equal cogency 
to the next friends of male infant plaintiffs. The answer to this appears 
to us to bo that the Courts can be moved to stay a suit improperly 
brought on behalf of an infant and to remove an improper noxWriend 
of an infant and to substitute a proper person in his place. This is 
pointed out [1033 in Ilmd v. Whitynorc UnpraY All the ^^s upon 
the subject are cited in Seton on Decrees, Part III, Chap. XXI, 8. 1. 
The Court can thus prevent the law from being put lu motion by the 
next friend of an infant from malicious or improper motives. The 
summons will bo disposed of by the Judge in chambers having regard to 

this judgment. ^ „ ■, t-,- i. 

Attorneys for the plaintiff-.— Messrs. Ardcsir, Hormasjt and Dtnsha. 

Attorneys for the defendant t—Messrs. Little c£' Co. 
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Before Sir C. Farran, Kt., Chief Justice, and Mr. Jtistice Gayidy. 

CuAiibESWORTii ^Origirial Plaintiff). Appellant v. MacDonald 
{Original Defendant), RespondentJ (I2tb January, 1898.J 

Jniun':lion,—'Contract tu Zanzibar—Contract lor per social service—Ccnitract not to practise 
rts p/ii/.siciaji. —CoMsfruciioa—iJcsOfiiaf of trade—‘Contract Act (/-v of s- Ai. 

A acroed on cortaiu terras to become assistant for throe years to 
physician and surgeon practising at Zanzibar. The letter (Ex. B), which 
stated the terms which B ofTored and whioh (as the Court found) aocop e , 
contained the words “ the ordinary clause against practising must bo d^wo up. 
At tbo end of a vear a disagreement took place and A ceased to act ae B s assist¬ 
ant and began to praotiso in Zanzibar on hie own account, B sued for an injuno- 
tion to restrain him. __ 

• Appeal No. 77 of 1897. 

<2) (1856) 2 Kay and J. 468. 

(4) (1839) 4 Beav. 37. 


(1) (»83G) 1 Keen 119. 
(3) (1823) S. &. S. 264. 
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Held^ that B was entitled to an injunotion restraining A from praotieing in 
Zanzibar on bis own aooount during the period of three years. 

TApp., 36 O. 354 (365)=9 O.Ij.J. 190 = 13 O.W.N. 255 = 1 Ind. Oaa. 829 ; R., 6 Bom. L. 
R. 878 (881); D.. 26 M. 168 (172>.3 

AppEAIj from the decision of H. W. DeSausmarez, Acting Judge of 
the Consular Court at Zanzibar. 

Suit for injunotion restrc.ining the defendant from practising as a 
physician and surgeon in Zanzibar. 

The plaintiff was* a physician and surgeon practising in Zanzibar. 
Being desirous of engaging an assistant, he wrote in October. 1895, to his 
brother, J. B. Oharlesworth, in Lioodon to look for a suitable man, and 
subsequently to Dr. Scott to assist J. B. Charlesworth in doing so. Ho 
embodied in a document [104] (Ex. B), which was not signea, the 
nature of the services which he required and the terms which he was 
prepared to offer. This document (Ex. B) stated the qualification which 
he would require in his assistant and certain terms with regard to board 
and lodging. It also contained the following terms 

“I am prepared to offer (1) a three-years’ agreement; (2) first class 
passage out and home; (3) £ 200 a year pay in addition to board and 
lodging. Half pay during travelling. 

“ In the event of my going away on long leave, i e.y for more than a 
month or so, and my assistant being in charge, I propose to pay him 
additional during my absence as follows:— 

‘1. In the event of his living in my house, being required to furnish 
his own bo>ird he would receive allowance at the rat© of £ 300 a year 
for that; putting him. of course, by that means into the position ho would 
be in if resident outside my bouse, and the £ 300 a year would be for the 
same purposes, namely, domestic servants, food, &c., Ac. 

“ In addition he would receive for acting 5 per cent, of the nett 
income during the time of acting Nott income means after the expanses 
of the practice, including his own pay and board, had been deducted. 
This would be at the rate of at least £ 75 a year and woula be guaranteed 
not less than £ 50 per annum. The duties as assistant are all the 
ordinary duties of an assistant—keeping of the books of general and of 
special sorts ; and any assistance required in scientific work. Tbe ordinary 
clause against practi!=‘iug must be drawn up.” 

Oq r ceiving this communication from the plaintiff, his brother (J. B. 
Charlesworth) and Dr. Scott resolved to ask Dr. Stockman, of Edinburgh, 
to find a man suitable for the post. Accordingly on tbe 13th November. 
1895. J. B. Charlesworth wrote a letter to Dr. Stockman (Ex. A), of which 
the following are tbe material portions : — 

“ On the other side I state the probable terms to be offered and you 
will notice that provision is made in the event of Frank selling his practice. 
I Tbe practice is now worth £ 2,500 per annum ; and he has made it^ equal 
to that by bis own exertions. If I may offer unprofessional suggestions, I 
would say the candidate should be about 30 to 33, of good experience. Ac. 
. . . . Terms Scott has confirmed are :— 

“ (1) As assistant, £ 200 per annuna, dear in Zanzibar, hut noallow- 
anco for liquors or laundry. Passage money out and homo. (2) As locum 
tonens £ 400 ditto. (3) To purchase practice worth £ 2,500 per annum. 
Terms to be arranged.” 

[1053 A copy of the terms as given above (Ex. B) was also sent to 
Dr. Stockman. 
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The defendant hearing of the offered aopoiotment bad an interview 
in pjdioburgh with Dr. Stockman, who showed him the two documents, 
Dss. A and H. The defendant subsequently went to London and saw 
J. D. Charleswortb on the subject and at tbebnal interview the latter 
asked him to write to the plaintiff. The defendant accordingly on the 10th 
December, 1895, wrote the following letter to the plaintiff (Ex. O) :— 

I am sending a line or two to let you know that I have to-day 
accepted the post of assistant to your practice in 2i)nzibar. I have seen 
your father and brothers as also Dr. Scott, and they have all been good 
enough to say that thev think I will suit your requirements. As regards 
the bacteriological work. I may mention that I am accepting your offer 
with reference to taking out a class on the subject in Edinburgh so as to 
be able to help you in that work later on as occasion occurs. At the same 
time I shall pay a little attention to work—genacological work and 
veneeal diseases—as I fancy this would be of much need in Zanzibar. 
Having lived for the last eighc years in E linburgh, and having held hospital 
appointments there, I have otsy access to any work, &c., there, and could 
do more study there than in Loudon, knowing more of the men here. 
You may expect me by the mail leaving hero on the 10th February, I 
could hardly be ready before, having onlv a few davs ago had the offer of 
your assistancy. I may mention that my present intention is to arrange 
with you later on about purchasing your practice (as I believe that is your 
wish), should of course this be suitable to us both when the time comes. 

Believe me, tkc., &c, 
(Signed) G. A. MacDonalD." 

The defendant subsequently went to Zanzibar and took up tbe 
appointment. No formal agreement was drawn up between him and the 
plaintiff, but the terms of Ex. B and Ex. A were strictly observed. At 
the end of a year, however, a disagreement took place and the defendant 
gave up his connection with the plaintiff and began to practise on his own 
account at Zanzibar. 

The plaintiff then filed this suit for an injunction. Tho defendant 
pleaded that ho had never accepted the terms contained in Ex. B ; that that 
document contained terms which were raeroly part of a proposal which was 
modified by the letter (Ex. A) and in conversation with the plaintiff’s agent 
in England ; that finally it had been arranged that bo should go to 
Zanzibar [1063 without any agreement, but that one was to be drawn 
up aftf-r his arrival. 

Ho further pleaded that, if there had been any agreement made by him, 

it had been obtained by misrepresentation. 

Tho Judge of tho Consular Court at Zanzibar found that the Exs. B 
and O constituted an agreement which tbe defendant had broken, but 
ho refused an injunction for tbe reasons stated in his judgment, as 


follows : — 

" It is well, at tho outset, to lay down tho law by which this Court 
must bo gui.led in detorminiog this action, which is one purely for an 
injunct ion to prevent tho defendant from practising as ph> sioian and surgeon 
in Zanzibar. The contract between the parties, il there bo one, is of course 
governed by the Indian Contract Act, which contains no provisions as to 
orders for specific performance or injunctions. In India ‘ The Specific Relief 
Act ' supplies the machinery tor this, but that Act does not apply in 
Zanzibar, and we are thrown back on the provisions of the Order in Gounoil, 
1884, under which it has always been the practice of this Court to grant 
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iDjuDofcions in such oases as it tboughb just : in doing so ib has followed 
the praotioe of the Knglish Courts. This having been the practice of this 
Court heretofore. I shall follow it strictly now, though I cannot help feeling 
tha% in the rare oases io which speciho relief is sought, the Indian Speoiho 
Belief Act would be a boon. 

“ To come now to the facts of this case.’* (The Judge after a review 
of the evidence oontioued :—) ** I fiod that, in fact, the defendant came 
■out to Zanzibar to assist the olaintiS for three years on the terms as to 
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remuueration and payment of expenses which were offered to him ui tuo 
proposal Ex. B and accepted by him in his letter Ex. G and by his 
conduct throughout.I do not profess to have analyzed the evid¬ 

ence thoroughly, but I have tried to give the linos on which I have 
arrived at my conclusion, which is that the letters B and C constitute an 
agreement between the parties ; that the agreement still exists and that 

Mr. Mac Donald has broken it.” (With regard to the grant of an 

injunction the judgment continued:—) * Would the practice of the 

E iglish Courts allow this ? I th>uk not...Let us look at the a^re^monb. 

There is a senfeoce in the proposal which runs as follows ;— The ordinary 
clause of not practising mu-^t be drawn up.’ I will at once say that I do 
nob propose to interpert this clause; what it does is only to pledge the 
parties to come to reasonable terms about it, which has never been done ; 
and it seems that, if such a clause had bean drawn up, the contract would 
pTO tdnto have beeu void by the 27bh section of the Contract Act. Save, 
therefore, that this clause seems to show that the defendant was nob 
intended in all circumstances to be free bo practise, I bold it inoperative. 
But says the plaintitf: The Court is entitled to infer, from the positive 
undertaking in this contract and the evidence before it, a negative under¬ 
taking on the part of the defendant, viz., that he will nob practise in 
Zanzibar Cl07] during the time of his agreement. Eo urges that such an 
undertaking would be implied by the Indian Courts, and relies, to show 
this, on s. 67, illustration (D), of the Specific Relief Act. Now, were 
this the law here I should be inclined to agree with him. I think, bow- 
ver, that the English law is different. Certain Indian Acts, such as this 
and the Contract Act, are codifications of the law of England with certain 
differences, and it spoms to be the practice of the Indian Courts to look 
at the settled law of England to explain any doubtful passages inthose Acts. 
Now at the time of the passing of the Specific Relief Act, viz,, 1877, tho 
case of Montague v. Flockton stood uncontradieted, and it certainly 
implied a negative agreement where none was expressed. So far as I can 
ascertain, this case goes further than any other, and it seems to me to 
jusbifv the illustration in the Specific Relief Act; bub, in view of the case 
decided by the Court of Apoeal in 1891, The Whitwood Chermcal Company 
V. Hardman, Montague, v. Flockton is expressly disapproved, and the later 
case seems to be in direct contiicb with that illustration. The decisions 
in the Boglish oases point to a negative clause being essential to the right 
to claim an injunction, though Liudley, L.J.. says that the principle 
does nofc depeod upon whctbcr you bav© an actual nogative clausOi if 
<>an say that the parties were contracting in the sens© that one should 
Pot do this or the other, some specific thing on which you can^ put 
finger. In this case I cannot pub my finger on that specific thing ; it migM be 
practising in the town of Zanzibar, in the protectorate of Zanzibar, in East 
Africa, during the defendant’s assistancy or after it. I feel that taken with 
the Contract Act this will make it difficult, in cases such as this, to obtain 
injunctions here, but that has nothing to do with me, for it is the law m 
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Zanzibar, unless and until the SpeoiOe Bsliet Act is introduced. The 
plaintiiT has further urged that this is a case in which the damages cannot 
be assessed, but the class of cases to which he refers is one where the 
damages suffered are sentimental, as io the case of the non-delivery of an 
heirloom or some famous picture or work of art for which pecuniary 
damages do not adequately compensate. This case is one in which damages,. 
if claimed, could be assessed, though possibly with some difficulty. The 
inj unction sought must, for the reasons I have given, be refused with costs.” 

Tlio plaintiff appealed. 

Inverarity (with Edgelow and Gulabchand), for the appellant 
(plaintiff). 

Lo7vndes (with Payne, Gilbert and Saya^ti), for the respondent 
(defendant). 

JUDGMENT. 

Faruan, C. J.—This is an appeal from the decree of the Consular 
Court of Zanzibar refusing with costs the plaintiff’s prayer for an in¬ 
junction to restrain the defendant from practising as physician and surgeon 
in Zanzibar in broach of an alleged agreement between him and the 
plaintiff prohibiting him from [108] doing so. The plaintiff is himself 
a physician and surgeon practising there. 

The issues raised in the Consular Court were :—(1) Is there any 
agreement between the plaintiff and the defendant ?{2) If so, what are the 
terms of such agreement ?(3) If an agreement for three years was entered into 
by the defendant with the ulsiintiff, was it obtained by the misrepresentations 
of the plaintiff’s agent? (4) Is the plaintiff in any event entitled to an 
injunction ? 

The third of the above issues has been found in the negative, and for 
the plaintiff, in the Consular Court. The correctness of that finding was 
not seriously inpugned in argument before us, and at the outset I may say 
that I ontovbain no doubt as to the soundness of the view taken upon tliis 
branch of the case by the Judge of the lower Court. I adopt his judgment 
upon this question and need not any further refer to it. This enables me 
to state the evidence in a more succinct manner than I could have done 
had I to considsr it in defaii in reference to the charge of misrepresentation. 

The appellant is not satisfied with the finding of the Consular Court 
as to t he terms of the ugroement wliich that Court considers was entered 
into, while the ro.spondont contends that there was no completed agree¬ 
ment between the parties. 1 deal with tljoso questions of fact raised by 
the first aufl second issues before considering the question of law which 


the fourth issue gives rise to. . . 

The plaintiff for some years before 1895 had been practising with 
success as a physician and surgeon in Zanzibar. In October of that year 
be was desirous of engaging an assistant. He wrote to his brother, J. B. 
Charles worth, to bo prepared to look out for a suitable man , and subso- 
ouenlly to Dr. Scott to assist J. B. Charlesworth io doing so. The nature 
of thesorvicos which tlio plaintiff reauired. and the toims which he was 
prepared to offer, ho embodied in a document (Ex. B) which is headed 
“ Zanzibar. E. Africa.” but is not signed. This he sent bo J. B. 
Cbailesworth or to Dr. Scott —it does not appear to which. These 


letter (Ex. A) to Dr. Stockman to which be appended terms Scott has con¬ 
firmed.” The memo. (Ex. B) was then or subsequently also sent to- 
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*Dr. Sbookman. The defendant, who was at this time in an assistanoy in 
Edinburgh, heard of the offered appointment from a Dr. Orr. He saw 
Dr, Stockman upon the subject. This is tbe account which the defendant 
gives of the interview. He ** (Dr. Stockman) “ told me that he had 
been asked to get a man to go to Zanzibar and he said I could see the 
particulars in the letters he showed me. They were Ex. B and Ex. A." 

This was, be says, on the 6bh December, 1895. The defendant on 
the next day told Dr. Stockman that he would like further details. He 
then went to London, where he saw J. B. Charleswortb and Dr. Scott, 
and had lengthy conversations with them about the practice and tbe 
desirability of his going to Zanzibar, but I cannot find a suggestion that 
at any of these interviews any alteration or variation was made or suggest¬ 
ed in the proposals contained in Exs. B and A originally submitted lor his 
consideration. At the final interview which he had with J.B. Charleswortb, 
the latter asked him to write to the plaintiff. The defendant then wrote 
a letter (Ex C), dated 10th December, 1895, which J. B. Charleswortb 
approved and which was then posted to the plaintiff. 

It appears to me that this letter contains an unconditional acceptance 
by tbe defendant of the offer made to him in Ex. B and Ex. A, and that 
Exs. B and A and C contain a binding agreement come to between tbe 
defendant and the plaintiff from which neither party was thenceforth at 
liberty to recede. This is the conclusion which the Consulate Court has 
arrived at, and I entirely agree with it. The only consideration which 
militates against that conclusion is a remark which the defendant states 
that he made to J. B. Charleswortb at their fical interview when a reference 
was (he says) made as to having an agreement drawn up. J.B. Charleswortb 
said that it had better be drawn up at Zanzibar, to which the defendant 
(he says) replied that * this will suit me much better, as I can go out and 
see this place and people and every thing.” 

[1103 It was subsequently to this that tbe defendant wrote and signed 
Ex. {supra p. 105) C at tlie request of J. B. Charleswortb. Assuming, as 
it is UDooDtradicted, that the defendant made the above remark, it appears 
to me to be quite inconsistent with the letter which he wrote to the 
plaintiff with reference to the plaintiff's proposal, which letter, as I have 
said, amounts, in my opinion, to an unconditional acceptance of it. There 
is no proposal in either Ex. B or Ex. A that the defendant should go to 
Zanzibar and see tbe place and people at the defendants expense and 
have half his salary paid on the way. Tbe proposal is that he shall go 
out upon these terms as an assistant to the plaintiff for tlnee years. I, 
therefore, think that the defendant's alleged remaik may be disregarded. 

It is stated by the detendant that it was proposed to have a written 
agreement drawn up when he got to Zanzibar. This may have been so, 
but that circumstance does not appear to me to prevent the defendant’s 
written acceptance of a written proposal constituting a completed 
agreement. The subsequent written agreement would only be a reduction 
into formal language of the terms which bad been previously agreed upon 
between the parties. Lastly, Mr. Lowndes contends that Ex. C is 
not an acceptance of tbe plaintiff’s offer, but an acceptance of the post 
which the plaintiff had offered to him. Tbe words are : I am sending a 
line or two to let you know that I have to-day accented the post of assistant 
to your practice in Zanzibar.” That acceptance of the post to my mind is 
ascompieta an acceptance of the terms upon which the post was offered as 
Would have been an acceptance in words of the terms themselves. Tbe 
AOceptance of the one necessarily involves the acceptance of tbo other. 
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Tbia is the constructioa which the plaintiff would naturally put upon the 
letter of the defendant, and in my opinion it is not really susceptible of 
any other. 

There is not, I think, any contract contained in 13 jXS. B, A and O, that 
the plaintiff shall sell bis practice to the defendant. The hope or espec* 
tation of being able to purchase the business was no doubt held out to the 
defendant, but upon that subject there was no contract. The terms of 
Bx. G, in which the defendant accepts the post of assistant, place that 
matter beyond doubt. [Ill] After aocepting the plaintiff’s offer of his 
assistancy the defendant adds : I may mention that niv present 

intention is to arrange with you later on about purchasing your practice 
(as I believe that is your wish] should, of course, this be suitable to us 
both when the time comes," To prevent the defendant from expecting 
anything definite with reference to the purchase, the plaintiff wrote the 
lo’ter Kx. D to the defendant. The defendant received ’this at 
Marseilles and did not on bis arrival or for nearly a year afterwards, when 
the rupture occurred, refer to the question of purchase. 

No formal agreement was drawn up on the arrival of the defendant 
in Zanzibar. It is difficult to see how the terms of the defendant’s 
engagement could be more precisely defined than they are in Exs. A 
and B, except in regard to the defendant not practising on his own 
account. These terms were observed to the letter on both sides until the 
rupture occurred. The term contained in Ex. B with reference to the 
defendant’s practising on bis own account is this : The ordinary clause 

against practising must be drawn up." I do nob see why this term of 
the contract is nob, hke its other terms, a term to which the defendant 
agreed. I am of opinion that when ho signed Ex. C, ho agreed to it. The 
effect of that is, in my opinion, bo give the plaintiff the right to call upon 
the defendant to execute the ordinarv covoownt against practising as a 
physician and surgeon in Zanzibar. The parties were contracting with 
reference to Zanzibar and their intention as gathered from the context 
of the contract must, I conceive, necessarily have been to confine the 
operation of the agreement to that place. As to the limit of the covenant 
in point of lime, the law as contained in the Contract Act, s. 27, 
renders such a covenant void in so far as it extends beyond the period of 
the agreement This is clear from the decided cases. Most of them will 
be found collected in llatibhai v.Sharafallt (1). The parties must, I think, 
be taken to have contracted with reference to the law prevailing upon this 
subject in Zanzibar. If that be so, the result is that the defendant has, in 
effect, agree! nob to practise as a physician and surgeon on his own 
account in Z^inzihar during the term of his agreement and during the 
same [112] term to praebi-^e there as the assistant of the plaintiff. If this 
is the moaning and effect of the agreement, as I think it is, there is nothing 
vague or indefinite about it and there can be no objection to it on that 
ground. It does nob in the least resemble the agreement in Daviess. 
Davies (2), %vhich on the ground of vagueness and uncertainty was held 
to he unenforcoahle. 

iioing then of opinion that the parties here canoe to a binding con¬ 
tract, and that it included the above agreement against the defendant’s 
practising on his own account in Zanzibar, I oass to consider whether thafi 
agreement is void under the Oonbraot Act or is an enforceable agreement. 
In other word-’, is it an agreement which restrains the defendant from 

( 1 ) 22 B. 861. (2) (1887) 36 Cb. Div. 359. 
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exeroising bis lawful professioo ? Is ib an agreemenb in restraint of trade ? 

I think nob. 1 do not think that an agreement of this oIhss falls 
within the section. If it did, all agreements for personal service for a 
fised period would be void. An agreement to serve exclusively for a 
week, a day, or even for an hour, necessarily prevents the person so 
agreeing to serve from exercising his calling during that period for any 
one else than the person with whom he so agrees. It can hardly be 
contended that such an agreement is void. In truth, a man who agrees 
to exercise his calling for a particular wage and for a ceitain period agrees 
to exercise his calling, and such an agreement does nob restrain him from 
doing so. To hold otherwise would, I think, be a contradiction iri terms. 
The authorities appear to me to support this view. The case of Mackenzie 
V. Striramiah (1) is directly in point as a decision, and in Carlisles 
Nephews and Co. v. Ricknaulh (2) the same view is taken. There is also 
the dictum of Candy, J., in CalLtanji v. Narsi Tricum (3), and illustration (ci) 
to s. 57 of the Specific Relief Act is what I may call a leginlative decision 
to the same effect. 

The next question which arises is whether the Consular Court of 
Zanzibar ougnb not to have granted an injunction in the case. Upon that 
question I think that we must accept with deference the law laid down in 
'Whitwood Chemical Co. v. Sardmani.^) as the law applicable in Z-iozibar, 
but the facts of the present case are different. Hero there is, as 

there there was not, a negative clause in the agreement, and the learned 
Judges all recognized the law in Hngland to be that if the parties express 
by negacive words their intention that the employe is not at liberty to 
carry on business on bis own account during the term of his engagement 
the Court will enforce that agreement by injunction. They recognized 
Xjumley v. TFaj/ner (5) as binding law. I will only say with reference to 
the remarks made by the Lord J ustices as to the propriety of extending the 
law of injunction to contracts of personal service which contain a negative 
covenant that the Indian Legislature has adopted that extension, and though 
the Specific Relief Act is not law in Zanzibar, this shows that the law laid 
down in Ijumlcy v. Wagner is not considered by the Legislature to be 
inappropriate in the E -ist. In my opinion ib would be most unfair to gonilo- 
men in the position of the plaintiff not to protect them in such cases. It 

would virtually debar them from engaging an assistant at all. Ao action for 
damages would afford them no protection, certainly no adequate protraction. 
Lastly ib was urged by l^r. Lowndes that bhe circumstances which led 
the defendant to throw up his assisbantship and to start as the plaintiff s 
competitor for the medical business of Zanzibar were such as to justify 
the Court exercising its discretion not to grant an injunction, though they 
may nob protect the defendant from an action for damages. The defend¬ 
ant admittedly wilfully refused to continue bo perform bhe duties of an 
assistant and purported to throw up his appointment. As to this 
contention no defence on this ground was suggested in the pleadings and 
no issue was raised in the lower Court, and the evidence was not direct-d 
to bhe point. I am of opinion that ib cannot now be raised here. I refrain 
from offering any opini'rn upon the moral justification upon which the 
defendant relies, and will only say that, so far as ! can judge from the 
proceedings before me, the plaintiff is morally as well as legally entitled 
to the protection which ho asks the Court to grant him. 


(l) 13 M. 472. (2) fl O. 809. (3) 18 B. 702. 

(4) (1891) 2 Ch. 416. (5) (1852) ID.M.G. 604. 
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I would, therefore, allow the appeal and grant an injunction restrain^ 
ing the defendant from practising as a physician and Cl 1^3 surgeon in 
Zanzibar during the period of bis engagement, and direct that be pay the 
plaintiff’s costs of suit and appeal. 

Candy, J.—I have had the advantage of reading the judgment written 
by the Chief Justice, and as I agree with the conclusions arrived at by 
him, I I eed not enter into details, but will merely indicate generally some 
of the reasons which led me to those conclusions. 

The learned counsel for defendant supported the decree of the lower 
Court, dismissing the plaintiff’s claim, on the ground that there was no 
concluded agreenoent between the parties. There is more than one answer 
to that contention. Not the least forcible is the consideration that it 
would be contrary to the common course of human conduct and piivato 
business to suppose that plaintiff would pay £20 for defendant going 
through a course of bacteriology in Edinburgh, and would pay the costs 
of defendant's passage to Zanzibar, the consideration thereof being merely 
that defendant should come out to Zanzibar, and look round and 
see how he liked the place, and then if it suited him enter into an 
agreement to become plaintiff’s assistant. Defendant’s contention, in short, 
is that it was open to him. having reaped all these advantages, to say to 
plaintiff after an indefinite time " I have received all this from you, and I 
have drawn my salary (£ 200 per annum) as your assistant, and lived at 
your expense : now that I have looked round and liked the place, I am 
entitled to leave you and to sot up a rival practice.” It seems to me 
sufficient to state this contention thus plainly to show that it cannot have 


any weight with the Court. 

It was contoDfled that at any rate there were certain terms in the 
contract which wore purposely left open in England, and were to be settled 
when the agreement w’as conclu<ied in Zanzibar, i.e., (<'r) the period of the 
agreement. ; (h) the terms for purchase ; (c) the clause about, not practising. 
The answer to that is the memorandum B. which admittedly contains the 
proposal emanating from plaintiff, the very first item of which is a three- 
yeaiH’ agieernent.” There is not a suggestion in tho evidence or in the 
arguments before the lower Court tba’-there was any discussion in England 
as to tho period [ 1 15] of engagement being anything else than throe years. 
In tho lottor from Dr. Scott, to Dr Stockman (\), it is true that the 
expression ” piohablo terms to be offered ” is used ; hut it is admitted that 
this lottor must bo read with the memorandum (B). The letter proceeds 
” Terms Scott has confirmed are ” and tho first deals with the pay which the 
assistant should have: there is no mention of tho period. That is explicitly 
Btatc'l in tho memoranilum (B^ When then defendant wrote (C) saying I 
havo to-day accepted tho post of assistant to your practice in Zanzibar,’ ho 
must he taken to have accepted the terms of a three-years engagement. 

\s to I ho terms of purchase it is ahimdantly clear from defendant’s 
own aclmUsions in his deposition that no oefinito agreement to purchase 
formed a term of t.ho conti act. No doubt, tho probability of purchase, should 
of course this bo suitable to us both when the time comes,’’(as defendant 
himsolf wrote in C), was an inducement to defendant bo accept the 
post ; hub this is tho utmost that can be said. Nob only did defendant 
remain silent for many months after his arrival at Zanzibar, but he 
never wrote bo Messrs. J. B. Charlesworth, Scott, or Stockman, pointing 
out that the principal ground of his engagement, or at least of his proceed¬ 
ing bo Zanzibar, was found by him to bo non-oxistent. Elis counsel 
before us pointed to tho fact that no attempt had been made by plaintiff 
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to obtain the evidence of the above named gentlemen on commission, or 1898 
to put in their letters, and he referred to !Ejzs. M and N. But these are Jan. 12 . 
notices from defendant’s solicitor calling for the letter and telegram from 
J. B. Oharlesworth to plaintiff of llbh December, 1895. It was for APPBL- 
defendant to put these in, if they were admissible, and it was certainly LATE 

for defendant, and not plaintiff, to obtain the evidence of the above- CivUj. 

mentioned gentlemen, since it was he who contended that his interviews - 

with them would show that there was no concluded contract. Plaintiff 
took his stand on the written proposal and acceptance ; and in the 
absence of any corroborative evidence to the contrary, defendant’s conten¬ 
tion that these do not constitute a contract is worthless. 

As to the clause about not practising, defendant's counsel drew our 
attention to the fact that there is no suggestion in the Cl 16] oross- 
ezamination of defendant Chat anything was said in Bngland about this 
clause. The obvious answer to that is that the clause was evidently 
taken as a matter of course. Defendant himself admitted in his deposition 
that if he was engaging an assistant, he would have such a clause in his 
agreement. The learned counsel for defendant invited us to draw no 
inferences from defendant’s conduct after his arrival in Zanzibar, and be 
pointed to the correspondence F. G-. H. as showing that defendant’s 
allegations must be true as to the terms on which ho came out from 
Bngland. Bub this correspondence took place in January, 1897. By 
that time the parties were at arms length ; and defendant was then forced 
to put forward some excuse for his conduct—the excuse which he shortly 
afterwards attempted to substantiate in Court. 

As to what “ the ordinary clause against practising ” is, it is true 
that there is no evidence. But in my opinion it must be taken at least 
to be a contract not to practise at Zanzibar in competition with the 
employer during the period of the engagement. That certainly is 
not void for vagueness or indefiniteness. In Davies v. Davies (1)» 
to which the learned counsel referred, the covenant which the Court 
of appeal held was too vague to enforce, was “ to retire from the 
partnership, and so far as the law alloios from the business, and not to 
trade, act, or deal in any way so as directly or indirectly to affect the 
continuing partners.” As to whether this particular term in the contract 
in the present case is void under s. 27 of the Contract Act, I see no reason 
to recede from the position which I took in Oallianji D.arjiva'it v. Narsi 
'Trikam (2). I still agree with the remarks of the Calcutta High Court 
in The Brahmaputra Tea Oo. v. Scarth (3) : “ an agreement to serve a 
person exclusively for a definite term is a lawful agreement, and it is 
difficult to see how bbab can be unlawful which is essential to its fulfil¬ 
ment, and bo the due protection of the interest of the employer, while the 
agreement is in force.” The Specific Relief Act may nob bo in force in 
Zanzibar; but the intention of the Indian Legislature may well be inferred 
from its terms. As I put it to the learned counsel [117] for the defend¬ 
ant in the argument at the bar. s. 57 of tho Indian Specific Relief Act, 
passed in 1877, evidently contemplates a valid agresraont, express or im¬ 
plied, on the part of a servant nob to serve any one else during the period 
of engagement of service. The service may be in a lawful profession, trade 
or business of any kind. Are we then to assume that to that extent the 
provisions of s, 27 of the Contract Act are impliedly repealed ? I feel quite 
unable to answer that question in the affirmative. On the contrary I hold 


a 


(1) (1887) S6 Cb. D. 359. 


(2) 18 B. 702 (708). 
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that, when B contracts with A to serve him for throe years as assistant 
in nis profession as physician and surgeon at a certain place, and at the 
same time there is the ordinary clause against practising (presumably at 
that I lare during the period of enpAgement), there is a valid agreement in 
furtherance, and not in restraint, of the exercise of a profession. 

There remains the question whether, according to tbe principles 
followed by the Courts in Bngland (apart from the provisions of the 
Spec-i6c Relief Act which is not in force in Zar z bar), plaiotilEf is entitled 
to an injnnetioD restraining defendant from practising as a physician and 
surgeon in Zanzibar during the period (three years) of defendant’s engage- 
merib. The Judge of the lower Court thought that plaintiff was not so 
entitled, on the authority of Whitwood Chemical Co. v. Hardman (1), 
holding that the term in the agreement—“ the ordinary clause of not 
practising must be rlrawn up ”—was not a specibo negative covenant on 
which he could put his finger. He said : “ I do nob propose to interpret 
this clause : what it does is only bo pledge the parties to come to reason¬ 
able terms about it. which has never been done. * * * lb nsight be 

practising in tbe town of Zanzibar, in the protectorate of Zanzibar, in 
Hast Africa, during the defendant’s assistanoy or after it ” I am unable 
to agree with the above remarks. It seems to me that tbe words consti¬ 
tute an express negative covenant not to set up a rival practice during 
the period of the engagement in the place where defendant was to practise 
as plaintiH's assistant. I do not interpret the words as meaning that tbe 
parties were to subsequently come to terms as to the exact extent or limit 
of such a clause. There is nob a [118] word in the evidence pointing to that 
conclusion. Defendant admittedly made no enquiries on the point in 
Kngland. lb was probably the intention of defeodaDt, if not of both the 
parties, that all the terms of the proposal and acceptance including the 
orditiHi-y clause of not practising, which constitu*^ed the contract, should 
on defendant's arrival at Zanzibar be drawn up in a formal agreement. 
But the omission to do this did nob make the contract less binding. 

If, then, we hold that there was in this case an actual negative 
clause, if we can say that the parties were contracing in the sense that 
one should nob do this or the other—some spec fic thing on which we can 
pub our finger — then the authority of Whitwood Chemical Co. v. Hardman 
fails, anil tliere is no reason why we should not follow tlie principle laid 
down in Lumhj v. Wagner (2). 

This is not a case in which wo are asked to indirectly decree 
specili'j pHiformance of the contract of personal service. Considering 
the relations l>otwesn the parties it is evident that plaintiff does not 
wish to compel liefendant to serve as his assistant for the remaining 
portion of the throe years. Except Zanzibar the whole world is free 
to defendant to practise his profession. I see no reason, therefore, 
on that ground why the injunction should not issue. The principle 
is well settled that in granting or withholding an injunction, the Courts 
oxerciso a judicial discretion, and weigh the amount of substantial 
iniscliiof done or throatenoci to the plaintiff and compare it with that 
which the injunction, if granted, would inflict upon the defendant. The 
doc’rino is very clearly explained in Doherty v. A.Ihnan (3). See the 
romMiks of Wilson, J., in The Shaynnugger Jute Factory Co. v. Raw 
Nurajn *41. 




(II (IftOI) 2 Ch 4ir>. 

(3) (1878] 3 A. C. 709. 
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Id the present case the learned counsel for defendant urged us in tbe 
exercise of our discretion not to grant an injunction because tbe plaintiff’s 
conduct had been such as to disentitle him to that form of relief. But 
there is no evidence that the plaintiff has behaved badly towards tbe 
defendaut. On the contrary his conduct appears to have been perfectly 
honourable. Tnere was mention in tbe evidence of a Court of enquiry 
denaanded by (,1193 tbe plaint'ff in regard to imputations on his conduct 
towards other persons, but nothing tangible was established or even put 
forward against the plaintiff. Under these circumstances I see no reason 
why the plaintiff should not obtain the only relief which would really be 
of any use to him. 
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Injunction granted. 


23 B. 119. 

APPELLATE CIVIL. 

Before Sir G. F. Farran, Kt.f Chip/ Justice and Mr, Justice Candy. 


Husein and others {Original Defendants tjos. 4, 5 and 6) 

Appellants v. Shankargiki Guru Shambhuqiri and others 

{Original Plainti^s Nos. 1 —3 and Defendants Nos. 1—3, 7 and 

8 J, Respondents.* [lOth February, 1898j. 

Mortgage-^Money‘fJecree cbiained by mortgagee — Executiori—Sale of mortgaged pro- 
pe’ty in exet-Ution—PuTihaser at such sale—Title of such purchaser—Transfer of 
Properly Act (IV of 1892], s. 99. 

Previous to tbe passiog of the Transfer of Property Aot (IV of 1882) a mort¬ 
gagee obtained a money-decree against bis mortgagor and in execution sold the 
mortgaged property. Tbe son of the mortgagee bought it at tbe sale. 

Held, that by bis purcba$e at the execution sale tbe son took an absolute title 
and was not liable subsequently to be redeemed at the suit of tbe heirs of tbe 
mortgagor. 

Martand V. Dhondo (1) distinguished. 

Semhle. —A third person purchasing mortgaged property bona fide at a sale in 
ezeoution of a’csooey-deoree obtained by tbe mortgagee against tbe mortgagor 
obtains a good title free from the mortgage lien, unless the sale is made subject 
to it. 

CAppp.. 2 N.Ii.R. 106 (107); Appl 35 C. 61=6 C.L J. 320= 11 C. W.N. 10ll(:0l8) 
(P.B.» ; R , 40 0 173=16 O.L.J. 202 = 17 C.W.N. 137=16 Ind Cas. 365 ; 14 
Bom. Xj R. 254 = 14 Ind. Cas. 7H0 : 1 Ind. Cas. 952 = 3 8.L.R 17 (^9;; Cone., 9- 

Ind. Cas. 649= 15 P.R. 1911 = 30 P.Ii.R. 1911 = 109 P.W.R. 1911.3 

Appeal from a remand order passed by E. M. Prafefc, District Judge 
of Sholapur-Bijapur. 

Suit for redemption. The plaintiffs’ father (Sbankargiri) on tbe 
23rd July, 1873, mortgaged the property in question to Nurudio, the 
father of defendants Nos. 1,2,3, 7 and 8 and grandfather of defendants 
Nos. 4, 5 and 6, who were the children of Pirshah, a deceased son of 
Nurudin. 

Defendants Nos. 1, 4. 5 and 6 denied the plaintiffs' right to redeem. 
They pleaded that the mortgaged property had beeo sold [1203 in 1878 
in execution of a money decree obtained by Nurudin (the mortgagee) 

• Appeal No. 38 of 1897 from order. 

(1) 22 B. 624. 
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1898 against Shankargiri (the mortgagor), and thatPirshah, the son of Nuradin 
FEB. 10 . (the mortgagee), had purchased it ; that the sale had been duly confirmed 

- and Pirsbah bad got possession, and on his death bis children (defendants 

APPED- Nos. 4. 5 and 6) had succeeded as his heirs. They contended that by the 
DATE sale the mortgage was extinguished and the right of redemption gone. 

Civil. The Subordinate Judge of Barsi dismissed the suit, holding that the 

- mortgage had been extinguished by the sale under the money-decree 

23 B. 119. obtained by the mortgagee. 

On appeal by the plaintiffs the Judge reversed the decree. He held 
that under the provisions of the Transfer of Property Act (IV of 1882), 
3 . 99. the sale in 1878 was void and he remanded the case for a finding as 
to what balance was due by them on taking account under the mortgage. 

The Transfer of Property Act (IV of 1882) came into force on the Ist 
July, 1882, and was extended to Bombay in January, 1893. Section 99 
of that Act is as follows :— 

'' 99. Whore a mortgagee in execution of a decree for the satisfac¬ 
tion of any claim whether arising under the mortgage or not attaches 
the mortgaged property he shall not be entitled to bring such property to 
sale otherwise than by instituting a suit under s. 67, &c., &o. 

Defendants Nos. 4, 5 and 6 preferred a second appeal. 

DattatrayyX A. Idynnji, for the appellants (defendants Nos. 4, 5 and 
6.)—The sale was valid and the right of redemption was extinguished, 
Th© Transfer of Property Act does not apply. The sale in question was in 
1378 and the Act was nob passed until 1882 and was nob applied to this 
Presidency until 1893. It is nob retrospective : see s. 2 ; Amhahai y. Bhau 
bin liajaram (1). The Judge has relied on Dargayya v. Anantha (2), 
that decision is nob applicable. It has been found as a fact thatPirshah 
did not purcha?*o bentiyyii^ nor was there any fraud or collusion in tbo 
transacUon. Pirsbah obtained an absolute title by his purchase and 
has boon iu pos.session over since —Dhugfjobuity Bossee v. ShamaeJmm 
Bose (3). 

There was no appearance for the respondents. 

JUDGMENT. 

[121] Faruan, C. J.—The DLsbriot Judge was, we think, in error 
in applying the provisions s. 99 of tbo Transfer of Property Aob to the 
solution of the appeal before him. The salo in execution at which 
Pirsbah purchasod. took place in 1878 long before the Transfer ot 
Property Act came into operation in this Presidency—before it was even 
passed. The Act is not robrospoebivo. Section 2 provides that nothing 

l.oroin contained shall bo deemed to alTocl 5 

or liability arising out of a legal relation constituted before this Act 
comes into force, or anv relief in respect of any such right or liabiliby. 
In Durgm/tfo, v. Anantha (2), relied upon by the District Judge, the sale 
was after tho Transfer of Property Act came into force in Madras. 

In this case the original mortgagee Nurudin having obtained a money 
decree against his mortgagor put up the mortgaged premises for sale. They 
wore purchased by Pirshali and it is expressly found that the latter did nob 
purchase benami for Nurudin, This distinguishes the present case from 
Martand v. Dhondo (4). where the mortgagee himself purchased m tbo 
names of his servants and dependants at an undervalue and without 

(1) P.J. (18951, p. 291. (2) 14 M. 74, (3) 1 O. 337. (4) 22 B, 624. 
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the leave of the Court. That was the ratio decidendi there. It wont as 
far as it was possible to go, and the prinoiple deduoible from it oannot be 
extended to the case of a third person purchasing bona fide at an execution 
sals held by the mortgagee. Such a sale confers a good title upon the 
purchaser, and that too we are inclined to think free from the mortgage 
lien, unless the sale is made subject to it— Bhuggobutty Dossee v. Shama- 
chum £ose(l)—but that question does not arise here. 

Pirshab, therefore, obtained an absolute title to the property and is 
not liable to be redeemed at the suit of the plaintiffs, who represent the 
original mortgagor. The Subordinate Judge was, therefore, right in 
dismissing the suit when he found that Pirshah did not purchase benami 
for Nurudin, and the District Judge having agreed in that view ought not 
to have remanded the case. 

Hemand order reversed and decree of the Subordinate Judge restored 
with costs throughout oa the plaintiffs. 

Remand order reversed. 


23 B. 122. 

[122] APPELLATE CIVIL. - 
Before Mr. Justice Parsons and Mr. Justice Ranade. 

Appaya and another (^Original Defendants), Appellants v. P.^'DAPPa 
{.OTiginal Plaintiff), Respondent"^'. [21st February, 1898.} 

Jurisdiction—Jurisdiction of Civil Courts—Caste question — Excommunication — Courl*s 

power to inquire into the validity of the order of ex-communication—Burden of proof. I 

The plainiiS, who was a pujari of a jain templo. sued for an injunctioD to 
restrain the defendants from entering tho temple and worshipping the idol, on the 
ground of their ex-communicition by tbe Swami for misconduct. Defendants 
pleaded that they had been guilty of no offence for which a eentence of ex commu¬ 
nication could properly bo passed, and that tbe inquiry into their conduct was 
held by tbe Swami ex parte and without any notice being given to them. 

Held, that the Civil Court bad jurisdiction to inquire into the validity of the 
sentence of ex-communication, and that it lay on tbe plaintifi, who sought to 
enforce the sentence and by virtue of it to deprive the defendants of tbeir civil 
rights, to prove that it was passed on justifiable grounds and after a fair and 
proper inquiry. 

[R , 24 B. 13 f*22) = l Bom. L. R. 478 ; 26 B. 174 = 3 Bom. L.R. 718 (725) ; 11 Bom. D. 

R. 1267 (1274) = 4 lod. Cas. 669 ; 1 L. B.R. 4 (6).] 

Second appeal from the decision of F. C. O. Heaman, District 
Judge of Pelgaum. 

The plaintiff and defendants were hhaubands belonging to two 
different branches of a family of pujaris, oV officiating priests, of a Jain 
temple at Gavan in tbe Belgaum District. 

There were certain lands set apart for the remuneration of thQ pujaris^ 
which were in tbe possession and enjoyment of tbe defendants. 

Tbe plaintiff alleged that the Jain Swami, who managed the affairs 
of the temple, had excommunicated the defendants for misconduct, and 
had appointed the plaintiff as the pujari of the temple. The plaintiff, 
therefore, brought this suit, praying for an injunction restraining tbe 
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defendants from entering the temple and from touching and worshipping 
the idol, on the ground of their excommunication. 

Defendants pleaded {inter alia) that they had been excommunicated 
without sufficient reason, and that the inquiry into their Cl23] conduct 
was held by the Swami ex-parte and without any notice being given to 
them. They also pleaded that the suit was not cognizable by the Civil 
Court, as it involved a casto question. 

The Subordinate Judge held that the Court had jurisdiction bo enter¬ 
tain the suit, that the sentence of excommunication was justifiable, and 
that the defendants bad in consequence forfeited their right to the office 
of pitjari. He, therefoie, granted the injunction sought, and ordered the 
injunction to remain in force until the defendants were re-admibted to 
their caste. 

This decision was confirmed, on appeal, by the District Judge, who 
was of opinion that the Civil Court had no power to inquire into the validity 
of the order of excommunication, though the evidence in the present case 
did nob disclose any very definico ground for the ex-cocnmunicaiion. 

The defendants preferred a second appeal to the High Court. 

Seilur (with M. V. Bhat), for appellants (defendants) .—We contend 
that the Court had ho jurisdiction to take cognizance of this suit. The 
suit is brought to enforce the excommunication passed by the Swami, 
The object of blie suit is to give a legal sanction to the excommunication, 
and prevent the defendants from exercising their religious functions. 
The suit chus involves a caste question, and. as such, will not lie in a 
Civil Court. Section 21 of Reg. II of 1827 ousts the jurisdiction 
of the Civil Court over such a suit— Shankara v. 27a«ma.(l). But, if the 
Court has jurisdiction to bake cognizance of such a suit, then wo contend 
tliat the Court is bound to inquire into the validity of the excommunica¬ 
tion. The Court will nob give effect to that order unless it is satisfied 
that it is passed on justifiable grounds. The lower Court was wrong in 
lidding that the legality of the order cannot be inquired into by the Civil 
Court. The sentence of excommunication in this case was passed ex parte 
and without giving us any opportunity of proving our innocence of the 
offeucc charged. We were condemned unheard. Under these circum¬ 
stances the excommunication is absolutely invalid and will not he enforced 
in a Court of justice— Vallnbha v. Madusudanan (2) ; [12»J Venkatocnala- 
pati V. Sttbbarayadu f3) ; Krishnasajni v. Virasami (4) ; Ja<fannfUh C/mm 
V Akali Dassia'Jy) -, Advocate-Ge^ieral of Bombay v. David Uatm \ 
Prnfiji V. Govind (7) ; Ganapati v. Dharati (8) : Queen v. Sankara (9). 

jj Q Coyaji, for respondent (plaiutill) .■—The jurisdiction of the Civil 
Court is not ousted merely because the suit involves a caste question. The 
object of the present suit is nob to interfere with the autonomy of a caste, 
bub to «ivo elVect to the decision of the caste as promulgated by the 
SwamiTwho is the spiritual head of the caste. Regulation II of 1B27 
doe.s not debar the Court from taking cognizance of such a suit— Prayji 
v. Govind (7). It is alleged that the sentence of excommunication was 
passed on insullicicnb grounds and without proper inquiry ; bub this is a 
more allegation without any proof. The excommunication will be 
presumed to be just and proper unless and until the contrary is proved. 


(1) 2 H. 170. 
(5) 21 C. 403. 
(9) C M. 3HI. 


(2) J2 M. 495. 
(C) li li. 185 


(3) 13 M. 293. 
(7) 11 B. 534. 


(4) 10 M. 133 
(8) 17 M. 222 
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JUDGMENT. 

Parsons, J.—la this case the plaintiff, who is the pujari of a temple 
at Gavan, sued for an injunction to restrain the defendants from entering 
the temple and from touching and worshipping the idol, on the ground that 
they had been excommunicated by the Swami for misconduct. The 
defendants, admitting the power of the Swami to excommunicate for 
proper cause, disputed the fact and the legality of the excommunication. 

The Judge of the lower appellate Court held that the Civil Court bad 
jurisdiction to grant the injunction, but that it could not inquire into the 
validity of the order of excommunication. I do not agree with the latter 
proposition in this case where civil rights are at stake. The parties are 
Jains and the Swami is their religious chief ; as such he may have the 
power to excommunicate offenders against the tenets of their religion, but 
whan it is sought to extend a civil sanction to an ecclesiastical offence, by 
enforcing the order of excommunication and thereby depriving persons of 
civil rights which otherwise they would be entitled to exercise, it must 
always be open to the Civil Court, whose aid is invoked to [125] enforce 
it, to inquire if the order was made by the Swami in the proper exercise 
of his power. 

On this point there seems to be no contiict of authority. In 
Krishnasami v. Virasami (1) an expulsion from caste was held invalid on 
the ground of the ex parte nature of the enquiry. In Venkatachalapati v. 
Subharayadu (2) an enquiry was ordered as to whether an exclusion from 
caste and, therefore, from the temple shrine was justified. In Ganapati 
B)iatta V. Bharati Stuami (3) it was held that it was only in a matter 
relating to caste customs over which the ecclesiastical chief has jurisdic¬ 
tion and exercises bis jurisdiction with due care and in conformity to the 
usage of caste that the Civil Courts cannot interfere. In Advocate General 
of Bombay v. David Haim Devaker (4) the same principle was enunciated, 
namely, that, if the domestic tribunal has acted in a manner consonant 
with the ordinary principles of justice, a Civil Courc has no jurisdiction to 
interfere, but the proceedings must have been conducted with fairness So 
also in Jagannath Churn v. Akali Dassia (5) it is laid down that it is open 
to Courts of justice to interfere with the decision of a private association 
if it is shown, in the first place, that the rules of the association according 
to which the decision is arrived at. aro conti-ary to natural justice, or 
secondly that the decision is against the rules of the association, or 
thirdly that the decision has not been coma to bona fide. In Pragji v. 
Govind (6), West, J., says : “ It is plain that the Civil Courts may dis¬ 
cuss and deal even with a cast© question where the membership and the 
character of a member have been unjustly injured. To take evidence of 
the customary law of a caste, to recognize tbe law and the vote of a 
majority as given effect to by the law, is not to interfere in cast© questions ; 
it is simply to recognize the existence of casfe as c')rporation3 with civil 
rights and an autonomy suitable to the purposes of their existence.” The 
District Judge cites Dayaram v. Jethabhat (7) as laying down a contrary 
proposition, but he has not correctlv interproted that decision, which was 
passed as was expressly stated ** in the [126] circumstances of the present 
case” and depended upon pleading and submission and not upon general 
jurisdiction. 


(I) 10 M, 133. (2) 13 M. 293. (3) 17 M. 222. (4) ll B. 185 

(5) 21 C. 463. (6) 11 B. 534. (7) 20 B. 784. 
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In the case we are now dealing with, the sentence of excommunication 
'was passed, not by a caste, but by an individual, the Swami or religious 
chief of the sect to which the parties belong. Its legality is disputed by 
the defendants, who say that they were guilty of no offence for which a 
sentence of excommunication could properly be passed, and that the 
inquiry into their conduct was held by the Swami ex parte and without 
any notice being given to them. I think that a Civil Court has jurisdic¬ 
tion to inquire into that plea and that it lies on the plaintiffs, who seek to 
enforce the sentence and by virtue of it to deprive the defendants of their 
civil rights, to prove that it was passed on justifiable grounds and after a 
fair and proper enquiry. 

We. tberefoie, frame an issue on that point, namely :—Was the 
sentence passed on justifiable grounds and after fair and proper inquiry ? 
and ask the Judge of the lower appellate Court to find on it, taking 
evidence if necessary, and certify bis finding to this Court within two 
months. 

Ranade, J.—In this case, the parties are Jains, and belong to 
different branches of the family of the pujaris of a temple. The original 
claim was for an injunction to prevent the appellants from entering the 
temple, and worshipping the idol, and the ground on which the injunction 
was sougiit was tine allege i oxconimunicatioo of the appellants by the 
Swarni of the caste, who it appears had also some hand in the manage¬ 
ment of the temple, and had appointed the respondent plaintiff to officiate 
as pujari. The appellants denied the Swami’s right over the temple, as also 
plaintitf ’sclaim to be pujari, and they further denied the alleged exoommuni- 
caliou and misconduct. Finally they urged that the claim was in the 
nature of a caste question, and, as such, excluded from the jurisdiction 
of Civil Courts. 

The Court of first instance held that the Courl^Pld jurisdiction, that 
the plaintifi’ was of tiie pujari family, that the appellant-defendants had 
been excommunicated, and for a justifiable cause, and that the injunction 
sought for should be granted until such time as the appellants wore re¬ 
admitted to caste. Tbe appellants in their grounds of appeal to the District 
Court raised the question [127] of jurisdiction, as also of respondent's ngbb 
to sue, and of the fact and validity of tbe oxcommunication. The District 
Judge, however, laid down only two issues, as to (1) whether the Civil 
Court had jurisdiction, and (2) whether the excommunication was justifia¬ 
ble He found both those issues in the aflirmativo, and confirmed tbe 
decree. Though this finding on the second issue apparently suggests 
that the District Judge was satisfied that the excommunication was proper 
and iustifiahle, yet it is clear, from the express words used towards the 
the conclusion of the judgment, that what the District Judge really found 
on this point was that the Civil Court had no power to inquire into the 
validity or justification of the Swaini’s excommunication. If the question 
waa one which could be cooBiderod open for inquiry, the District Judge 
clearly stated his view that there were no definite grounds for the excom¬ 
munication. and none which the Courts would regard as adequate. In 
other words, while, in so far as the rospondent-plaintiff's claim for 
iniuDction was concerned, the District Judge was inclined to hold that it 
was a matter witliin the cogni:^anc6 of Civil Courts, yet when the factum 
and iustificabion of the alleged excommunication on which the claim for 
injunction was based were denied, the District Judge was of opinion that 
the Courts could not inquire into such a defence. These two positions 
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seem to be obviously inconsistent, and I feel satisfied that a careful con¬ 
sideration of the authorities does not lead to any such conflict. 

If the position of the parties had been reversed, and the present 
appellants had brought the suit to establish their right to the o£Qce of 
pujariSt or to enter the temple and worship the idol, it is plain that they 
would have a perfectly clear right to require the Courts to entertain 
such a suit, and if the defence raised was of excommunication, to ask the 
Courts to inquire into the factum and binding character of that action. 
It has been decided in a large number of cases that a suit for restora¬ 
tion to caste and for obtaining a declaration that the expulsion was not 
justified, would lie in the Civil Courts— Gursangaya v. Taniana (1) ; Pragji 
V. Govind (2) ; Ana?zdrav v. Shankar (3) ; Veyigamnthn v. Pandaveswara (4), 
[128] Archakamv. Udayaqiry (5) ; Srinivasa v. Tiruuengada (6} ; Krishna- 
$ami V. Krishnamacharyar (7). In Gopal v. Gurain (8), the suit was 
brought by plaintiff to secure his restoration to caste from which he had 
been expelled by reason of a charge brought by defendant against him of 
adultery. In such a case it was held that the defendant may plead 
justification, and plaintiff may show that the charge was false. In 
Venkatachalapati v. Suhbarayadu (9). it was ruled that the right to 
worship io a public temple is a civil right, and when it is questioned on 
the ground of excommunication, it is competent to the Courts to inquire 
into the defence and they are bound, when necessary, even to examine the 
religious foundations on which the excommunication is based. In such an 
inquiry it must be shown that the Swami had jurisdiction, and that there 
was an express declaration and that the excommunication was passed in 
accordance with usage, and after hearing the explanation of the person 
charged. This same view was expressed still more strongly in Jagannath 
Ohurn v. Akali Z)assm(lO). There also the plaintiff’s right to enter a prayer 
bouse was resisted on the ground of an alleged expulsion by the majority 
of theSamaj. The Court followed the ruling in Gopal v. Gurain (8) and 
dissented from the Bombay ruling in Pragji v. Govind (2). It was 
observed that even if this last ruling were accepted, it would be still neces¬ 
sary to see if the rule or order of the majority was properly arrived at in a 
bona fide manner, and that it was in conformity with natural justice. 
In Ganapati Bhatta v. Bharati (11), which was also a case of 

expulsion from caste, it was held that a guru has, no doubt, a right to 
exercise his jurisdiction according to caste usage, and when he exercises 
his jurisdiction with due care and in accordance with custom. Civil Courts 
will not interfere with bis action— HJurari v. Suba (12). If these 
limits are exceeded, there is no protection— Queen w. Sa7ikara{\^). Similarly 
it was held in Krishnasami v. Virasami (14), that even when the expul¬ 
sion had been ordered under a bona fide, but [129] mistaken, belief 
on a point of fact, and it was shown that plaintiff had not been guilty of 
the misconduct imputed to him, he has a right to have th© order of 
expulsion set aside. Kernao, J., who decided the case, observed that ‘ a 
caste custom permitting expulsion without notice would be invalid. The 
caste institution is not above or outside the law. Usage and custom exist 
only under, and not against, the law.’ 

When a man had been expelled from his caste for alleged adultery, 
And the caste had allowed him no opportunity to defend himself, the order 
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of expulsion was sefc aside —VallabhcL v. Madusitdanan (1). The fact is 
that in such matters the Courts treat easts corporations like any other 
voluntary societies or clubs. If their proceedings are bona fide and fairly 
conducted, their action is upheld and not otherwise. The principle of the 
rulings in Advocate General v. David Daini Devakar (2>, which was a 
dispute between Beni Israelite parties, and the case in Gompertz v. 
Goldinghain (3), which related to a club, apply equally to expulsions from 
caste. If there is jurisdiction, and the procedure is fairly conducted and 
bona tide, the action of the caste, corporation, or club is upheld. If 
possible, for the reasons stated by the Judges who decided the case of 
Jagannath Churn v. Akali Dassia, the Civil Courts have to be more 
careful in the matter of caste expulsions than is necessary in the case of 
voluntary associations. It might be indeed contended that s. 21 of Regu¬ 
lation II of 1827 imposes a special limitation on the power of the Courts 
of this Presidency. This contention is, however, not correct. As laid 
down by West, j., in Anandrav v. Sha7ikar, and affirmed by the same 
Judge in Pragji v. Govhid, and by Sargent, J., in Muriri v. Suba, s. 21 
of Regulation II of 1827 only prevents such interference as is Likely to 
allecb the autonomy of caste tribunals. The section itself provides a 
remedy in the matter of alleged injury to caste or character in the 
shape of damages. This means that Courts have jurisdiction when the 
injury is due to the illegal or unjustihabie conduct of the other party. 
Such suits must bo clearly distinguished from caste disputes proper. 
Claims between rival factions of the same caste to common caste 
[130] property, claims to leadership of caste, claims to require voluntary 
otlerings and honours and presents to be paid to particular members, 
claims to oiliciate as priests against the consent of the caste, claims for 
compulsory invitations to dinners, &c .—Girdhar v. Kolya (4) ; Dullobh v. 
i^^araymi (0) ; ^urar v. 2>\aQria (6) : Murari v. Suba \ Archakam v. Udaya- 
giry ; Gossain Doss v. Gooroo Do^s (7) ; Krish^iasami v. Krishnama ; 
Dayaram v. Jethabhat ; Mayashankar v. Harishanka^' (8) ; Karuppa v. 
Kolanthayayi (9) ; Joy Ghunder v. Rx^nchur^i (10) ; Sudharani v. 

1) ; Sha^ikara v. IIan7na{\^) ; Strivia7i v. These 

are matters which affect tlio internal autonomy of the caste and its soci^ 
relations, and suits in regard to them have been properly held to bo barred 
by s. 21 of Regulation II of 1827 and similar enactments in other parts 


of India. 

liut where, as in this ca.^e, a man’s character and status as a member 
of a caste is called in question, and on the strength of an alleged excom- 
iiiunicatiou it is sought to deprive him of the use of a priestly office 
connected with a teojple. with lands and perquisites attached to it. 
it is clear that the Courts must inquire into the factum of excom¬ 
munication. and to see that the expulsion was in accordance with 
caste usage and in conformity with natural justice. It may not be possible 
for a Court to determine tl\o adequacy of the religious grounds on ''hich 
the excommunication is based, hub it can and ought bo satisfy itself that 
there are fair and bc 7 zn fide grounds for such action. There is nothing m 
the record to show that the excommunication in the present case fu failed 
thi-:; character. It appears that the misconduct attributed to the appellants 


(1) 12 M. 405. 

(41 h B. 83. 

(7) 16 W. R. 103. 

(10) G W.R. 325. 
il3) I M. H. C. R. 301. 


(2| 11 B. 185. 

(5) 4 B.H.C.R. A.C.J HO. 
(8l 10 B. 661. 

(11) 3 B. D. R. 91. 


(3) 9 M. 819. 

(6) 6 B.H.O.R. A.C.J. 17. 
(9) 7 M. 91. 

(12) 2 B. 470. 
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is that they did not attend upon the swami, and that they refused to allow 
a share in the temple lands in their possession to the other sharers. The 
Distrioc Judge himself states that there are no adequate grounds for the 
alleged expulsion. It is also not clear whether the Swami has a right of 
dismissing or employing the pujari in the temple, or wnether the £131] 
excommunication has been resorted to in order to compel obedience to the 
wishes of the bhaubands for a share in the temple lands. 

If the appellants as plaintiffs had a right to require the Courts to 
make an inquiry into the factum and regularity and bona fides of the excom¬ 
munication proceedings, it is clear they have a stronger right as defendants 
to insist upon such inquiry before an injunction is given against them. 

We must, therefore, remand the case for a finding upon the issue 
about the regularity and bona fides of the excommunication. 

Case remanded. 
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B. —Upon remand the District Judge found that the sentence of ezeommunioa- 
tioQ was not passed on ju-^tifi.able grounds after a fair a^d proper inquiry. 

On this finding the High Courc reversed the decree u£ the lower Court and dismissed 
the suit. 


23 B. 131. 

APPELLATE CIVIL. 

Before Mr, Justice Parsons and Mr, Justice Ranade, 

Rajaram and another {Original Defendants, Nos. I and 2). 
Appellants v, Ganesh {Original Plaintiff and Defundant No. 4), 

Respondents/'' f2yth February, 1898.] 

Gift—Revocation of —Vritti— Gift of VriL’i—Vulidifj/ of suih gift-—Com.p\ilsory 
alienation cf vritti invalid —P» ivate alienation not absolutely prohibited. 

Wbeu a gift is made, the donor taking all the steps in bis power to give effect 
to it, it is complete, and bo cannot revoke it by a sub.sequoiit will. 

A vriifi cannot bo sold in ezeoutio i of a decree. Such a compulsory aliena- 
ti'iD is not only opposed to the Hindu law and public policy, hut is also against 
the provisions of B 206 >f the Code of Civil Pcoceiure (Act XIV of 18d2l. But 
private alionatiuits are not absolutely prohibited. Ido general rule can be 
pleaded in such mttters. The rules of succession depend upon each particular 
foundation or office, and in respect of it, custom a'.d practice must govern and 
prevail over the text law which prohibits both partition and alienation. 

[F., 13 Ind, Cas 225 = 5 8.L R. 107 ; 16 Bom. L. R. 59.3; Appl.. 26 M. 31 (33;; R., 27 B. 
31 (.39); 36 C. 975 (9771= 13 O W.N. 108 I = 3 Ind C*s. 76; 26 M L J 3l5=(i914) 
M.W.N 286 = 23 lod. Cas. 72 ; 20 C D.J. 183= 19 C. W.N. 208 ; Cons., 34 C. 828 
(833)= 11 C.W.N. 782; 46 P.R. 1901=64 P.L.R. 1901.] 

Second appeal from the decision of Rao .Bahadur D. G. Gharpure, 
Additional First Class Subordinate Judge at Nasik. 

[1321 Oao Bhikambhat was the original owner of the property itx 
dispute,which consisted of (l) a house at Trimbak, (2)oa0-fourth share in 
an inam village, (3) a right of service iu the temple of Shri Trimbakeshvar, 
and (4) one-balf share in the upadhikpana vritti {X) on Iho Kusha.varth 
Tirtk, which is a sacred place at the source of the Godavari. 


“ Second Appeal No. 948 of 1897. 

(1) The Vritti is a priestly office in virtue of which certain religious services ace 
performed on behalf of pilgrims to the tirth who pay foes to the holders of the vritti 
for the performance of those services. See 10 B. 395- 

87 



23 Bom. 133 


[NDIAN DKClSIONXi, NEW SERIES 


CVol. 


1898 

FBB. 28. 

APPBIi 

r<ATB 

Civil. 

23 B. 131. 


Bhikambhatf made a gift of the whole of the property in dispute to the 
plaiabit? by a hakshis-patra (deed of gift) da»;ed 16fch November, 1808. 

At the date of the gift the house and the inam village were in the 
possession of a mortgageB to whom Hhikambhat had mortgaged them. 
Bhikambhat. however, handed over to the plaintiff such documents of title 
as ho had with him relating to the property, and he also applied to the 
Bavenue authorities to transfer his share in the inam village to the plaintiff’s 
name. 

As to the vritti, plaintiff entered upon the duties of his office 
immediately after the execution of the deed of gift. 

On the 5th January. 1891, Bhikambhat adopted defendant No. 1 
and made a will by which he revoked the deed of gift to the plaintiff and 
bequeathed the whole of his property to his adopted son (defendant No. 1). 
Bhikambhat died shortly after Awards. 

In 1894 plaintiff filed the present suit to establish his title to the 
property under tlio deed of gift executed by the deceased in his favour. 

The di’foodants pleaded {inter olia) that the deed of gift was invalid 
on the Ground that it was not accompanied with possession, and as to the 
vritti and tdie right of service in the temple contending that Bhikambhat 
was not competent to alienate them to a complete outsider and stranger 
to the family. 

Both the lower Courts held the gift valid and awarded the plaintiff’s 


claim. 

Defendants thereupon jDreferred a second appeal to the High Court. 

[133] Daji Abnji Khare, for appellmts The deed of gift is invalid 
because it was not accompanied by delivery of possession. Part of the 
property in dispute was not in the possession of the donor at the time of 
the gift. It was then, and is still, in the possession of the mortgagee. As 
regards the vritti and the right of service in the temple, the donor conti¬ 
nued in possession after the execution of the deed, since find that the 
donee signed the receipts for the payments made to him in the donor s 
name. The gift was. therefore, incomplete and it was afterwards revoked 
bv the donor hv his will. But assuming that the gift was complete, still 
it is open to the ohjeebion that the vniti as well as the right of service m 
a to.nplo am inalienable under the Hindu law. A religious oihee cannot 
ho made the object of pale, mortgage or gift, and the emoluments of the 
office are absolutely cxtnt commercium—Uajak Vurmah v. Ravi 

Vurm^ua (1) : Narasimma v. Anantha (2). A vritu ,s a right of personal 
service nnd as such cannot bo attached or sold in execution of a decree 
Ganesh v. Shankar (3). In the present case the vritti transfermd to 

a pu fect xtranger. Such an aUouation ou.sido the family is bad —Kuppa 
v. Dorasamiii) ■. Durga Dibi v. Chanchal Rarn {^jh 

N. G. Ohandavarkar, for respondents : — It is found as a fact by both 
the lower Courts tliat the gift was carried out by the donors baking all the 
stops necessary to give effect to it. This finding is conclus-ve on this 
Court iu second appeal. As to the alienability of a ib is too broad 

a proposition to assert that a vritti is absolutely inalienable. No such 
rule is rioducihla from the decided cases. On the contrary the Courts 
have upliold the alienation of a priestly office to a member of the founder s 
family standing in the line of succession —Sitarambiiat v. Siiaram (6): 


12) 4 M. 391. 
(S) 4 A. 01. 


(1) 1 M. 235. 
(4) 0 M. 7C. 
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Srinivasa v. Rengasami (1) ; Mancharam v. Pranshankar (2), Even an 
alieoat-ion to a stranger has been allowed where suoh alienation is in the 
interest of the endowment— Kketter OhuTtder Ghose v. Hari Das iS). No 
doubt it has been held that a vritti tl3i] oannot be sold in execution of a 
decree. But the grounds on which such an alienation is forbidden, do not 
apply in the case of a private alienation. If a vritti were subject to attach¬ 
ment and sale, the auction-ourohaser might be a Mabomedan or a Christian, 
and he would be both unwilling and incompetent to perform the services to 
an idol. But these objections do not apnly to the alienation in the present 
case. In Sadashivv. Jayantibai (4), this Court has allowed the sale of a 
vri^jieven in execution of a decree. It is not, therefore, correct to say that 
a vritti oannot be alienated under any circumstances. It is for the Court 
to determine in each case whether the alienation is one that can be upheld. 

Ranade, J.—The appellants’ pleader in this case raised only two 

contentions in his argument before us.-first, that the gift in this case 

was invalid, because it was not carried out by transfer of possession, and was 
subsequently revoked by the donor, and secondly, that the alienation of the 
vritti was invalid as being the alienation of an hereditary priestly office 
outside the family to a stranger. 

As regards the first contention, both the Courts below have found in 
respondent’s favour, that the possession was transferred to the respondent 
by the donor taking all the steps necessary and in his power to effect it. 
This is a question of fact, and we must accept the concurrent finding of both 
the lower Courts as binding on \is in second appeal. The donor transferred 
tbe'documents relating to the vritti to the respondent, and he also applied 
to the Revenue authorities to transfer his interest in the inam village 
to respondent. The donor was not in possession of the inam village and 
the bouse, which he had mortgajjel to his creditors, and transfer of actual 
possession was in the nature of things impossible till the debt was paid 
off. The duty of service in the temple was performed by the respondent, 
who signed the receipts in the donor’s name. We must, therefore, over¬ 
rule this objection. If the gift was carried out by the donor’s baking all 
the steps in bis power to give effect to it, it was complete, and the donor 
had no power bo revoke it by a subsequent will, as was sought to bo done 
in the present cr.se. 

[136] The other ground of invalidity presents more difficulty. It 
appears that the obieebio*^n tl)at a vritti was inalienable was raised in the 
Courc of first instance, and decided against the appellants before us. In 
the District Court, the point was again raised, bub the judgment of the 
lower appellate Court shows that it was not pressed there. This of course 
does not deprive the anpellaots of their right to raise the question in 
second appeal— Zuppa v. Dorasami (5). 

It appears from the authorities cited, and from others which will be 
noticed further ou, that a distinction has been made by the Courts between 
■vrittis such as those in dispute in this case, and defined in Ganesh v. 
Shankar (6), and the right of hereditary service in temples, private and 
public, and between alienation to strangers and to members of the family, 
and, lastly, between compulf-ory and private alienation. Compulsory 
alienation by way of sale in execution of decrees has been dinallowed 
in all cases as being not only opposed to Hindu law and public policy but 
•against the provisions of s. 266 as being rights of personal service— 
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Most of these decisions relate to temple offices in Madras Presidency 
where the sentiment against alienation is very [136] strong. In other 
parts of India, the restrictions are less strictly enforced, especially when the 
alienee is a nearly related noember of the family. In this Presiilency it 
was ruled in Sitarambhat v. Sitararn Ganesh (11) where the dispute related 
to a temple office, that alienation to grand-children by way of relinquish¬ 
ment on the part of the grandfather was nob illegal The principle was 
I'e-allirn^ed in Mancharaniy. PranshankciriX^)^ where the dispute related to 
a joshi vritii, and it was held that alienation bo a member in the line of 
succession or to a possible heir, bandhu or eapinda, would not be illegal 
unless there was any express direction of the founder, or rule or usage to 
the contrary. In KhcUer Chunder Ghose v. Hart Das Buiidopadhya (13) the 
alienation by the entire family of the sebaits of private idol with its 
endowc<i land to a stranger was upheld as being in the interest of the 
idol, and calculated to carry out the objects of the original founder. A 
similiir transfer in respect of a public temple was held to bo h-gal — Koiiwar 
Doorq inath lioy v. ifuvt Chunder Sen (14). Wlv^ro the ahenabion is made 
by ciiO out of several joint owners for his own benefit, the transfer was 
bold to ho illegal— Kupa v. Dorasami ; Narasimma v. AnanCha, In 
(Jkoor D-^ss V Chunder Sekhur Doss (15) bucb a transfer was held to be 
invalid beyond the life-time of the alienor. In Knpva v. Dorasomi^ 
transfer to a person not in the lioe of heirs was disallowed. In DiiKja 
Bifn V. Chanchal Ravi, alienation outside thn fami.y was bold to be illegal. 
In Sadnshiv v. Jayanlibai{\Q>), on the other band, the execution of a decree 
directing the sale of a vrilti was upheld. 

I', will be thus seen that in the case of private alienations the prohi¬ 
bition i.s nob of general application. As observed by tlieir Ijordshius of 
tln^ Privy Council, no general custom can be pleaded in such matters. The 
rules of succession depend upon the nature of each particular foundation 
or oliico, and in respect of it custom and practico must govern and prevail 
over the text law which admittedly prohibits both partition and alienation — 
Rnjah Multu Ravialtnria Setupati v. Perianayaguni Pillai{17)'. CIS?] Gtee- 
dharce Doss v Nuvdo Kissore Doss AlohuntilS). Rajah Vurvia Valia v. Ravi 
Vurvia ^Jutha ; Gcnda Puri v. Chhatar Puri (19) : Duroa Bibiw. Ohanchal 
Ravi ; Ravilingavi PiHat v. Vythilingavi Pillai (20) ; ManrJiharnni v. Pran- 
shavkar. 13y force of custom, however, a limited right of partition and 


Ganesh v. Shankar ; Govind v. Ramkrish7ia (1) ; Kalee Chtirn v. Bungshee 
JiZokun Dass (2); Durga Bibi v. Chanchal Ram (3) Dubo Misser v. 

Misser (4). Such compulsory sales might transfer such properties to 
persons disqualified to perform the duties of the office. In the case of 
private alienations, this objection does not hold equally good, and private 
alienations are not absolutely prohibited. Alienations to strangers are 
indeed not favoured, as will be seen from the rulings in Rajah Vurmah 
Valia V. Ravi Vurtnah io), Narasimviaw Anantka (.6), Raja Vurmah Valia 
V. Ravi Vurmah Ku7ihi Kutty (7), Keyake Ilata Kotel Kanni v. 'Yadattil 
Vellayangot (8). Rajah of Cherakal Kovilagom v. Mootha Rajah {9)» 
Veyikatrayar v. Srijiivasa Ayya7igar (10). 


(1) 12 li. 3G6. 

(5) 1 I. A 76. 

(91 7 M. II. O.B. 

(12) G 13. 298. 

(16) e B. 185. 

(20) 16 M. 490. 


(21 15 W. R. 339. 
(G) 4 M. 391. 
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(13) 17 C. 657. 

(17) 1 I.A. 209. 


(3) 4 A. 81. 

(7) 1 M, 235. 

(10) 7 M.H.C.R. 32. 

(14) 2 O. 341. 

(18) 11 M.I.A. 405. 


• 4) 5 B.L.R. G17. 

(8) 3 M. H.C.R. 380. 
(11) 6 B.H.C.R. 250. 
(15) 3 W.R.152. 

(19) 13 I.A. 100. 
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alienation might be established, and the oustom must be ascertained by 
evidence in each class of cases. 

As this point has not been formally inquired into, it becomes neoes^ 
sary to send down the following issues and obtain a finding on the 
same :— 

(1) Whether a custom and px'actice of the alienation or gift of the 
vritti in dispute and of the service in the temple was established either 
generally or as limited to particular classes of heirs or relations ? 

(2) Whether the appellant’s gift falls within oris governed by such 
oustom and limitations ? 

The finding and evidence taken^ if any, should be certified to this 
Court within two months. 


23 B. 137 (F.B.). 

APPELLATE CIVIL—FULL BENCH. 

Before Sir C. jP. Farran, lit., Chief JxiStice, Mr. Justice Candy and 

Mr. Jxistice Fulton. 

Bhavrao and others {Oriijinal Defendaxits Nos. 17, 19 and 20), 
Appellants v. Rakhmin and others {Original Plaintiffs), Respondents.’'^ 

[1st March, 1898.j 

Partition—Alienaticn hy co p'irceners — Possession by alienee—Adverse possession— 
Liimitatton — IJ^T7tifa^io7t Act (XV of 1877), sch. II, A7ts. 127 Q7td 144. 

Whero co p-irceners have alir Dated their shares io the joiot property by sale 
aod mortgage, and tbealieoees have been in possession for more than twelve years, 
a claim for partition is, as against such alienees, barred by limitation under 
art. 144 of the Xjimitation Act (XV of 1877). 

Pandurang v. Dhaskar (1) distinguished. 

[138] Article 127 of sch. II of the Limitation Act (XV of 16771 does not 
apply except in cases between members cl a joint family It does nob apply to 
ihe case of a stranger to tbo famiiy holding property which originally bclooged to 
the family. As to him the ordinary rule of limitation (art. ]44i applies. 

[F., I P. L. H. 1902 ; R.. 27 B. 43 (51) ; 9 Ind. Gas. 540 = 23 P.L.R. 1911=48 P.W.R. 
3911 ; J5 Ind. Gas. 394 = 15 O C. Ill ; U E R. (1897—1901), 469 (47J) ; 12 A. L. 
J. 1233 = 27 Ind. Gas. 36.] 

Second appeals from the decision of M. P Khareghab, District Judge 
of Hatnagiri. 

Suit for partition and possession. Tho plaintiffs claimed a onc-fifth 
share of a portion of the village of Bhelsai, which itself bad been previ¬ 
ously partitioned. Most of the land in question was. however, in the 
possession, nob of the oo-sharers, but of their alienees, to whom they had 
from time to time sold or mortgage 1 their shires. These alienees were 
made defendants to this suit and som-^ of thorn pleaded adverse possession 
for more than twelve years. The defendants were eighty-five in number. 

The lower Courts granted partition. Toe District Judge was of 
opinion that, as regarded the right of partition, there was no adverse 
possession and that art. 144 of the Limitation Act (XV of 1877) did nob 
apply. The following is an extract from bis judgment :— 

“ It has been argued that all the alienations prior to 12 years before 
suit are free from resumption, as the suit with respect to them is barred 

• Joint Second Appeals Nos. 909 and 990 of 1896. 

(1) 11 B. H.C.R. 72. 
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by arb. 144 of scb. II of tho liimitabioo Act. Bub I think otherwise. 
If the original sub-sharers bad continued in possession, it is clear that this 
suit for partition of what was admittedly joint properbv could not have been 
barred even against an outsider (see 11 Bom. H. C. Rep., 72). I do nob 
see, therefore, why it should be barred if the sub>sharers put their mort¬ 
gagees or vendees iu possession. Those vendees and mortgagees admittedly 
took possession knowing it was joint property liable ultimately to partition ; 
they did nothing to show the other sub-sharers that they denied their right 
of partition. There was, therefore, no adverse possession as respects the 
right of parbiuoD, and arc. 144 is inapplicable. Of course, these alienees 
have gob tho equitable right of having^bhe alienated property assigned, as 
far as possible, bo the shares of their respective alienors ; but if they have 
anything in excess, it can be resumed jnst as it could have been from the 
original sub-sharois to equalize the shares. 

TwoseparaJo groups of defendants appealed to tho High Court (appeals 
Nos. 989 and 990 of 1896), Tlie appeals came before a Division Court 
(Farran, C.J., ami Candy, .1.), which referred the following question to a 
Full Bench :— 


“ Whether on the fads stated by the District Judge the claim for 
partition of the lands which have been in tho possession of vendees and 
mortgagees and [ »39] holders under alleged purchases, for more than twelve 
years, is barred by limitation.” 

The Full Bench consisted of Farran, C. J., Candy and Fulton, JJ. 


Both appeals were heard together. 

Maneksha J- Taleyarkh^n and Mahadev R. Bodas, for appellants 
(defendants).—We have boon in possession as mortgagees and vendees for 
more than twelve years under mortgages and sales made by co-sharers of 
tho plainbilf. It is contended that our long possession is no defence against 
a claim for partition, and that the plaintiffs can recover the land from 
us. Wo contend that our possession has been adverse to their claim, 
and that their claim is barred by art. 141 of tho Limitation Act— 
Datlo V. Babaji il); Ganesh v. Bamchandra {2). Our mortgage-deeds 
purport to mortgage specific lands to us, and the mortgagors (the co- 
sharors) are described as the owners. We had nothing to do with any of 
tho co-sharers, except; the mortgagors, and, therefore, so far as regards 
others our possession has been adverse. No doubt it is true that co-sharers 
in possession do not exclude each other, and that possession of co-sharers 
is not adverse to tho other co-sharors. But an alienee of a co-sharer is 
rjot a co-sharer. Ho is a strangor and he does exclude the others, and 
his possossion is adverse— Bejot/ Chitndcr v. KciHy Prosouiio (3) \ Lukshyiicm 
V. Moru i4). Article 144 of tho Limitation Act iXV of 1877) applies— 
Ham Lakhi w. Ihtrqa Charan (5); Uorendra v. Aunoardi (6) ; MuUiisami 
V. Itamkrishna \ Rauev. Raiic (8). Thocasoof Pandurano Bhaskari9), 

relied on by the Courts bolow doos not apply. 

Vasndno Gopal Bhaiidarkar, for respondents (plainbilfs).—The plaintiffs 
have a right to partition and possession as against the defendants. Those 
of tho dofondants who have purchased from co-parconors have no better 
title than their vendors as against the other co-parceners —Pandurang v^ 
BJiaskar (9). Tho dofondants took tho lands knowing they were joint 
property. [140l Art. 127 of tho Limitation Act does not bar the plaintiffs' 


(2) 20 B. 657. (3) 4 C. 337. 

(5) 11 C. 680. 16) 14 O. 544. 

(8) 3 B. H.C.R. (A.C.J.) 173. (9) 11 B.H.C.R. 72. 


(1) P. J. (1894), 149. 
(4) 16 B. 722. 

(7) 12 M. 292. 
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olaim— SorendraY. Aunoardi (1). This suit would lie against the oo- 
sharers and, therefore, it lies against their assignees. Santnant v. 
Mahadev (2) ; Vinayak v. Mainai (3) ; Ohinto v. Janki (4). 

JUDGMENT. 

Parran, C. J.—We think that the question referred for our decision 
should be answered in the affirmative. 

The first point to consider is what article of the schedule to the 
Limitation Act is applicable to the case. We think that art. 144 is the 
article which applies. The only alternative article which can be suggested 
is art. 127, but we do not think that it is applicable. That article deals 
with the limitation applicable to joint family property. Ic provides a 
special rule of limitation api.'licable to that class. In the case of such 
property mere lapse of time is of no avail. There must be exclusion to 
the knowledge ol the person excluded before limitation begins to run. 
It is applicable only to property belonging to members of what may in 
common speech be called a joint family— Bavci&hav. Masumsha (5). The 
Allahabad and Madras High Courts would coufine its operation to pro- 
party of a joint family in the technical or Hindu sense of the term— 
Amme Raham v. Zia Ahmad (6); Patcha v. Mohidin (7). It does not, 
in our opinion, apply to the case of a stranger to the family holding 
property which originally belonged to the joint family. As to him, we 
think that the ordinary rule of limitation is applicable. The principal 
decisions upon this point are collected in Starling on Limitation, p. 251 
(Ed. 1895). We need only refer to Kartick Chunder v. Saroda Sunduri 
Debi (8) ; Muttusami v. Ramkrishna (9). 

The article applicable to the case must, therefore, be art. 144 and 
the inquiry is limited to this :—Has the possession of the alienees been 
adverse to their respective alienors and their co-parceners or not ? It 
can hardly, we think, be contended that their possession was not 
adverse to their alienots. The latter [141] sold or mortgaged to their 
respective alienees certain defined and distinct portions of the estate, 
which had been in their exclusive possession and put the purchasers 
in possession of the same. The deeds are clear and unequivocal 
in their terms. The alienors convey to the alienees separate portions 
” out of their share,” using these words or words to that effect. 
The boundaries are given of the plots conveyed and the alienors 
covenant for title. It cannot, wo think, be said that a purchaser entering 
under such a deed, whether it be a deed of sale or a mortgage, does 
nob enter as owner, absolute or qualified as the case may be, of the 
particular plot of land so conveyed bo him, and not as purchaser of a right 
to ask the Court upon a partition to have that particular plot, which he 
has purchased, assigned to his alienating co-parcener in order to give 
effect to his purchase according to the principle laid down in Pandurang 
V. Bkfiskar (10). 

What, then, is the purchaser’s position with referanco to the co¬ 
parceners of his vendor or.mortgagor ? The answer, wo think, must bo 
that, as he enters as owner and in right of his conveyance, his possession 
is adverse to them also. In the eye of the law, all the co-parceners, 
though for the sake of convenience they may be in separate possession of 
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FUIjL 

Bench. 
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(2) 18 B. 513. (3) 19 B. 138. 

(6) 13 A. 282. <7) 15 M. 57. 

(10) 11 B. H. C. R. 72. 


(1) 14 C. 544. 
(6) 14 B. 70. 
(9) 12 M. 292. 
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porbions of the joink osfcate, are the owners of the whole estate including 
the alienated portion. It may be and indeed is the case that such a 
piirehager by his purchase does not get a good title to the land conveyed 
to him by a single co-parcener, but only the qualided right laid down in 
Pandnrancf v. Bhaskar and he is liable under some circumstances 

even to be evicted if the co-parceners take the requisite steps within the 
statutory period- Nevertheless his exclusive possession does not on that 
account cease to be adverse. He, entering as owner, his possession must, 
wo think, necessarily be adverse to the true owners. Adverse possession 
depends upon the claim or title under which the possessor holds and not 
upon a consideration of the question in whom the true ownership is 
vested—whether in a single person or in many jointly. “Adverse 
po.=:sossion is possession by a person holding the land, on his own behalf, 
or of some person other than the true owner ” Cl42j—Per Markby, J.. in 
Bejoy Chuiider v. Kaily Prosonno (1). In favour of such a holder limi- 
tation begins to run from the date of his possession, provided the true 
owner is not under disability and is capable of suing. 

The District Judge lays stress in this case upon the fact that the 
alienees must have known that the .alienors were separate holders of 
property held in co-parcenary ; indeed he speaks of such knowledge as 
being admitted. The statements of the defendants, the alienees, in their 
pleadings scarcely admit, we think, of being construed so unfavourably to 
them, but admitting that the defendants did know that the land which 
they were purchasing formed part of an undivided estate, wo do not think 
that it ailects the question. A person coming in under a title, which he 
knows to be defective, or oven a trespasser is not by reason of his know¬ 
ledge deprived of oho benefit of the law of limitation. The principle 
expressed in art. 126, which affords a clear analogy to the present 
case, applies, wo think, alike to a purchaser with and to a purchaser 
without notice. 

The view which we have above expressed is in accordance with the 
decision in Datto v. Bahaji (2), but in that case it does not appear that 
the defendant knew that he was purchasing the interest of one branch of 
the family only. The decision in that case was cited with approval in 
Ganesh v. Ttamchandra (3) 

The judgment in Pandnrany v. Bhaskar (.sw/jra) on this branch of the 
case, upon which the District Judge relies, does not, we think, at all mili¬ 
tate against the view which we have arrived at. It was there hold that 
Bhnskar, the ^►urchaser of Nilo’s share in a joint estate, had to show that 
Nile’s claim against Pandurang, Nilo’s co-parconor, was not barred at the 
date of his purchase. To that extent he w’as identified wibli Nilo. If Nilo 
was barrod. Bhaskar was barred too. That is clear. Bhaskar's purchase 
appears to have been shortly before suit. The sale was in 1S71 and the 
suit in 1871. If Bhaskar's purchase had been more than twelve years 
before suit. diiVorent considerations would have arisen. The case, moreover, 
is rather the converse of tlie present and is not a ruling against the defend¬ 
ants. tlio alienees, ri43] who are defending their possession and nob 
seeking the aid of the Court as plnintiiTs. 

The inconvenionco of a contrary ruling to that which we have express¬ 
ed is shown by the practice which prevails in the Ratnagiri District from 
which those appeals come. There the ordinary condition of a khoti estate 
hold in co-parconary appears to bo that the parceners should be in occupation 


(IJ 4 C. 327. 


(2) P. J. (Ifi94), 149. 
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of separate portions of the estate— Bahashet v. Jirshet (1). This oondition 
originally adopted temporarily for the oonvenienoe of the co-parceners often 
continues for very long periods without an actual partition taking place. 
In the above cas3 it appears to have continued for more than 150 years. 
Another instance of the practice will be found in Sakho v. Narayan (2). 
A purchaser thus might be in possession of land which he had purchased 
for valuable consideration for 50 years or more, considering himself to be 
the owner, aod after that period the co-parceuers of his vendor, by filing a 
suit for partition amongst themselves and adding him as a party, might 
deprive him of it. No limitation would ever run in his favour. If knowledge 
is important, an inquiry into the knowledge with which he purchased would 
have to be made. It is to avoid such inquiries as those, and to quiet titles 
depending upon possession, that statutes of limitation exist. The same 
reasoning applies to the lands in respect of which the defendants in 
possession have not been in a position to prove the deeds of sale. 

As to the contention that the plaintiffs’ share was under mortgage at 
the date of the alienation, ic was a question which was not raised in the 
lower Court, or referred to the Full Bench. It is of little more than 
academical interest, as it only extends to the plaintiffs’ one-fifth share in 
those lands. We shall leave the Division Bench to deal with it. 
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Appeal referred to Division Bench for disposal. 


23 B. 144. 

[144] APPELLATE CIVIL. 

Before Sir O.F. Farran Kt., Chief Justice and Afr. Justice Candy. 

Ganpat {Original Plaintiff), Appellant v. Anna.JI {Original Defendant), 

Respondent.^' [28th March, 1898.J 

Hindu law—Joint familt/—Family Prooerty—Family firm—Partnership—Partnership 
suit between members of joint famaly— Suit by a co-parcener for an account of the 
profits of a joint family firm—Injunction—Exclusion of partner. 

A member of a joint Hindu family cannot maintain a suit for an account of the 
profits of a partnership which is alleged to be joint lamily property and an award 
of his share in such profits when ascertained. 

This rule of Hindu law does not prevent ao injunction being granted in cases 
in which ooe member of the family is prevented from taking part in the business 
of the firm. 

IR., 10 Ind. Gas. 210 = 5 S.L.R. 47.] 

Second appeal from the decision of W. H. Crowe, District Judge 
of Poona. 

The plaint stated that the parbios to the suit were full brothers pos¬ 
sessed of joint ancestral property, consisting {inter alia) of a shop at 
Poona ; that the defendant did not allow the plaintiff to enter the shop, 
inspect the account books, and bake part in the managemont of the shop ; 
And that the defendant had bean acting in a manner detrimental to the 
loint business. 

The plaintiff, therefore, sued (1) for an account of the cash, stock in 
trade, and of the debts and liabilities of the Poona shop, and for an award 


* Second Appeal HOC of 1&07* 

(1) 5 B.H C.R . A.O.J. 71. (2) 6 BH.C.R. (A.C.J.) 238. 
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of such sum as migbb be found due to him on taking accounts ; (2) that 
the defendant might ba held liable for such sums as might have been lost 
by negligence or laches on his part ; and (3) for an injunction restraining 
the defendant from excluding the plaintiff from the joint possession and 
management of the shop. 

The defendant pleaded {inter alia) that he and the plaintiff were not 
joint and did not carry on joint dealings ; that a partition had been effected 
between the parties in accordance with an award dated 16ta August, 1894; 
and that the suit as framed would not lie. 

The Subordinate Judge hold that the suit in its present form would 
not lie; and that as there was admittedly other joint [145] family pro¬ 
perty, moveable as well as immoveable, over and above the joint business, 
the suit ought to have been for partition of the entire family estate. The 
suit wa^, therefore, dismissed. 

Tliis decision was aflirmed, on appeal, by the District Judge. 

The plaintiff thereupon preferred a second appeal to the High Court. 

Branson (with him P. P, Share), for appellant. 

Ganpat S. Rao, for respondent. 


JUDGMENT. 

FaruaN. C.J.—We agree with the lower Courts in thinking that the 
plaintiff claiming to be a member of a joint Hindu family cannot maintain 
a suit for an account of the prohts of tbo Poona partnership which he 
alleges to be joint familv property and an award of hia share in such profits 
when ascertained. This is in accordance with the general rule of Hindu 
law which governs such cases. 

Counsel for the appellant did not controvert that view. What he 
contended was that his client was entibleil bo maintain a suit for the 
injunction which he sought, rosbraining the defendant from excluding him 
from the joint possession or management of the Poona shop, and we are 
of opinion (assuming his allegations to be proved) that the plaintiff is 
entitled to that portion of the relief prayed for. The plaintiff ought nob, \ye 
think, to bo refused relief bo which he is entitled, because he seeks in 
addition relief to which he is nob entitled. There is no rule of law which 
prevents the Court from interfering to protect a partner in the enjoy¬ 
ment of liis rights. The cases will be found colloctod in Lindloy on 
Partnership, p. 538, and Ker on Injunctions, p. 510. We need only 
refer to the case of Z w. X (l), where an injunction was granted restrain¬ 
ing the other partners from preventing one member of the firm from 
transacting the business of the partnership. The rule of Hindu law does 
not prevent an injunction being granted in cases of the ous^r of one 
member of the family from an item of family prepeYty—Anant Ramrav v. 

Gopat Balvant (2) and Ramchandra v. Damodhar (3). 

[1461 We reverse tbo decrees of the lower Courts and remand the 
case to the Court of first instance to be dealt with on the merits having 
regard to this judgment. Costs, costs in the cause. 


( 1 > (1855) '2 K. and J. 441. 
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SADASHIV V, TRIMBAK 

23 B. 146. 1898 

APPEIitiATE CIVIL. March la. 

Before Sir C. F. F*arra.n, Sit.^ Ohief Justice^ M.r. Justice Ranade and Appel- 

Mr, Justice Fulton. 

_ DATE 

SadasH[V Vaman DH.\MANK4a {Original Defendant), Appellant v. GlV^. 

Trimbak DivaKAR EaranBIKAR {Original Plaintiff), 28 B. 146. 

Respondent [lObh March, 1898.] 


Minor—Capacity to contract—Contract Act KIX 1872), 5s. 2. 10, 11, 247, 246_ 

Ratification—Release by minor father of his interest in ;oin< property to his 
son—Family arrangement—Voluntary conveyance by father to son —Transactioyi 
impeached by subsequent creditors. 

Per PArran, C.J.. and RANADE, J., (PULTON, J.. .—In India 

tho contract of a minor is not void, but voidable only, and is capable of 
ratification after he attains majority. 

A release by a minor father of all his right and interest in the ancestral 
property to bis son held to be valid if ratified by the donor after bea attained 
majority. 

Per Ranade, J.—The property sought to be protected by the release was 
admittedly ancestral property, and Vaman’s minor son had a half-share in it, of 
which the minor could at any time claim partition. The release was onlv 
intended to protect Vaman’s one half-share against the consequences of his own 
improvidence. When all existing debts were paid off and settled, Vaman’s 
right to make a voluntary conveyance of the same in his minor son’s interest 
cannot be questioned. Such conveyances are well known in English law, and 
there have been cases in India also where Courts have given effect to'such 
voluntary conveyances or gifts by a father to his son— Ganga Sahai v. Hira 
kiingh (1). Such transactions do not become colourable merely because in‘ their 
ultimate consequences they have the effect of protecting the family property 
against the prospective extravagance of the settlor, or because no adequate 
consideration is shown to have been paid by the party benefited. 

Per Pulton, J.—Apart from s. 7 of the Transfer of Property Act, 1382 
(which was not in force in the Presidency of Bombay when the release of 1887 
was executed) a conveyance depends on a preceding contract and cannot be 
valid unless the party making it is competent to contract'. Without an ante¬ 
cedent agreement to give and receive there can be no transfer at all. Tbe 
[147J power to convey must depend on tbe power to contract. Unless it can be 
held chat the provisions of s. 10 of the Contract Act were not meant to be 
exhaustive, and it was intended to leave out of consideration agreements by 
minors, we must hold that a minor is incompetent to contract. 

Vaman Sadashiv, a minor member of an undivided Hindu family, in 1887 
executed a release of his right and interest in certain ancestral property to his 
minor son. In 1892 Che plaintiff obtained a decree against him in respect of a 
debt incurred subsequently to the date of the release, and he sought to attach the 
released property in execution of bis decree. Ho impeached the validity of the 
release. 

Held by Fauran, CJ.. and FULTON. J. (Ranadk, J, dissenting) that the 
release was inoperative, and that the plaintiff was entitled to attach the property 
in execution of his decree. 

By Farran, C.J.. on tho ground that it had not been ratified by Vaman after 
be attained his majority. 

By Fulton. J., on the ground that the release was absolutely void and 
incapable of ratification. 

Per Farran, C.J., and Ranade, J., fFULTON. J,, dissenting). —Tho release 
was voidable only at tbe option of the minor (Vaman), and was not void, and if 
it was ratified or not repudiated by him on attaining majority, it was, in the 
absence of fraud, a valid transaction, at least as against judgment-creditors 
whose debts were of a subsequent date. 

* Second Appeal Ho. CG9 of 18QG. 

(1) 2 A. 809. 
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Second appeal from the decision of L. G. Fernandez, First Class 
Subordinate Jud^e of Thana, with appellate powers. 

Suit for a declaration that certain property was liable to attachment 
in execution of plaintiti’s decree against one Vaman Sadasbiv, the father 
of the defendant. 

The decree was obtained in 1892 by the plaintiff against Vaman 
Sadashiv. and in 1893 the property was attached in execution. Thereupon 
the guardians of the defendant, who was a minor, applied to have the 
attachment removed. They claimed that by a release dated 12tb October, 
1887, long before Vaman's debt to the plaintiff had been incuired, Vaman 
had released all his interest in the property to his son the defendant, and 
that consequently it was not liable to attachment for bis debts. 

The attachment was accordingly removed on the 27th August, 1593, 
and the plaintiff then hied this suit. 

The property released was ancestral property, having been inherited 
by Vaman from his adoptive father. At the date of the [1483 release, 
Vaman and his son the defendant were jointly interested in it as members 
of a united family, and by the release Vaman purported to make over all 
his right and interest therein to the defendant. The document recited his 
inability to manage the estate and an arrangement made by his sister 
Subhadrabai that she would allow him Ks. 15 a month for his maintenance 
in case he should execute it. and proceeded as follows:— 

'* Knowing that the object of my father was that the estate should 
not be wasted, that the same should always remain with the family, and 
knowing also that your object also is that the estate should remain for 
the benefit of the boy, I agree to your above proposal, and having waived 
all my right to and interest in the whole of the undermentioned 
immoveable and moveable ‘ estate,’ I have given (the same) to Sadashiv 
Vaman, in respect of wliich I have given this release in writing. 

“The whole of the abovemontioned immoveable and moveable 
propertv has been this day given into your possession and charge, and all 
the papers relating to the vakivat and ownership of the immoveable 
property have been delivered into your possession for enjoyment (thereof). 
To the said property I have (now) left iu mo no right, title and interest of 
any kind whatever. I will got the immoveable property transferred to your 
name in the Government records at any time you may require me to do so. 
I have duly given this release in writing of my own accord. The handwriting 
of Vinayak Narayan Gogte. an inhabitant of Banvel.” 

It appeared that in 1891 an application was made to the District 
Court for a certilicato of administration to the estate of the defendant, 
who, as already stated, was a minor. Vaman opposed the application and 
in the course of the proceedings denied and repudiated the above release. 
IIo subsequently, however, withdrew his opposition to tlio application. 

The Court of lirst instance dismissed this suit, holding that the release 
was valid and genuine, and that the property was. therefore, not liable to 
Vaman’s debts. 

On appeal the lower appeal Court reversed the decree and passed a 
decree for the plaintiff, holding the release invalid and inoperative on the 
grounds U) that Vaman was a minor when he executed it in 1887, 
(2) that ho did not ratify it on attaining majority, and (3) that it was a 
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■colourablo fcransaotion. and did nob operate to transfer Vaman’s interest 
to his son (the defendant). 

[149] On second appeal the main points argued were (l) whether 
the lower appellate Court was wrong in holding that the release was a 
colourable transaction not really intended to transfer the property and as 
such void as against Vaman’s creditors; (2) whether, having regard to the 
provisions of the Indian Contract Act {IX of 1872), a minor was capable 
of contracting at all, and whether, therefore, the release in question, being 
made by Vaman while he was a minor, was absolutely void or merelv 
voidable ; and (3) if voidable whether the lower Court was wrong, in law, 
in holding that "Vaman had not ratified the release after attaining majority. 

The Judges of the appeal Court differed in their judgments. Kanade, J., 
was of opinion that the decree of the lower Court should be reversed 
and the suit dismissed, bolding (1) that the transaction was bona fide ; 
(2) that the release executed by Vaman as a minor was only voidable, and 
not void ; and (3) that it had been ratified by him after he came of ago. 

Fulton, J., was of opinion that the decree of the lower Court should 
be confirmed and a decree passed for the plaintiff on the ground that under 
the Contract Act a minor is incapable of binding himself by contract or 
execution of a deed of transfer, and that such contract or transfer is void 
and incapable of ratification on attaining majority. He, therefore, held 
the release to be invalid. He was further of opinion that in second 
appeal the High Court was bound by the finding of the lower Court that 
the release was merely colourable and nob intended to transfer the 
property. 

The following judgments were delivered: — 

Ranade, j.—I n this case, as also in the two other appeals heard 
along with it, the contest lies between certain iudgment-creditors, who 
obtained decrees agaiost one Vaman Sadashiv Dhamankar in 1892, and 
in execution of the same attached in 1893 certain properties as belong¬ 
ing to Vaman, ».nd the appellants, who are certificated administrators, 
appointed by the District Court, of the esr-ate of Vaman’s minor son, 
who obtained possession of the said properties on the strength of a rel'^aso 
in favour of his minor son executed by Vaman on 12th October, [1501 
1887, and who succeeded in removing the attachment of the said 
creditors on 27th August, 1893. Tnese three suits were accordingly tiled 
in 1894 to obtain a declaration that the urouerties in dispute were liablo 
to be attached and sold in execution of the decrees against Vaman, and 
that the release of 12th October, 18S7, conf.-rred no rights on Vaman’s 
minor son to the same. The validity of the release-transaction was thus 
the principal point in issue between the parties, and there was also a 
further complication created by the circumstance that Vaman was alleged 
to have been a minor himself when ho executed the release in 1887. The 
Court of first instance held that Vaman was nob a minor at the time o£ 
the execution of the release, and that t^ie ivloase was a genuine and valid 
transaction, which transferred Vaman's interests to his minor son so that 
the property in dispute being included in the release, was nob liable to 
attachment and sale at the instance of V unan’s creditors. In appeal these 
decrees were reversed, as the lower C -art of appeal held that Vaman 
was a minor when heexocuted the release in 1887, and that he did nob 
ratify the release on attaining majorib\ , a>»d, lastly, that the release was 
a colourable transaction and effected no transfer of Vaman’s interest to 
hia minor son ; so that the properties io dispute were liable to attachmonh 
And sale. 
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1898 Id secood appeal, the three poiots to which the arguments of learned 

March lO. counsel on both sides were confined were : (1) whether Vaman was a 
- — minor at the time of the execution of the release ; (2) whether he could 
AppeIi- on attaining majority ratify the release so as to validate it, and whether 
DATE be did so ratify it : and (3) whether the release was a genuine and valid 

Civil. transaction, or only a colourable one which effected no transfer of interest. 

These are points of mixed law and fact. So far as they relate to matters 
23 B. IIB, of fact, this Court is bound to accept the findings of the lower Court of 

appeal. 

In regard to Vaman’s age in October, 1887, I must, therefore, accept 
as final the decision of the lower Court of appeal, namely, that he was 
under 21 years at the time. As his adoptive mother had taken out a 
certificate of guardianship and administration, her subsequent death shortly 
■after would not enable Vaman to [I5l3 attain his legal majority when he 
was 18 years old. The appellants’ contention to the contrary is opposed 
to a series of rulings both of this Court —Ychnath v. UVarubaUX), and of 
the Calcutta High Court —Girish Ghunder v. Abdul Se/um(2), Rudra 
Prokashv. Bhola NathiZ), Chunee Mul Johary v. Brojo Nath RoyW —and 
I must, therefore, overrule this objection. 

The next point for consideration is whether Vaman could ratify, after 
attaining majority, the release executed by him when he was legally a 
minor ; and if so, whether there was a legal ratification of the same ; in 
otiier words, whether the release was a void or voidable transaction, and if 
tbo latter, whether it was repudiated by Vaman. It is necessary to discuss 
this point in some detail, for my learned colleague, Mr. Justice Fulton, 
has come to a different conclusion from mine. His view is that a minor 
is incapable of binding himself by contract or execution of a deed of trans¬ 
fer, and that such contract or transfer is void and incapable of ratification 
on attaining majority. This view is cbietly made to rest on the wording 
of the definition of “ contract ” given in s. 10, which presupposes 

parties competent in respect of age (s. 11), and on the corresponding pro¬ 
visions of the Transfer of Property and Trusts Acts. I regret to be unable 
to accept this view, and I liold that the point is concluded by a long course 

of decisions. * , , , i 

The law as it stood prior to the Contract Act has been clearly express¬ 
ed by Mr. Justice Markby in Hart Ram v. JUa7i Ram (5) decided in 18G9. 
In this case the mortgage-bond was executed by the agent of a minor owner 
and legisterecl. and the mortgagee was in possession. This possession was 
sought to be disturbed by the auction-purchaser of the minor's right, title 
and interest on the ground that the bond was void and of no effect. It 
was held in that case that the transaction was voidable only, and that until 
it w'as so avoided by some disbiucb act of the minor on his attaining 
maioritv it must he considered to be a valid transaction. 

ri62j Thou came the Contract Act of 1872, and the construction to 
be placed on s. 10 of that Act was considered by the Calcutta High Court 
in Sashi Bhusan v. Jadu Naih (6). Garth, C.J.. and MoDooell. J.. held that 
the lower Court’s view that a bond passed to a minor was void by reason 
of its being entoied into by a party nob competent to contract, was not 
correct. Their l^ordsbips observed further that “ the language of the Indian 
Gontnicb Act may well have led to this mistake, A contract entered into 
with a minor is only voidable at the option of the minor.” The same point 
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was similarly decided by Sargent;, C.J., and Nanabbai Haridas, J., in 
jSanmant v. Jayarao (1). It will be noted that while in Sari Ram v. Jitan 
J2am, the mortgage-bond was passed by an agent of the minor owner, in 
the two other oases noted above the bonds were passed in favour of the 
minor, but this circumstance was held not to make any difference, ootwitb- 
standing the terms of the Contract Act. The question whether any and 
what change was effected by the Contract Act in regard to the validity of 
contracts and transfers by minors, was again considered by the Calcutta 
High Court in Mahamed Arif v. Sarasioati Debija (2), in which case Totten¬ 
ham and Trevelyan, JJ., held " that a transfer by a minor was only 
voidable under Hindu law. Apart from the Contract Act,... this transaction 
must be held valid, as it was not avoided hy the minor.” In the Contract 
Act there is no express provision declaring the contract of an infant 
to be void, but it is said that s. 2, sub-ss. (j?) and (h), and ss. 10 and 
11 have this effect. ... In the case of Sashi Dhunan v. Jadii Nath (3), a 
Division Hencb held that a contract entered into with a minor was only 
voidable at the option of the minor. We have carefully considered this 
decision. The question is one of some difficulty, bub on the whole we prefer 
to follow the decision to which we have referred.” The case of Sham 
Charan v. Choxodyy Debya (4) was also on a bond passed by a minor for 
raising money to defend himself in a certain prosecution instituted against 
him, and the Judges held that the minor was liable on the contract. In 
Watkins v. Cl533 Dhunnoo Babooi.6), a minor was similai'ly held liable for 
the costs of a suit in which he was defendant, and in which his property was 
in jeopardy. The only case which appears to militate against this current 
of authorities is that of Natima Bihi v. Debyiauth Shak^G), where Norris, 
J., expressed his view that “a minor in this country cannot contract at all, 
and that no other construction can be put on s. 11 of the Act. I3ut 
whether I am right or wrong, does not seem to signify as far as this case 
is concerned, because this is a case of speciBc performance of contract” 
and it has been decided that a minor cannot claim specific performance. 
Such a hesitating expression of opinion by a single Judge on a point not 
directly arising in the case cannot, in my opinion, be set against the 
numerous decisions of Division Benches of this and the Calcutta High 
Courts, where theoperation of the Contract Act was expressly considered. 
I am accordingly inclined to hold that this point is concluded by the 
authorities noticed above, and that a minor’s contracts and transfers are 
nob absolutely void acts, but only voidable at his option on attaining 
majority. 

Even if the question were nob so concluded by authority. I should bo 
inclined to come bo the same conclusion on general grounds. The Contract 
Act expressly enumerates eight classes of void agreements, and a minors 
Contracts are not included in this list. Sections 20 and 24-30 have a 
common feature that they relate to the natu're of the subject-matter, and 
have no relation to the parties contracting. Contracts founded on a 
mistake of facts common to both parties, wager contracts, contracts in 
restraint of trade, marriage, and legal proceedings, contracts without con¬ 
sideration, or for unlawful consideration, or uncertain agreements—all those 
have this common feature, and what is true of agi*eements is true of 
contracts, for contracts are defined to bo agreements enforceable by law. 
’'Where a contract is enforceable on one side, bub not on the other, such 
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contracts are expressly defined to be voidable^ and not void. A minor’s 
liability for contracts for necessaries must be affirmed under every system 
of law ; only s. 63 makes his property, but nob the [154] person oC 
a minor, liable in this case. The Contract Act itself expressly recogDize& 
a minor partner’s liability (s. 247), and the Transfer of Property Act 
which follows the Contract Act, s. 7, in this respect, similarly recognizes 
a minor donee’s obligation, when he accepts a gift burdened with condi¬ 
tions, and does not repudiate the gift. These circumstances show that 
the Legislature could never have intended to affirm a general and totai 
incapacity of minors, as such, to enter into contracts. The minor who 
executed the release in this case actually put himself forward as a man 
who had attained majority, and he took bonds and kabulayats in his own 
name one or two years before the release. Though technically a minor, 
be was a married man, and had a minor son born to him a year or two 
before the release, and the evidence of minority was so conflicting as to- 
lead two competent Judges to two difi'erent conclusions. He was old 
enough to run into extravagance, and repent of the same. I should hesitate, 
therefore, to lay down that such a minor's contracts were absolutely void. 

As shown above, the authorities are all the other way, and I, there¬ 
fore, hold that the release in this ease was voidable only at tbe option of 
the minor, and was nob void, and that if it was ratified, or nob repudiated 
by the minor on attaining at age of majority, it was in the absence of fraud 
a valid transaction, at least as against those judgment-creditors whose 
debts wore of a subsoQuent data to the release. 

The question of ratification has been considered by the lower Court 
of appeal from a legally wrong point of view. It has relied chiefly upon 
tbe circumstance of Vaman’s opposition to the appellant’s application for 
a certificate of administration to the minor’s estate in 1891, and certain 
stray acts of Vainan committed by way of self-assertion. As regards 
the opposition to the certificate proceedings, it is to bo noted that 
be withdrew the same on further consideration. The statements of 
Yaman in these certificate proceedings, made by him before ho with¬ 
drew bis opposition, are entitled to no weight, seeing that they were 
made to servo his imii;odtate purpose of the hour. It is not this oppo¬ 
sition made five years after the release, but bis conduct soon after 
[155] attaining majority, that ought to have been considered by the 
lower Court ol appeal —Ilari ]^am v. Jitan Ram (1). Vaman admittedly 
attained his majority in 1888-89, and the evidence of his conduct in that 
year, and in the following two years, shows clearly that he fully accepted 
the situation created by the release. The debtors and tenants of Yaman 
passed bonds, kbntns. kahnlnyntfis receipts and agreements in favour of his 
minoi' son represented by his guardian or next friend Sundrabai {alias 
Subiiadrabai), and a hundred such exhibits have been filed in the case, of 
Shake 1810, 181 I, 1812. Suits wore brought in the son’s name, and 
darkliasts given to execute decrees. On some of the bonds and agioomrnts 
pas 3 c<l in favour of tlio minor son, Yaman made endorsements, ICx. 257, 
acUiiowledping receipt of payments, and one of these bonds ie attested by 
one of the judgment-creditors in these suits, Rx. 108. Taking all the 
transactions of those five years, it is quite ])]ain that without Vainan’s 
active concurrence, such a renovation of contracts could not have taken 
place. During all that lime. Yaman only executed two sale-deeds, 
1^x3. 2GU. 270, in his osvu name, and appears to have appropriated two sums 

(1) 3 13.L.R. 42C. 
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for which he passed receipts, Exs, 58, 59. The two subsequent receipts, 1898 
Exs. 254, 255 are of a doubtful character, because the present appellants Mabob IQt 

gave notice and made protests. Such conduct and acquiescence on Vaman’s- 

part leave no room for doubt that he not only did not repudiate the AppeIi- 
release, but actually co-operated in giving effect to it after attaining LATE 

majority. I accordingly hold that the release was duly ratified by Vatnan. OlVIlj, 

Such conduct might also operate by way of estoppel against Vaman —— 

and Vaman’s subsequent creditors— Ganesh v. Bapu (1) ; Sarat Chunder ^ 

V. Gopat Chunder (2). Estoppel under s. 115 of the Evidence Act 
operates even against minors who put themselves forward as majors, and 
prevents them and those who claim under them from raising the question 
of their incompetency to the detriment of those who, acting on the faith 
of such representations, have been led to enter into certain transactions. 

The third and most important questiou to be considered is whether 
the release was a merely colourable transaction, and as [1561 such 
void against Vaman’s judgment-creditors. On this point also, so far as 
the decision of tho lower Court relates to a matter of fact, I am bound to 
accept its finding that Vaman’s sister Subhadrabai did not, as she stated, 
pay any money of her own to satisfy Vaman’s creditors. The point is 
not very material, as all existing debts wore admittedly oaid off by Vaman, 
or for him by his sister Subhadrabai. The evidence is clear that all Vaman’s 
creditors at the time of the release were paid off, and that the debts of 
the judgment-creditors in these three cases are till of a subsequent date, 
contracted apparently in 1891. when the auplication was made for a 
certificate. There was thus admittedly no fraud practised or intended 
against old creditors of Vaman by those who advised him to execute the 
release, and who were well-wishers of bis family, being in fact the pleaders 
who conducted the judgment-creditors’ suits in these three cases. 

It appears to me that tho lower Court of appeal did not correctly 
apprehend the true nature of the release transaction. The property sought 
to be protected by the release was admittedly ancestral property, and 
Vamau’s minor son had a half-share in it, of which the minor could at 
any time claim partition. The release was only intended to protect 
Vaman’s one-half share against the consequences of his own improvidence. 

M hen all existing debts were paid off and settled, Vaman’s right to make 
a voluntary conveyance of the same in his minor son’s interest cannot be 
questioned. Such conveyances aro well known in English law, and there 
have been oases in India also whore Courts have given effect to such 
voluntary conveyances or gifts by a father to bis son— Gauija Sahai v. 

Sira Sinqh (3). Such trinsactions do not become colourable merely 
because, in their ultimate consequences, they may have the effect of 
protecting the family property against the prospective extravagance of tho 
settlors, or because, no adequate consideration is shown to have been paid 
the party benefited. 

The consideration in such cases need not bo valuable. It is enough 
if it is what the law regards as good, i.c., natural affection for wife aud 
children. There is nothing illegal in such a couveyauce if it is made 
^ona fide^ and is not intended to defraud [l57] creditors. When the 
father is involved in debts and makes a settlement, mala, fidcs is presumed. 

But when there is no such indebtedness, no mala fidea can be presumed 
merely from the possibility that the settlement might prejudice tho 
claims of subsequent creditors. The lower Court appears to have lost 
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sight of this distinction, which the law makes between the claims of 
existing and subsequent creditors when it presumed against the hona, fides 
of the release chielly on the ground of its being prejudicial to the interests 
of Vaman's subsequent creditors. In the present case, the advisers of 
Vaman were aware of this distinction, and insisted on the prompt pay- 
ment of all existing debts, and these wore admittedly paid off, and every 
effort made to give the widest publicity to the transaction, and avoid 
all secrecy or underhand dealing. Under these circumstances, there 
was no room for presuming any fraudulent intention on the part of 
Vaman or his advisers. In the words of Chancellor Kent, (1) “ fraud in 
a voluntary conveyance was an inference of law in so far as it concerns 
existing debts. There is no such legal presumption as regards subsequent 
debts. There must be proof of positive fraud in fact” to vitiate a 
voluntary conveyance. No such evidence of positive fraud is forthcoming 
in the present case. If the release were a bona fide voluntary conveyance 
in its inception, it could not become colourable because the settlor, 
long after its execution, conbi*acbed more debts, and under the pressure 
of his creditors sought for a time to encroach unon his minor son’s rights 
in breach of the settlement, after he had ratified the same by his active 
co-operation. Both the grounds on which the lower Court of appeal 
has relied, namely, absence of consideration, and prejudice to prospective 
cx'oditovs, in support of its view that the release was a colourable trans¬ 
action, appear to mo to be erroneous as reasons for upsetting a hona fide 
settlement in the nature of a voluntary conveyance duly made and acted 
upon. 

I would, therefore, reverse tho decree of the lower Court and restore 
that of bl )0 Subordinate Judge in this and in tho other two appeals and 
dismiss tho claims. Under tho circumstances I would direct each party 
to bear his own costs. 

[158] As there is a difference of opinion batween myself and 
Mr. Justice Fulton, and the difference relates to important points of law, 
wo now order, under s. 575 of the Code, that tho case may be referred to 
a third Judge, or either the Chief Justice or such other Judge or Judges as 
he may appoint. 

FuT-TON. J.—It appears that in 1887 Vaman Sadashiv while still 
under the ago of 21 executed a document purporting to convey to his infant 
son Sadashiv the whole of his estate subject to a reservation in his own 
favour of an allowance of lis. 15 per mensem to be paid out of the income. 
It is not suggested that the deed was executed in fraud of existing creditors, 
as arrangements wore made to pay them off by Subhadrabai at whoso 
instance the transaction took place. The object, assuming that the 
conveyance was intended to represent a real transaction and to give the son 
excluaiv'e rights of ownership against the father, was, I think, legitimate. 
Uy thus settling tho property it was meant to protect it agaiust tho effects 
of V'ainan’s extravagance. The deed was registered and was thus open to 
tho inspection of persons having dealings with him if they chose to take 
the trouble to search for alienations. Assuming, then, that the deed 
represented a real and not a more henatni transactiou, no case of fraud 
seems to arise — Rajan Ilarji v. Ardeshir (2). 


(1) Story's Equity Jurisprudcijco, paras. 350—859. Ticyno's Cose^ I Smith’s 
LieadiDR Ca^cs. 52. 
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After the date of the deed, Vamaa incurred debts. The plaintiCf is oca 1898 
of his creditors who obtained a decree against him and in execution March 10. 
attached the property. Subsequently the attachment was removed at the 
instance of Sadashiv's guardians ; and the plaintiff now sues to have it AppeB- 
deolared that the property is liable to attachment and sale in execution BATE 
of his decree. Civil. 


The question, then, arises whether under the deed above referred to, or 
at any subsequent period, Vaman is proved to have conveyed the property 
to Sadashiv,not as a mere benamidar, but as a benoficiaiowner. Tnat Vaman 


28 B. 146. 


was a minor when he executed the conveyance, seems clear. The First Class 
Subordinate Judge. A.P.. has found that he was under 21. A guardian of his 
person and property had been formerly appointed under Act XX of 1864, 
and although that guardian was dead, the effect of the appointment 
[159] was, I think, to prolong the minority up to 21 under the provisions 
of s. 3 of Act IX of 1875. The section runs as follows :—“ Subject as 
aforesaid, every minor of whose person or property a guardian has been 
or shall be appointed by any Court of justice and every minor under the 
jurisdiction of any Court of Wards shall, notwithstanding anything con¬ 
tained in the Indian Succession Act (X of 1865) or in any other enactment, 
be deemed to have attained his majority when he shall have completed 
his age of 21 years and not before : Subject as aforesaid every other person 
domiciled in British India shall bo deemed to have attained his majority 
when he shall have completed his age of 19 years and not before.” 

On the mere wording of the section it seems clear that Vaman 
remained a minor until 21. as a guardian of his person and property had 
been appointed. But in Y^eknath v. M^arubai (1) a doubt was suggested 
wbetber on the death of such guardian the position of the minor would 
not reverb to what it was prior to the appointment- In argument on this 
question we were referred to decisions in J^Junf/nzTCitn HJciTtoo-Tt v. GziTscih(xi(^2) 
and Girish Chunder v. Abdul SelamiS), but they do not directly deal 
with the point. The case of Rudra Prokash v. Dhola Nath (4), however, 
is a distinct authority on the point, which has. moreover, been recently 
determined in this Court by the decision in Gordhandas v. Harivalab- 
das Co). 

The next question to be determined is whether property can be convey¬ 
ed by a minor. The subject is one on which I write with diflidence, for 
it is one of much ditliculty. Apart from s. 7 of the Transfer of Property 
Act (which was not in force in this Presidency when this documenG 
was executed) it seems to me that a conveyance necessarily depends 
on a preceding contract and cannot be valid unless the party making it is 
competent to contract. There must be an agreement to give and to 
receive, and the propertv passes when this concurrence of intentions 
is arrived at. and such' forms as the law prescribes., are completed. 
[160] The transfer may nob take place till some act. such as tiie delivery 
of possession or the executio i and registration of a coaveyauce, has been 
performed, but without an antecedent agreement to give and to receive 
there can. I think, be no transfer at all. I have nob been able to find 
any express authority on this point, but it seems to me that the power to 
•convey must necessarily depend on the power bo contract, for it would bo 
a strange anomaly if a person while unable to bind himself with a promise 
were competent to give away his property. I am, therefore, obliged to 
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consider the provisions of the Indian Contract Act in order to see whether 
in this country a minor can contract. 

The object of the Act as stated in the preamble is to define And amend 
parts of the law relating to contracts. In s. 2 a “ contract is defined for 
the purposes of the Act as an agreement enforceable by law. In s. Id 
there is a further definition as follows All agreements are contracts if 
they are made by the free consent of parties competent to contract for a 
lawful consideration and with a lawful object and a*e not hereby expressly 
declared to be void.” Section 11 declares that every person is compe¬ 
tent to contract who is of tlae age of majority according to the law to 
which he is subject and who is of sound mind and is not disqualified from 
contracting by any law to which he is subject.” Then in s. 19 there is a 
special provision which enacts that “ when convent to an agreement is 
caused by coercion, undue influence, fraud or misrepresentation, the 
agreement is a contract voidable at the option of the party whose consent 
was so caused.” Sir l5^. Pollock in discussing the question expresses a 
doubt whether the expression “voidable contract” is not open to objection 
(see p. 9 of the 6th edition of his Treatise on Contracts), but however 
this may be, it is clear that under the Indian Contract Act it is only the 
defit)ibioo under s. 19 which makes the transaction therein described a 
contract, for it does not come within the term^ of s. 10 not having been 
effected by free consent. There is no similar provision in regard to agree¬ 
ments by minors or lunatics, but s. 68 provides for the payment for 
nocossiries supplied to persons incapable of entering into contracts. The 
soettou does not state who such [1613 persons are, but illustration (a) 
leaves no doubt that lunatics are included. According to Pnglish law 
it appears that a contract by a lunatic or person incapable through 
drunkenness of knowing what he is doing, is not necessarily void when the 
other party was nob aware of his condition. See Imperial Loan Co. v. 
Stone ^1), Motion v. Caynroux 12), and Matthcivs v. Baxter (3)—also 
Pollock on Contracts, pp. 90 and 91. But in this country the liability 
of persons of unsound mind to pay for necessaries and to make compensa¬ 
tion for otlior services rendered to them seems to rest on the provisions 
of 8s. OH and 70 of the Act rather than on contract. Under the Act, minors 
appear to ho in a similar position. 

Sections 247 and 248 deal specially with the admission of minors to 
partnerships and their liabilities thereunder, but furnish, I think, no argu¬ 
ment in favour of their competence otherwise to contract. 

If. scorns, then, to follow that unless it can he hold that the provisions 
oi s. 10 of the Contract Act were not meant to be e.xhaustive, and it was 
intended to leave out of consideration agreements by minors, we must 
hold that in India a minor is incompetent to contract. It cannot, however, 
be suggc'^ted that the subject was lost sight of, for, among t<he qualifications 
for contracting, majority is specified ins. 11, The Act, it is true, does not 
purport to deal with the whole law of cc-otract, bub it does purport to define 
certain parts of it,and one of those parts is the method of effecting contracts, 
and if it he open to hold that agreements by minors have nob been dealt 
with, it must be remarked that ss. 10 and 11 are very misleading. To 
hold now that these sections do nob comprobeod within their scope the 
subject of agroomonts by minors, seems to mo inconsistent with the views 
expressed by Bord Ilerschell in The Bank of England Vagliano (4) relied 
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on by the Privy Council in NorendraNath Sircar v. Kamalbasini Dasi(l), 
The passage to which I refer is as follows :— 

[162] *1 think the proper course is in the first instance to examine 
the language of the statute and to ask what is its natural meaning, 
uninfluenced by any considerations derived from the previous state of the 
law, and not to start with inquiring how the law previously stood, and 
then, assuming that it was probably intended to leave it unaltered, to see 
if the words of the enactment will bear an interpretation in conformity 
with this view. If a statute intended to embody in a code a particular 
branch of the law is to be treated in this fashion, it appears to me that 
its utility will be almost entirely destroyed, and the very object with 
which it was enacted will be frustrated. The purpose of such a statute 
surely was that on any point specifically dealt with by it the law should 
be ascertained by interpreting the language used.” 

In my humble opinion these words are applicable to the subject now 
under consideration. 

If we hold that minors’ agreements are only voidable and not void, 
not only must we impute to the Liegislabure in enacting ss 10 and 11 of 
the Contract Act intentions which are by no means apparent, but we 
shall have also to import similar Intentions into the Transfer of Property 
Act and the Indian Trusts Act enacted ten years later. Section 4 of the 
former Act says that the portions relating to contracts shall be taken as 
part of the Indian Contract Act, and s, 7 provides that persons competent 
to contract are competent to transfer property. The reference ia s. 127 
to a person not competent to contract must apparently relate to minors 
and persons of unsound mind. Section 7 of the Indian Trusts Act is as 
follows :— 

'* A trust may be created — 

(а) By every person competent to contract. 

(б) With the permission of a principal Civil Court of original juris¬ 
diction by or on behalf of a minor.” 

The assumption in this section seems to be that without the special 
provision contained in cl. (6) a minor being a person incompetent to 
contract would be incompetent to create a trust. This is the view taken 
by Mr. Agnew in his Treatise on the Lavv of Trusts ; vide p. 125. 

The question as to the nature of agreements by minors does not seem 
to me to be settled conclusively by authority either in this Presidency or 
in Calcutta. On the one hand, wo have the [1633 decisions in Snshi 
Bhusan v. Jadu Nath f2) and Mahamed Arif v. Saraswati Debya (3) that 
uo change was made in the law on this subject l^y the Contract Act. But 
on the other band the opposite view was taken by Mr. Justice Norris in 
Fatima Bibi v. Debnanth Shah (4). In Sham Charau v. Choivdhry Debyai^) 
the learned Judges appeared to accept the opiuion that a minor’s contract 
was voidable rather than void, but in Jugul Kishort v. Aminda Lai (G) 
the point was left undecided. In Nanmant v. Jayarao (7) the decision 
that a minor could enforce a bond passed in his favour, the consideration 
having been wholly received, seems in no way inconsistent with the opinion 
that an agreement by a minor cannot be enforced and is not a contract, 
lu ^ahableshivara v. Timapa (8) the subject is discussed by Sargent. C.J., 
and Candy, J., but the point is left undecided. 
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If the definition of an '‘agreement” be referred to* it will be seen 
that it includes a single promise as well as a set of promises forming the 
consideration for each other. Consequently in the ease of promises made 
to minors for consideration wholly received there seems no difficulty in 
treating such promises as contracts, for they are made by persons compe¬ 
tent to contract for consideration received. Though a minor under the 
Act may be incompetent to promise, it does not seem to follow that a 
promise made to him for consideration received is not binding. The case 
of Scishi Bhusan v. Jadu Nath (1) deals with such a transaction, though 
it must be admitted that the language of the judgment appears to suggest 
that an agreement by a minor is voidable rather than void. 

Where the consideration for a promise to a minor consists either wholly 
or partially of promises by a minor, a difficulty doubtless arises. Bub tbe 
same diiljculty will, I think, be felt whether tbe promise by tbe minor is 
looked upon as void or as merely voidable, for in either case there is a 
want of mutuality. A promise revocable at the option of tbe promisor 
can bardlv be treated as consideration until it has been re-affirmed and 
thereby [164] been made irrevocable on the attainment of majority. 
Where owing to the promises made to him the minor has done something 
or delivered possession of property, the dootriue of estoppel may possibly 
prevent the repudiation by the adult of his obligation to perform his 
promises. 

The conclusion, then, at which I have arrived, though nob without 
much hesitation and regret at my inability to concur with my learned 
colleague, is that Vaman when ho executed the deed of tbe 12bh October, 
1887, was not competent to convoy and did not transfer to Subbadrabai 
or Sadashiv p.ny interest in the estate. If this view of the law ba correct, 
it follows that tlie property is still vested in Vaman, for it is not suggested 
that since he attained maionty there has been any act on his part 
forming a fre**!! conveyance of the osbabo. If the deed of the 12bh October, 
1887. is invalid, the defence fails. 

Moroovei*. even if tho above opinion bo erroneous, the decree of the 
First Class Subordinate Judge, A. P. must, I think, be confirmed on 
another ground. Tho First Class Subordinate Judge on a review of 
all tho circumstances, and bearing in mind the fact that there was no 
consideration for tho deed Uor ho evidently did not believe that Subhad rabai 
paid any money out of her own pocket in liquidation of tho debt, and 
must have noticed that the deed contains no allusion to the payment 
of debts and merely provides for the receipt by Vaman out of tbe 
estate of an alloTvanco of Ks. lo per mensem) came to the conclusion 
that it was merely a colourable transaction. He seems to have con¬ 
sidered that the document was, to use tho language of the Privy Council 
in Aiidiil llyc v. J\2ir Mohamyned (2), a more pocket instrument not 
intended to operate according to its tenor and effect by which the 
property was put in the name of Sadashiv for tbe benefit of Vaman. It 
will not. I think, be disputed that, if there were no consideration for 
the deed and no real intention on Vaman’s part to make a gift of the 
property to his son as against himself, the mere execution of the deed 
would he invalid against creditors. The decision of the Privy Council just 
referred bo is an authority for this proposition. Tbe want of consideration 
[163] is apparent from the language of tbe deed itself and the absence of 
Any reliable evidence that Subbadrabai defrayed any debts out of her own 

(1) 11 O. 552. (2) 10 C. 616. 
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pookeb. The allowaDoe of Hs. 15 per mensem was a reservation out of the 
estate, and no one undertook any personal responsibility for it. The question 
of intention is one of fact in regard to which this Court cannot on second 
appeal do otherwise than accept the finding of the First Class Subordinate 
Judge. The lower appellate Court was aware that a number of documents 
were drawn up in Sadashiy’s name, but looking to the conduct of the parties 
and the circumstances of the case, came to the conclusion that the 
transaction was merely colourable. This decision seems to me to be 
binding on the Court, for the First Class Subordinate Judge does not appear 
to have overlooked any evidence or to have been under any misapprehension 
as to the law applicable to the subject. The law is clearly laid down in 
Tillakchand v. Jitamal (l) as follows :—*' Bub if the sale or mortgage be only 
a colourable transaction, or a mere sham, and not intended to confer upon 
the alleged grantee or mortgagee any beneficial interest in the property, 
and simply (for the purpose of screening it from execution) bo substitute 
such grantee or mortgagee as nominal owner in lieu of the real owner 
(the debtor), and to make such nominal owner nothing more than 
trustee for the real owner (the debtor), and thus to endeavour to 
preserve the property for the latter, such a sale or mortgage would be 
invalid as against the creditor and he would be entitled to attach and 
sell the property.” Possibly in such a case the real reason may be 
that no property passes, because none is intended to pass. See the extract 
from Braoton quoted at the end of Pollock on Contracts. “ Item non valet 
donatio nisi tam dantis quam accipientis concurrat miUuus consensus et 
voluntas^ seilicet quod donator habeat animum donandi et donatarius 
animum recipiendi." But however this may be, there is. I think, sufficient 
authority for the view of the law taken by the First Class Subordinate 
Judge. 

I am, therefore, of opinion that the decree should be confirmed with 
costs both in this case and in Second Appeals Nos. 704 and 705 of 1896. 

[166] The Judges having thus differed in opinion, the appeal was 
referred, under s. 575 of the Civil Procedure Code (Act XIV of 1882), 
to Farran, C. J. He agreed with Hanade, J., upon the first two of the 
questions above stated, but upon the third he held that there was evidence 
upon the record upon which the lower appellate Court was entitled to 
bold that the release bad not been ratified. He agreed, therefore, with 
Fulton, J., that the decree for the plaintiff passed by the lower Court 
should be oonfirmed. 

The following are the arguments and judgment on the reference :— 

Branson (with Mahadev R. Sodas'), for the appellant (defendant).— 
The lower appellate Court has given the plaintiff a decree and has held 
the property in question to be liable in execution of his decree against 
Vaman, on the grounds that the release was a shanc, and that Vaman did 
nob ratify it after attaining majority, bub on the contrary repudiated it. 
As to the first point, we deny the release was a sham or that it was in 
fraud of creditors. All the then existing creditors were paid off, and full 
publicity was given to the transaction— In re Johnson (2); Gnanabhai v. 
Srinivas (3). No new debts were incurred until 1891. It was in the 
nature of a family settlement. A subsequent creditor is not ehtibled to 
impeach it. Fulton, J., has held that Vaman being a minor was incom¬ 
petent bo execute a release which implies a contract. The release here 
was in the nature of a grant and a grant does not necessarily imply an 

(1) 10 B.H.O.R. 206 (210). (2) (1881) 20 Ch. D. 389. (3) 4 M.H.C.R. 84. 
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antecedent contract. This is the case of a gift by a minor father to his 
minor son which can be ratified by the father on attaining majority— 
Simpson on Infants, pp. 6, 9, 22, 26,46, 48 and 182. But, even regarding 
this as a case of contract we contend that a minor’s incompetency to 
contract does not make his contract void, but only voidable, and it may 
be ratified by him on his attaining majority —Mahamed Artf v. Sams- 
wati (.1). Vaman ratified this release after be attained majority. His 
statements in the certificate pi'oceedings in 1891 repudiating the release are 
not evidence. They were statements made in his own interest and cannot 
be used by the plaintiff who claims through him. Up to 1891 Vaman 
gave full effect to the release, which was duly registered. 

Cl6?3 Robertson (with N. G. Chatidavarlcar)^ for the respondent 
(plaintiff).—The finding of the lower Court that the release was a sham, 
and Was never intended to be operative except as against creditors, is 
binding on this Court in second apoeal —Ramralan v. Nandu (2). Soon 
after Vaman came of age he asserted bisrightto the property and in 1891 
be repudiated the release in the certificate proceedings. His statements 
there are admissible under s. 33 of the Bvidence Act (I of 1872), 

Under Indian law the contract of a minor is not voidable but is 
absolutely void —Fatima Bibi v. Debnauth (3). Only those who are of 
age can contract—Contract Act (IX of 1872), ss. 10 and 11. See also 
8. 3 of the Registration Act (ill of 1877), which forbids registration of 
a document executed by a minor. If the release, then, was a contract, it 
was void. Further, there was no consideration for it. It was not love 
and affection under s. 25 of the Contract Act fIX of 1872), for Vaman’s 
object was to protect himself — Vasudeo Bhat v. Venkatesh ^4), If a trust, 
it was invalid under s. 7 of the Indian Trust Act (II of 1882). If it was a 
gift, it was a gift by a minor of his whole property, which is invalid —Hearle 
V. GreenbanH5) \ Simpson on Infants, p. 5 ; Trevelyan’s Law of Minora, 
p. 272 ; Strange’s Hindu Law, Vol. I, p. 271. See also Appa Pillai v. 
Ro.nga Pillai <G). 

Branson in reply.—The payment of Vaman’s debts out of the family 
estate whs a sufficient consideration for the release or the underbaking by 
Vaman’s sister bo pay Rs. 15 a month bo Vaman —Bithal Das v. 
Bhanknr (7) ; Mantavpo. v. Baswantrao (8). 


JUDGMENT. 

Farran, C. J.— The learned Judges who lieard this second appeal 
having dilTorod in opinion as to the decree which should bo passed upon it, 
the appeal lias been referred bo me under s. 575 of the Civil Procedure 
Code. Counsel have been heard and I now proceed to give my judgment 
upon tho several questions which are involved in the reference. In order 
to df'fino with precision what these questions are, I briefly state the 
gonoral farts of the case. 

[168] Tlio suit was brought by a creditor of Vaman Sadashiv seeking a 
doclarabioQ that certain property which he had attached was the property 
of Vaman. On tlio 12bh Octohor, 1887, Vaman bad e.xecuted an 
inatrumonb, stylt^d a release, in favour of his minor son Sadashiv Vaman, 
repro~ontcd hy tho minor’s aunt Subhadrabai alias Savitribai. Vaman 
was her adopted brother much younger than she. The release states that 
the whole of the property moveable and immoveable, which had descended 

(2> 19 O. 249. 
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from Vaman’s (adoptive) father Sadashiy Vinayak, had been in Vaman’s 
possession and charge after his mother’s death, and goes on to release 
Yaman’s interest in the same in favour of his minor son Sadashiv. The 
•operative parts of the instrument run as follows. (His Lordship read 
the passage above set forth fp. 14S) and continued:—) The Judge in 
appeal differing from the Court of first instance has come to the 
conclusion that Vaman was less than 21 years old when he executed 
the release. He does nob find definitely what Vaman’s exact age then 
was, but he states that the evidence, which be considers reliable, 
shows that Vaman was born in 1868. Vaman was thus at least 19 
years of age when he executed the release, but he was, in law, a minor. 
His adoptive mother, who subsequently died, had been appointed 
guardian of his person and to administer his estate. The referring 
Judges are agreed that Vaman was, in law, a minor when be executed 

as to whether under the circumstances of the 
case the attaching creditor is bound by the release. 

The questions which present themselves as calling for solution are :— 

(1) Whether in second appeal we can bold that the lower appellate 
Court was wrong, in law, in finding that the release represented a 
colourable transaction, and is ineffectual to exempt the property in 
suit (which was comprised in the release), from attachment and sale at 
the instance of the plaintiff? The plaintiff’s debt was incurred bv 
Vaman long subsequent to the release. 

(2) Whether such a release passed by a minor is absolutely void, 
or is only avoidable so as to become valid if ratified by such minor after 
attaining majority ? 

[169] (3) Whether the lower Court was wrong, in law, in bolding 
that Vaman had not ratified the release after attaining majority ? 

I have stated the questions in the above order, because, if the release 
was invalid in its inception, the other questions need not be considered ; 
and also because I desire to keep distinct the first and third ques‘ions, 
though the facts which it is necessary to refer to in order to determine 
them, are in some instances the same. 

Now as to the first question, the execution of the deed being admitted, 
and it having been registered, the burden of proving that it is invalid lies, 
I think, upon the plaintiff. Certainly the burden of proving that it was 
not real, lies upon him — Sha}?i Ckand v. Protap Chandra (1). I do not 
say that be need bring forward direct proof that the release was unreal, 
or that it was fraudulont. but he must prove circumstances from which the 
unreality of the release, or its fraudulent character, may be legitimately 
inferred. It is nob alleged in this case that the release was obbaitie 1 by 
means of fraud or of undue inrtuence exercised over Vaman by his sisfer 
Subhadrabai, nor do I think that it would be open to an attaching ert ditor 
to impeach it upon that ground. The jJaintiff can only succeed by show¬ 
ing (a) that the release \vas made in favour of Sadashiv with the intent 
of actually convoying tbo share of Vaman to Sadashiv, but with the fur¬ 
ther intent to delay, hinder and defraud Vaman’s creditors within the 
meaning of the Statute of Elizabeth, or (b) that it was, as ^Ir, Justice 
Fulton calls it, a mere pocket instrument, nob intended to operate accord¬ 
ing to its tenor and effect, hy which the property was pub in the name 
of Sadashiv for the benofic of Vaman—a mere benanii transaction. The 
English ca&es where real estate or chattels real are concerned, deal almost 
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March lO. Indeed, it may, I think, be questioned whether under fjogiiah law a 

- conveyance of real estate when delivered to the grantee does nofc always. 

Apped- where no fraud has been practised on the grantor, operate to transfer 
DATE the property in the land, the subject of the conveyance, from the grantor to 

Civil. grantee, though there may exist a secret trust in favour of the former 

-giving him a right Cl703 to call for the reconveyance of the estate. In 

23 B. 136, India where the benami system is common, it has been recognized by our 

Courts that there may be a sham conveyance, which, though registered and 
delivered to the grantee, not being intended to pass the property, but 
merely to be used as a blind to deceive creditors or others, conveys no 
estate to the nominal grantee : see Tillak Chand v. Jilamal (1), where Eng¬ 
lish decisions relating to goods have been applied to transactions relating 
to immoveable property in India —Abdul Hye v. ATir Mok%7nmed (2). 

It was not contended in the argument before me, nor, so far as I can 
see throughout the case, that the instrument in question was of the 
former class. The circumstances that the then existing debts of Vaman 
were all paid off by Subbadrabai at or about the time when the release 
was executed and as part of the same transaction : that the release was 
registerod and publicly notified throughout the district; that its openly 
avowed object expressed in the instrument itself was to protect the 
ancestral estate from the consequences of Vaman’s imprudence and 
extravagant habits, preclude the idea that, if intended to be operative 
bclivecn the parties to it as a release, it was executed for the purpose of 
defeating, hindering or defrauding creditors. See the judgment of 
Mr. Justice Fry in In re Johnson (3). 

The judgment of the lower appellate Court did not, however, I think, 
proceed upon the ground that the release was fraudulent within the spirit 
of the Statute of Kli?iabetb, but upon the footing that it was a colourable 
instrument not intended to operate as a release or to convey Vaman’s 
share in the estate to Sadasbiv or to divest Vaman of bis co-parcenary 
rights in tlie property. This was the form in which the issue was raised 
in the lower appellate Court and this was the issue which that Court 

decided in favour of the plaintiff. ,, 

Upon this part of the case Mr. Justice Ranade considers that the 

lower appollato Court did not correctly approhoad the true nature of the 
release transaction '* and that both the grounds on which the lowoi Court 
of appeal has relied, namely, the absence of consideration and prejudice to 
prospective creditors in support of its [171] view that the release was a 
colourable transaction, appoai* to be erroneous as reasons for upsetting a 
bona fide settlement in the nature of a voluntary conveyance duly made 
and acted upon and that, therefore, the decree should bo reversed; while 
Mr. Justice Fulton considers that there was evidence to support the finding 
of the lower apnellate Court “ that the release was a mere colourable 
transaction, and that Vaman did not intend to release his share in the 
estate to Sadashiv,” and that, therefore, the decree should be confirmed. 
Mr. Justice Fulton also rested his judgment on the ground of Vaman s 
minority at the date of the release. 

Though the learned Judges appear, at first sight, to have thus 
approached the consideration of the appeal from somewhat difforeot points 
of view, I think that it is not roally so. Mr. Justice Fulton admits, in the 
opening paragraph of his judgment, that * if the intention of Vaman was to 
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pass a real and not a sham document, no case of fraud would arise’_the 

release would be good as a voluntary conveyance—but thinks that there is 
evidence upon which the lower appellate Court could find that the release 
was a sham ; while Mr. Justice Hanade considers that the lower appellate 
Court ought, upon the evidence, to have come to the conclusion that the 
release was a bona voluntary conveyance, thus in effect holding that 
there was, in his opinion, no ovidencs which could support the finding 
that the release was colourable. 

The question, therefore, narrows itself to this : Is there evidence in 
the case upon which fhe lower appellate Court’s finding can be supported ? 
In my opinion, there is not. The onus of proving that tho instrument 
was colourable, rests, as I have shown, upon tho piaintifi. I have already' 
adverted to the publicity of the transaction and the payment of all Vaman's 
debts and the consequent clearing of the estatw fronj all liability. It is 
not denied that the release was delivered to Subhadrab.ii and duly regis¬ 
tered. There is ijotbing. therefore, in the circumstances connecte.i with 
the transaction itself which can cast any doubt upon its reality. The 
evidence given by Vaman in the certificaie proceedings in 1891 must be 
left out of consideration upon this part of the case. It is not evidence 
under s. 33 of tho Evidence Act, and bHiug in thf» nature of admissions in 
Vamau’s [172] own interest, cannot be iis*d in his favour, nor in favour 
of the plaintiff, who claims through him—Evidence Act, s. 21. This 
principle is recognized by the Privy Council in Abdul Hije v. Mir Moham- 
med i.supra), where at paqe 623 of the report «.i)eir Lordships say : “ Their 
Lordships h^ve considered these questions quic.e irrespective of the state¬ 
ments or declarations made hv Abdul post litem motam in tl)e litigation 
between him and Ahmed, and where his object was to defeat his own 
deed.” 

The circumstance that a voluntary family settlement like this is 
without consideration, other than the covenaut to provide Vaman with 
maintenance while he lived in the family house and Rs 15 per mensem if 
he was nob satisfied with the maintenance provided for him. does nob, I 
think, afford any evidence that it was not the intention of Vaman and 
Subhadrabai that biie release should be acted on. It might be otherwise if a 
pretended consideration had been stated in the deed, but when the true 
reason for the deed is set forth in its language, it is impossible I think to 
say that the absence of consideration affords any clue to tho intention of 
the parties to the release or proof of an intention ioconsistent with the 
purport of the deed. Tho evidence of such intention or absence of intention 
must be sought, therefore, wholly in the extent to which the release was 
acted upoo. Ic is pointed out by the Subordinate Judge that before tbe 
date of the release tho documeor.s relating to the management of the estate 
were taken in the name of Vaman. lb is not disputed that after the release 
the large majority of documents—moro than 100 I believe have been put 
in—relating to sucii management were taken in favour of the minor 
represented by Subhadrabai and that suits also were filed and decrees 
were executed in the name of the minor. (His Lordship examined tho 
evidence and continued :—) 

The question is, whether under these circumstances there was evidence 
of the shacD nature of the release. We must be careful not to outstep our 
duty as a Court of second appeal or to overrule the Judge on a question 
of this kind if there was evidence upon which he could judicially arrive 
at the conclusion he came to. The intention of the parties to the release 
18 a question of fact and the lower appellate Court is tbe constitutional 
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1898 tvibuoal to decide such questions. This Court cannot interfere if there is 
MARCH 10. Cl73] evidence to support the finding. Bearing these rules in mind I stiH 

think that the judgment of Mr. Banade is correct upon this point. There 
is absolutely no evidence in the case to show that Subhadrabai did not 
act in pel feet good faith in persuading Vamau to execute and in accepting 
the release on behalf of the minor, and I also think that there is no evidence 
that Vaman did not pass it in good faith to her, though in some instances 
28 B 146, he did not act in accord with his duty to his minor son under the release. 

1 think that, upon the evidence, it was not open to the Judge to decide 
that the release was a sham. 

It has been argued before me that such a transaction as the above could 
not have any legal effect in a joint Hindu family. The point does not 
appear to have been taken before, Appa Pillai v, Ranqa Pillai (1) was 
relied upon in support of that contention. That appears to have been a 
question whether a united co-parcener could effectually resign his right 
to share in the management of the joint estate to his co-parceners. It 
was held that an agreement to do so in that case was void as being made 
without consideration. In opposition to the law laid down in the judgment, 
Mr. Branson cited Mayne. para. 454; Perayya v. Venkata {2)', Rni 
Bisheyi Ghand v. Asynaida KoeriB), where Hicrdey Narain v. Rooder 
Perkashi'i) is referred to ; Bithal Das v. Shankar Dat (6); Periasami v. 
PeriasayniiQ)-, Mantappaw, Basxoantrao (7); P/•ar^y^ua?^das v. a7icharam[Q). 
Upon a consideration of these cases, I think that the release in question 
can bo supported as a family arrangement. I do not enter into the matter 
more fully, as the question was not raised before the referring Bench. 

The next question is, whether a minor can execute a release such as 
that we are considering, and whother bis act in doing so is voidable or 
void. Ib appeal's to be clear that (apart from the Contract Act) a release 
by an infant in the nature of a cooveyanco would be voidable and not void, 
lioidonath v. Ramktshore (9) (in notes) : Doorga Chitm v. Raninarain (10) 
(in notes): Mahamed Arif [174] v. Saraswati Debya (11) ; Bari Ramv. 
Jaitan RaynilQd^ It is. I think, open to question whether the Contract Act 
(apart from the Transfer of Property Act which does not appiv to this 
case) affects this question. That Act deals with contracts creating jura in 
personam and not with conveyances which create in rem; and it may 

well be that an infant cannot validlv execute an iusti'umont which will 
give rise to a personal obligation binding upon him and yet be able to 
create a jus m rem which will bind him unless repudiated, as for example 
by giving a horse to his daughter or conveying a farm to liis son. In both 
transactions there must doubtless he consent, but in the one case that 
consent gives rieo to a personal obligation; in tbo other case it does not. A 
perfected release in respect of property in which the releasor has a joint 
interest with the releasee falls within the category of conveyances and not 
of contracts. The whole subject is discussed by Mr. Austin in his 14th 
Lecture. 

Assuming, however, that the Contract Act affects a release of this kind 
passed since it has become law, 1 agree with Mr. Justice Banade that it 
docs not alter the former law upon this subject, Tlie balance of authority 
is certainly in favour of this view. The cases are cited in the judgments of 
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the referring Judges, so I need not; raention thena in detail; but I would add 
to the list J7any» v. Tharia Topan (1). The difficulty of treating the 
question as settled by these authorities aoarb from their not being uniform 
arises from the faot that no reasons are, for the most part, given for the 
decisions. I must, I think, form an independent opinion and state the 
grounds for it. 

Now the Contract Act nowhere expressly lays down that a minor’s 
contract is void. If it is void it is rendered so by the inference 
which is to be drawn from ss. 10 and 11 read in conjunction with 
s. 2, sub-ss. (.g) and (/i) ; but that these sections were not intended 
to render all contracts by minors void, is demonstrated by the fact 
that In the same enactment certain consequences are declared to flow 
from an infant’s contract of partnership (ss. 247 and 248). It becomes, 
therefore, a debateable question whether the Legislature intended [175] 
to lay down the general principle that no minor can enter into a 
contract, and that if he purports to do so, his action is void. Had the 
Ijegislature so intended, I think that they would have done so in unam¬ 
biguous language. But there would have been difficulties in the way of 
their so treating the question. I do not find that the contract of marriage 
is excepted from the purview of the Act, yet in some systems of law in India 
marriage is treated as a contract. It can hardly be contended that the 
Legislature intended to declare marriages by minors void. The rights 
and liabilities of minors generally and their capacity to contract sub modo 
are not, therefore, I think, intended to be affected by the Contract Act 
except in so far as they are incidentally treated of in it. The Act 
does not profess to be an exhaustive enactment as to the whole law 
relating to contracts. It was intended to be one chapter in a more 
comprehensive code : see the preamble. — It lays down rules which 
define the principles applicable to contracts generally, bub does not 
determine who enter into contracts beyond stating the general rule 
laid down in s. 11 that the persons therein generalized can make 
binding agreements. The provision in the Trusts Act to which 
Mr. Justice Fulton refers, is, I think, inconsistent with the idea that i-.n 
infant cannot act at all in contractual matters. With the sanction of the 
Court he can bind himself absolutely in the matter of a settlement. This 
18 inconsistent with an enactment that an infant’s contract is void. So, 
1-00. 3. 127 of the Transfer of Property Act recognizes that an infant can 
Accept a transfer of property of an onerous character, but is nob bound 
by his acceptance. He can repudiate the transaction when be comes of 
ago ; if he Hoes not, the onerous condition hinds him. I do not profess to 
have found this question leas free from doubt bhau my learnei colleagues, 
but the above interpretation of the Act seems to me to present fewer 
difficulties than that at which Mr. Justice Fulton has arrived. 

Lastly, I come to the question of ratification. Vaman came of age 
in 1889. He repudiated the release some time in 1891, probably early 
in that year when the certificate procepdings began. The question is, 
whether he had ratified it b'^fore that date. He was not, I agree with 
the lower appellate Court, competent to [176] ratify it subsequently as 
a>gaiQst the plaintiff and other persons who were then his creditors. The 
lower appellate Court has not expressly considered his conduct in the 
interval between the above two dates. Mr. Justice Ranade considers that 
vaman ratified the release. Mr. Justice Fulton has not touched upon 
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the question, as ho considered the release to be incapable of being ratified. 
It is not suggested that Vaman either formaDy ratified or formally 
repudiated the transactiou until he repudiated it in the certificate proceed¬ 
ings in 1891. but ratificatiou and also repudiation can bo by conduct. 
There certainly is seme evidence of ratificaticn, but there were also 
what Mr. Justice Hanade calls stray acts of self assertion. Amongst 
them the receipt of the moneys under Exs. 58 and 254 and 255, against 
which last mentioned receipt Subhadrabai protested. Ratification can bo 
inferred fi*om acquiescence, as was done in the cases I have referred 
to in the lObh Volume of the Bengal Law Reports, bub there it was 
complete acquiescence lasting over a long series of years. Hero it was, 
at best, but a grumbling acquiescence, broken by repudiation, for a 
comparatively short period. There was no act done by Vaman to operate 
as a confirmation of the release such as could be pointed to in Davies v. 
Davies (1) and While v. Cox {2). The family arrangement was, so far as 
Vamaii was concerned, of a character most prejudicial to bis interests. 
Ratificatiou of such an arrangement is not lightly to be inferred. Buting 
the period in which Vaman did not actively assert his right to set the 
release aside, there is nothiog to show that ho knew that he had the 
right lo do so. The fact that ho was, in law, a minor when ho executed 
the release, was in all probability not known to bim before the certificate 
proceedings. The knowledge that he could sot the release aside is not 
brought homo to bim. As to the need for such knowledge, see Gulabdas 
V. The Collector of Surat iS); Natiji v. Tharia Topau (4). 

I think that there i-n evidence upon the record upon which the lower 
appellate Court was fairly entitled to bold that Vaman did not ratify 
the release. I agree, therefore, wit.h Fulton, J., that the decree should 
be confirmed with costs. 

Decree confirmed. 


23 B 177. 

[177] APPELLATE CIVIL. 

Before Sir G. Farran, Kt., Chief Justice and Ur. Justice Candy. 

MaDHAVUAV GaNRSHPant OzE iOrioinal plaiyitiff). Applicant u. 

OULAUBHAI LaLLUBHAI AND ANOTHER {Original Defendants), 

Oiiponencs."^' flOt.h March, 1898.J 

Act {XV 

inrisdicltoyt of nujh Courl-^Ctvti Procedure Code (Act XIV o/ iS8i). s. 022 — 

}^x>\dencc — QueDixons of ndinfsubiltty cf documetU—Docuvicnt wiihovt prejudice 

'—.Evidence Act il of 1872), s. 

lu rt suit (or 465 tbo dofendant pleaded limitation^ In reply the plaintiff 
relied on an acbnosvlodRinent ol tbo debt Riven by the defendant. Tbo alleged 
a.cknowledGaicut was written on a post card bcnt by tbo defondapt to tbo plaint- 
iff. It was in Gujarati aud was as follows : — 1 was bound to send Rs. 30 

accordinr to mv vnian Ifixt d rime), hut on account of the receipt ol tuo lotelliRcnco 
of tbo dc'Wb of my father I have not been able to fnl6l my promise. Jiut t'ow, on 
his obstquics beiriR over. 1 will positively pay Rs 38 at Shot Merwanji s. You. 
Sir, bbould not enloilain any anxiety whatever in respect thereof. As to whatevot 


• Application uuder Extraordinary Juriedictioo No. 208 of 1897. 

'll fl8701 9 En dCS (1876) 2 Ch. Div 387. 

ill ‘p JU873i No G9. P. J- (1832), r 
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debts may be due by my old man, T am bound to pay the same so long as there 
is life in me. This is, indeed, my earnest wish. After this, God’s will be done. 
Therefore, I will positively pay Rs. 30 ” The post card bore on it also the words 
“without prejudioe ” in Gnglish. The lower Courts held that it was, therefore, 
inadmissible in evidence and, consequently, that the plaintiff’s claim was barred, 
and they dismissed the suit. The plaintiff thereupon applied to the High Court 
in its extraordinary jurisdiction (s. 622 of the Civil Procedure Code, Act 
XIV of 1882) and obtained a rule nisi to set aside the decree of the lower Courts 
on the ground that the post card had boon improperly excluded from evidence* 

Held, discharging the rule, that oveu if the post card were admissible in evi¬ 
dence. it did not amount to an acknowledgment of the debt claimed by the 
plaintiff, which was, therefore, barred by limitation. 

Per Farran, C. J. —I am myself stroncly inclined to the view that when 
Courts in the exercise of their judicial iunctf-ins decide that a doounaent is inad¬ 
missible in evidence, having exercised their judgment upon the question of its 
admissibility, or inadmissibility, we have no jurisdiotion to interfere in the 
matter under s. 622. What the Courts do in such a ca««e, assuming the document 
tendered to be erroneously rejected, is to make a mistake upon a question of law, 
and it does not appear to me to be material whether the mistake in law is made 
during the hearing of the case or in the fioal decision. A mere error in law is 
not, I think, an illegality or a material irregularity within the meaning of 
8. 622 of the Code. 

C1783 Per Candy, J.—I doubt whether the post card was inadmissible in 
evidence To exclude ir. from evidunce it would be necessary to bold that the 
words “without prejudice” amounted to an express^ condition that the card 
should not be used in evidence against the writer. In hlngland apparently the 
card would have been admissible —In re Dainlrey (I). 

CCone.. 2 li.B.R. 333 (338).] 
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Application under th© extraordinary jurisdiction of the High Courb 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the 
decision of T. Walker, District Judge of Surat, confirming the decree of 
Kban Saheb R. M. Gimi, Subordinate Judge of Balsar. 

The plaintiff sued to recover Rs. 465 due on an account dated 2nd 
November, 1891. The suit w.is filed on the 20bh July, 1896. 

The defendants pleaded {inter alia) that the claim was barred by 
limitation. The plaintiff contended thatbhu defendants had acknowledged 
the debt on the 11th April, 1893, and that, therefore, th© suit was not 
barred under s. 19 of the Limitation Act (XV of 1877). Tbe alleged 
acknowledgment was contained in a po-st cird, dated 11th April, 1893, 
addressed and sect to the plaintiff by the defendant. It had the English 
words “ without prejudice ” written in it; which, however, the plaintiff 
contended did not affect its admissibility, as he did not understand English. 
Tbe rest of the post card was in Gujarati and was translated as follows :— 

“ I was bound to send Rs. 30 according to my oaida (fixed time), 
but on account of th© receipt of the intelligence of the death of my father 
I have not been able bo fulfil my promise. Bat now, on his obsequies 
being over, I will positively pay Rs. 30 at Shot Merwanji’s. You, Sir. 
should nob entertain any anxiety whatever in resnect thereof. As to 
whatever debts may be due by my old man, I am bound to pay the same 
so long as there is life in me. This is indeed my earnest wish. After this, 
God’s will be done. Therefore I will positively pay Rs. 30.” 

The Subordinate Judge dismissed the suit as barred by limitation, 
holding that the post card was not admissible in evidence under s. 23 of 
the Evidence Act (I of 1872). 

Th© plaintiff thereunon anplicd bo the High Court in its extraordinary 
jurisdiction (s. 622 of tbe Civil Procedure Code, Act XIV of 1882) and 
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obtained a rule nisi calliog on defendants [179] to show oause why the 
decree should not be set aside on the ground that the post card had been 
improperly excluded from evidence. 

Dfiji A. Kharc, for the applicant (plaintifi), in support of the rule. 

Govardha7iram M. Tripathi, for the opponents (defendants), showed 


cause. 


JUDGMENT. 


Farran, C. J. —In this case the lower Courts have refused to receive 
in evidence a post card written by the defendants to the plaintiff on the 
ground that it is expressed to be written “without prejudice,” and we are 
asked to hold that it has been wrongly excluded and on that ground to 
interfere in the exorcise of our extraordinary jurisdiction under s. 622, 
Civil Procedure Code, acd send tne case back for retrial. I am myself 
strongly inclined to the view that when Courts in the exercise of their 
judicial functions decide that a document is inadmissible in evidence 
having exorcised their judgment upon the question of its admissibility or 
inadmissibility wo have no jurisdiction to interfere in the matter under 
s. G22. What the Courts do in such a case, assuming the document tend¬ 
ered to be erroneously rejected, is to make a mistake upon a question of 
law, acd it does not appear to me to bo material whether* the mistake in 
law is made during the hearing of the case or in the final decision. A 
mere error in law is not, I think, an illegality or a material irregularity 
within the moaning of s. 022 of the Code. Tbe case falls within the 
principle laid down in liojak Aniir JSastot Kha?i v. Seo Baksh Si7igh (1). 

It is not, however, necessary for mo to come to a final decision upon 
the point, nor indeed to dothdo whether the post card is aiimissible in 
evidence or tioc, as I am of opinion that oven if admitted in evidence it 
would not prevent tiie bar of limitation. Beyond tbe personal promise 
of the writer to scud Us. 30 to the plaintili, the post card does not. I 
think, acknowledge the existence of any debt as duo to the plaintili from 
the deceased. I paraphrase the card in this way : I do not by writing 

this make any admission. I will send you Rs. 30 as I promised to do so. 
£1803 As good sons w’o are bound to pay our father’s debts whatever 
they may bo.” 1 cannot read into it any acknowledgment of liability 
for a debt admitted to bo due by the deceased to the plaintiff. I also 
think that on the finding of fact by tbe District Judge, that the amount 
of the debt has not been proved, the applicant is out of Court. I would, 
thcretoro. discharge tbe rule with costs. 

Candy, .1—I doubt whether the post card was inadmissible in 
ovicionco. To exclude it from evidence it would bo necessary to hold that 
the words “ without prejudice” amounted to an express condition that 
the car*l should nob be used in evidence against the writer. In England 
apnareubly the card would have boon admissible. The remarks of Vaughan 
Williams, in In rc Daintrey, Sx parte Bolt (2), which the Subordinate 
Judge in the Court of the first instaiico quoted, are not, as the Subordinate 
.Judge supposes, mere obiter dicta. They state the fact that the rule 
which excludes documents marked “without prejudice has no aprdication 
unions some person is in dispute or negotiation with another, and terms 
arc offered for tbe settlement of the dispute or negotiation. That rule 
is to ho found in many cases. 
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But eveu if the oard is admitted in evidenoe. what does it amount to ? 
What do the words “ without prejudice ” mean ? Simply this ; “ I make 
you an offer : if you do not accept it, this letter is not to bo used against 
me” (per James, L. J., in In re River Steamer Co. ; Michell's Claim (1)). 
In the present case the ordinary meaning has no application. For all that 
the post card says is this : “ I was bound to send Rs. 30 according to 

my vaida (fixed time), but on account of the receipt of the intelligence of 
the death of my father I have not been able to fulfil my promise. But 
now, on his obsequies being over, I will positively pay Rs. 30 at Shot 
Merwanji’s. You, Sir, should not entertain any anxiety v/batover in res¬ 
pect thereof. As to whatever debts may be due by my old man, I am 
bound to pay the same so Jong as there is life in me. This is, indeed, my 
earnest wish. After this, God’s will be done. Therefore I will positively 
pay Rs. 30.” Clearly that is an acknowledgment of an existing [181] 
liability to pay Rs. 30, but no more. The writer says he will positively 
pay the Rs. 30, because he is bound as a son to do so. But there is no 
acknowledgment of any other existing liability. In any case, therefore, 
there is no ground for our interference. 
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Rvle discharged. 
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APPELLATE CIVIL. 

Before Sir C. F. Farrati, Kt., Chief Justice and Mr. Justice Candy. 

Mahadeo ChintaMAN WaDRKaR {Original Applicant)^ Applicant 
V. Rao Bahaduk Vasudev j. Kirtikak {Original Auction'pur chaser). 

Opponent.'' [lOtb March, 1898.] 

Otvil Procedure Code {Act S.IV of 18821, s. .310 A (ii — Right to apply binder lh‘^ sictioii — 

Ownership of land — Vendor and Purchaser—Effect of contract if sale — Transfer of 

Property Act {IVof 1882), s. 54. 

A person ^ho bas contracted to purcbaso laod, or an iutcrest io land, docs not 
by sucb contract bocome the owner, in equity, or such iand or sucb interest 
(s. 54 of the Transfer of Property Act IV of 1882). Tie bas a personal right 
agaioKt bis vendor or the assignee svith n >cico of his vendor to comp«-l the latter 
by a suit for specific performince to perform bis contract : but be bas no direct 
right over the land. 

• CiviJ Application No. 2‘20 of 1897 under extraordinary jurisdiotion. 

(1) (1871) G Ch. App. 827. 

(2) Section 310 A, Civil Procedure Code ( Vet XIV of 1882) ; — 

“ Any person whose imm ivoablc property bas been sold under tlii.s chapter may at 
any time within thirty days of sale apply ti have the sale set aside on bis depositing 
in Court (o>, for payment to the purchaser, a sum equal to five per centum of tho 
purchase.money, and (fci for payment to the decree-holder the amount specified io the 
proclamation of sale as that for the recovery of which tho sale was ordered, less any 
amount which may, since tho date of such proclamation of sale, have been received by 
the decree-holder. 

** If such deposit is made w* ** thin the thirty days, the Court shall pass an order 
Sotting a.side the sale. 

“Provided that, if a person applies under the next following section to set aside the 
sale of his immoveable property, be shall nob bo entitled to make an application under 
this section, 

“ Nothing in this section sbalt be construed to relieve the judgment-debtor from 
Any liability be may be under in respect of costs and interest not covered by the pro¬ 
clamation of sale.” 


119 



23 Bom. 182 


INDIAN DECISIONS, NEW SERIES 


CVol. 


1898 

March lO 

Apped- 

LATE 

OlVIL. 

28 B. 181 


Ileld. accordingly, that a person who had contracted to purchase certain land 
which was fubjeco to mortgage, and was sold ic execution by the mortgagee, vvas 
(1823 ^be owner of the land and was, ibe efore, not entitled to apply to set 
H<-ido the sale under s. 310-A of the Civil Procedure Codo (Act XIV of 18821. 

[F., 29 B. 2.34 = 6 Bom. L R. 1013 (1014) ; R., 13 O.P.L.R. 163 (164).] 

Application under bb© exiraordioary jurisdiction of the High Courfc 
(Civil Procedure Code. Act XIV of 1882, s. 622) against the decision of 
Rao Sabeb G. K. Kanekar, Subordinate Judge of Vadgaon in the Poona 
District. 

Application under s. 310 A of the Civil Procedure Code (Act XIV of 
1882) to set aside a sale in oxecution. 

The sal© in question took place on the 17th October, 1896, in execu¬ 
tion of a mortgage-decree obtained by one Sadaram Ramchandra against 
Dioaji IMoroba. At the sal© tbe opponent (Rao Bahadur Vasudev 
J. Kirbikar) bought the property. 

Subsequently the present aopiicant (Mahadeo Chintaman) applied to 
tbe Subordinate Judge under s. SIO-A of the Civil Procedure Cod© to set 
aside 6h»^ sale, alleging that on the 16th May, 1895, Dinaji Moroba had 
sold the property, subject to the mortgage, to his (applicant’s) daughter 
Mothibai, and that klothibai had afterwards by a registered agreement, 
dated 28Lh August, 1896, contracted to sell it to him for Rs. 2,200, of 
which he had piid a part as earnest-inooey. 

The Subordinate Judge rojoctod the apulication, holding that the 
applicant had no locus sta'udi to apnly under s. 310 A. 

The applicant applied to the High Court in its extraordinary jurisdic¬ 
tion and obtained a rule calling on the opponent to show cause why 
the order of the Subordinate Judge should not be set aside. 

Anderson with Narayan v, GokJtale, for the applicant in support 
of the rule :—The applicant is entitled to aoply under the section. 
From the marginal note it would seem as if tbe benefit of tbe section veas 
oxclu-ively for the judgmont-debtorp. But the marginal notes cannot limit 
or atfecttbo express words of tlie section any more than iliuptrations— 
Koylash Chundcr v. Sonatun (1) or a preamble— Queeyi Empress v. 
Jndn.rjii{.'2). As to the meaning of the words ' anv person in tbe next 
s. 311, see Asmut-yin-Nissa-v. Ashruff Ali (3): [l83] S/ieo Prosad v. Hira 
Lal{\) : Rakhal Ohunderv. Divarka Nath{o). We have bought the property 
atul the opponent purchased it with notice of our contract. He is, tlicrefoie, 
a trustee for us — Indian Trusts .Ant (II of 1882), s. 91. 

liranson and Invernritij (with Y. G. Phand'irkar and R. V. Eesai], for 
the opponent, showed cause :—The rights given hy s. 3 lOA are given only 
to judginonb-dehbors and the applicant is not a judgment debtor In th<i 
matter of (he. petition of iJhaf/buti ChurniG). Seobiorj 51 of the Transfer of 
Proportv .\ct (IV of 1882) provi.les that a contract for sale does not of 
itself create any inrorest in or charge on property. A buyer may have a 
charge as against bis vendor under s. 55 of the Transfer of Property Actp, 
bub such a oliarwo cannot atTect the property itself which by the sale in 
exocutiun passed to the purchaser free of incumbrance. 


JUDGMENT. 

I^AliiiAN, C. J.—We are of opinion that the view of the Subordinate 
Judge is correct and that the applicant who contracted to purchase the 

(2) 11 A. 2G2. 

(6) 13 O. 846. 


(1) 7 C. 132. 
(4) 12 A. 440. 
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interest of Mothibai in the land, which interest consisted of a right to 
redeem the mortgage upon it, is not the owner of the land within the 
meaning of s. 310-A of the Civil Procedure Code. 

Tbe Transfer of Property Act, s. 54, provides “ that a contract 
for the sale of immoveable property does not, of itself, create 

any interest in or charge on such property.” Having regard to that 
epeoifio provision of the law, we cannot give effect to the argument based 
on varying decisions of Courts of Equity in England— as to the result of 
which the decision in Raymr v. Preston (1), may be consulted—or on an 
inference to be derived from illustrations (.g) and (/i) to s. 3 of the Specific 
Eelief Act, bo which may be added s. 91 of the Indian Trusts Act, that a 
person who has contracted to purchase land or un interest in land is the 
owner, in equity, of such land or of such interest therein. He has a 
personal right against his vendor or the assignee wich notice of his vendor 
to compel the latter by a suit for specitio performance to perform his 
conbraub : but he has no direct right over the land. We also think that 
because C184] the applicant has paid a small sum as earnest-money when 
entering into the contract, he cannot be treated as the owner of the land 
within the meaning of the section. Assuming that under s. 55 of the 
Transferor Property Act the applicant as against his vendor has a lien or 
charge upon the subject-matter of his purchase ior the earnest that he has 
paid, and that a person holding a simple lien over immoveable property is 
pro tanto the owner of such property within the meaning of s. 310-A—the 
inclination of our opinion is bo the contrary view—we cannot think that 
the applicant can be said to be owner of even the interest over which his 
lien extends. The lien or charge which the section gives him is, at tha 
most, a contingent lien which will only become absolute if he is ready and 
willing to perform his contract when the time for performance arrives, or 
if be properly declines to perform it. Neither of the cases cited in argu¬ 
ment— R.ikh'zl Chunder v. Dwarkanathi^) and Bhagabuti Churn v. Bishes- 
■ivar Sen (3)—though they are useful as analogies, covers the present case. 

Rule discharged with costs. 

Rule discharged. 
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Before Hilr. Justice Parsons and Mr. Justice Ranade. 


Murarrao and another {Original Defendants Nos. 1, 2), 
Appellants v. SIT.aRAM and ANOTHER (Original Oefeiulants 
Nos. 16, 17), Respondents * fl4bh March. 1898.] 

■Partition—Sziit for partition by a purchaser fro>n a co sharer—Decree in, such swif n?ed 
not be for a general partition of the entire estate — Practice. 

When a purchaser from a co-sharer in a j:>jnt family estate sue-* to have his 
share soverci and given co him, the Court is not bound to force the niembors of 
the family into a partition of the wtiole estate. It is. no doubt, open for each 
and every co-sharer to ask to have his share divided off and allotted to him (in 
whioh case he would have to pay Court-fees according to his shareif. But, lu the 
absence of such a request, the Court is not b>uud to determine what is the share 


* Cross Second Appeals Nos. 1041 and 1042 of 1807. 

(1) (1891) 18 0h. Div. 1. ( 2 ) 13 C. 346. (3) 8 0.367. 
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of each of the co>sharere. and to oompel him to take that share by making a 
general partitiou. 

[189] Id sucb a oaso the High Court refused* in second appeal^ to accede to 
the prayer of some of the co-sharers* who had not appeared io the Court of first 
iastaoce* to have their shares divided ofi and allotted to them* 

[P., 24 B. (J31i = l Bom.L.R. 620; R.. 23 B. 188 (190); 20 Ind. Caa. 177 = 274 P. 
L. R, 1913=183 P.W.R. 1913; Cooa., 23 P.R. 1905=13 P.L.R. 1905 ; 32 P.R. 
1908 = 151 P.L.R. 1908 = 76 P.W.R. 1908.] 

Second appeal from tbe decisioa of Hao Bahadur Tbakurdas M., 
Assistant Judge of Ratnagiri. 

Suit for par tition. One Zimaji Jaising was the owner of a iS-pies’ 
share in the property in dispute. In 1865 he sold his share to Kashinath 
Shivre m. 

Out of this share Xashinath sold an 8*pies’ share to plaintiff in 1884, 
and the remaining 8-pies’ share to defendants Nos. 1 to 4. 

In 1894 plaintifl filed the present suit to recover by partition fcho 8-pies’ 
share he had bought from Kashinath. 

Defendants Noi=*. 1 and 2 did not appear. Defendants Nos. 3 and 4 
claimed to be the owners of the whole 8-Dies’ share purchased from 
Kashinath, and denied that defendants Nos. 1 and 2 had any interest in 
that share. They further stated that they had mortgage 1 with possession 
the whole of this 8-pies’share to defendants Nos. 16 and 17, that they had 
no objection to the plaintiffs' receiving his S pies’ share by partition, and 
they prayed that their own 8-pies’ share should be divided into two sub¬ 
sharers of 4 pies each, one to be awarded to each of them after the 
mortgage-debt was satisfied. 

Defendants Nos. 5 to 15 wore made parries to the suit as they were 
co-sharers in the rest of the family uroperby. 

The Court of first instance raised {inter (ilia) the following issue ; — 

Fifth Issue .—“ Whether defendants Nos. 3 and 4 have an 8-pies' 
share, »nd whether the said share can bo partibione.l and retained in the 
possession of cl-dondanbs Nos. 16 and 17 as mortgagees until their mort¬ 
gages are redeemed” 

On this i»suo the Court found that out of Ihe 8-pios’ share sold by 
Kishina’li to defendants Nos. 1 to 4. defendants Nos. 1 and 2 were 
entitl’<l to a 4-pie8’ share, and defendants Nos. 3 and 4 to the remaining 
4-pies‘ share ; an«l that defendants Nos. 3 and -1 had no right to mortgage 
biio en'.ire 8-pies’ share to defendants Nos. 16 and 17. 

The Court, therefore, passed a decree for partition, awarding an 8-pies’ 
share to plaintiff, and a 4-Dies’ share to defeudaur.s Nos. 3 and 4, 

an«l dirocling that this 4 pies’ share should bo retaino*! by the defendauta 
Nos. 10 and 17 until their mortgage-debt was satisfied. With respect to 
the 4-pio3’ share found to belong to dofondaots Nos. 1 and 2, no order 
was passe<l. as those defendants wore not before the Court. 

Against this decision defendants Nos. 16 and 17 (the mortgagees) 
alone anj oalo l to the District Court, contending that their mortgagors 
(dofonilants Nos. 3 and 4) were owners nob merely of a 4-pie3’ share, bub 
of the entire 8-pies’ share purchased from Kashinath, and tliat the fifth 
issue raised by the first Court was nob necessary for tbe decision of the 
case. 

The Assistant Judge disallowed this contention and confirmed the 
decree of the first Court. 

Against this decision defendants Nos, 16 and 17 preferred a second 
appeal (No. 1042 of 1897) to the High Court. Defendants Nos. 1 and 2- 
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also aied a separate second appeal (No. 1041 of 1897), and contended 
that the share found to be theirs by the lower Court ought to be decided 
and allotted to them. 

Daji Abaji Khare, for appellants,— Vasudev Gopal Bhandarkar, for 
respondents—in appeal No. 1041 of 1897. 

VOfSiidcv GopOil BhcLtiddrkdr for appellants (there was no appearance 
for respondents) in appeal No. 1042 of 1898. 

JUDGMENT. 
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Pasons, J.— We do not think that we ought now in second appeal 
to assent to the prayer oi the defendants Nos. 1 and 2 and give them a 
4-pies’ share in this property to be divided off and allotted to them. 

The plaintiff brought the suit as a purchaser to obtain, by partition, 
the share be had purchased. He valued his claim at the value of that 
share and paid Court-foes on that value. It was, no doubt, open for each 
and every one of the detendants (who represented the family) to have 
asked to have his share divided off and allotted to him, in which case ho 
would have had to pay Court-fees according to bis claim, but we do not 
think that it was compulsory on him to have done so, still less do we 
think that the Court was bound in such a suit as the present, in the 
absence of any such request, lo have determined what was the share of 
tl87] each of the defendants, and to have allotted him that share and 
compelled him to take it by making a general partition. No doubt there 
are remarks in BarkiS'indas Kashidas v. Nagardas (1), which favour a 
contrary view, but they must be taken bo apply bo that particular case 
only. We see no reason why, when a purchaser wants to have the share 
in a family estate that he has bought divided off and given to him, the 
members of the family should be forced into a partition of the whole 
family estate. 

In the present case the defendants Nos. 1 and 2 did nob appear in the 
Court of first instance, they did not contest the fifth issue which related 
to the share of the defendants Nos. 3 and 4 only, and they did nob appeal 
against the decree which allotted them no share. They want now to take 
advantage of the finding on that fifth is^ue, since it is said to have decided 
in their favour that they own a 4 pies’ share, which the defendants Nos. 3 
and 4 had no power to mortgage to the defendants Nos. 16 and 17. As 
a matter of fact, however, there is no such finding on tiiiC issue which 
can bind the parties to this second appeal. Tne decision said to have 
been arrived at is not tne actual finding, though it may be the result of the 
finding; the finding itself is only as to the share of the defendants Nos. 3 
and 4, and we could not possibly accept it as binding upon the defendants 
Nos. 16 and 17, since there are no certain reasons given for it but only 
vague suppositions, and the 4-t)i03’ share has been ordered to remain with 
the defendants Nos. 16 and 17 as it is at prese-it, until the mortgage is 
paid off. 

All really that the Court hr*d bo do in a suit like the present was bo 
have determined the shares in dispute, i.e , the share of the plaintiff and 
the shares of the defendants who claimed a share and asked for that share 
fco be allotted bo them by partition, there was no dispute between the 
defendants Nos. 1 and 2 and the defendants Nos. 3 and 4 inter se as to 
fcheir respective shares, and the issue, if it be extended so as to embrace 
the double question whether the defendants Nos. 3 and 4 had an S-pies’ 


(1) P.J. (1876>. p. 10. 
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share, or whether bhey had only a 4*pies’ share, the other 4-pie9 share 
being owned by the defendants Nos. 1 and '2, was as to the latter 

part unnec 0 ss>iry. Still more unnecessary was ic to go into the question of 
the valiiiity of tbe mortgage of the whole 8-pies’ share by the defendants 
Nos. 3 and 4 to the defendants Nos. 16 and 17. 

While, therefore, wo con6rm the decree, we must reverse tbe finding 
as to a 4*pies’ and not an 8 pies’ share being with the defendants Nos. 16 
and 17 in right of mortgage and leave the parties to their civil rights, 
unfettered by any finding or order of oossossion in respect of the mortgage. 
We' order each party to bear his own costs in this Court. 


23 B. 168. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


AUDUL K.\DAR {Original Defendant), v. Bapubh&I and OTHERS 
{Original Plaintiffs, Respondents.* [loth March, 1898.] 

Mahnned'tn laio—Joini prepirty — Partition—Suit for share of such property —Share 
allotted to defendant in .same suii on payment of Conri-fecs — Practice — Procedure. 

In the Presidency of Bombay a suit for partition of an inheritance by 
iVlstbomedaDS is hardly distinguishable from a partition suit by Hindus. In such 
a suit, if a defendant asks at tbe proper time to have hia share divided off and 
allotted to him. such relief should be granted to him on payment of the necessary 
Court-fees. 

CDi&a.. .31 B. 271 = 8 Bom. L.R. 758 (759); F., 24 B. 128 (131): R.. 3 Bom.L.R. 94 (96); 
3 S.L.R. 93 (95? ; Commented on. 33 B. 449.] 

Second appeal from decision of G. C. Whitworth, District Judge of 
Ahmednagar. 

The parties to the suit were \Iahomeduns. Thoir commoij ancestor 
was one Mahomed Shafi. lie had four sons—Kadar, Sale. Fazal and Futte 
Mahomed. 

The pSaintifl's were the grandsons of the third son Fazal. Defendant 
No. 1 was the grandson of the fourth son Futte T^Iahomed and defendants 
Nos. 2 and 3 wore the great-grandsons of the second son sale. The first 

SOD Kadar left no issue. - t i 

The lands in dispute were inani lands, which had been acquired by 

the family during the period of Mahomeciau rule. 

[189] PlaintifYs alleged that a thiid share of the lands belonged to 
thorn, a bliird to dofe uhinb No. 1 and a third to defendants Nos. 2 and 3, 
and that until 1883 the income had be.iii divided between them according 
to their respective shares. 

In 1893 the plaintitTs filed the present suit to recover their share of 
the lands by partition together with mesne profits for three years 

preceding suit. . 

The plainbills valued the suit and paid court-fees sunicient to cover 

their one-third share in the property. . • ,.i • j 

The first defendant prayed that ho too should be given liis third 

share, and contended that, unless that was done, the plaintiffs were not 

entitled to their third share. 


• Second Appeal No. 954 of 1896. 
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The Subordinate Judge passed a decree awarding the plaintiffs their 
third share, but he refused in this buit to give the brsb defendant his 
share, on the ground that the court-fees which had been paid only covered 
the plaintiffs’ share. He held that the suit was not one for partition, 
but for separation of the plaintiffs* share which had been already 
ascertained and that the first defendant should bring a separate suit to 
recover his share. In his judgment he said ; — 

The suit is valued and court-fee paid only sufficient to cover plaintiff’s 
one-third share of the property. The suit is nob for partition of joint family 
property. The shares have been ascertained since along time before, and 
the parties have been receiving income of their shares accordingly, though 
no division by metes and hounds is yet made. Plaintiffs claim such 
separation of their share, and that is awarded to them. If defendant 
No. 1 wishes bo have his share also g«ven in his possession separately, be 
may bring a separate suit for that purpose.” 

This decision was "confirmed, on appeal, by the District Judge. His 
reasons were as follow :— 

‘This is not a suit for partition of joint family property as known to 
the Hindu law, but a suit by Mussalmans for biieir share of an inheritance. 
It was no^-, I think, incumbent on the Subordinate Judge in such a case 
to direct separation of any defendant’s share.” 

Against this decision defendant No. 1 preferred a second appeal to the 
High Court. 

. 2^. G. ChandcLvarkar, for appellant. 

Shrtpad Klianderao. for respoudont. 

JUDGMENT. 

Cl 90] Parsons, J.—This is the converse of the case Murarrao v. 
Sitaiam (1) we decided yesterday, because in this suit for partition of joint 
property the Courts have refused to give the first defendant his share, 
which was found and is now admitted to be one-third, though he asked 
for it. The reason assigned for the refusal by the Suhordinate Judge is 
that the court-fee paid is only sufficient to co\ er plaintiffs’ one-third share 
in the property. No more, liowever. is ever paid in any suit for partition, 
and we think that it was quite in the power of the Judge to have ordered 
the defendant to pay the necessary court fee on his share as a condition 
precedent tc his obtaining his share. 

The District Judge refused because this was not a suit for partition 
of joiob family property as known to the Hindu law, but a suit by Musal- 
mans for their share of an inheritance. In this Presidency, however, a 
suit for partition of an inheritance by Musalmans is hardly distinguishable 
from a partition suit by Hindus, and the Subordinate Judge has declared 
the property bo be the joint property of the patties, so that the principles 
of an ordinary administration suit ought, at any rate, to be applied to it. 
It is obviously most undesirable that parties should he driven to further 
libigat.ion to obtain a relief which they are entitled to, and ask for at a 
proper time, and which can be given to them in an existing suit. 

We vary the decree by awarding the appellant his one-third share to 
be ascertained and divided off and given to him in execution on payment 
of the nece'isary court-fees, viz , Es. 47-4-0, being made by him into 
Court within such time as the Court of first instance directs. Wo make 
no order as to any costs in this Court. 

(1) 23 B. 1S4. 
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[191] ORIGINAL CIVIL,. 

Before M7\ Justice Fulton \ on appeal before Sir C, F. Farran, Kt., Chief 

Justice, and Mr, Justice 3. Tyabji. 


Alamai [Plaintiff) v. PosiTiVK GOVERNMENT Security Life 

Assurance Company. Limited [Defendants) J 

[I5tb, 17th, ISbh and 22n(3 February and 23rd March 1898, on appeal, 

12th August, 189HJ 

Insurance — IjJc insurance—Insurance effected by one person on the life of another in 
whose life he has no interest — \\^ager-’-Contract Act (IJC of 1872). S, 30— Slat. 14 
Geo. 111. c. 48— Slot 8 and 9 Viet., c. WB — Assignynent of life policy to a stranger 
without interest in (he life hisurcd. 

Tbe defendant company issued a policy for a term of ten years for Rs. 25,000 
on tbe 23rd August. 1894, on the life of Mehbub Bt. the wife of one Abdul Samad, 
who was a clerk in tbe employment of ore Nanarwauji F. Bbandara, a barrister, 
practising at Hyderabad. On tbe 1st September, 1804, Mebbub Bi assigned tbe 
policy to tbe plaintill Alamai. who was the wife of Nasarwanji F. Bhanda*'a. 
On tbe 'ind October, 1894, Mebbub Bi died. Tbe plaintiff as assignee of the 
policy brought this suit to recover Rs. 25,000 from the defendants. The 
defendants {inter alia) contended that the policy bad really been effected, not by 
^lebbxib Bi or for her use or benefit or cu her account, but by tbe said Nasarwaoji 
F. Bbandara for bis own use and benofft, and that bo had no interest in tbe 
life of Mebbub Bi. and that, cborofore. the policy was void. 

field (1) on tbe evidence that the policy bad not been effected by Mohbub,Bi, 
or for her use and benefit, but bad been effected by Nasarwanji P. Bbandara for 
bis own use and benefit, and that he bad no interest in tbe life of Mebbub Bi. 

(2) That in India an iusurance for a term of years on the life of a person in 
which tbe insurer has no interest, is void as a wagering contract under e. 30 of 
the Contract Act (IX of 1872), and that, therefore, the policy sued on was void. 

Quaere —Whether an a jsigoroent of a life policy to a stranger having no 
interest in the life of the insured is void ? 

Suit by tho plaintiff as assignee of a policy of life insurance to recover 
the amount of the policy (Rs. 25,000) from the defendants. 

The policy in question was Hated tho 23rd August, 1894, and was 
granted in llombay by the defendants to one Mehbub Bi, the wife of one 
Munshi Abdul Samad of Hyderabad in the Deccan. It insured her life 
for a period of ten years for Rs. 25,000. 

[192] On the 1st September, 1894, Mehbub Bi assigned the said 
policy to the plaintiff Alamai. 

On the 2nd October. 1894, Mehbub Bi died. 

This suit was filed in April, 1895. 

Tho husband of tbe plaintiff Alamai was one Nasarwanji Framji 
Bbandara, a barrister practising at Hyderabad. The above-mentioned 
Abdul Samad (tho husband of the insured Mebbub Bi) was in his service 
as bis munshi or clerk. 

The defendants in their written statement denied that tbe policy was 
effected by Mehbub Bi or for her use or benefit or on her account, and 
alleged that it was ofTected by the said Bbandara (the plaintill’s husband) 
in tho name of Meiibuh 13i for bis own use and benefit, and that he had no 
interest in tho life of Mehbub Bi. and they contended that the policy was, 
therefore, void. They also alleged that the policy was obtained by fraudu¬ 
lent misrepresentations, viz.y (1) that it was effected by the said Mehbub 


Suit No. 23? of 1885. (Appeal No. 978). 
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Bi, (2) as to the age of IVIehbub Bi. (3) as to the means and oiroumstanoes 
of Mehbub Bi and her husband Abdul Samad. 

The defendants did not admit the alleged assignment of the policy to 
the plaintiflf, and further contended that, if made, it was without oonsi- 
deration,^ and was made for the use and benefit of the said Bbandara 
(plaiofeiK s husba^Dd), and 6hat feh© ptaintiff oould not sue upon the said 
policy. 

The last clause of the written statement was as follows :— 

12. By the terms of the said policy, in the event of the death of 
the assured occurring in any year befure the full amount of the year’s 
premium should have been paid, the amount required to complete the 
year’s premium would be deducted from the sum assured; only two months’ 
premium was paid in respect of the said policy, and. if the plaintiff is held 
entitled to recover in this suit, the defendants claim the deduction of 
Rs. 402-8-0, the amount of 10 months' premium under the said policy.” 

The following issues were raised at the hearing : — 

1. Whether the policy in the plaint mentioned was effected by 
Mehbub Bi, or for her use and benefit, or on her account ? 

2. Wber.her the said policy was not effected by Nasarwanji Framji 
Bhaodara. the husband of plaintiff, and for the use and benefit of the 
said Nasarwanji ? 

C1930 3. Whether the said Nasarwanji had any interest in the life 
of the said Mehbub Bi ? 

4. Whether the said policy is nob void as a wagering transaction ? 

5. Whether the said policy was not obtained by means of fraudulent 
misrepresentations as to tbe means and tbe circumstances of the said 
Mehbub Bi and her husband Abdul Samad ? 

6. Whether the said policy is not void by reason of such fraudulent 
misrepresentations ? 

7. Whether the said policy was not obtained by the fraudulent 
representation that it was effected by the said Mehbub Bi and for her use 
and benefit, whereas it was effected by the said Nasarwanji. nob for her 
use and benefit but for bis own ? 

8. Whether by reason of such fraudulent I'eprasentations tbe said 
policy is nob void ? 

9. Whether the said policy was assigned by Mehbub Bi to the 
plaintiff ? 

10. Whether the said assignment, if made, was not without considera¬ 
tion and whether plaintiff can sue on the said policy ? 

11. Whether the said Mehbub Bi died on 2Qd October, 1894 ? 

12. Whether plaintiff is entitled to further relief than a decree for 
the amount paid in Court ? 

13. Whether, in the event of its being found that plaintiff is entitled 
to be paid the amount of the policy, the defendants are not entitled to 
deduct Ra. 402-8 0 from the amount so payable ? 

14. Whether plaintiff is entitled to auy and what relief ? 

Inverarity and Anderson, for plaintiff’.—Tbe policy was originally for 
Mehbub Bi's benefit, but she assigned it to the nlaintiff. That assignment 
was good and the plaintiff as assignee is entitled bo sue. Consideration 
was paid, but none ^ as necessary—Bunyon on Xiifo Assurance, (3rd Ed.), 
P- 24. Section 135 of the Transfer of Property Act (IV of 1882) does not 
^Pply. The assignment was in Hyderabad, where that Act is not in force. 
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Further, it was not the assignment of an actionable claim.— Shib I/al v. 
Azjnai Ullah (1). Even if it was Bhandara wbo insured Mehbub Bi’a life, 
the in.^iurance is valid. In India it is not necessary to have an interest in 
the life of the assured. Statute 14, Geo. Ill, o. 48, which was the first 
statute in Fngland relating to the subjeoc, does taot apply to India. It was 
not extended even to Ireland until 1866, and there it only applies to iosu- 
ranceti [194] otfected after that date. See Bunyon on Lifo Assurance, (3rd 
Ed.), p. 5. There is no Act on the subject in India. 

Lang (Advocate-General), Scott and Lotondes, for defendants.— 
Bhar-dara had no interest in jSIehbub Bi’s life. He effected the insurance 
for his own benefit. Such a contract is a wager and is void— JBoward v. 
Refuge Friendly Society (2). The assignment to Alamai was a fraud. See 
Bunvon on Liife Assurance, (3id Ed.), pp. 25, 26 ; Wainewright v. liland'K^) ; 
Shilli7tg V- Accidental Insurance Co. (4). Assuming the assignment was 
really made, the assignee cannot sue for more tlian be paid—Section 135 
of the Transfer of Property Act tlV of 1882). Counsel also referred to 
Stat. 8 and 9 Viet., c. 106 ; Ramloll v. Sooiunmull (5) ; Wheelton v. Hard' 
isty (6) ; Warnock v. Davis (7) ; ConnecticiU Mutual Life Insurance Co. v. 
Schaefer (8). 

23rrf March. 1898. FtJLTON, J.—The plaintiff has instituted tins 
suit to recover Ks. 25,000 due on a policy on the life of Mehbub Bi, who 
died on the 2iid October. 1894, after assigning her policy to the plaintiff. 

The defendant company have filed two written statements denying 
liability and have raised tho following issues:—(His Loj'dship stated the 
issues and continued). 

The plaintiff is the wife of Mr. N. F. Bhandara, a barrister practising 
at Hyderabad iu 'ciro Deccan. Tho insured Mehbub Bi was the wife of 
one Abdul Sauiad, who is iu the service of Mr. Bhandara as munshi. 
Tho evidence shows that about May, 1894, Mr. Bhundara was much inter¬ 
ested in insurances, and introduced several persons to Mr. Limii, tho 
defendant compmy’s sub-agent in Bombay, with whom l^e carried on an 
aclivo correspoudoDCo. Among other insurances he arranged for a policy 
for Rs. 25.000 on tho life of Mehbub Bi for a term of ten years. A proposal 
for Rs. 50,000 was submitted on the 18th May. After some delay it was 
accepted to the extent of Rs. 25.000 with efiect from the 306h Julv. Tne 
first premium of Rs. 40-4.0 was oaid [195] through Mr Bhandara and 
reeeived hs the company on the 3.d August. The second premium was 
also paid through him and received on tho 29th August. On 
September, Mehbub Bi is said to have executed an assignment 
policy Lo tho plaintiff, who gave her Rs. 80-8-0. being the amount of 
the l.wo premia already paid. On the 3rd September she fell ill, aod she 

died on the 2iid October, . . . . • cr i. j 

Now. assuming that the law on the subject oi insurances effected on 

lives in which the owner of the policy is not interested is tbe same in this 
country as in l-'mgUnd, the determination of the first two issues is most 
important for tho decision of this case. In most oases, which depend on 
a true appreciation of tho motives and intentions of the parties, the diffi- 
cultv of arriving at a correct solution is apparent. In the present case that 
dilhculty is greatly enhanced by the fact that the evidence of many of tbe 

has been taken on commission aod that the husband of tho 
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(lB3v) I Moo. and R. 481. 
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(7) 11881) 104 U. S. Rep. 775- 
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deceased has not been examined at all. In the first instance Mr. Justice 
Tyabji when issuing a commission for the examination of the plaintiff and 
certain other witnesses at Hyderabad whose attendance in Bombay could 
nob be secured, refused, very properly in my opinion, an application to 
issue a commission for the examination of Abdul Samad. At the trial 
the application was renewed by Mr. Anderson, for the plaintiff, on the 
ground that Abdul Samad was unwilling to come here during the prevalence 
of the plague, but, having regard to the position in which he stands bo 
the husband of the plaintiff, it seemed to me that the objection of the 
defendants’ counsel to the issue of a commission for his examination was 
well founded. The defendants wore able to produce in Court the father 
and mother of the deceased, and it appeared to mo that the plaintiff ought 
to have had no real difficulty in bringing forward in the same way her 
husband's servant. 

Before proceeding to decide the issues now under consideration it will 
be convenient to recapitulate the evidence so far as it relates to them. 
Mr. Bhandara states as follows :— 

*' I knew the deceased Mehbub Bl. She was the wife of Abdul Samad. 
Abdul Samad was and still is my munsbi. He did all kinds of work for me 
regarding my household. He has been in employ since 1387. 1 now give 

[196] him Rs, 200 ever since his marriage with Mehbub Bi. The 
marriage was about November and December, 1893. At first his pay 
was Rs. 50. I increased his pay from time to time up to Rs. 200 at the 
time of his marriage.” 

The witness then goes on to describe bow towards the end of April, 
1894, he gob into correspondence with the defendants’ sub-agent Limji and 
negotiated insurances for a number of people. Then he proceeds as 
follows :— 

Mehbub Bi’s husband bold me she wanted to insure her life. He 
wanted to know the cheapest system. I told him the cheapest system 
would be to go in for a ten years’ short-term policy and renew it after 
ten years. I asked him bow much he was ready to pay a month. He 
said Rs, 40 or 60. 

“ I told him Rs. 25.000 would be insured for about Rs. 40. He said : 

All right. Propose for that.' I said : ' You bad better propose for 
Bs. 50,000 and they will accept about half.’ After hearing that, he brought 
his wife the next morning. They both said in the presence of me and Mrs. 
Bhandara, that Mehbub Bi wished to insure her life. My wife asked why 
her husband did not get insured. She said ; *I insure for myself, because if 
I happen bo have children, my husband will get married again and my 
children will ‘ remain unprovided for.' I told Mehbub Bi to get the 
policy drawn up in her husband’s name ; otherwise, if she died without 
leaving children, her parents would get a share as well as her husband. 
She approved. I gob the forms filled up. Two premia were paid through 
nee. Mahamed Addul Samad gave me the money and I sent the premia. 
He asked me to send the money. Subsequently the policy was assigned 
to my wife. On the morning of 31sb August, Mehbub Bi and her 
husband came to our place at Hyderabad. My wife and I were in our 
compound. Mehbub Bi went inside. Her husband spoke to me 
in presence of my wife saying that Mebbub Bi wanted her policy to be 
on the endowment system, that is, payable at 45 or 50 or at death, if 
previous, and that if somebody would buy it up and pay the premia which 
she had paid she would sell it to that person. I said an insurance on the 
endowment system would cost double the premium. He said : * ^Vell that 
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does Qot matter. We will have the assurance for half the amount." Then 
my wife ottered to purchase it by paying the premia already paid by 
Mehbub Bi. and we all went inside to speak to her about it. My 
wife asked her whether she was going to sell her policy. She said yes 
because her husband had told her that policies could also be issued on 
the endowment system and she preferred that system to the present one. 
She offered to sell her then existing policy to any one who chose to buy 
paying the premia already paid, to her. My wife offered to purchase it and 
she agreed to the purchase. I told her also that she would have to pay 
double the premium, unless she chose to reduce the amount by half. She 
said she was agreeable to have the insurance for only half the amount. I 
said : ‘ I will purchase a stamp paper. Come to-morrow to receive the 
money and sign the deed.' The document was prepared the same day and 
executed the nest dav. I prepared it. The husband’s signature was then 
[197] taken as well as Mehbub Bi’a, because the policy was not receiv¬ 
ed and we did not know whether it would be in her name or her husband’s 
in consequence of my previous experience with my mother’s policy.” (In 
cross examination) “ Mehbub Bi suggested that she should be insured. She 
said she was anxious to be insured. I have no reason to disbelieve it. She 
was married to Abdul Samad about November, 1893. She did nob speak 
or read English. She could not read Urdu. She could not write. She was 
uneducated in reading and writing. But she was intelligent in conver¬ 
sation. She knew about insurance. I had never spoken to her on the 
subject till this proposal. Her husband told me he had been talking to 
her about insurance. She had said that if sbe died having children he 
would marry again and her children would be unprovided for. Then he 
suggested that she should insure her life. Sbe was then 19. There was no 
sign of her liaving children. T know the doctor said sbe was not pregnant 
when bo examined her. I don’t know if she had any money of her own. 
I know nothing about her circumstances except that her father was a non¬ 
commissioned oflicer and they were respectable people. She was to pay 

the premia with her husband's money. 

The evidence of the plaintiff Alamai on the subject is as follows :— 

“I know Mehbub Bi. She was wife of Mr. Bandara's clerk. She 
is now dead. Her life was insured for Rs. 25.000. This was two years 
ago Dr Kollv examined her medically. She knew that she was insured. 
She told me that lives of females are also insured and she was going to 
have her life insured. I asked her why did her husbaud not insure his 
life. She said : ‘ If I have children it will be 
said that she was going to insure 


tor their benefit also*’ She 
her life for Rs. 25,000. I knew that 
Bh^had nWe aTn-oposal for Rs. 50.000. as Mr, Bhaodara had told her 
that if she wont iu for Rs. 50.000, the company would accept the pro- 
nosa’l the extent of Rs. 25,000. I am now the owner of the policy. 
The policy was assigned to me. Mehbub Bi and her husband came to me. 
I was in the garden. Mehbub Bi came inside the house and her husband 
remained outside. I and Bhandara were in the garden. Mehbub Bi's 
husband Lold mo that Mehbub Bi has come to speak about the policy and 
said she was desirous of being insured for a policy payable at 4o or oO. 
or at death if previous, and to dispose or sell off the present policy ; after 
that we came inside the house and questioned Mehbub Bi as to whether 
she wanted to sell her policy. Sbe replied in the affirmative. I told her 
I am willing to purchase the policy, and she signified her consent to sell 
it to mo Mr. Bhandara had told her husband outside and also spoke 
to Mehbub Bi inside that the premium on the policy will be a great 
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deal—the system which entitled the policy-holder to get the amount in $898 
his life-time at 45 or 50 years of age. Mr. Bhandara had mentioned Auo. 12 « 

that double premia will have co be paid. Mehbub Bi and her husband - 

said that she would insure her life for half the sum. but on the new ORIGINAI* 
system. The assignment was in writing. The assignment took place OlVlX^* 
the same day in the evening or the next day. I cannot remember ~~~ 
exactly. Mr. Bhandara had asked me Rs. 5 for the expenses, &o., of 
Ci98] the stamps. I gave him the amount. The same evening, or the 
next day, Mr. Bhandara had written the assignment-deed and told mo 
that the deed was ready. Mr, Bhandara read out the deed to Mehbub Bi. 

Mebbub Bi’s husband was also present at the time. Then I brought 
Rs. 80 8-0 premilt, for two months which had been paid by Mehbub Bi at 
the rate of Rs. 40-4-0 per month and paid the amount to Mebbub Bi, 

Mebbub Bi handed over the amount to her husband. Then Bhandara 
asked Mehbub Bi to pub her signature on the deed. Thereupon Mebbub 
Bi made some mark on the paper. Mr. Bhandara also asked her husband 
to sign. Ho asked why he should sign. Mr. Bhandara said that Mehbub 
Bi had not bill then received the policy, and it was not certain whether 
the policy will be made out in her name or in her husband’s name. Then 
be signed. The deed was attested by Bhandara. No other policy was 
taken out by Mebbub Bi because she fell sick.” (In cross-examination) 

Mebbub Bi did nob know to read or write, but she knew all about 
insurance. It was her own wish, not her husband’s or my husband’s, 
that ber life should be insured. She did nob say how she was going to 
provide for premia. Previous to this I had not bought any other person’s 
policy. My husband did nob suggest that I should buy this policy. It 
was entirely my own idea. I thought it was a good investment. Mehbub 
Bi was younger than myself and she had always had very good health. My 
health is delicate. All the negobiatious for insuring her life and for 
assigning the policy to me were carried on by Mebbub Bi herself, not by 
her husband.” 

Govindrajalu was the Commissioner appointed bo take Mehbub Bi’s 
affidavit of age. He stated that the affidavit was made at Mr. Bhan- 
dara’s bouse by a woman whom be identified as Mehbub Bi. Tbe affidavit 
is marked E and is attested by Mr. Bhandara and Abdul Samad. 

Mahomed Abdulla Khan said : — 

Mehbub Bi asked me for a certificate for life insurance, request¬ 
ing me to certify that she was keeping good health. I gave her a 
certificate under my signature.” (In cross-examination.) “The health 
certificate that I gave bo Mehbub Bi was filled in by Mr. Bhandara, bub 
he was not present when I signed the certificate. I knew Mehbub Bi for 
a year before I gave the certificate. I know her parents also. I bad 
also seen Mehbub Bi. Mr. Bhandara did not ask me to sign tbo 
certificate. Abdul Samad also did nob ask me bo sign the certificate. 

Mehbub Bi did not tell me how much she was going to be insured for. 

She did not mention the name of the company.” 

Syed Mahomed said :— 

" I had been to Mr. Bhandara on some business. I wanted to enter tbo 
house. A man prevented me from entering, saying there was banana inside. 

After some time the man informed Mr. Bhandara of my arrival. There¬ 
upon Abdul Samad and Mr. Bhandara came out and asked me to get in. 

They asked me to take Cl99] my seat there. There I saw Abdul Samad’s 
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wife, his mother, Bhandara's wife and his mother, and Dr. iKelly. Mehbub 
Bi was standing near the wall and Or. Kelly made a mark on the wall cor¬ 
responding to the height of Mehbub Bi. Then he measured the height of 
the mark on the wall. I asked Abdul Samad what was going on. Abdul 
Samad told me that Mehbub Bi was going to have her life insured. I asked 
hina what insurance meant. Abdul Samad told me that he would speak bo 
me at leisure. Then I told him that as you are not at leisure I will see you 
again. Mehbub Bi had no pardah with me, as Abdul Samad is related to me.” 

Karim Bi ; mother of Abdul Samad, said :— 


” Six months afterMehbub Bi’s marriage she was examined by a doctor. 
The doctor’s name is Kelly. Dr. Kelly is dead. The examination was in 
connection with life insurance, as she had told 'me that she was going 
in for life insurance. I asked her what life insurance meant. She said 
that some money has to be paid every month and after her death the- 
children of Mabbub Bi will get some money. Three or four months after 
she again told me that her proposal for insurance was accepted to the extent 
of Rs. 25,000. I told her, may you always be happy. I don’t know who 
' is the owner of the Biwa : Two or three months after Mehbub Bi’s death I 
asked my son about the insurance money. Abdul Samad said she made it 
over to Bai in her life-time. Mobbub Bi did nob tell me that I would also 
get some share of the insurance money after her death. Mehbub Bi did not 
tell me for liow much she wanted to be insured. I asked her particularly. 
Even then she did not tell me. I did cot ask my son. Four or five months 
after Dr. Kelly’s examination, Mehbub Bi told me that she had been 
accepted for Rs. 25,000. At this time I did nob ask her for how much she 
was j.»roposed. I don't know who negotiated all the transactions regarding 
tlio life-insurance. Mehbub Bi never bold mo in her life-time that she had 
assigned her policy to Mrs. Bhandara. Mehbub Bi knew to read and %vrito 
a little.” 

All bhoao witnesses, excepting Mr. Bhandara. were examined on 


comuaission. 

I now come bo the next two witnesses whose statements it is necessary 
to refer bo. namely, the father and mother of Mehbub Bi, who gave their 
evidence in Court. (In cross-examination) Abdul Majid, the father. 

said : — 

My dau<’hter informed me that her life was insured. She did not ask 
me to make an affidavit about her age. My daughter once came in the 
Moiiorrum and then she told me all about this insurance. She said : My 
husband nuts some money into Sirkar every month in my name, Rs. 15 per 
month The amount was to be paid for ben years.’ She told me that some 
amouQb was to be got oven after her death. She did not mention the sum. 
She said the amount was to be paid every month, and she had been examined 
bv the doctor. It may bo [200] that she told me that Rs. 40-4-0 were to 
bo paid every month, but I do nob remember. She mentioned the amount, 
bub I for'^et it. Whatever the amount I understood that the husband paid 
the Sirkar during her life-time. That is what she mentioned to mo. I don’t 
know whebbor I could get any of the in^^u^ance money as her father. 
Tiiat is a matter of law. I am an ignorant person. My daughter never 
told me she wished to change her policy. She told mo that something 
was to be paid and that something was to be received, but for whose 
benefit she did nob say. She had spoken to me before her illness about 
the insurance bub not during the illness. She talked much with my wife,. 

but not with mo.” 
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Amina Bi, the mother of Mehbub Bi, said :— 

“ 1 came to know in Mohoi'rum when she came to my house and said 
that she had been examined by a doctor and tier life had been insured. 
She did not know how to read or write. Ks. 15 were to be paid in respect 
of the insurance. She did not tell me anything about the amount to be 
recovered. She appeared to be pleased about it. I was constantly with 
her when she was ill. During her illcoss she said to me that Abdul Samad 
and bis mother were talking about the insurance. Bhandara and his 
wife and Abdul Samad and his mother were talking about it. I asked my 
daughter what they were talking about. She said they were talking 
about the insurance on her life. Then I kept quiet. I did not 
kcow who was to get the insurance money. Mehbub Bi told me that 
there would remain some money in deposit with Siikar and after 
her death we should not be put to any trouble. When she came to 
us I asked why she had got her life insured, and she said it was for our 
good." (In cross-examination) ** I beard from Mehbub Bi that ber hus¬ 
band would go on paving every month to the Sirkar. 1 understood that 
he would pay it out of his salary. I have now for the first time heard of 
the insurance being sold to Bhandara." 

Now on this evideoce it is clear that Mehbub Bi knew that her life was 
insured and had some idea that on ber death ber husbaod or family would 
get something. But I think it is equally apparent that she did not really 
understand the nature of the transaefcioo. If her father and mother are 
to be believed, sbo thought her husband paid only Rs. 15 a month, whereas 
the premium was really Rs. 40-4-0. Wheo pressed in cross-examination 
the father, it is true, admitted that possibly she might have mentioned 
Rs. 40-4-0. but it is evident that, unless he was intending to give false 
evidence, the real impression on his mind was that she said Rs. 15. How¬ 
ever this may be, it seems clear that she never mentioned the assignment 
to ber father, mother or mother-in-law during her illness. The only re¬ 
ference she is said to have made to the money to be received on ber death 
was in t20l3 a remark to her mother reported as follows :—“ Mehbub Bi 
told me that there would remain something in deposit with the Sirkar and 
after her death we should not bo put to any trouble." This remark shows 
that she was thinking of death, which was only natural having regard to 
the serious nature of her illness. Surely, then, if she had understood that 
she and her husband had just made over to the plaintitf all thoir interest 
in the policy, she would have been full of regret at having done such a 
foolish act. It is quite evident, however, that she never expressed any 

regret at all. _ • . , , 

The evidence of her father and mother, confirmed as it is by that of 
Abdul Samad’s mother, proves that she never mentioned the assignment, 
and this silence on her part is hardly consistent with the supposition that 
she was aware of it. She is nob said to have mentioned to her father, 
mother, or mother-in-law her alleged desire for a different kind of policy, 
and the story that she bad such a desire rests entirely on the evidence of 
Hr. r 4 ,nd Mrs. Bhandara. The account given by these two witnesses of the 
transaction is a strange one. It pictures Mehbub Bi well versed in 
questions of insurance, taking an intelligent interest in the subject, bub 
leaves it difficult to conjecture why bor interest ceased just when, if sli© 
had rightly understood the situation, she must have known that she and 
her husband had made a lamentable mistake. 

The question which has now to be considered is whether when 
Mr. Bhandara first obtained the policy in ber name he intended it to bo for 
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her or her husband’s benefit, or whether throughout he intended to proouro 
the benefit of it for himself or his wife. In the case of W'aiAewright 
V. Bland (1) Lord Abinger put a similar question of fact to the jury in the 
following terms :—“ Who was the party really and truly effecting the 
insurance? Was it the policy of Miss Abercromby ? Or was it 
substantially the policy of Wainewright, the plaintiff, he using her name 
for purposes of his own. If you think it was the policy of Miss Abercromby 
effected by her for her own benefit, her representative is entitled to pub 
it in force, and it would be no answer to £2023 say that she had no funds 
of her own to pay the premiums ; Wainewright might lend her the money 
for that purpose and the policy still continue her own. But on the other 
hand, if looking to all the strange facts which have been proved before you, 
you come to the conclusion that the policy was in reality effected by 
Wainewright : that he merely used her name, himself finding the money, 
and meaning (by way of assignment or by bequest or in some other way) 
to have the benefit of it himself, then I am of opinion such a transaction 
would bo a fraudulent evasion of the Statute of 14, Geo. Ill, c. 48, and 
that your verdict should be for the defendants.” In appeal the case was 
decided in favour of the defendants on another issue, but the summing up 
was anproved by the Court of apoeal in Shilling v. Accidental Insurance 
Co. (2). 

Assuming, then, that if it were found that this policy was effected on 
pretended behalf of Mehbub Bi, but really for the use and benefit and on 
account of the plaintiff or her husband, the contract would be void under 
s. 30 of the Contract Act (IX of 1872), the question to be decided would 
bo similar to the issue raised in the above-mentioned cases. For deciding 
such an issue I can only regret that I have not the assistance of a jury, 
but as it is I must be guided by the probabilities of the case and cannot 
give undue weight to the deeply interested evidence of Mr. and Mrs. 
Bhandara. 

Now it seems to me, looking to the rapidity with which the assign* 
ment followed the insurance, that there is reasonable ground for suspecting 
it to bo part of the same transaction. It is difficult to believe the story 
that Mehbub Bi wanted an endowment policy. Possibly she and her 
husband miglit thus quickly have changed their minds as to thosortof 
policy required, but if they had had any ordinary prudence (assuming 
that they really wished for a policy) they would have taken care to secure 
the now one before abandoning the old. Mr. Bhandara must have known, 
after his experience of the impossibility of increasing the insurance on his 
mother s life how difficult it would be to obtain a further policy on 
Mohbuh Bi’s : and. if be was acting fairly towards her and her husband, 
£2033 there was no pro-arrangomont between him and Abdul Samad, 
ho would naturally have cautione*! them against parting with one policy 
before getting the other. But ho has not been accused of acting unfairly 
towanls them. .\bdul Samad, who appears to have boon the great loser 
by tlio assignment, seouis never to have uttered a complaint at the way in 
whicli his chances of succeeding to Rs, 25,000, or a large part thereof, have 
been frustrated. He merely told his mother that his wife had made over 
tlio policy to the Bai in her lifetime. Surely this looks as if be knew 
that ho and his wife had no real interest in it; as if he regarded the 
assignment as the last act in a transaction in which his wife’s name was 
used, but in which he was not truly concerned; and as if, therefore, 

(1) (1835) 1 Moo. and K. 481 (487-) (2) (1857) 2 H. and N. 42. 
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he bad nothing to grumble about. Aooording to Mr. and Mrs. Bhandara 
there had been no suggestion of an assignment till the Slst August, but 
the quick way in which everything was settled, suggests pre-arrangement 
between Mr. Bhandara and Abdul Samad. 

Another consideration pointing in the same direction is the improba¬ 
bility of Bhandara’a taking all the trouble of correspondence for effecting 
the insurance and remitting the premia unless he intended to have tho 
benefit of the speculation. Mr. Anderson urged that he was an enthusiast 
about insurance and had helped many others to insure. ^Ir. Bhandara 
ascribed his zeal to a desire bo befriend Mr. Ijimji.the Bombay sub-agent. 
While, however, making all due allowance for these motives it is difficult 
to attribute to pure benevolence his eagerness about Mehbub Bi s insurance. 
Tbe correspondence shows that he believed in insurance as a speculation, 
and on the whole it seems more likely that he was speculating for himself 
or his wife than for Mebbub Bi or her husband. The mere fact that 
Mehbub Bi knew of the insurance and expected that her heirs would get 
something out of it, is not conclusive proof that the policy was obtained 
by Bhandara for her benefit ; for according to Lord Abinger’s summing 
up. the real question is not what she knew, bub what he intended. If 
the law renders void an insurance on tho life of a stranger, and if 
Mr. Bhandara effected this insurance, intending by assignment or otherwise 
to get the benefit of this policy, it would, in the language of Lord Abinger. 
[204] be an evasion of the law which would disentibile him to recover and 
also his wife, who was clearly acting in concert with him when she took 

the assignment. ... v 

In every case the decision depends on special circumstances peculiar 

bo it. and. therefore, the verdict in Wauieivright v. Bland is no help on the 

facts. A decision to a contrary effect will be found referred to on p. 24 

of Bunyon on Life Assurance (3rd Ed.) ; Vezina v. Nezv York Li/e Co. (1). 

In the latter case, in which a policy was assigned almost immediately, the 

transaction was upheld, but there apparently the Supreme Court was 

satisfied that, in tbe first instance, the contract had been made for tbe 

benefit of the insured. 

lu the present case in determining whether Bhandara when purport¬ 
ing to he negotiating an insurance for Mehhub Bi was really workmg 
to get the policy for himself or his wife, tbe arguments on either said 

seem to be as follows :— 

For the reality of the policy : — 

1. Bhandara negotiated insurances for many persons and was deeply 

interested in the subject. , ^ ^ 

2. Mehbub Bi's husband probably acquired a good deal of knowledge 

about insurance and communicated it to his 

3. She was anxious to provide for possible children 

4. She understood the effect of the insurance, as she told her father 
and mother about it and her mother-in-law that she was insured for 

^5®;°°Tbe insurance was effected openly, and her father affixed his seal 

to a draft affidavit of her age. n j « 

6. The desire for an endowment policy was roasqnable and explains 

the assignment. . , . ..™ _ , . ., 

7. Thera is no reason for disbelieving the plaintiff and his wife. 
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1898 8. Abdul Samad is an intelligent man bardly likely to let bis wife’s 

AUG. I2t name to be used in the manner suggested. 

- C2053 9. Abdul Majaid and his wife are untrustworthy witnesses 

OriGINAIj whose accounts of the conversation with Mebbub Bi are unreliable. 

Oivil#. Against the reality of the policy :— 

23 B. 191. 1* Mebbub Bi was an illiterate Mabomedan woman and it is most 

unlikely that she understood anything about life insurance. 

2. Her mother-in-law and her parents were ignorant of its nature. 
So was Syed Mahomed. 

3. If she had understood anything about it, she, a healthy young 
woman of 19, would never have insured for ten years as if sho expected 
to die in that period. 

4. She did not understand what was due, as she could not tell her 
parents what the premium was. It is doubtful if she told Karim Bi the 
amount of insurance, for Karim Bi is not a very reliable witness, being 
the mother of Abdul Samad, who is under Bhandara's influence. 

5 Abdul Majid denies having sealed the draft affidavit of age, or 
knowing anything of the insurance till his daughter’s visit at the 
Moborrum. 

6. The kind of policy selected marks it as the insurance of a 
speculator gambling on Mebbub Bi's life. 

The speculator can only bavo been Abdul Samad or Bhandara. 

7. Bhandara’s letters and bis proceedings in reference to his mother's 
insurance show him to be a speculator in insurance. 

8. The speculator cannot have been Abdul Samad, unless we attri¬ 
bute to him groat vacillation in assigning thus quickly without attempting 
to get another policy in exchange- 

9. If lie knew much about insurance he must have known of the 
dirticuUy of insuring native female lives, and was not likely, if speculating 
on his own account, to have parted with the policy he had got before 
getting another. 

10. There is nothing to show that Abdul Samad was a speculator, 
and it is most unhkely that he should have undertaken to pay Rs. 40-4-0 
per mensem, a large sum to a person in bis [206] rank of life, on the 
mere chance of making a profit on the death of his wife, who was several 
years younger than himself. 

11. After bis wife’s eaily death he is nob shown to have expressed 
any disappointment at having allowed the money to slip through his 
fingers. Ho seems to have borne the loss with equanimity, though most 
people would have murmured a good deal. 

12. The story of Mebbub Bi’s desire for an endowment policy and 
the whole account of the assignment as an unpremeditated transaction is 
so irnprohablo that it cannot be believed. Mr. Scott in argument 
characterised it as a ridiculous story. 

13. Mebbub Bi apparently knew nothing about the assignment, as 
sho never moutionod it. Sho told her mother that some money would 
remain with the Sirkar after her death, and that her parents would have 
no trouble. Her ignorance of the facts shows that she was a mere tool 
in tbo hands of others. 

14. There is no reason f(»r disbelieving Abdul Majid and his wife, 
who gavo tlioir ovideneo fairly and did not attempt to conceal Mehbub Bi s 
knowledge of tlio insurance. They were confirmed by Karim Bi as to her 
silence about the assignment. 
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15. Bbandara doubtless knew that he could not insure direct on a 
stranger's life, and, therefore, took out the policy in her name. He was 
apparently contemplating taking or recommending other insurances on 
female lives, as ho was asking for forms. 

16. The evidence of Mr. and Mrs. Hhandara is unreliable. He is in 
money difficulties and the interest at stake is large. 

Such. I think, are the arguments on either side, and looking at all 
the circumstances together I am forced to the conclusion that the 
insurance was efifected by Hbandara not for the beneht of Mebbub Bi or 
her husband, but with the intention of securing by assignment the benefit 
for himself or his wife. His wife comes forward with a policy assigned 
to her by an illiterate Mabomedan woman within a few weeks of 
the acceptance of tbe risk. The policy was wholly negotiated by him and 
the premia were remitted by him. It is difficult to conceive a state of 
circumstances more clearly throwing on him the burden of proving 
affirmatively that when be negotiated the policy be [207] was acting 
for tbe beneht of the woman or her husband and not for his own benefit 
or that of his wife. The interested evidence of himself and his wife seems 
insufficient to discharge that burden, weakened as that evidence is by tbe 
fact that Abdul Samad is not known to have expressed any regret at tbe 
loss of the money, and that Mebbub Bi apparently did not know of the 
assignment. 

I, therefore, find on issues 1 and 2 for the defendants. 

In discussing this subject I have carefully avoided reference to 
Mebbub Bi’s early death, for as there is no allegation or proof of foul 
play, that death is wholly irrelevant in endeavouring to ascertain 
Bhandara’s intentions just as it obviously would have been if she had 
■been killed by a railway accident. 

Tbe next question to consider is whether in India an insurance for 
a term of years on tbe life of a person in whom the insurer has no interest, 
is void under s. 30 of tbe Contract Act (IX of 1872). Irrespective 
of authority it seems difficult to say in what respect an agreement by A 
to pay an annuity on condition that the annuity is to terminate and a 
large sum is to be received in case of the death of B within prescribed 
period differs in principle from an agreement to pay a small sum if a horse 
loses a race on the condition that a large sum is to be paid by the other 
party if be wins, or, to make the analogy mere close, if he passes the 
winning post within a certain time. The latter transaction would un¬ 
doubtedly be treated as a wager and be avoided by the section. It is 
difficult, then, to see why the former does not fall within the same category 
as being a wager in which odds are given against the chances of a person 
dying within a cex’taio number of years. But it may be said that though 
tbe analogy between life insurance and a bet looks stronger in case of short¬ 
term policies on the lives of strangers, tbe argument really applies with 
equal force to all life insurancesd). Consequently, it may be urged that as 
life insurance is within certain limits recognised as a valid transaction by 
the Courts in Kogland notwithstanding the law against gaming and wager- 
•ing, no form of life insurance falls within the term an agreement by 
■way [208] of wager ” used in s, 30 of the Contract Act. I do nob chink 
that this argument, however, is sound. We cannot interpret the words 
of an Indian Act quite irrespective of English decisions and the pbraseo- 
‘logy of English Acta. The distinction between insurances that are 

fl) Bunyan oq Life Insurance (3rd, Ed.), p. 6. 
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legitimate and insurances that are by way of gaming and wagering is 
clearly recognised in numerous decisions. The Act of 14 Geo. Ill, o. 48, 
forbids insurances ” on the life or lives of any person or persons or on any 
other event or events whatsoever wherein the person or persons for whose 
use, beoeht or on whose account such policy or policies shall be made 
shall have no interest or by way of wagering or gaming.** Since that 
Act a certain class of policies, which would include the policy sued on in 
this case if my decision on issues 1 and 2 be correct, have always been 
described in judicial decisions as wagering policies. In Howard v. Refuoo 
Friendly Society (1) certain policies on lives in which the person to be 
benefited had no interest, were described in one place as ‘ wagering 
policies” and in another as*’ wagers,'* and were said to come within the 
prohibition not only of Stat. 14 Geo. Ill, c. 49. but also of the more recent 
Act of 8 and 9 Viet., c. 109, s. 18. In argument it was contended that 
this reference of Mr. Justice Matthew to the latter Act was unnecessary, 
and that his decision really rested on the Act of Geo. Ill, but it seems to 
me to show that in his opinion certain policies had in legal phraseology 
acquired the title of wagering policies and that, therefore, they were 
equally rendered void by s. 8 of 8 and 9 Viet., c. 109, which dealt with 
all agreements “ by way of gaming or wagering ’* as well as by the earlier 
Act of Geo. Ill, which only related to a particular class of agreements, 
viz., “ policies by way of gaming or wagering.*’ 

In Shilling v. Accidental Insurance Company (2). in the plea which 
held good, the poliev was described as a “ gaming or wagering policy 
conti*ary to the statute. In Dalhy v. India and London Life Assurajxce 
Company (.31 it is said that if there is an interest at the time of the policy 
it is not a ** wagering policy.” In the American case of Connccticxit 
Mutxial Life Insurance Company v. C2093 Schaefer (4) an interesting history 
of the subject will be found. In that juderoent, policies on lives in \vhich 
the ppison effecting the insurance has no interest are called waaor policies. 
What constitutes a wager policy is discussed, and it is said tliat to make 
a poliev valid, tlie essential thing is that the policy shall bo obtained iu 
good faith and not for the purpose of speculating upon the hazard of a life 
in which the insured has no interest. The same expression wager 
policy ” is used in Warnock v. Davis (5) while in Scott v. Roosc (6), a 
similar policy is spoken of as a gambling poliev. 

It simply comes to this ; what is the moaning of the phrase agree¬ 
ments by way of wager ” in s. 30 of the Contract Act which I piefer 
to consider rather than s. 1 of Bombay Act III of 1865, the applica- 



see how such an argument can be maintained, or how the fact that 
14 Oco. III. c 48, is not in force in India atTocts the question. In Hampden 
V. Walsh. Cockburn. C. J., defined a wager as a contract by A to pay 
money to B on the happening of a given event in consideration of B pay¬ 
ing money to him on the event not happening, and said that since the 
passing of B and 9 Viet., c. 109, there is no longer as regards actions any 
distinction between one class of wagers and another, all wagers being made 
null and void at law by that statute. In Thacker v. Hardy (7), Cotton, L».J.. 


( 1 ) (1980) 54 L. T. C4G. <2) (1857) 2 H. and N. 42. 

(31(1851) 15 C. B. 365. ( 4 ) (1876) 04 U.S. Rep. 400 

(5> (1881) 101 U. S. R. 775. (6) (1841) Long and Town. Ir. Rej). 54^ 

(7) (1878) 4 Q. B. D. 685 (695). 
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said fchab the essence of gaming and wagering was that one party was to 
win and the other was to lose upon a future event, which at the time of 
the contract was of an uncertain nature ; but he also pointed out that there 
were some transactions in which the parties might lose and gain according 
to the happening of a future event which did not fall within the phrase. 
Such transactions, of course, are common enough, including the majority of 
forward purchases and sales. 

A certain class of agreements such as bets, by common consent, come 
within the expression “agreements by way of wager.” C210] Others, such 
as legitimate forms of life insurance, do not, though looked at from one 
point of view they appear to come within the definition of wagers. The 
distinction is doubtless rather subtle and probably lies more in the inten¬ 
tion of the parties than in the form of the contract. In such doubtful oases 
it seems to me that the only safe course for the Courts in India is to follow 
the English decisions, and that where a certain class of agreement has 
indisputably been treated as a wagering agreement in England it ought to 
receive the same treatment in India (l). The framers of the Indian Codes 
were English lawyers, and where they have used words or phrases which 
have received a technical signification it must. I think, be presumed that 
they have used them in the technical sense. An insurance for a limited 
term of years on the life of a stranger certainly comes within the definition 
of a wager given by Cockburn, C. J., and it would, therefore, I think, be 
necessary for any one contending that it did not come within the inten¬ 
tion of s. 30 of the Contract Act to point to some technical consideration 
in support of such a contention. It seems impossible, however, to suggest 
any such considerations, inasmuch as the term wager” has frequently, 
as above pointed out, been applied to policies of this class which have 
usually been treated as wagers of a most objectionable kind (see remarks 
of Lush, J., in Evans v. Bigyiold (2) and of Richard, B., in the case of 
Scott V. Roose (3)). 

On the third issue I find that Mr. Bbandara had no interest in the 
life of Mehbub Bi, and on the fourth that the policy is void under s. 30 of 
the Contract Act. 

On the other issues of fact I will only brietiy record my findings. 

Issue 5.—I do not think it proved that the policy was obtained by 
fraudulent misrepresentations as to the means and circumstances of Meh¬ 
bub Bi. The misrepresentations are said to he contained in letters, Exs. 22, 
26 and 28. It is impossible to point to any material statement which is cer¬ 
tainly false. It may bo improbable that Abdul Samad’s salary was Rs. 200 
per month, [211] but it is impossible to say that it was not. Mehbub 
Bi’a father' does not think it was so much, and one would nob expect a 
man in Abdul Samad's position to get so much, bub we do not know 
enough about him, or the duties which ho performed, to make it safe bo 
pronounce definitely on the subject, lb is impossible to be sure that he 
did nob keep a horse, and the allegation, that ho got some landed property 
from his father, seems true. He got one house from his father and now 
appears to have others, and it is clear that a considerable sum was spoob 
on his marriage. 

As the allegations are not shown to bo untrue, it is unnecessary to 
consider what their effect on the policy would have been if false. 


1898 
Aug. 13. 

ORIGINAIi 

Civil. 

28 B. 191. 


HxU (1879) (5 Ap. 


(1) See Trimble v 
<2 I.A. 169 (186).) 

(2) (1869) li. R. 4 Q. B. C22. 


Ca. 342) and Kathama Natcliiar v. Dora&inejiz 
( 3 ) (1841) Long and Town Ir. Rep. 54. 
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1898 Issue 9.—I do oob think the assignment by Mehbub Bi is proved. 

AUQ. 12 . I dare say she did make her mark, but that is not enough. She could 

not read or write, and it is for the plaintiff, who puts forward the paper, 
ObiginaIj jq show not only that she made her mark, but also that she understood 
OlVlli. the nature of her act, or, in other words, that she made what is called by 

_ T—" the Privy Council in Ramrutton v. Musst. Nandu an intelligent signature. 

■ * The story that she said she wanted an endowment policy seems hardly 

credible, and her subsequent silence about the assignment indicates pretty 
clearly that she did not know she had assigned. Her application of 16th 
May was for a policy in favour of her husband Abdul Samad. On the 
3rd September the policy had not been received and it was not known 
whether it would come in her name or her husband’s. In these circum¬ 
stances the signatures of both were taken, but apparently Mehbub Bi did 
not really understand what was being done. I think this issue really 
goes with issues 1 and 2. If there was ao understanding throughout 
between Bbandara and Abdul Samad, that Mehbub Bi’a name only was 
to be used and an assignment taken as soon as possible, probably no great 
effort would be made to explain to her what she was executing, and her 
subsequent silence on the subject would be intelligible, as also Abdul 
Samad’s indifference about the loss of the money. If, on the other hand, 
the policy was really intended to bo for her use, there would, of course, 
be less reason to doubt the reality of the assignment. 

C 2123 On the 11th issue I find that Mehbub Bi died on 2nd October, 
1894. The fact was not disputed. 

On the various points of law arising on the other issues it is 

unnecessary to express an opinion. 

On the interesting question much discussed in argument whether an 
assignment of a life policy to a stranger having no iuteresb in the life of 
tho insured is void. I am not prepared to give a decision. But I may 
point out that, if the contract of insurance is good in its inception, the 
assigntnont to a stranger cannot render it void as a wager under s. 30 of 
tlio Contract Act. There is no fresh contract between the assignee and 
the company, and there is no wager between tho assignee ac»d the assignor 
who sells his policy outright. It may be, however, that such an assign¬ 
ment is void as contrary to public policy ; bub if so the question would 
usually only arise as in the American cases of Wiirnock v. Davis (1) and 
Caininach v. Dcivis (2) between the assignee and the representatives of 
tho insured. As against the company the policy would remain valid, 
whether for tho benefit of tho assignee or the representatives, and the 
contest would ordinarily bo between them alone. lu tho proseub case 
doubtless if the assignment wore pronounced void, the present plaintiff 
could not recover; hut while the American cases would receive full and 
respectful consideration if the decision turned on this issue, the Bnglish 
authorities on the question of public policy " would have to bo carefully 

studied. _ > 

As tho findings on issues 1 to 4 are sufficient for the determination 

of this case, it is unnecessary for me bo pursue this subject further. 

I dismiss the claim with costs. 

Suit dismissed. 


The plaintiff appealed. The appeal came on for hearing before 
Farran. C. J., and Tyahji. J., on 12fch August, 1898. 


(1) (1881) 104 U. 8. Rop. 776. 


(2) (1872) 15 Wallaco 643. 
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Mdcpherson and Anderson^ for appellant (plaintiff). 

Branson and Scotty for respondents (defendants). 

[213] In addition to the authorities cited in the lower Court, the fol¬ 
lowing oases were referred to :— Macgregor v. J’er^iissorod) ; Arnold, Vol. I, 
p. 123 ; Ashley v. Ashley (2); ^tna Life Insurance Co. v, France (3) ; 
New York MxUxial life Assurance Co. v. Armstrong (4). 

JUDGMENT. 


1898 

Aua« 13; 
ORIGINAIi 

OrviL. 

23 B. 191^ 


The Appeal Court confirmed the decree of the lower Court with costs. 

Appeal dismissed. 


Attorneys for the plaintiff (appellant) :—Messrs. Bicknell, Merwanji 
and Motilal, 

Attorneys for the defendants (respondents) :— Messrs. Graicford 
and Co. 


23 B. 213. 

ORIGINAL CRIMINAL. 
Before Mr. Justice Candy. 


Empress v . Durant, [6th October, 1898.] 


Practice — Procedure — Witness—Accused fcrson calling as witnesses persons charged with 
him and awaiting a separate t*ial for same oJence^Criminal Procedure Code {Act 
V of 1898), s. 342. cl. 4— Evidence Act (7 o/ 187 J), s. 132. 

The accused D, a European British subject, was charged together with others 
who were natives of ludia, under ss. 384. 385 and 389 of the Peual Code (Act 
XLiV of 1860), with conspiring to commit extortion. D claimed to bo tried by a 
mixed jury under s. 450 of the Criminal Procedure Code (Act V of 1893). The 
other accused, who wero natives of India, then claimed to bo tried separately 
under b. 452. The trial of D then proceeded, and at the close of the case 
for the prosecution, he proposed to call as his witnesses the persons who bad 
been charged with him and who wore awaiting their trial. They objected to 

be called. 

ffeld, that he was entitled to call them as witnesses and to examine them 
on oath. 

The words “ the accused ” in el. 4 of s. 342 of the Criminal Procedure Codo 
(Act V of 1898) mean the accused then under trial and under examination by 

the Court. 



9 Cr.Ij J. 370 = 4 li.B.R. .862 (363): R.. 33 C. 1353 (1359) = 10 
Cr.li.J. 145 ; 3 Bom.Hj-R. 437 (438) ; 15 C.P.Ii.R. 112 (114) ; 
= llCr.L.J. 21 = 5 Ind. Cas. 21.] 


C.W.N. 962 = 4 
D., 7 A.L.J. 86 


The accused, who was a European British subject, was charged with 
four other persona (three of whom were natives of India) [214] under 
S3. 384. 385 and 389 of the Indian Penal Code (Act XLV of 1860) with 
conspiring to commit extortion. 

They all claimed to be tried. 

Durant being admittedly a European British subject claimed under 
8. 450 of the Criminal Procedure Code (Act V of 1898) to be tried by a 
mixed jury, of which not less than half should be Europeans or Americans, 
or both Europeans and Americans. 


(1) (1650) Taylor and Bell 378. 

(3) (1876) 94 U. B. Rep. 561. 
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The three accused who were natives of India, then claimed under 
s. 452, cl. 2, of the Code to be tried separately.'*^ 

The trial of Durant then proceeded. He defended himself. 

At the close of the case for the prosecution, Durant opened his case 
and addressed the jury. He then called as his witnesses the three 
persons who had been charged with him and who were awaiting their 
trial, viz., Dbanjibbai D. Dady, Oursetji M. Mehta, and Sorabji 
H. Hottlewalla. Their counsel, however, who were present watching the 
case, objected to their being called as witnesses. 

P. M. Mehta, for the accused Dhanjibhai D. Dady, submitted that an 
oath could not be administered to his client, who was a co-accused with 
Durant and was awaiting his trial on the same charges. 

He cited Reg. v. Hamnaiita (1) ; Empress of India v. Asghar Ali (2) ; 
Queen-Empress v. Dala (3), The law in India is different from English 
law—TF^'^sor’s case (4). 

A^iderson and Bahaditrji, for Oursetji M. Mehta and Sorabji R. 
IBotblewalla, also objected. 

Durant contended he was entitled to call the co-accused. The cases 
cited were cases in which accused persons who are illegally pardoned 
were called as witnesses for the prosecution. 

Macpherson, for the prosecution.—Under English law the co-aocused 
could certainly be called as witnesses—Archbold’s Criminal Pleading 
(20th Ed.), p. 318. The word “ accused” in the Criminal Proce¬ 

dure Code must meau the accused actually under trial. He referred to 
s. 132 of the Evidence Act (I of 1872). 

JUDGMENT. 

Candy, J. —As to the English law on this subject there can be no 
doubt. Dosicles the passage from Archbold referred to by the learned 
counsel for the prosecution, reference may also be made to Roscoe’s 
Criminal Evidonco (Ith Ed.), p. 122, whore it is clearly shown that so 
long as tho co-accused is not being tried jointly, he can bo called as a 
witness. Mr. Mehta referred to the report of ^Vinsor's case (4), but the 
question dealt with in that report was whether the jury were rightly 
discharged when the prisoners wore tried together before Baron Cbannell 
ia March, 1865. At the next assizes before Keating, J., in July, 1865, 
the two prisoners wore again put on their trial, and then counsel for 
prosecution applied for leave to call tho younger prisoner (Harris) as a 
witness against Wiusor. Mr. P--idoaux said that on the part of Harris 
ho could make no objection to such a course of proceeding, hut he would 
submit wiicthor it would not bo necessary that she should bo first 
acquitted. The learned Judge said ho had considered the point, and he 
thought that it was not necessary. Harris was then taken from the bar 
and Winsor was pub upon her trial alone. Mr. Folkard, for Winsor, 
made no objection on that ground, but submitted that ^Vin3or could not be 
pub on her trial again, the jury in the former case nob having been legally 
discharge.! But Keating, J.. held (p. 382) that the objection was not 
tenable ; tho trial proceeded and Winsor was convicted. 


• Ooe of the accused, who was a European, was tendered a pardon under a. 337 of 
tho Criminal Procedure Code (Act V of 1898). 

(1) 1 B. CIO. (2) 2 A. 2G0. (3) 10 B, 190. 
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In January, 1866, the case name before the Queen's Bench (l) on a 
writ o£ error, and Mr. iFolkard, for Winsor, argued (inter alia) that the 
•evidence of Harris was improperly admitted. 

The Judges all gave judgment for the Crown. There is one important ORIGINAL 
passage in the judgment of Oockburn, C.J., which has been quoted in CrimiNAL- 
subsequent oases. He said (pp. 311-2) :— 

** In all oases where persons are joined in the same indictment, and it 
is desirable to try them separately in order that the evidence of one may 
be received against the other, I think it necessary, for the purpose of 
securing the greatest possible amount of truthfulness in the person coming 
to give evidence, to take a [216] verdict of not guilty as to him, or, if the 
plea of not guilty be withdrawn by him and a plea of guilty taken, to pass 
sentence; so that the witness may give his evidence with a mind free of 
all corrupt induence which the fear of impending punishment, and the 
desire to obtain immunity to himself at the expense of the prisoner, might 
otherwise produce.” 

But in the course of argument in the subsequent case of The Qziccn v. 

Payiie (2), Cockburn, O.J., alluded to this passage and said (p. 354) : “ A 
notion has gone abroad tliat I laid down that one of these courses must be 
taken. That is very dilferent from what I did say. I only spoke of what 
is convenient.” 

Payne's case is particularly instructive, because in that case Curtis 
had actually been called before the Magistrates as a witness on behalf of 
Payne. Subsequently Curtis was included in the indictment and was 
tried with Payne. Payne’s counsel wanted to call Curtis as a witness, 
and naturally complained that it was very hard that his client should be 
deprived of Curtis’s evidence by Curtis being made an accused person. To 
this Cockburn, C.J., said : “ The remedy for that is to apply to have the 

prisoners tried separately. And, if the witness were improperly included 
in the indichroent, the Judge would, no doubt, grant such an application.” 

It may btj remarked that under s. 239 of the Criminal Procedure Code 
(Act V of 1898) it is left to the discretion of the Court to try accused 
parsons togethsr or separately. In Payne's case it was held that Curtis 
could nob ha examined as a witness on behalf of Payne, because it is a 
principle of English law that the jury, which has to decide on the guilt or 
innocence of an accused person, cannot hear that person examined and 
cross-examined. 

Another case in which one accused person was called as a witness on 
behalf of his co-accused, is the well-known case of Reg. v. Bradlaugh (3). 

Bradlaugh with Ilamsay and Foote was indicted for publishing blasphe¬ 
mous libels. Before the jury were sworn, Bradlaugh applied that he might 
be tried separately and first, arguing {inter aha) that he might desire to 
call his co-accused as bis witnesses. Sir H. Gitlard, for the Crown, opposed, 
but Coleridge, C.J., granted the application. When Bradlaugh was called 
on to enter on his defence, and it was suggested that [217] he might call 
the other defendants as his witnesses. Avory on behalf of Ilamsay objected 
that this could not bo done, unless a verdict of acquittal was taken as against 
Bamsay. He cited the observation of Cockburn. C. J., in Wmsors case 
(supra). Coleridge. C. J.. said that there the follow-prisoner had boon 
called for the Crown. Avory urged that this did not matter, as if the co- 
defendant were called for the defence he would bo liable to cross-examination 


(1) (1S66> L.R. 1 Q.B. 289. 


(2) (1872) ti.R. 1 O.e.R. 319. 


(3) (1893) 15 Cox. 217. 
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1898 and oould hardly avoid criminating himself, Coleridge, C.J., aaid he 
OOT. 6. “ should endeavour to avoid that by not allowing questions to bo asked or 

- answered which might have that effect.” As to the dictum cited, he 

Original observed “ that Gockburn, C. J., did not go the length of saying that the 
Criminal, course taken was not legal, even when the fellow-prisoner had been called 


23 B. 213. 


for the prosecution, to make out a case against the prisoner being tried. 
Here, however, the co-defendant was to be called for the defendant under 


trial. He could not prevent this, nor compel the prosecution to take a 
verdict of acquittal as to tbo co-defendant to be called. The co-defendant 
was to be called simply to disprove publication by the defendant 
Bradlaugh, and any questions to show publication by anybody else would 
either not be admissible, or, if they tended to criminate the witness, be 
would not be compellable to answer.” I shall have occasion, at a later 
stage of these remarks, to refer to the difficulties felt by Coleridge, C. J. 


Turning to the Indian cases quoted by Mr. Mehta, it may be remark¬ 
ed that As(jhar Ali's case (1) and the case of Dala Jiva (2) are on all 
fours with Hanmanta's case (3), which they followed. It will suffice, 
therefore, to critically examine Hanmanta's case (3). In that case two 
men, Moro and Ramchandra. were before the Magistrate as accused 
persons. They under the intlueoce of illegally tendered pardon gave 
evidence as witnesses. M. Melvill and Kemball, JJ., relied on ss. 344 
and 34.5 of Act X of 1872 (the then Code of Criminal Procedurel, and 


their Lordships said : 

“ The effect of those sections is to render it illegal for a Magistrate 
to convert an accused person into a witness, except when a pardon has 
boen lawfully granted under 9. 347. Moro and Ramcbandra being 
accused persons, and [218] not having been legally pardoned, could not 
bo examined as witnesses until they had been acquitted, or discharged, 
or convicted. Their evidonco must, therefore, be rejected as absolutely 


inadmissible.” 

Tlieir Lordships then referred to and distinguished the English case 
of li. V. JRudd (4), which was also the case of an illegally pardoned 


accomnlice. 

Now an obvious consideration which must occur to one on reading 
this decision in Ilanmanta's case is that it refers solely to the evidence 
of an illegally pardoned accomplice, and is based on the combined 
effect of ss. 311 and 345 of the then Code of Criminal Procedure. The 
provision in s. 315 stood by itself as a senara'o rfection, and was not, as it 
now is in the present Code of Criminal Procedure, part of 9. 342, which 
deals with the examination of an accused person at the trial of that 
accused person, and provides that for the purpose of that examination in 
that trial no oath shall be admioistered to that accused person. Their 
Lordships in IJantiiauta's case did not profess to deal with the case of an 
accused person, who has boon indicted jointly, but is to be tried 
separately by a different jury or by different assessors, being called as a 
witness for his co-accused. 

There was a case from Burma, ultimately decided by tba High Court 
of Calcutta, in which the decision in Hanmanta's case was apparently not 
followed. It is to be found in Selected .Tudgmenbs of the Judicial 
Commissioner, Burma. Vol. I, p. 246. and reference to it will be found at 
p. 667 of the I, L. R.. 16 Bom. In that case from Burma an illegally 
pardoned accomplice had given evidence. The Judicial Commissioner 

aj2A.2G0. (2) 10 B. 190. (3) 1 B. 610. (4) (1775) 1 Gowp. 331. 
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(J. Jardine) said : The Courts have been strict in exoludiog evidence on 
illegal pardons * * * — HanmanU's case, Asghar Ali's case. I hold, there¬ 
fore, following Bawnania*s case, that as ho (ihe witness in question) was 
not legally pardoned, he could not have been examined as a witness.*’ 
As the Kecorder differed from this view, the case was referred to the 
Calcutta High Court, which held (Mibter and Field, JJ.) that the evidence 
was admissible, though of course it would have to be carefully weighed. 
They said : Under the Hvidence Act, admissibility is the rule and 

exclusion the exception, and circumstances, which under [219^ other 
systems might operate to exclude, are under the Act to be taken into 
consideration only in judging of the value to be allowed to evidence when 
admitted.” 

That the decision in Hanniaiita's case required a restricted apniication 
was evidently felt by Jardine, J., in Queen-Empress v. Mona Puna (1). 
He distinguished the Burma case on the ground that the accused person 
in that case bad not been actually placed before the Magistrate, though 
the Magistrate had at the request of the Police Superintendent illegally 
forwarded a pardon, under the intiuence of which the said person gave 
evidence as a witness. So Jardine. J., while admitting that the word 
‘ accused ” is used in several sections of the Criminal Procedure Code ae 
designating supposed offenders, went on to say ; ” But if we are to 
follow Bxnmayita's case, the question arises, what is the meaning of the 
last sentence of s. 342, “ No oath shall bo administered to the accused”? 
The decision can best be explained by holding that hy “the accused” is 
meant a person over whotn the Magistrate or other Court is exercising 
jurisdiction ; and on the whole we think this restricted meaning best 
suits the context.” 

I would go further and say that “the accused” in s. 342 must moan 
the accused then under trial and under examination by the Court. It 
cannot include an accused over whom the Court is exercising jurisdiction 
in another trial. I may be trying a murder case in this High Court, and 
an important witness, either for the Crown or for the defence, may 
an accused person who has pleaded to a charge of house breaking, and 
whose trial is to come on directly after the murder case. Tt would 
be absurd to say that no oath shall be administered to that accused 
person when he is tendered as a witness in the murder case. As the 
• Judge said in Asgher Ali's case [supra), an accused person cannot be put on 
his oath or examined as a witness in the case in which he is accused. 
Dady. Mehta and Bobtlewala are nob accused persons in the ease in 
which Durant is accused. Their case is to be tried separately. They were 
co-accused : they are nob so now. If they were being tried jointly with 
Durant, it would be impossible to say that their statements recorded under 
8. 342 of the Code of Criminal Procedure, whether amounting £2203 to 
confessions or not, could not be taken into consideration by the jury in 
favour of Durant. Why. then, should Durant be deprived of the beneht 
of these statements, because these men are not being tried jointly with 
him? But as they are not now being tried in this case, the only way in 
which they can make statements is as witnesses, and if they are witnesses, 
then they must be sworn. 

For all these reasons I have no doubt that these persons, whom Durant 
baa tendered as his witnesses, can be examined as witnesses, and, therefore, 
on oath. The only difficulty in my mind arises from the provisions of s. 132 
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of the Evidence Act. As shown above in Bradlavgh’s case, Coleridge, O.J., 
said that he would not allow questions to be asked or answered which might 
have the effect of incriminating the witness. That course is not open to 
this Ooiiut; for by s. 132 of the Evidence Act a witness is not excused from 
answering any ouestion as to any matter relevant to the matter in issue 
in anv civil or criminal proceeding upon the ground that the answer 
to such question will criminate, or may tend directly or indirectly to 
criminate such witness. When an accused person is making a statement 
under s. 342 of the Code of Criminal Procedure, he can refuse to answer 
any question. As a witness he is not excused from answering any 
question as to any matter relevant to the matter in issue. There is, 
however, an important proviso to s. 132 of the Evidence Act, viz., that no 
such answer which a witness shall be compelled to give shall be proved 
against him in any criminal proceeding, except a prosecution for giving 
false evidence by such answer. As then the jury now trying Durant, and 
hearing his witnesses examined and cross-examined, will not be the jury 
which will have to decide as to the guilt or innocence of such of those 
witnesses as may be subsequently put on their trial, and as the answers 
which those witnesses may be now compelled to give cannot be proved 
against them in the subsequent trial, I rule that the witnesses now called 
by Durant on his behalf can be duly examined and cross-examined on 

oath. . . _ , J 3 

Attorneys for the prosecution.—Messrs. Craigie, Lynch ana Uwen. 

Accused in person. 


23 B. 221. 

112213 APPELLATE CRIMINAL. 

Before Mr. Justice Parsons and Justice Banade. 

QUEEN-EMPRLSa V. RaghU.* [14th March, I898.j 
terfus of Oie con/essio»i. 

Sootio. 533 o. the Code 7.Urcom;hcd 

wilh^ It%°pne 3 to omie,ionB to comply with the lew aa well os to iofractioos 
of the law. 

Quccn-Emprcts v. Visram Uabaji (1) followed. 

Jai Earayan liai v. Queen-Empress (2) dissooted from. . u 

The accused was cbarRod with murder. At the trial a coofossion made by him 
t- Macistrato was tendorod lo evidence against him. The 

Sessions Judge rejected the confession as inadmiseiblo, as it did not bear the 
mark or signature of the accused, and. as there was no other reliable evidence to 

bring home the charge to the accused, he was acquitted 

ncld rovoreing the order of acquittal, that though the record of the conf^v 
i/cfO, rovoremg ovidenoe could bo given of the terms of thecoufes- 

e.cn tvas .nadmiesib^.par^oj^^^^^^ be admitted and ured as evidence 

rg°a“ns“tho accused under s. 533 of the Code of Procedure (Act X of 

1882) The accused was. therefore, ordered to be re-tned. 

[F., 4 Bom. L.R. 785 (780) ; R.. U.B.R. (1903). lat Qr. Or. Pro. Oodo. p. 13 (IG-l) 


Criminal Appeal No. 34 of 1899. 


(3) 17 C. 862. 


U) 31 B. 496. 
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AppbaIj by the Local Governixsent from an order of acquittal passed 
by O. H. Jopp, Sessions Judge of Abmednagar. 

The accused was charged with the murder of his wife and child. 

He was alleged to have made a confession before the committing 
Magistrate. 

The confession was taken down in the Marathi language, in the 
form of question and answer, by a clerk in the presence of the Magistrate 
who made a memorandum in HogUsh. 

The confession did not bear the mark or signature of the accused. 

At the trial in the Court of Session the confession was retracted by 
the accused. Thereupon the prosecution examined the [222] clerk who 
had written the confession. He stated that ho wrote down what the 
accused said, that the statement was read over to the accused, and ad¬ 
mitted by him to be correct, and that he told a kulkarni to get the accus¬ 
ed to make his mark, but be did not do it. 

The Sessions Judge bold that the confession was inadmissible in 
evidence, and there being no ocher evidence sufficient to connect the 
accused with the offence, the Sessions Judge, concurring with the asses¬ 
sors, acquitted the accused. The following extract from the judgment 
gives the reasons for the acquittal :— 

The error of the Magistrate in omitting to ask the accused to sign 
the statement was, having regard to the probable intention of the Legisla¬ 
ture, of such a nature as may have seriously prejudiced the accused in 
his defence on the merits. It may have deprived the accused of the 
opportunity given him by the law of denying the accuracy of the confes¬ 
sion, and the statement is inadmissible in evidence under s. 91 of the 
Evidence Act and under s. 633 of the Code of Criminal Procedure, 
which so far from affording a remedy for a defect of this kind expressly 
excludes from the operation of this section errors which have injured 
the accused as to bis defence on the merits. It may be noted that as 
the kulkarni, who was told to take the accused’s signature, has not 
been examined, it cannot bo pronounced for certain that the accused did 
not at the last moment refuse to make his mark and deny that the state¬ 
ment was correct. 

“ As the confession cannot be'considered against the accused, and as 
the evidence in the case is insufficient by itself to establish the accused’s 
guilt, it is plain that it is not proved that the accused caused the death of 
Ambi or of his infant daughter. 

“ The Court, agreeing with the assessors, directs that the said Raghu 
Mahadu be acquitted and discharged." 

Against this order of acquittal the Local Government appealed to the 
High Court. 

Rao Bahadur Vesudev J. Kirtikar, Government Pleader, for the 
Crown.—The Sessions Judge was wrong in holding that the confession of 
the accused was inadmissible in evidence merely because it was not signed 
by the accused. Beg. v. Bai Batan (1) is not applicable to the present 
case. That ruling is, no doubt, followed in Beg. v. Shivya (2) Beg. v. 
Apa (3) and Imp. v. Sirsapa C4). But all these cases were decided under 
the old Code of Criminal [223] Procedure (Act X of 1872). But the law 
is now altered by s. 533 of the present Code. Such an omission can now 
be cured by taking evidence that the accused duly made the statement 
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(1) 10 B. H. C. B. 166. 
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1898 recoided, and when the statement is so proved, it is admissible notwitb- 
Maroh 14. standing the provisions of s. 91 of tbu Kvidence Act. In accordance with 

- this section the statement of the accused has been proved in this case by 

Appel.- the clerk who wrote down what he said. The clerk deposes that the 

DATE whole statement was read over to tbe accused, who admitted it to be 

Criminal, correct. The Sessions Judge holds that the omission to ask the accused 

- to sign the confession may have prejudiced him in his defence. But of 

23 B, 221- this there is no proof. The statement is, therefore, admissible in evidence, 

and should be taken into consideration against the accused. 

M. B. Chaubal, for accused.—No doubt the Full Bench ruling in Bai 
Rataii s cased) and the caso^ in which it is followed are all decisions under 
the Code of 1872, but the principle laid down in those cai<es si-ill holds 
good under the present Code. The reason why the accused is required 
to sign a confession, is that the law gives him a locus penitentuv, 
a final opportunity, before the completion of the record, of showing that 
the confession was nob voluntary, or made under improper influences, or 
that it is not accurately recorded. The accused is deprived of this oppor- 
tunity when he is not asked to sign the incriminating statement. If it is 
not signed, the record is incomplete. Section 533 of Act X of 1882 was not 
intended to cure such a defect. When a confession is complete, the law 
requires the Magistrate to make certain endorsements at the foot of the 
confession. It any of these endovsemenls are omitted, s. 533 would 
allow evidence to bo taken to show that tiie provisions of the law were 
substantially complied with ; but. it cannot apply where the statement is 
not complete on the part of the person making it. The conviction would 
be based, not on what the accused himself had actually stated, but 
upon ovidonce of what he intended to stato. Such a confession is no 
confession and cannot l)e used against the accused. Even if evidence be 
taken under s. 533, it must show that the confession was duly made by 
the accused. The word ‘‘ duly ” [224] means in accordance with the 
provisions of the law in that respect, and where the accused is not asked 
to sign what he has stated, or being asked, has refused to do so. no 
evidence can prove that the confession was duly made. 

JUDGMENT. 

PARSONi", J. —This is an appeal by the Local Government against the 
order passed by the Sessions Court of Ahmoduagar, acquitting Baghu 
Mahadu of the offence of murder with wliich he was charged. The chief 
ground of tho appeal is that the Sessions Judge improperly rejected, as 
inadmissible in evidence, the confession made by the accused to the 
committing Magistrate. 

It is somewhat difficult to ascertain what %v 0 ro the precise reasons 
which led the Sessions Judge to hold that tho confession was inadmissible, 
and couM not be treated as ovidonce, as be did after he had examined the 
karkuii who took it down in writing, and after he h\ei alloweil it to bo 
road and recorded in tho case. It is true that tho Magistrate had nob fully 
complied with the requirements of the law in recording tho confession, for ho 
had nob ohtainorl the mark of tho accused upon it, but tbe Sessions Judge 
evidently thought that this omission was not fatal in itself, for he says that 
tho argument of tho pleader to that effect does not commend itself to him. 
It seems that the omission plus the prejudice that the Sessions Judge thinks 
was caused to tho accused in his defence by the omission was tho reason 
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which led to the rejectioa of the confession, for the Sessions Judge says : 

The error, therefore, of the Magistrate in omitting to ask the accused to 
sign the statement was, having regal'd to the probable intention of the 
liegislature, of such a nature as may have seriously prejudiced the accused 
in his defence on the merits. It may have deprived the accused of the 
opportunity given him by the law, of denying the accuracy of the confes¬ 
sion, and the statement is inadmissible in evidence under s. 91 of the 
Evidence Act I of 1872 and under s. o33 of the Code of Criminal Procedure 
(Act X of 1882), which so far from affording a remedy for a defect of this 
kind expressly excludes from the operation of the section errors which have 
injured the accused as to his dr fence on the merits.'’ 
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It becomes, therafnro, necessary bo asoertaia exactly what s. 533 
of the Code of Oriminal Pcocedui'n means. In the present case 

we have a confession recorded un»Jor s. 3f^4 tendered in evidence, but it is 
found that one of the recjuiremT^rits of r.h-^ section has not been observed, 
viz.» the record is not signed by the accused. On this account the record 
is inadmissible in eviilenoe. Under the provisions of s. 91 of the Indian 
Pvidenoe Act, oral evidence would bo inadmissible to prove the terms of 
the confession, and this was the law under the Code of 1872 as regarded 
confessions taken otherwise than in the course of a preliminary inquiry. 
(Seethe case oi Bai Ratan (1) and Reg. v. Daya Ana7id and Ranchod 
Khalpo (2)) The Code of 1882, liowever, has in s. 533 introduced an 
important alteration. It expressly allows oral evidence to be given that 
the accused duly made the statement recorded, and it provides that 
notwithstanding any tiling contained in the Indian Evidence Act, 
s. 91, such statement shall be admitted if the error has not in¬ 
jured the accused as to his defence on the merits. This seems to me to 
be capable of but one meaning. I can se^ no ground for the nice distinc¬ 
tion drawn in Jai Narayan Rai v. The Queen-Empress (3) between omissions 
to comply with the law and infractions of it. That ruling was doubted in 
Lalchand v. Quee7i-Empress (4), dissented from in Queen-Empress v. 
Visram Babaji (5). and I agree with Strachey. J.. enbiielv on this point, 
aud I think that s. 533 is intended to apply to all cases in which the 
directions of the law have not been fully complied with. 

The result in this. The record of the confession is inadmissible 
owing to a failure to comply with the law, and nothing can make it 
admissible, but parol evidence may be given of the terms of the confession, 
and those terms, if aud when proved, may be admitted and used as 
evidence in the case. As regards confessions made and recorded by a 
Magistrate in the course of a preliminary enquiry, there docs not seem to 
have been any material alteration in the law. Section 246 of the Code 
of 1872 permitted evidence to be given of the statement made where the 
record was informal. In the case of Reg. v. Deva Dayal (6). the Judges 
deal with such a confession iLod use it in evidence although it is not signed. 
[226] holding that the delect had not in any way under the circumstances 
prejudiced the accused, and this, too, when there was no evidence adduced 
to prove the statement. 1 notice that the note by the eiiitor of this report 
is very misleading, since it ignores the distinction that bhoro was between 
the confession in the two cases it refers to, and erroneously calls them 
similar confessions. There is, however, a proviso to the section, namely, 
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1898 that the error has not injured the accused as to his defence on the merits. 
Maboh 14. This is, of course, a question to be determiood on the merits of each 
- particular case, and it is impossible to lay down any rule on the subject. 

APPBIi" In tbo present case the Sessions Judge only says tbat tbo error may have 
DATE deprived the accused of the opportunity, given him by tbe law, of 
'Criminal, denying the accuracy of the confession. It is, however, a matter of 

- evidence whether he was actually so deprived or not. If, after the record 

23 B. 221. had been made conformable to what the accused declared to be the truth, 

his signature fo it was not taken by more oversight, it is difficult to see how 
he could be prejudiced by the omission. It might be different if he had 
denied the accuracy of the statement as recorded, and if on that account 
his signature was not taken, though in that case the objection would be 
not so much one of prejudice as one of no confession at all. We observe 
tbat in the Sessions Court tbe accused denied making the statement. The 
Sessions Judge ought on this point to have taken the evidence of the kul- 
karni to ^%hom was deputed tbe duty of asking the accused to put his 
mark to the rocor.l, and of the Magistrate who examined the accused, and 
have ascertained whether tbe accused duly and voluntarily made the state- 
ment recorded, and why his signature was not taken, and then decided 
whether or nob the statement should bo admitted. 


As there has been no proper inquiry in the present case on tbe above 
points, an! as the confession after being admitted in evidence has been 
held inadmissible on insufhoiont reasons, we reverse the order of acquittal, 
and direct that the accused be retried. 


RaNADH. .T. —This is an appeal under s. 417 from an order of ac¬ 
quittal passed by the Sessions Judge cf Nagar, who, concurring with the 
assessors, found that the charges of murdr*r and culpable homicide brought 
against the accused were not nroved. [2273 The alleged murders took 
place on Isb May, 1897, when the victims, who were the wife and 
daughter of the accused, brst disappeared. On 13ih May, 1897, ac^sed 
is alleged to have made a solf-incriininating statement before tbe Com¬ 
mitting ISIagistrato. F.O., in which ho admitted having, in a 
struck his wife twice—once before and again after she had dashed ihetmild 
with her on the ground. Tbe statement was taken down in Marathi by a 
clerk, who was examined a-^ a witness in the case, in the pros^ce o o 
Magit^trace, who made an Koglish memorandum of the same. Tne verna- 
culnr statomoDt was nob signed by the accused, nor did it bear bis mark. 
.According to the clerk, he road over the statement to the accused, who 
admitted its correctness, and then ha made it over to a kulkarni bo make a 
mark for the accused, but the kulkarni did nob make the mark. The Sessions 
Judge held that this statement was inadmissible in evidence, aud as accusect 
denied all knowledge of the charge, and the-e was no other reliable evidence 
the accused was acquitted and discharged. It was contended before us that 
uncl^r ihe circumstances the defect in the statement was cured by tneevi* 
dencG of the clerk, and that the Sessions Judge was in error io excluding this 
confession from his consldoratioti* Soctious 533 lays down that, u the 
error had nob injured the accused as to his defence on the merits, evidence 
may be taken to prove that the accused person duly made the statement 
in respect of winch tbo record was defective. The Session Judge in this 
case was of opinion that the omission to obtain the signature or mark ot 
the accused person was a defect which affected the defence on the uobf* 
and ho therefore, held that the defect was not cured under the provisions 
of s. 53d- The point for consideration is thus whether the defect 
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was only one of form which could be cured or was one which affected the 1898 
meriba of the defence. The deaiaioos of this Court in Reg v. BaiRaian (1) Maboh U. 
and the other case, Heg. v. Daya Anand (2). which followed that 
ruling, went the length of interpreting the provisions of the corresponding appbij- 
seotion of the old Act so strictly as to exclude all oral evidence in oases of liATB 
defects in the record, represented by the failure of the accused to^ sign or Oriminad, 
make his mark, or the statement was nob taken down in the form 

of question aud answer [228] {Reg v. Shivyci (3)) or when the statement 23 221, 

was not authenticated by the Magistrate’s endorsement of its accuracy. 

M^hen the certificate was not recorded at the time, but was appended 
after some days, it was similarly held that the irregularity was one which 
made the confession inadmissible {EnipTess v. Dciji Ncirsoo and Govinda 
Natha (4). The strictness of these rulings apparently suggested the change 
in the wording of the present s. 533. The other Sigh Courts have not 
interpreted the old section with the same strictness. In Empress v. Raman- 
jyya (5) the decision of this Court noted above {Reg v. Shivya) ^ was not 
followed, and that High Court held that oral evidence was admissible. In 
Empress of India y. Bhairon (6). failure to append the memorandum in due 
form was held nob bo render the confession inadmissible. In the Queen v. 

Kata Ckand Pali!) similarly, the High Court of Calcutta sent the case back 
for the examination of the Magistrate with a view to remove the dafecbs 
caused bv non-compliance with the provisions of the old s. 346. In 
Empress v. Muyishi Sheikh {&) the High Court of Calcutta held that the 
defect represented by the taking down of the statement in the form of 
narrative, and not in the form of question and answer, did not prejudice 
the defence of the accused. The strictness of the ruling m Jaz Narayun 
Raiy. The Queen-Empress (9) was not approved by the same Court in 
Lalchand v. Queen-Empress (10) when the defect, in both cases, was 
represented by the answers being taken down in a language other ^an 
that in which the accused gave them bo the Magistrate. In Reg v. IMva 
DayaUll), this Court held that failure to sign the statement did nob affect 
the admissibility of it in evidence, if it did nob prejudice the prisoner. The 
true principles which should govern such cases were clearly laid oown in 
Queen-Empress against Viran (12). As stated there, s. 533 merely gwes legal 
sanction to the maxim “ Omnia Pressumuntur rite esse acta. Wheo no 
attempt has been made to comply with the provisions of the law. s. o33 will 
[229] nob render a confession admissible. Judging by this test, it cannot 
be said in the present case that the Magistrate made no attempt to cornply 
with the provisions of the law. He made a memorandum in Knghsn. 

He nub the questions and answers which wore taken down in his presence 
bv the clerk, and these were read to the accused, and admitted by him 
to be correct The momorandura and certificate are all in proper form. 

The failure of the kulkarni to make the mark of the accused was apparently 
nob noticed through inadvertence. It does not appear that there is any 
room for presuming, as the Sessions Judge has apparently done, that the 
accused might have changed bis mind, and that admitting the oraleyiaence 
of the Magistrate and of the kulkarni under 9. 533 would prejudice the 
defence on the merits. It must be admitted that the clerk s evidence by 
itself was insufficient for the purposes for which it was given The 
prosecution should have given the evidence of the Magistrate himself who 


<l) 10 B. H O.R. 166. 

(4) 6 B '288. 

(7) 24 W. R. Or. R. 29. 

(10) 18 0. 549. 
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put the question, aud recorded the answer. It is also not clear bow the 
prosecution could not find out the whereabouts of the kulkami, who 
was asked by the clerk to make the mark for accused. Such further 
evidence appears to me to be clearly adcnissthle under s. 533, and in such 
a case as this, where the confession is the only reliable evidence, it seems 
to be necessary, in the interests of justice, that this evidence should be 
received, and the case re*tried. I would accordingly reverse the order of 
acquittal and direct such re trial under s. 423. 


23 B. 229. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons atul Mr. Justice Ranade. 


Totawa and another {Original Plaintiff^s)^ Apvellants v. Basawa 
AND ANOTHER {Original Defendants) Respondents.^ 

[21st March, 1898.] 

Hindu lato — Inheritance — Dauahltrs^Sitccession among daughters-' The poorest daughter 
entitled to inherit Oie whole estate—Comparative poverty, 

Iq tbe Prf*sidoncy of Bombay, the principle of law which governs tbe succes¬ 
sion of daughter.^ infer se as heirs to their father's estate is, that though tbe 
Courts ought not to go minutely into the questions of comparative poverty, yet 
where tbe difference in wealth is marked, the whole property passes to the 
poorest daughter. 

C2303 Second appeal from the decision of A Butterworth, District 
Judge of Dbarwar. 

Suit for partition. The two plaintitls were tbe sisters of the fir.sjb 
two defendants, acd they sued for a partition of their father's property 
consisting of throe fields and a dwelling-house. 

They alleged that he bad died without male issue : that their mother 
hsi<l dic-d t\vo years bsforo suit ; and they claimed that on her death they- 
and their sisters (defendants Nos. I and 2) were entitled to succeed to 
their father's property in four equal shares. 

The third tlefendant was the son of defeudaut No. 1, and as ho was 
in possession, ho was made a party to the suit. 

Defendants Nos. 1 and 2 pleaded {inter that they were the 

poorest of the four sisters and were, therefore, entitled to inherit their 
father’s estate to the exclusion of the plaintiffs, who were in affluent 
eircumataucos. 

The Court of first instance f<>uud that all the sisters were married ; 
that the respective husbands of the plaintiffs were possessed of lands and 
houses : that the husband of the first defendant was also in comfortable 
circumstances, that defendant No. 2 was a widow possessed of neither land 
nor housi*, and was the poorest of tbe four sisters. The Court, therefore, 
held that sue aloue was enbiclod to succeed bo the property. Plaintiffs’ 
claim was, bhorelore, rejected. 

On appeal this decision was upheld by the Distrtict Judge. His 
reasons wore as follows:-- 

“3. There is no <loubt. I think, that the second defendant is much 
poorer than the plaintiffs. All the sisiors wore married before their mother’s 
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death, aod it is admitted by the husbands of plaintiffs N^os. 1 and 2 that they 
own respectively (1) 69 acres of land and a house and (2) 36 acres of land 
and a house. The 36 acres belonging to the second plaintiff's husband were, 
however, it appears, under mortgage with possession (for a period of 
nine years) at the time of her mother-in-law’s death. On the other 
hand, the second defendant seems to have been almost, if not quite, 
destitute at that time. The second plaintiff’s husband admits that 
the second defendant’s husband, who died three or four years before 
suit, had no land or house in tbe village ; that she herself owns neither ; 
and that she is the poorest of the sisters. The witness added that defend¬ 
ant No. 2 lives by selling butter ; that she has moveable pr operty worth 
Rs. 700 or 800 ; that he himself is as poor as she is ; and that her husband 
[23l3 traded in cotton with a snoall capital of Rs. 300 or Rs, 400. 
Another witness says defendants Nos. 1 and 2 are the poorest of the 
sisters ; that defendant No. 2 owns no house or land, and that her husband 
also was a poor man ; but he adds that defendant No. 1 is as poor as 
defendant No. 2. Another witness gives similar evidence. Tbe first 
defendant, too, declares that defendant No. 2 is poor and that because she 
is so poor, and has no house or lands, she (tbe first defendant) gave her a 
portion of the suit property. One of the plaintiffs' own witnesses has 
added his cestiuDony to prove that the second defendant is tbe poorest of 
the sisters. 

4. As agairist the plaintiffs I think that the Subordinate Judge’s 
finding, that the second defendant is entitled to the whole of the property, 
is justified by the evidence. The first plaintiff is clearly well-to-do, and 
although the second plaintiff’s husband's land is mortgaged, there is little 
doubt that she is considerably better off than the second defendant. 

6. The respective titles of the first and second defendants are not 
actually in suit now, but the evidence shows that tbe first defendant is 
much better off than the second defendant. The statements of certain 
witnesses to the effect th^t the first an<l the second defendants are on an 
equal footing as regards wealth, are obviously untrustworthy. 

6. Tne contention that, even if the second defendant is the poorest, 
the plaintiffs still have a right to demand a share, cannot be admitted iu 
view of the circumstances of the case. No doubt, tbe Courts ought nob to 
go minutely into questions of comparative poverty ; bub where ths ditferertca 
in tbe wealth is marked, as, I think, it is in this case, tlieo the law. as it has 
been interpreted by authority, requires that the whole property shall pass 
to the poorer sister.” 

.\gainst this decision the plaiiibiff-i proforred a second apneal to the 

High Court. 

J/. B. CAaw6a/, for appellants Cplaiotiffs).—The general rule is that all 
daughters succeai bo their father's property in equal shares. Tue only 
exception to this rule i-^ that, if any of the daughters is absolutely indigent 
or destitute, she alone mheiits the oroperty to the exclusion of the others. 
The texts bearing on this suhj-*cb show this beyond dispute; see Mayne’s 
Hindu liaw, uara. 514. But, if all the daughters are more or less provided 
for. the Courts cannot inquire into the question of their comparative 
indigence or poverty, and mast (listribute tne inheritance equally among all 
the daughters. 

Daji Abaji 'Khare^ for respondents (defendants).—It is found as a fact 
that defendant No. 2 is not only the poorest of all the sisters, hut is 
Absolutely without any property at all. She has [232j no lands and no 
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houses. She earns her living by selling milk, whilst her sisters own each 
between 60 and 40 acres of land and besides several houses. Thera can 
be no comparison between her condition and that of her sisters. That 
being the case, she alone is entitled to succeed to the whole of her father’s 
estate— Bakubai v. Manchhabai (1) ; Poli v. Narotum (2i ; Audh Kumari 
v. Chandra Dai (3) ; Srimati Oma Deyi v. Gokoolaniind (4). 

JUDGMENT. 

Ranadb, J.—In this case, the sole question for consideration is 
whether the Courts below have correctly laid down the principle of law 
which governs the succession of daughters inter se as heirs to their 
father’s estate. 

The two appellants and the first two respondents are full sisters, and 
all of them were married during their father’s lifetime. The original 
claim was brought by the appellants to recover their half share in their 
father's lands and house, and the defence was that the first two respond¬ 
ents were entitled to their father’s property in preference to the 
appellants, as they were the poorest among the sisters. Both the Courts 
below have found that respondent No. 2 was the poorest of the four 
sisters, and that she alone was entitled to succeed as heir to her father. 
The appellants’ claim was accordingly rejected. 

Mr. Chauba), lor the appellants, contended before us that it was only 
the absolutely indigeot married daughter, who had a preferential claim 
over her well*tc-do sisters, and that when all the daughters are more or 
less provided for, there was no preference, and all shared equally. The 
lower appellate Court appears to us to have correctly laid down the 
principle of law when it stated that, though the Courts ought not to go 
minutely inr.o the question of comparative poverty, yet where the difference 
in wealtli is naarked, the law requires that the whole property should 
pass lo the poorcHt sister. The principle was first laid down in Bakubai 
V. MancUh-ibai (1). namely, that in this Presidency, as between married 
daughters, succession was regulated by their comparative endowment or 
non-eiulowinent. The Sanskrit words used in the original^ texts for 
"endowed ” and "unendowed " are sadhan” fwith wealth) and nirdhan 
[233] (without wealth). It was accordingly ruled in Poli v. Naroliim (2). 
that comparative povertv was the sole criterion for settling the claims of 
the daughters among themselves. It is true that in the Mithila country, 
no distinction is recognized between poor and rich sisters, and in the 
I3eof?il flchool tho criterion is the actual or potential capacity of haying lual© 
issue. This difference in the three schools is due to the diversity of tho 
interpretation pub upon the word ''apratishthita," used in a text of Gaub/imB, 
which has been translated "unprovided for” with wealth by some, and 
with children by other, commentators. In Andh Kum.^ri v. Chandra 
Dai is) a case which bears c'ose reseinblnnce to the present, this point was 
carefully considered. In that case, also, the dispute lay between four 
sisters, two of whom had brought separate suits, each for her half eharo 
of their father’s pronerty. against strangers who pleaded that there were 
two other sisters in indigent circumstances who were preferential heirs. 
These two sisters were subsequently joined as co-defendants. All the four 
sisters were married, and tho Court held that as the plaintiffs were in 
much bettor circumsfances than tlieir sister-defendants, they were no 
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enfcifcled to suooeed as heirs, and aooordiDgly reversed the decree of the 
lower Court, which had ordered equal division as between the four sisters 
on the ground that none of them were absolutely indigent or beggars. In 
Danno v. Darbo{l) this same view was enforced in a contest between two 
married sisters, audit was further held that the words provided for** did 
not necessarily mean provided for by the father, but that it was the 
equivalent of “possessed of means.” Their Liordsbips of the Privy Council 
in Srxmati Uvia Deyi v. QokooJanund (2) similarly held that the claim of 
the indigent or unprovided-for sister to maintain the suit was superior to 
that of her richer sister. The Courts below have thus correctly interpreted 
the law, and we see no ground to interfere. We accordingly confirm the 
decree of the lower Court and reject the appeal with costs. 
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Appeal dismissed. 


23 B. 234. 

[234] APPELLATE CIVIL. 

'Before Mr. Justice Parsons and Mr. Justice Ranade. 


Bai Rambai {Original Plaintiff)^ Appellant v. Bai Mani 
{Original Defendant), Respondent.* [22nd March, 1896.] 

Hindu law—Gif t —Gift of moveable property—Deltvery of possession not necessary if deed 
of gift be registered - Transfer of Properly Act {IV of 1882K ss. 123, 129— Registration. 

The rule of fXiudu law, that delivery of possession is essential to completo a 
gift, is abrogated by s. 123 of the Tran^for of Property Act (IV of 1882). 

Dharmodas Das v. Nistarini Dasi (3) followed. 
tv., 34 O. 853 (858) = G O. L. J. 233 = 11 C.W.N. 966 ; 5 0.0. 89(90) } 


Second anpeul from the decision of T. Walker, District .Judge of 
Surat. 

Suit for partition. The relationship of the parties will appear from 
the following pedigree :— 

Hialbhai»Hai Vijkor 

I 


\ 

Bh^igvaadas 


1 


I 


I 

Bai Maoit 
defcndaot. 


I 

Bai Jasi. 


I 


Ratnbai, 

J’iaiDtitf. 


Bai^api. 


The property in dispute, both moveable and immoveable, originally 
belonged to Lalbhai. His son Bhagvandas predeceased him, leaving two 
daughters, Rambai (the plaintiff) and Tapi. 

Lalbhai died in J.inuary, 1891. By bis will he bequeathed his 
property to his widow Bai Vijkor for life and after her death to his daugh¬ 
ters and the daughters of his predeceased son in equal shares. 

Bai Jasi died on 9bh May, 1891, and iiai Vijkof on 24bh March, 1894. 

In 1895 the present suit was filed by Bai Rambai bo recover by parti¬ 
tion her share in the property in dispute. 

* Second Appeal No. 1095 of 1897. 

(1) 4 A. 243, (2) 6 I. A. 40. (3) 14 O. 446. 


155 




28 Bom. 235 


INDIAN DKClSiONS, NEW SEBIES 


CYol. 


1898 

March 22. 

Appel- 

LATE 

Civil. 

23 B. 234. 


Pending the suit. Bai Tapi die(3. In accordance with her directions 
her husband executed a deed of gift conveyiog her share of the property to 
the plaintiff. This deed was duly registered. 

f2353 On the strength of this deed of gift, plaintiff claimed to recover 
Bai Tapi's share as well as her own. 

Defendant Bai Man! pleaded that the gift of Bai Tapi’s share was 
invalid, as it was not accompanied by delivery of possession. 

The Court of first instance held that under as. 122 and 123 of the 
Transfer of Property Act (IV of 1882) delivery of possession was not 
necessary bo validate the gift. A decree was, therefore, passed, awarding 
to the plaintiff Bai Tapi’s share as well as her own. 

On appeal the District Judge held, on the authority of Vasitde-o 
Bhat V. Narayan Daji (1), that the gift was invalid, as actual possession 
was nob given to the donee. He, therefore, varied the decree by awarding 
to the plaiutit'f her |th share only in the property in suit. 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

K. iff. Jhavcri (with G. iff. Tripathi), for appellant.—Under the 
provisions of s. 123 of the Transfer of Property Act fIV of 1882), delivery 
of possession is not necessary to validate a gifc of immoveable property. 
The transfer can be effecte 1 by a deed duly registered— L)h<trmoda& Das v. 
Nistarini Dasi i2). 

Ganpat Sadashiv Rao,, for respondent.—Under the Hindu law 
transfer of possession is uocsssary to give validity to a gift of immoveable 
property. Registration does not give the donee either actual or cmstruc- 
bive possession, and caonot, therefore, be treated as equivalent bo delivery 
of possession — Vnsndev Bhat v. Nurayan Daji (1). This rule of Hindu 
i'lw is not affected by s. 123 of the Transfer of Property Act. Section 129 
of tne Act loaves the rule of Hindu liw on this subject untouched. 


JUDGMENT. 

Parsons, J. — We need not discuss the question of consent of co¬ 
parceners, because wo are not dealing with the case of a gift by a co-parcener 
in undivided family property. The parties are beneficiariss under the will 
of Laibhai. who lofc h\< orcoerby to his widow for her life and then to be 
divided among his children and grand<jhil Iren, tiiat is, to the parties in this 
suit, one of [236] wliom has given her share bo the plaintiff, who sues for 
this as well as for her own share. To such a transfer the provisions of s. 44 
of the Transfer of Property Act auulv and the plaintiff has the right to 
enforce a partition of the prouorty. This has hardly been confcastod in argu¬ 
ment before us by the deader for the respondent, who has diiecbel his 
attack upon the validity of the gift to tne ooinb that the gift was not 
accompaniol by dehvary of possession. We think that this was nob 
necessary under the l>iw then and now in force. 

Section 123 of toe Transfer of Prope by Act, 1882, provides that the 
transfer must bo effected by a registered iosbrumenn signed by or 
on behalf of the donor, and attested hv at least two witnesses. This has 
been done. Nothing is said about delivery of possession, and if this was 
an additional requirement it surely would have been so stated. It was 
argued that no mention of it was necossacy. because s. 129 preserves all 
Che rules of Hindu law, but it only does so save as provided by s. 123. 
The Calcutta High Court have construed those sections in the case of 

<2) 14 C. 446. 


(1) 7 R. 131. 
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JDharniodas Das v. Nistarifii Dasi (1) and decided that the Hindu rule of 
law, that delivery of possessiou is easeutial co oompl6^•e a gift, has been 
abrogated by them. That case was decided as long ago as 1887, and its 
correctness has not, as far as we are aware, ever bean doubted, and the 
riSgislature has not amended the Act, as we think it would have done had 
the decision been contrary to the intendt'd provision of the law upon such 
an important point. We follow that decision, and, therefore, hold the 
gift to be a valid transfer of the share. 

We vary the decree of the lower appellate Court by substituting h iov 
ith share and give the appellant her costs in this Court. The costs in the 
Court of hrst instance and in the lower appellate Court will be in the 
proportion of i to s as between the parties in those Courts- 
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23 B. 237. 

[237] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

MuRIGEYA {Oric/inal Defendant), Appellant v. Hayat Saheu 
AND others {Original Plaintiffs). Respondents.’*^' [22nd March, 1898.J 

Civil Procedure Code (Act X/.V of 1»>82), ss. 244. 278 to 283 ■ Questions arising between 
the decree-^holder and the reiyreseyttatives of the fudgment-debtor—Claims to attached 
property where representative judgmeyit-debtor claims to hold the attochfd property as 
trustee of third party—Execution of decree. 

The piaiQtifis sued for a docl«ration tbfit certeia property was liable to be 
attaobed in c^eoution of h decree oboained by them in suit No. 591 of 1688 
against the estate of one Oulaya, deceased, who had been the bead of a math 
situate ia the Dbarsvir Di>:tirict. The pr:)perty had boen attached in execution, 
but the defendant, who was Gulaya’s successor in office, bad obtained the 
removal of the .ittaobmeat ou the ground that the property belongc'i to the 
math aud not to Gulaya personally, and was not, therefore, liable to satisfy the 
decree. Tbo plaintiQs thereupon brought this suit. Toe lower appellate Court 
passed a decree for the plaiatifis and granted the declaration. On second appeal 
it was contended that under s. *244 of the Civil Procedure Code (Act XIV of 1882< 
the question ought to have been decided in execution of the decree in suit 
No. 591 of 1888, and that a separate suit would not lie. 

Beld, on the mjtits, that the decree of the lower appeal Court should be 
reversed and the suit dismissed. 

Per RANADB, J.—Where the representative of a judgment-debtor puts forward 
a personal claim to property which is attached as assets of the judgment-debtor 
in his bauds, the investigatioo of the claim must be made in execution under 
the provisions of s. 244 of the Code of Civil Procedure (Act XIV of 1882). But 
where bo asserts that be holds the property in trust for, or on behalf of, or as 
manager of some third person or body of persons, or of a religious charity or 
institution, the claim must be investigated under the provisions of ss. 278 to 293, 
and the order pas.-^ed therein cannot bo challenged by an appeal, but must form 
the subject of a separate suit- 

Per Parsons, j.—-S ections 27S to 283 of the Code of Civil Procedure have no 
reference to any claim preferred or objection made by any person who is on the 
record as a party to the suit. Whenever a question arises between the represen¬ 
tative of a judgment-debtor on the record (whether originally sued as such or 
added before or after decree) and the decree holder as to whether property in tbe 
hands of the representative was of tbe assert of the deceased or not, that que.s- 
tion must be determined by order of tbe Court executing the decree under the 
provisions of s. 244. 

IF . 31 M. 135=18 M.L.J. 31 = 3 M.L.T. 326 ; 12 Iiid. Cas. 411 ; R.. 23 B. 195 (201) ; 
6 O.W.N. 63 (65) ; 20 C.L.J. 481 = 19 O.W.N. 617.] 

• Second Appeal Nc. 1200 of 1997. 
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[238] Second appeal from the decision of li. Grump, Assistanfe 
Judge of Dharwar. 

One Gulaya was the Swami or spiritual head of a math situate in 
the Dharwar District. He died in 1874. The defendant was his disciple 
and successor in office. 

The plaintiffs obtained a decree (in suit No. 591 of 1838) against 
the assets of the deceased Gulaya in the bands of the defendant. 

In'oxecution of this decree, plaintiffs attached certain lands as forming 
part of the deceased’s estate. 

The defendant obj6ct3d to the attachment on the ground that the 
lands were the property of the math and not the personal property of the. 
deceased Gulaya. This objection prevailed and the attachment was 
I'aised- 

Thereupoa the plaintiffs in 1894 died the present suit to obtain a 
declaration that the lands were liable to attachment and sale in execution 
of their decree. 

The defendant pleaded {inter alia) that the lands belonged to the 
math ; that the deceased Gulaya had no personal interest in them, and 
that under s. 244 of the Code of Civil Procedure (Act XIV of 1882) the 
question ought to be decided in execution of the former decree, and that 
the present suit was not maintainable. 

The Subordinate Judge following the ruling in Seth Chand Mai 
V. Durga Dei (1) held that the suit was not barred by a. 244 of the Oivil 
Procedure Code. He further held that tbe lands in dispute were attach¬ 
ed to tbe math and that the deceased Gulaya did not hold them in his 
personal capacity. He, therefore, held that the lands were not liable to 
attachment and sale in execution of the plaintiff’s decree in suit No. 591 
of 1888. This suit was accordingly dismissed. 

On appeal, the Assistant Judge held that the lands were the person^ 
inam of the deceased Gulaya, and as such liable to be attached and 
in execution of tba plaintiff’s decree. He. therefore, reversed the farst 
Court’s decree and granted the declaration sought. 

[239] Against this decision defendant preferred a second appeal to 

Maneksha Jehangirshak. for appellant (defendant).-—Section 244 of 
tbe Code of Civil Procedure is a bar to the present suit. The order passed 
m the execution proceelings for the removal of the attachment was an 
order between tho parties to the suit and their legal representatives, and 
one relating to tbe execution of the decree. It falls, therefore, under cl. (c) 
of that section. The only remedy, therefore, open to the party aggrieved 
by tho order was to have it set aside in appeal and not by a separate 

suit_ Chowdhrt/ Waked Ali y.Mussa7nut Jnmace (2); Nimba v. SitaramV^U 

L^llu V. Lalhci^) Punchaniin v. Rabia Bibi (5) ; Bavunni v. Kunju ib) ; 
Seth Cha7t<I Mai V. Durga (1). 

Assuming that tbe suit is nob barred by s. 244 of the Code, we con¬ 
tend that the decision in Jat7ial v. Murgaya (7) is applicable to the present 
case, and the lands in dispute must bo held bo belong totheniath, as they 
stand on the same footing as the lands which were the subject-matter of 

that suit. 


(1) 12 A. 313. 

<4) P. J. (1896), p. 754. 
(7) 10 B. 34. 


<2) 11 B.D.R. 149. 
(5) 17 O. 711. 


(3) 9 B. 458. 
(6) 10 M. 117 
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Doji Abaji Khare, for respondents (plaintiffs).—The plaintiffs seek to 
attach property, which they allege belongs to their deceased judgment- 
debtor. The defendant objects to the attachment on the ground that it 
is trust property. The defendant does not claim the property as bis own, 
but sets up a jus tertii. His objection to the attachment was made, not 
on his own behalf but on behalf of the math of which he is the trustee. 
The case thus falls under s. 278 and not under s. 244 of the Code of Civil 
Procedure. If so, the order for removal of the attachment can only be 
set aside by a regular suit as provided by s. 283— Hoop Lall Dass v. 
Bekani (1) ; Bajrup v. Ramgolam (2) ; Seth Ohand v. Durga Dei (3) ; 
Sudindra v. Sudan (4). 
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JUDGMENT. 

BanaDK, J.—In this case the respondents-plaintiCfs were mortgagees 
of certain land under a mortgage executed by one Gulaya, [240] who 
yrskS jangam guru of the appellant. On Gulaya’a death, appellant, as bis 
disciple and successor in the mathut brought a suit to eject the respondents 
from the possession of the lands, and obtained a decree in his favour, the 
mortgage being held to be invalid, and not binding on the appellant. The 
respondents thereupon sued for the money due on the mortgage-bond, and 
obtained a decree against the personal assets of the deceased Gulaya iu 
the hands of the appellant. In execution of this decree, lands other than 
those mortgaged were attached as being the jat iixavi property of the 
deceased Gulaya, but the attachment was removed on the application of 
the appellant. 

Thereupon the respondents brought the present suit for a declaration 
that the lands were jat inam of Gulaya, and liable to be attached and sold 
in respect of his debts, and this claim was disallowed in the Court of first 
instance. The Assistant Judge in appeal reversed that decree, and gave 
the declaration sought by the respondents. 

The appellant has preferred this second appeal from the decree of the 
Assistant Judge, and Mr. Manekshah, pleader for the appellant, raised the 
objection that the respondents had no right to bring a separate suit, and 
that their remedy was by way of appeal from the order passed against 
them in the miscellaneous execution proceeding. It was contended that 
the order was an order between the parties to the suit and their legal 
representatives relating to the execution of a decree, and as such fell within 
ol. (c) of s. 244, and not under s. 280, and no separate suit could be 
brought to set aside the order. The question for consideration is thus 
whether the order in the miscellaneous proceedings must be regarded as an 
order relating to a question arising between the parties and tbeir legal 
representatives in the matter of the execution, discharge, or satisfaction 
of a decree, or whether it is an order under s. 280, in which latter case a 
Separate suit is maintainable. 

The distinction between the two sets of orders was considered by the 
Allahabad High Court in Bahori Dal v. Gauri Sahai (5), and by the Cal¬ 
cutta High Court in Punchanun Bundopadhya v. [241] liabia Bzbi (6). In 
the last of these cases, it was laid down that s. 244 must be liberally con¬ 
strued, and whatever diversity of opinion might have at one time prevailed 
on this point, it is now settled law that all objections by the legal repre¬ 
sentative of a judgment-debtor that the attached property is not part of the 

(1) 15 O. 437. <2) 16 C. 1 (3) A. 313. 

(4) 9 M. 80. (6) 8 A. G26. (6) 17 C. 711. 
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assets of the deceased judgment-debtor available for satisfaction of the 
decree against him, but belongs to the legal representative, in his own . 
independent private right, must bo disposed of under s. 244— Choiodhry 
WaJied AH v. ^ussartixU Jumaee (1) ; Ravunni v. K.unju (2) ; Nimba v. 
Siiiirani (3); Lalln Tribhoxoan v. Lallu Bhogtvan (4) ; Rajrap Singh v. Rani- 
Qolam Roy f5) ; Punchanun Bxindop'idhxja v. Rabia Bibi (6) ; Seth Chand 
Mai v. Diirga Dei (7). At the same time, an exception has been recognized 
in the case of objections raised by the legal representative as trustee for a 
religious endowment or charity, that the property attached is not liable 
to be sold in execution of a decree against his predecessor-in-title. Such 
ohjectiors have always been considered as made under s. 278, and from 
orders passed on such applications there is no appeal, and a separate suit 
is the only remedy. This distinction is basel on the wordieg of s. 280, 
which expressly applies not only to cases where the nroperty attached is 
not in the pos-iession of the judgment-debtor, or of some person in trust for 
him, but also to cases in which the judgment-debtor's possession was not 
on account of bimself, or as his own pi'op^rty, but on account of or in 
trust for other persons. The incumbent for life of devasthan or ivakf 
property comes within this latter class of cases. 

Whan a judgment-creditor attaches such prooarby in execution of his 
decree against the incumbeut for life, and the legal representative objects 
on rhe ground that it is trust property, a different set of issues arise which 
have no relation to the exocutioo, discharge, or satisfaction of the decree as 
betweeu the part-os to it. Besides, even if the legal representative remains 
quiet, tlie attachment might be with equal efficacy questioned by a third 
[2423 partv interested in the worshio of the shrine, and the legal repre* 
sontabivo thus realiv assorts a jus tertii io such matters, i.e., rights of per¬ 
sons who aro not parties to the decree, or their representatives. The force 
ol these considerations lias been acknowledged in a large number of deci¬ 
sions. In Sudiudra w. Budan (8), it was expressly laid down that a new 
trustee of a malha could not raise in execution proceedings any question 
about the non-liability of the xtialha property to be attached in execution 
of a rlecree against the previous trustee. In Zdath Mai Das v. ‘Tajaiumul 
llxisain (9) a suit by a MutavalU judgment-debtor to have it declared that 
certain property attached in execution of a decree against him was loakf 
property, was allowed on tlie ground tliat such a suit was brought by him 
io a character separate from his private capacity. The cases of Shankar 
Dial V. Ancxr Haidar (10) Q.nd Nimnye Churn v. Jogendro Nath il\) are still 
earlier authorities on the same point. In Roop Bali Dass v. Bekani 
Meah (12; it was lield that %vhon a judgment-debtor objected to the attach¬ 
ment of property on tho ground that it was uakf, the case fell under s. 280, 
and nob s. 244. In Rajrup Singh v. Ramgolam Roy (5). Mr. Justice 
Wilson expressly recognized this exception to the general rule laid down 
by him. as resting on considerations which did not apply to cases falling 
under h. 214. In Seth Chand v. Dnrga Dei (7). a siinilai exception was 
made on the same grounds. 

In oui- own Presidency, tho point has not yet been formally decided. 
In Gangadhar Bhikaji v. <iangadhnr Trunbak (13), the point was incident¬ 
ally raised, but the case was decided on other grounds. In Shri Ganesh 


(1) 11 13.L R. 14U. 

(4) P.J. (I80r,), p. 754 . 
(7) l‘2 A 3i:3. 

(10) 2 A. 752. 

(13) P.J. (1M9I). p. 207 


<21 10 M. I 17. 

(5) 16 C. 1. 

(8) 0 M. «0. 

(ID 21 W.K. 305. 


O) 9 B. 458 
(6) 17 C. 7 11. 
(!>) 7 A. 3G. 

(12) 16 C. 4 . 37 . 
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JDhamidhar v. Keshavrao (1), an opinion was expressed fchafc 6here was 1898 
nothing to prevent a succeeding trustee of devasthan property from ques- March 22. 

tioning in execution proceedings the alienations made by a previous - 

trustee. On the authority of this case, it was laid down in Venubai v. Appei#- 
Dhondo (2) that a manager of sansthau might dispute the validity of a LATE 

[243] decree pissed against his predecessor in execution proceedings OivtIj 

without being obliged to bring a separate suit. /.None of these decisions - 

go to the length of ruling that such new trustee or manager is obliged to *3 B. 237 
raise his objection in execution, and that no separate suit will lie. 

In the present case, the suit was brought, not by the now manager or 
trustee of the matha^ but by the judgment-creditor. His right to bring 
such a suit rests on the same foundation as that of the lag»l representa¬ 
tive or successor of the judgment-debtor in the incumbency of the 
devasthan or charity. It may, therefore, be safely laid down that the 
respondents' suit in this case was properly instituted. I would, therefore, 
overrule the objection raised by the appellant's pleader. 

On the merits, the case must follow the ruling in Jamal Saheb v. 

Mutgaya Swami C3), which was a decision between the parties to this 
suit in respect of other lands, but the contentions of the parties were 
virtually the same as in th^ present case. The nature of tbe tenure of the 
lands must depend upon the terms of tlie inam settlement made in regard 
to it. The extracts clearly show that both the lands are attached to the 
Virakta matha^ and that both Gulaya and appellant are only vahivatdars. 

The statement made by Gulaya’s guru before the Inam Commissioner is 
a self-serving statement, and as such cannot be received as evidence so 
as to destroy the effect of tbe trusts created by the Government grant. 

Under these circumstances, following the ruling in Jamal Saheb v. 

Murgaya Stoami (3), I would reverse the decree of the District Judge, 
and restore that of tbe Court of first instance, with costs throughout on the 
respondents 

Parsons, J. —My learned colleague has fully stated tbe facts and 
mentioned all the cases which bear upon the first point that was argued 
before us, an 1 has come to the conclusion that, where the representative of 
a judgmenr.-debtor puts forward a personal claim to property which is 
attached as assets of the judgment-debtor in his hands, the investigation of 
the claim must be made [244] in execution under tbe provisions of s. 244 
of the Code of Civil Procedure, but that, where he assorts that he holds 
the property in trust for, or on behalf of, or as manager of, some third 
person or body of persons or a religious charity or institution, the claim 
must be investigated under the provisions of ss. 278 to 283, and tbe 
order passed therein cannot bo challenged by an appeal, bub must form 
the subject of a separate suit. He holds, therefore, that tbe present suit 
has been properly brought, and that the Courts below had jurisdiction to 
hear and determine tbe suit and tbe appeal. 

I do nob agree with this, but I do not consider it necessary or advisa¬ 
ble to dissent therefrom, seeing that, first, this litigation dates from 3 888, 
the decree sought to be executed was passed in 1892, and that this suit 
was filed in 1894, and, secondly, that in this second appeal we are dealing 
with the appellate decree in appeal of the same Court as would have heard 
the appeal from the order in execution, so that, if we reversed the present 
proceedings and referred the respondents to an appeal from the order, 

(1) 15 B. 626. (2) P.J. (1892), p. 250. 

(3) 10 B. 34 (40). 
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the second appeal to this Court would be precisely the same as this 
and would have to be decided on the very same materialst aud with 
the same result. I shall, therefore, content myself with placing on 
record my opinion that ss. 278 and 283 have no reference to any claim 
preferred or objection made by any person who is on the record as a party 
to the suit. If this were not so, it would not have been necessary 
to have used the general words in s. 278 “ as if he was a party to 

the suit.” I do not see that any distinction can be drawn from the 
fact that the words used in s. 280 “on account of or in trust for some other 
person ” are joined to the words not on his own account or as his 
own property ” by the word “ but.” These words, I think, refer 
only to the nature of the proof to be adduced and the case to be establish¬ 
ed. In my opinion, whenever a question arises between the representa¬ 
tive on the record (whether originally sued as such or added before or 
after decree) and the decree-holder, as to whether property in the hands 
of the representative was of the assets of the deceased or not, that question 
must be determined by order of the Court executing the decree under the 
provisions of s. 244. 

[245] I admit that the balance of authority seems opposed to this 
view, but I think that the point has not received the attention it deserves. 
In most of the cases cited, the claim was of a personal nature and there 
was an opinion only expressed as to the other claim. No doubt the 
decision in Seth Chand Mai v. Duroa Dei (1) is distinctly contrary to my 
opinion, but the decision in Kiiriyali v. Mayan (2) is, I submit, in favour 
of it, for there the claim in respect of two parcels of land was that they 
were tarvad property which the deceased judgment-debtor had no power 
to alienate and of which the representative was then in possession as the 
manacor of the tarvad. I lay stress on this latter case because it was 
quoted with approval by their Lordships of the Privy Council in Prosunno 
Coomar v. Kasi Das{3). I also citein my favour the opinion of O’Kinealy. 
in Pnnchaniin Dundhoiyadhya v. liabia Bibi (4^ to the oCfocb that bs. 278 
to 283 do not cover the caso of any contest between parties to the suit 
or their representatives on the record of the suit in regard to the execu¬ 
tion, discharge or satisfaction of a decree, whether the claim sot up 
be a claim on the ground that the property is that of a person on the 
record or belongs bo any third party. It soems to me (he says) that the 
effect of the decision between such parties is. that the right to enforce or 
oppose execution against the property in dispute is decreed and fanally 
determined under s. 244, subject to the result of such appeal as is given to 
them by law. Prinsep, J., was of the same opinion. 

Upon the next point, I agree with my learned colleague. ihe Assis¬ 
tant Judge wrongly placed the omis of proving the inalienability of the 
lands in suit upon the appellant. The statement in Kx. -jO, said by the 
Assistant Judge to bo that of Gulaya, but which really is the statement of 
his predecessor in managemont. Shidlinga, that the lands wore his. ought 
not to have been given any weight to. especially when taken along with the 
other statements made by him as to how the lands were acquired. It la 
clear from the Kxs. 5G, 57. 42 and 43 that the lands bolongea bo the 7nath 
and were not the private inara property of any manager, much less of 
Gulaya. The ratio decidendi adopted [246] in the case between the same 
parties reported at I.L.R.. 10 Bom., p. 34, though it deals with other 


(1) 12 A. 313. 
(3) 19 I. A. 166. 
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lands of the math is applicable to these lands, the title to which rests upon 
exactly the same basis. The decision of the Subordinate Judge in this case 
is undoubtedly correct, and it is only by a clear error of law that the Assis¬ 
tant Judge has come to a different finding. 

We reverse the decree of the lower appellate Court and restore that 
of the Court of first instance, with costs throughout on the respondents. 

Decree reversed. 

23 B. 246. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 

Govii^D {Original Plaintiff), Appellant v. Gangaji 
{Original Defendant), Hespondent.^ [22nd March, 1898.] 

Liimitation Act (XV o/1877), sch. II. art. 138— Article applicable to suits bp assignees 
of auction-purchaser—Assignee of auction-purcliaser. 

Arcioln 138 of the Limitation Act (XV of 1877) is not limited to suits by the 

auction-purchaser himself but applies also to suits by bis assignees. 

Limitation runs from the date of the sale, 

Mohima Chunder v. Nobin Ohunder (1) dissented from. 

CF,. 31 C. 681 (6821 = 8 O.W.N. 476 : Appl.. 25 B. 275 (279).] 

Second appeal from the decision of Rao Bahadur Thakurdas 
Mathuradas, Assistant Judge of Ratnagiri. 

The defendant Gangaji Anaji Ghana was the owner of certain land 
which was sold on the 5th March, 1884, in execution of a decree obtained 
against him. It was purchased byone Atmaram Janardban Desai. 

The sale was confirmed on 30tb May, 1884, but Atmaram was not 
put into possession. 

On the 19th July, 1890, Atmaram sold his rights as auction-purchaser 
to the plaintiff. 

On the 29th May, 1896, plaintiff filed the present suit to recover 
possession of the land from defendant. 

The Court of first instance dismissed the suit as barred by limitation 
under art. 138, sob. II, of Act XV of 1877, as C247] the suit was filed 
more than twelve years after the date of the Court-sale (5th March, 1884). 

This decision was upheld, on appeal, by the Assistant Judge. His 
reasons were as follows :— 

“ The question is whether the period of limitation is to be counted from 
the date of sale under art. 138 of sch. II of the Limitation Act, 1877, or 
from the date of the confirmation of the sale, that being the date on 
which the plaintiff alleges that his vendor became entitled to get posses¬ 
sion of the property in suit. Neither the plaintiff nor his vendor was ever 
put into possession of the property under the sale certificate, and the pos¬ 
session has all along remained with the judgment-debtor, viz., the defend¬ 
ant. In the case of Mohima v. Nobin (I. L. R., 23 Cal. 49) the Calcutta 
High Court held that the period was to be computed, in a case like this, from 
the date of the confirmation oi the sale, the suit not being by an auction- 
purchaser, but by an assignee from him. On the other hand, the Madras 
High Court held that the period was to be calculated from the date of the 


1898 

Mahoh 92, 

Appel¬ 

late 

Civil. 

23 B. 287, 


• Second Appeal No. 1187 of 1897. 

(1) 23 C. 49, 


163 


23 Bom. 248 


INDIAN DECISIONS, NEW SERIES 


[Yd. 


1898 

^ABCH 22. 

Apped- 

DATE 

Civil. 

23 B. 246. 


JUDGMENT. 

Parsons, J.—We prefer the decision of the Madras High Court, Aru~ 
‘tnuga v. Chockalingam (1). to that of the Calcutta High Court, Mohima 
Chundcr v. Nobin Ghunder (2). We think that the learned Judges of the 
latter Court construed the article (138) of the Limitation Act too strictly 
when they hold that it was limited to suits by the purchaser himself and 
did not apply to suits by his assignees. We can see no valid reason why 
it should not include his assignees, who stand in his shoes and ordinarily 
have, as such, no rights greater than that possessed by him. The same 
line of reasoning apparently would exclude his heirs also. We dismiss 
the appeal. 


sale under art. 138— Arumuga v. Chockalingam (I. L. R., 15 Mad., 331). 
In the opinion of the Calcutta High Court, the assignee of the auction- 
purchaser became first entitled to possession when the sale was confirmed 
and the period of twelve years was to bo counted from that date under 
art. 136. With every respect for the Judges who decided the case of 
Mohuna v. Nobin, I am of opinion that there is no reason why art. 13S 
should apply to the auction-purchaser and art. 136 to his assignee suing for 
possession. I think both should be governed by art. 138, and hold that 
the suit is barred.” 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

V. G. Bhandarkar, for appellant. 

There was no appearance for the respondent. 


23 B, 24B. 

[248] CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Itanade. 


Kala Govind V, The Municipality of Thana.* f24th March, 1898.] 

Municipaliiy—Bombay District Miinicipal Act {Bom. Act VI of 1873), s. 48 Re erection 
of a structure formerly existing not within the section. 

Section 48 of tbe Bombay District Municipal Act (Bom. Act VI of 1873) refers 
to the erection of a thiDg for the first time, aod not to the re-erection of an old 
structure which had been taken down for a temporary purpose only. 

Tbo accused was tbe owner of a shop in a public street atTbana. The shop had 
Diaiiks attached to it io front, overbatiRing a public gutter* Those planks bad 
been iu existence before tbe District Municipal Act came into operation at Thana. 
In April 18U7. tbo planks were temporarily removed under the orders of the 
platruc authorities. Theplaguo having ceased, the accused replaced the planks in 
October 1807. without tbo permission of the municipality. For this he was 

prosecuted and fined under 8. 48 of Bombay Act VI of 1873. 

Iltld. revereing tbo coDviotion aud senteuce* that the reGxmg o£ tbo plauks 
was not an “ erection ” within tbo meaning of s. 48 of tbe Act. 

[Appl., G lud. Cas. 431 =G N.L.H. 63 IC0).1 

Application under s. 43G of fche Code of Criminal Procedure (Act 
of 

The applicant was prosecuted by the Municipality of Thana under 
6 . 48 of Bombay Act VI of 1873 for causing an obstruction to tbe 
public road under the follow-ing circumstances. 

• Criminal Revision No. 51 of 1898. 

(2> 23 C. 49. 


(1) 15 M, 331, 
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Tbe applioant was the owner of a shop in a publio thoroughfare at 
Thana. 

The shop had planks attached to it in front to serve the purpose of a 
platform, where the owner sat and on which he exposed his goods for sale. 

The planks overhung the public gutter and had been in existence 
before the District Municipal Act of 1873 came into force at Thana. 

In April, 1897, the planks were temporarily removed under the 
orders of tbe plague authorities. In October. 1897, after the epidemic 
had subsided, they were refixed without the permission of the munici¬ 
pality. 

I'or this act the present prosecution was instituted against the 
applicant under s. 48 of Bombay Act VI of 1873. 

[2493 Hao Bahadur A. G. Kotwal, Magistrate First Class at Thana, 
convicted the accused and sentenced him to pay a fine of Hs. 5, or in 
default to suffer five days’ simple imprisonment. 

Against this conviction and sentence tbe applicant moved the 
High Court under its revisional jurisdiction. 

Trimbak Raynohandra Kotwal, for the applicant. 

Rao Saheb Vasudev J. Kirtikar^ Government Pleader, for the Crown. 
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JUDGMENT. 

Parsons, J.—The applicant owns a shop in the main street at Thana. 
As is very commonly tbe case with such shops, there were planks attached 
to it in front which extended over the gutter and formed a sorb of shelf or 
platform, on which the owner could sit and display his wares. No 
doubt while they thus greatly increased the dimensions of the shop, they 
were an encroachment upon the publio road. By reason, however, 
of their having been lawfully erocted before tbe District Municipal Act 
VI of 1873 came into operation in Thana, the municipality could 
only have removed the planks after making reasonable compensation 
bo the owner as provided for by s. 42 of the Act. In April last, the 
plague authorities, under the very wide powers vested in them by law, 
caused the planks to bo removed, in order, we presume, bo be able more 
efiectiveiy bo tiush and keep clear the gutter of the street. In October 
last the plague having ceased, and all prohibitions and restrictions of the 
plague authorities having been removed, tbe anplicant refixed tbe planks, 
and for this he has been prosecuted and fined under s. 48 of the'Act, in 
that after the Act came into operation he had erected what was an 
obstruction in the publio street. 

The conviction is, wo think, illegal. We must construe the words 
used in s. 48 of the Act as referring to the erection of a thing for the 
first time, and nob bo the simple re-ereobion of an old structure, which 
had been taken down for a temporary purpose only. This view receives 
support from the decisions of this Oourb upon the meaning of the word 
“erect” used in s. 33 of the same Act (Oriminal Ruling 63 of .August 30th, 
1888, and Narayan Pokshe v. The Alunicipality of Tasgaon)iX), 

We find that the same construction of a very [2503 similar provision 
in their local enactments has been taken by the Calcutta High Court in 
Bshan Chunder v. Banku Behari Pal (2) ; and by the Madras High Court 
in Municipal Council, Tanjore v. Visvanatha Rau (3). For this reason wo 
reverse the conviction and sentence. 


(1) 18 B. 647. 


(2) 25 C. 160. 
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Gopal Badakrishka Ken.tale {Original PlauitijJ), Appellant v. 
Vishnu Raghunath Ken jade and another {Original 
defendants)^ Respondents.^ [4fch April, 1898.] 

Sindu late — Adoption—Adoption by a dnughter in-law of A after iJie estate has vested in 
A’s ifidow— Pe7-tnis$ion by A to adopt — J^on consent of widow—Divesting of estate 
once vested — Widow's authority to adopt in Botnbay — Daughter-in-law must have 
permission— Co-widows—Adoption by one co-widow—Adoption of a son older than 
adoptive mother. 

Ad adoption cannot divest a person of an estate which baa once vested in him, 
unless such adoption is made with his consent. An exception to this rule is 
where a co-widow adopts. Such an adoption will divest the younger widow of 
her estate. Another exception is where a daughtet'in-law adopts with the author¬ 
ity of her fathcr-iu-law, who is head of the family, as in Vilhoba v. Baptt (1). 

Unless prohibited expressly or by implication, a widow in the Presidency 
of Bombay has authority to adopt, but a daughter-in-law, i c-, the widow of a 
predeceased son, must be specially authorized by her fathor-in-law in order that 
she may make a valid adoption binding as against the heirs of her father-in-law, 

Sakubai was the widow of Balkcishna, who died in 1877 in the life-time ^ of 
his father Raghunath. Fourteen years later, viz., in 1891, Raghu died, leaving 
a widow Saibai. who succeeded to bis estate as bis heir. In March, 1892, Sakubai 
adopted the plaintifi Gopal, who was older than herself, as son to her husband, 
alleging that she had Raghu's permission to do so. The plaintiff sued for a 
declaration that as adopted son of Balkrishna ho was entitled to succeed as heir 
to the property of Raghu, as against the defendant Vishnu, who claimed to 1^^^® 
been adopted by Saibai as son to Raghu. The lower appellate Court disallowed 
the plaintiff’s adoption on the grounds (1) that Saibai bad not consented to it, 
and (2) that the plaintiff was older than his adoptive mother Sakubai. 

f2511 Uelfl (confirming the decree of the lower Court), that as the adoption of 
the plamtifi Gopal was made by Sakubai without proper authority and without 
Saibai’s consent, it was inoporitive and invalid. As Saibai did not give her 
consent to the plaintiff’s adoption, that adoption did not divest her of her exclu¬ 
sive right to succeed as heir of Ragbu. 

Semble —The lact that an adopted son is older than the adopting mother does 
not make his adoption invalid. The rule prescribing a diflorenco ol age m 
favour of the adopting mother is only directory and not maudatory. 

ID., 29 n. 410 (414) =7 liom. D. R. 43G.3 

Second appeal from the decision of Khan Bahadur &I. N. Nanavati, 
additional First Class Subordinate Judge with appellate powers. 

Toe plaintiff sued for a declaration that he was the adopted son of one 
Balkrishna Raghunath and as such entitled to the estate of Balkrishna, 
and of Balkrishna’s father, one Raghunath Gane'sh. 

Balkrishna had died about 1877 in the lifetime of his father (Raghu) 
and had left a widow named Sakubai. Fourteen years later, viz., on l3th 
December, 1891. Raghu died and left a widow named Saibai (defendant 

The plaintiff alleged that before ho died, Raghu, with Saibai's consent, 
gave his daughter-in-law Sakubai permission to adopt a son to her 
(Sakubai’s) husband Balkrishna, and that she accordingly had adopted 
him (the plaintiff) on the 3rd March, 1892, in the presence and with the 


Second Appeal No. 957 of 1097. 
(1) 15 B. 110. 

1G6 
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consent of Saibai. He further alleged that on the 7th March, 1892, 1898 

Sakubai executed an adoption deed which was duly signed. APBiTi 4. 

As evidence of Raghu’s permission bo adopt, the plaintiff relied upon - 

a letter (Ex. 72) written by Baghu to Sakubai'a father, dated 7th December Appei*- 
1891, the material part of which was as follows :— UATE 

I am suffering from fever for the last five or six days and I feel OlVIL. 

very weak. Consequently you should come to Gulunche with Annapurna- - 

bai, as we wane bo give a boy in adoption to Sakubai as previously arranged 33 B. 260. 
between you and us. I had a mind to effect the adoption in the month 
of Sbravan last, but as my wife had to leave this place on account of my 
father-in-law's death, the adoption did not take place. I have sent for 
my wife and you should all come here when an auspicious day will be 
fixed and bhe ceremony will be performed.” 

[2523 Defendants Nos. 1 and 2 (Visbnu and Saibai) contended that 
Sakubai bad no right to adopt, and they denied that she bad got Haghu’s 
permission to do so. They alleged that the right to adopt was Saibai’s, 
who had succeeded as heir to her husband Raghu ; that in exercise of that 
right, and carrying out Raghu’s wish, she had duly adopted the first 
defendant Vishnu on the 25th November, 1892. They further alleged 
that the plaintiff was not fit to be adopted by Sakubai, as he was older 
than she was. 

The Court of first instance passed a decree foi' the plaintiff, bolding 
that he had been duly adopted by Sakubai with Raghu’s permission, 
though without Saibai's consent. It also held that the fact of the plaintiff 
being older than his adoptive mother Sakubai did not atfect the adoption, 
and that the result of the plaintiff’s adoption with the permission of 
Raghu was to divest Saibai (defendant No. 2) of her husband’s estate 
which on bis death had vested in her. 

On appeal the Judge reversed the decree and rejected the plaintiff's 
oLiim. He was of opinion that Raghu's intention with regard to plaintiff’s 
adoption died with him and he held that plaintiff’s adoption was invalid 
on the grounds that Saibai did not consent to it and that the plaintiff was 
older than his adoptive mother Sakubai. 

The plaintiff preferred a second appeal to the High Court. 

P. P. Khare, for the appellant (plaintiff).—Sakubai clearly had 
Raghu’s perusission to adopt. That being so, the consent of Saibai 
(defendant No. 2) was not necessary. The fact that plaintiff was older 
than Sakubai, is immaterial. An adoption is made to the father and not 
the mother— Bhagvandas v. Rajmal (1) ; West and Riihler (3rd Ed.), 

PP. 971, 973, 987. In Bombay there is no restriction as to age in cases of 
adoption. A minor or a bachelor can adopt. A married man may be 
adopted—Tagore Daw Lectures, 1888, pp- 364, 365 ; Rajc Vyankatrav v. 
Jayavanirav (2) ; Nathaji v. Hari (3) ; Dharma v. [233] Ramkrishna (4). 

The permission given to Sakubai by Raghu was a prohibition to Saibai. 

Chintaman A. Rele, for the respondents (defendants).—Raghu’s 
estate has vested in his widow Saibai (defendant No. 2). The plaintiff’s 
adoption would divest it. That being so, her consent bo his adoption was 
necessary— Bhoobun Moyee v. Ram Kishore (5) ; Shri Dharnidhar v. Chinto 
(6) ; Vasudeo v. Ramchandra (7) ; Mayne’s Hindu Daw (5bh Ed.), 209, 210. 

The letter (Ex. 72), which is relied on as showing Raghu’s permission to 

(2) 4 B.S.C.R. A.O.J. 191. (3)8 B.H.C.R. A.C.J. 67- 

(5) 10 M. I. A. 279, (6) 20 B. 260. 


(1) 10 B.H.C.R. 241. 
(4) 10 B. 80. 

(7) 22 B. 651. 
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adopt, is not a testamentary writing, and merely shows his intention at 
the time to adopt. But that intention died with him. The letter cannot 
be construed as a direction to adopt after his death. 

The son who is adopted must be younger than the mother—West and 
Buhier, 1055 : Mayne, p. 152 ; Mandiik, pp. 473-4. He noust be the 
redectioD of a son. 

JUDGMENT. 

Ranade, J.—The facts of this case are somewhat peculiar. The 
appellant, original plaintitf, claims to have been taken in adoption by one 
Sakuhai. the widow of the predeceased son of Raghu Kulkarni, and 
brought the original suit for a declaration of his right to succeed as sole 
heir, and to recover possession of the property of Raghu against his natural 
brother, respondent No. 1, who claims to have been adopted as son to 
Raghu by bis widow Saibai, respondent No, 2. 

The undisputed and proved facts of the case are that Raghu died on 
13bh December, 1391. His son Balkrishna, who was Sakubai’s husband, 
had died some thirteen years before. During his last sickness, Raghu 
expressed an intontiou that Sakuhai should adopt a son, and invited her 
parents to come to his village, but by the time they arrived, Raghu became 
unconncious, and died on the same day, leaving Sakuhai. his daughter- 
in-law. and Saibai, his widow, behind him. On the 3rd March, 1892, the 
adoption eoremoiiy was performed, and appellant was given in adoption by 
bis natural mother to Sakubai. and a deed of adoption was prepared and 
registered on 7tb March, 1892. Both the [234] Courts below have 
found that Sakubai had Raghu’s permission to adopt, and that Saibai was 
not present at, and did not give her consent to, the adoption of the appel¬ 
lant by Sakubai. They also find that Sakubai was younger in age than 
the appellant. 

The Court of first instance found that Raghu had given permission to 
Sakubai to adopt appellant, and bbat this authority held good after his 
death, and that respondent No. 2 had no such permission, and could not, 
therefore, validly adopt rospondent No. 1 as son to Raghu, and that 
appellant’s adoption by Sakubai according to Ragbu’s direction had 
divested respondent No. 2 of the estate vested in her after Raghu’s death. 
The lower appellate Court, however, hold that the permission of Raghu 
^vas general, and not particular in respect of appellant’s adoption by 
Sakubai ; that the intention of Raghu died with him, and that the estate 
of Raghu vested in respondent No. 2, and Sakubai s adoption of the 
appellant did not divest respondent No. 2 of her rights as sole heir, as 
respondent No. 2 did not assent to the adoption. Finally, it held that 
tbo appellant’s adoption was invalid because of this want of Saibai’s 
consent, and the fact that Sakubai was younger in years than the appel¬ 
lant. Tne lower Court of appeal accoidiogly reversed the decree of the 
Court of first instance; and the appellant contends in second appeal that 
the lower appellate Court was in error in disallowing the adoption on the 
ground of the want of consent of respondent No. 2, and appellant’s being 
older than his adoptive mother Sakubai. These were the only two points 
argued hoforo us. 

As regards tlie want of consent, it is to be noted that appellant in 
bis plaint rested his case strongly on the allegation that respondent No. 2 
had given her consent to Sakubai’s adoption of the appellant. As a matter 
of fact, however, both Courts have found that respondent No. 2 did not 
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give 8Uoh consent. Tbo contention now raised before us is that such 
consent was immaterial, as Bagbu's permission was operative as a sanction 
to the adoption, whether his widow, respondent No. 2, was or was not a 
consenting party. Independently of this permission, it is admitted that, 
as between the daughter-in-law, widow of the predeceased son of Kaghu, 
and the motber-in-law, widow of Baghu himself, the right of the latter 
was every way superior. [255] The estate vested in her as heir, and 
unless she chose to divest herself of this right, no act of the daughter-in- 
law could divest respondent No. 2 of her rights as sole heir of Kaghu. 
Sakubai’s husband Balkrisbna was living in union with bis father Kaghu 
at the time of bis death, and his widow Sakubat had no independent right 
to adopt without the sanction of her father-in-law. 

This point may be regarded as settled by a long course of authorities. 
It is only necessary to refer to Shri JDharnidhar v. Chinto (1), where, as 
in this case, the plaintitf was adopted by the widow of a predeceased son, 
and the claim was resisted by her brother-in-law who had succeeded as 
heir. The Full Bench decision in Vasudeo v. Ramchandra (2J also related 
to a case of adoption by the widow of a predeceased son, and it was held 
there that suoh adoption did not divest the daughters, who had succeeded 
as heirs to their father, of their inheritance even when there was reason 
to think that one, if not both the daughters, had assented to the adoption. 
The authority of the decision in Babu v. Ratnoji (3) bas been questioned 
by the Chief Justice in the Full Bench case noted above on another 
point, but it well illustrates the principle of law that nothing bub the 
consent of the person in whom the estate has vested by inheritance can 
divest him of the same by reason of any such adoption by the daughter- 
in-law. See also Gayabai v. Shridharacharya (4) and Chandra v. 
Gojarabai (5), where all previous authorities are reviewed at great length. 

The case of a younger co-widow is an exception to this rule, for the 
elder widow may by subsequent adoption divost such younger widow of 
her rights in tbo estate. The case of Vithoba v. Bapu (6) also may be 
referred to as an exception. There the claim of a person adopted by the 
widow of a predeceased son, when the adoption was authorized by her 
father-in-law who was bead of the family and guardian of the widow, 
was allowed to prevail against the rights of the widow’s brother-in-law. 
Apart from these special exceptions, the general proposition, as stated 
above, holds good in all cases. 

[256] The next question for consideration is whether there was the 
father-in-law’s authority in the present case which brought it within the 
exception, and took it out of the rule. The lower appellate Court bas 
found, as a fact, that there was no such authority which survived after 
Raghu’s death. Kaghu indeed during his lifetime expressed a wish to 
allow Sakubai to adopt a son, but nothing was done to give effect to this 
wish. The letter (Ex. 72) confers no authority or power. It is a mere 
expression of a casual wish contained in a note of invitation sent to 
Sakubai's father to come to Raghu’s place. There was no particular 
reason why the presence of Sakubai’s parents was necessary. Righu 
could have easily himself carried out the adoption as he desired, more 
especially as his wife was with him for several days before liis death. 
He made no will, and gave no power to Sakubai. He gave no directions 
to hia widow (respondent No. 2) nob to adopt, and, unless prohibited 
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expressly or by implication, a widow in this Presidency has an implied 
authority to adopt. This cannot be said of the daughter-in-law. who 
is the widow of a predeceased son. She must be specially authorized 
by the father in-law to make a valid adoption binding against the heirs 
of her father-in-law. As respondent No. 2 did not give her consent to 
the adoption of the appellant by Sakubai, the adoption did not divest her 
of her exclusive right to succeed as beir to Haghu. 

It is not strictly necessary to discuss the validity of the other objec¬ 
tion arising out of the difference of age between his adopting mother and 
the appellant. But it may be as well to notice the point briefly. Appel¬ 
lant was about 32 years old when he was examined and Sakubai was 2 or 
3 years younger. The lower Court of appeal has relied on Mayne, para. 
130, and West and Buhler, p. 1055. The original authorities referred to 
by these text-writers are the same, being collected from Steele's Hindu 
Law and Customs, and the opinions of shastris. As regards the earlier 
Smriti texts, tbore seems to be no deffnite rule laid down oo the point. 
The inference in favour of the adopted son being younger than his 
adoptive father, is extended to the mother by a somewhat loose analogy 
and interpretation of the text that the adopted son should be the reflection 
of a legitimate son. But in a system of law whore bachelors and 
[2673 widowers are permitted to adopt, and where minors also can adopt, 
if they have arrived at the ago of discretion, and whore further married 
men with children have beon held to be fit subjects for adoption these . 
strict intorpretatious of the old texts seem to be not a little out of place 
— N. Chandraaekharudu v. N. Bramhanna (J); l^agappa v. Subba (2); 
Juuioona v. Bamasoonderai (3) ; Rajendro Narain v. Sarodet Soondit^ree 
Dabcn (4) : Dhanna v. Rainkrishyia (5) ; Nathaji v. Ilari (6) ; Lakshnuippa 
V. liamava (7) ; Mhalfiabai v. Vithoba (8) ; liayigubai v. Bhagirthibai (9). 
If a nialo person at any time of life may adopt a man of any age, and 
such male person is also permitted to marry a female minor of any age, 
it is obvious that the rulo prescribing a difference of ago in favour of tbe 
adopting mobhor must be only regarded as a directory rulo. and not a 
command, bho inlraction of which invalidates the adoption. As observed 
above, it is not necessary to decide this point in tbe present appeal. As 
the adoption of appellant was made by Sakubai without proper authority, 
and without respondent No. 2’s consent, it is inoperative and invalid for 
the purposes of the present claim. Wo would, therefore, reject the appealr 
and confirm the decree with costs. 

Decree confirmed. 


(2) 2 M.H.G.R. 307. (31 3 I.A. 72. 

(5) 10 B. 80. (0) 8 B.H.O. R. A.G.J. 67. 

(8) 7 B.H.C.R, ^ppr. 26. (0) 2 B. 377. 
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APPEIiliATB CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

AmbABAI and another {Orighial Plaintiffs).Appellants v. GOVIND 
AND another {Original Defendants). Respondents.'^ [12tb April, 1898.] 

HtncZu laiv —Jains—Gu/arad Jains settled in 'Belgau'in—Succession among Jains — 
Rights of illegitimate sons of a Jain —Division into four castes — Inherita-nce — 
lltegitimate sotis— Ordinary Bindit law, that of Brahmins—Kshateiyas and 
Vaishyas—Jains mostly Vaishyas-^lPour divisions of Jains—Dassa‘PoTWQd caste 
of Jains, 

The Courts in India have always recognized the existence of four castes, visi, 
Brahmins, Kshatriyas, Vaishyas and Shudras. 

t2S8] Jains are dissenters and are mostly of Vaishya origin. A Jain converted 
into orthodox Hindu faith returns to the caste from which he traces his first 
descent. 

The four main divieiona of Jains are : Pramar, Oswal, Agarwal and Khan- 
dewal. 

Unless a special custom to the contrary be established, the ordinary Hindu 
/ law governs succession among the Jains. Ordinary Hindu law is that of the 
^ ( three superior castes. 

Under the ordinary Hindu law, illegitimate sons do not inherit, bub are 
only entitled to maintenance. 

Held, that a Jain of the Dassa Porwad caste was governed by the general 
Hindu law applicable to the three reeenerate castes, being, though not a 
Brahmin, certainly not a Shudra, but a Vaishya by origin, and having as such 
carried this law with him from Gujarat to the Belgaum District- 

Held, therefore, that his widow was his sole heir, and that bis illegitimate 
sons were only entitled to maintenance. 

Quesre—Whether even among Shudras the widow is altogether excluded from 
inheritance by illegitimate sons ? 

Rahi'f, Govinda (1) doubted, 

[Disa., 33 M. 226 = 4 Ind. Cas. 299 = 20 M.D.J, 359 (361»=7 M.D.T. 26 ; F., 7 A.L.J. 
349 = 12 Bom. L-R. 402= 11 C-D.J. 454 = 14 C.W.N. 545 = 6 lod. Cas. 272 = 20 
M.D.J. 439 (442) (P.C.)=8 M.L.T. 3 ; Rel., 16 C.W.N. 834 = 13 Ind. Cas. 691 ; 
R., 31 C. 11 (27) (P.C.).] 
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Second appeal from the decision of F C. O. Beaman. District Judge 
of Belgaum. 

One Bapueband was a Gujar trader of the Dassa Porwad caste settled 
in the Belgaum District. This caste is one of the four main divisions of 
the Jain community of Gujarat, who are mostly of Vaishya origin. 

After Bapuchand’s death his widow, Ambabai, as his heir brought 
this suit against the defendants to i*ecover Rs. 3 ,600, together with interest, 
which she alleged had been lent to them by the deceased. 

Defendants denied the alleged loan, and alleged that Bapuohand was 
a Shudra by caste, and that they were his illegitimate sons by his con- 
oubine, and that as such they were his heirs in preference to his widow 
(the plaintiff). 

The Court of first instance, without deciding whether the plaintiff or 
defendants were the heirs of the deceased Bapueband, held that the 
alleged loan was a provision made by the deceased for the maintenance of 
the defendants, and dismissed the suit. 


* Second Appeal No. 1235 of 1697. 

(1) 1 B. 97. 
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Oq appeal, the District Judge remanded the case to the first Court 
for a finding as to whether the plaiutifif or defendants were the heirs of 
Bapucband. 

C 2593 The first Court found that defendant No. 2 was an illegitimate 
son of Bapucband bv his concubine Jamna ; and that as Bapucband was 
a Vaishya belonging to one of the regenerate classes, bis widow and not 
defendant No. 2 was his beir. 

On appeal the District Judge held that Bapucband was a Shudra and 
that, therefore, defendant No. 2 as his illegitimate son was his heir and 
not the plaintiff. The plaintiff's claim was, therefore, rejected. 

His reasons were as follows ;— 

“There can, I think, be no reasonable doubt that Bapucband regarded 
the two defendants as his sons (by his concubine Jamna), and that the 
second certainly was so. 

“ Now as Bapucband was certainly a Shudra, no pretence being made 
that he was a Brahmin, it follows that his illegitimate sons or son are or 
is his lieir. In this Kaliyug there are according to the authorifcios only 
two classes among the Hindus, the regenerate Brabmanas and unregenerate 
Sbudras—West and Buhler. p. 1135. Pure Kshatriyas and Vaishyas are 
not now recoguized—Steele, 89, 90. Go this broad ground alone, then, 
the case would be concluded against the plaintitfs. It has been pleaded 
thac Bapucband was a Dassa Porwad Wania of Gujarat. And it has been 
argued that these are nob Shudras. Now the brother-in-law of the deceased 
Bapucband distinctly says and repeats that he is a Shudra, and if he is a 
Shudra, Bapuclian 1 must have been a Shudra also. This is the best 
possible evidence, and I cannot agree with the learned Judge below in 
brushing it aside with the remark that ‘ it must have bean a mistake.’ It 
is incredible that any man who was nob in fact a Shudra should have 
deliberately described himself as such twice over. On the other band, it 
is natural enough that men who are really Shudras should affirm that they 
belong to a higher class, and that cotjsideration disposes of the evidence of 
Bapuchand’s so-called caste-follow. It was further argued that among 
the Dassa Porwad Banias, pat marriage was forbidden, and illegitimate 
SODS did nob succeed as heirs. Some evidence was taken on commission 
to prove that point. But it is insufficiont. No instances are given, and 
that kind of proof which is retjuirod to establish a special custom according 
to all the authorities is nob to bo found here. The suit is brought by the 
widow of Bapucband to recover a debt duo to the estate. The second 
plaintiff is the brother of the first and nob an heir. Obviously, then, if 
neither plaintiff is an heir, the suit fails. Holding that defendant No. 2 
is the Itoii', the necessary result is that this suit must be dismissed. 

Against this decision plaintiffs preferred a second appeal to the High 
Court. 

Braiifion (with him B. A. Bhagvat and S. B. Bakhle), for apoellants.— 
The question is. who is the heir of the deceased Bapucband [260]—his 
widow or the defendants who claim to bo his illegitimate sons by a con¬ 
cubine ’? The lower Court holds that the deceased was a Shudra, bub the 
reasons given for this finding are very curious. In the opinion of the 
lower Court, there are onlv two castes among Hindus—Brahmins and 
Shudras; bo who is nob a Brahmin is a Shudra. There Is no authority 
for such an opinion. On the contrary the Courts have always recognized 
four main divisions or castes among Hindus, of which Brahmins, Kshatri- 
yas and Vaishyas conabibute the three superior or regenerate olasses. Bee 
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JUDGMENT. 

Kanade, J.—In this case, the appellant No. 1 is the widow of 
deceased Bapucband, and she and her brother, appellant No. 2. who 
manages her affairs, brought the original suit on a book entry for 1,600 
rupees signed by respondent No. 1 on 28th September, 1892, in the 
accounts of deceased Hapuchand. [261] Kespondent No. 1 was describ¬ 
ed in the plaint as the son of one Jamua, and his brother, respondent 
No. 2, was similarly described, and joined as co-defendant as living with 
respondent No. 1. 

Both respondents denied appellant-plaintiff's right to sue, and claimed 
themselves to be the heirs of Bapuoband, as their mother Jamna was in 
Bapuchand's keeping and they were Bapucband’s illegitimate sons. They 
also denied that the sum of 1,600 rupees was advanced as a loan, and 
contended that it was a provision made by Bapuchand for their mainten¬ 
ance, and that the book entry was made by respondent No. 1 to protect 
himself from his creditors. 

The Court of first instance did not at first decide the question of 
heirship, but dismissed the claim after finding that the book entry related 
to a sum which was advanced by deceased Bapuebaud, not as a loan, but 
as a provision for tbe maintenance of the respondents. The District 
Judge, in appeal, sent down tbe case for a definite finding on the question 
of beirsbip, and thereupon the Court of first instance found that, as 
Bapuchand was of tbe Dassa Porwad caste, he was a Vaisbya, or a 
member of the first three regenerate castas, and that of the two respondents, 
respondent No. 1 was not Bapu’s son, and that respondent No. 2 was his 
illegitimate son but not his heir, as Bapuchand was not aSbudra. When 
the District Judge finally dealt with the case, be held that Bapuchand 
was a Shudra by caste, and that bis illegitimate son, respondent No. 2, if 
nob respondent No. 1 also, was his son and heir, and not his widow, 
appellant No. 1. Tbe District Judge recorded no finding on the third issue 
about consideration, bub expressed an opinion that, if appellant No. 1 wore 
Bapuchand's heir, tbe suit in its present form would lie. 


(3> 10 B.H.C.R. 241. 
(7> 4 B. 37. 


Mahi V. Qovinda (1) ; Chuoturya Run Murdan Syn v. Sahib Purhulad (2). 
Now the deceased was a Jain of the Dassa Porwad caste. Jains are 
generally Vaisbyas by origin and not Shudras ; and though they are 
dissenters from the orthodox Hindu religion, they are governed by tbe ordi¬ 
nary Hindu law in matters of inheritance and succession— Bhagvav.das v. 
Rajmal (3) ; Rukhab v. Chunilal Ambushet (4) ; Chotay Ijali v. Chunno 
Lall (5) ; Amava v. Mahadgauda (6). That being the case, the defendants, 
as illegitimate sons of the deceased, are only entitled to maintenance, but 
do nob inherit —Rahi v. Govinda (1). The plaintiff, who is the widow of 
Bapuchand, is, therefore, his heir. 

M. V. Bhat^ for respondents.—It is found as a fact that the deceased 
was a Shudra. It is admitted by plaintiffs’ brother that he was a Shudra, 
aud there is no evidence to the contrary. This finding is. therefore, con¬ 
clusive in second appeal. If so, the illegitimate sons inherit in tbe 
absence of legitimate sons, daughters or daughter’s sons —Rahi v. 
Govinda (1) ; Sadu v. Baiza (7). Defendants are, therefore, Bapuchand’s 
heirs to the exclusion of his widow, and her suit was rightly dismissed. 


<1) 1 B. 97. 
(5) 6 l.A. IS. 


(2) 7 M.I.A. 18. 
(6) 22 B. 416. 
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The principal point; argued in second appeal relates to the question 
of the caste status of the deceased Bapucband. He was admittedly 
a Gujarati Jain trader of the Dassa Porwad caste settled in the Belgaum 
District. The chain of reasoning which led the District Judge to reverse 
the finding of the Court of first instance on this point appears to be based on 
the assumptions that there are at present only two castes, the regenerate 
Brahmins and the unregenerate Shudras: pure Kshatriyas and pure 
Vaishyas t262] are not now recognized. If, therefore, Hapuchand was not 
a Brahmin, he must be regarded as a Shudra. The District Judge was also 
led to think that the Dassa Porwad caste to which Bapuohand belonged 
was a Shudra caste, chiefly because Bapuchand*s brother-in-law admitted 
that be was a Shudra. and that the evidence of a caste custom, modifying 
the general rule about the succession of illegitimate sons of Shudras, was 
not sufficient to prove such a custom. 

It appears to us that the District Judge was in error in the cardinal 
assumption that there are now only two principal castes, and that if a 
man is not shown to be a Brahmin, ha must belong to the Shudra class, 
as pure Ksbatriyas and pure Vaishyas are not now recognized. The 
authorities cited in support of this view (West and Buhlor, p. 1135, and 
Steele, pp. 89, 90) are clearly insuffiotent to prove any such position. 
Both these compilers do not state any such conclusion as their own, but 
only represent the opinion which Brahmin shastris and pandits hold on 
the point. These latter opinions have no juridical value. As will be seen 
from a study of the original texts, they assume all through that there are 
representatives of the Kshatriya and Vaishya castes all over the country. 

In both these works, elaborate lists of numerous castes are given 
which claim to bo Kshatriyas or Vaishyas. The Kayasthas are mentioned 
in Steele as claiming to he Kshatriyas. The Maratha families of the 
Bbosles of Satara and Kolhapur, and the Patankars, Ghorpades, Ghatges 
and Shirkos are montionecl as claiming to be Ksbatriyas. Steele men¬ 
tions that there are pure Vaishyas in Southern India. The Courts in 
India have always recognized the fourfold division. In Rahi v. Govinda (1) 
the three regenerate castes are specially mentioned as being distinguish¬ 
ed from the fourth Shudra caste in respect of the rights of illegitimate 
sons. In his judgment in this case, Westropp, C.J.. tried to explain a 
cerlain position of Kord Cairns in Indenm Valungypooly v, Ramasa\omy{2) 
by the supposition that Padmanabha, whose property was in dispute, 
was not a Shudra. bub a Kshatriya. In an early case relating to the Linga- 
yats. the marginal note doscribos the parties as belonging to the Vaishya 
[2631 caste. The leading case, however, on this part of the subject is 
that of Chuoturya Run Murdun Synv. Sahib Purhulad SyniS). where the 
opinion of the pandits, that Ksbatriyas and Vaishyas have become extinct as 
castes, was discussed and negatived, and the existence of Rajputs as Kshat¬ 
riyas was afiinnocl in the most nosibivo manner. This ruling is of special 
importance, for the dispute in that case related to the claims of illegitimate 
sons. All tliese authorities make it perfectly clear that there is no foun¬ 
dation for the supposition that there are now only two principal caste 
divisions. The Kshatriyas were, according bo this view of the pandits, 
exterminated by Parshuram. and yet in the two next incarnations of Rama 
and Krishna we have the solar and lunar races again in the ascendant, 
and the present Rajputana chiefs claim descent from them. There is no 
such mythical explanation even suggested for the extinction of the Vaishyas^ 


(2) 13 M.I.A. idl. 
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We cannot, therefore, accept the oorreetness of this myth ; and it must be 
discarded in a judicial settlement of questions relating to caste and status. 

In the present case there is a further reason for setting aside such 
mythical considerations. Bapuohand was a Gujar trader of the Dassa 
Porwad caste, which caste is a sub-division of the Gujarati Jains. The 
Jains are dissenters, and purely orthodox traditions about caste status can 
have no place when they are applied to Jains. Though settled in Belgaum, 
it is obvious that Bapuchand carried his personal law with him from 
Gujarat. The Marwadi Jains, who were parties to the case of Bhagvan- 
das V. Rajnial (1), were similarly held to carry their own personal law with 
them to Ahmednagar. A series of decisions commencing with the case 
noted above, and coming down to the present day, have made it 
clear that this personal law of the Jains is the ordinary Hindu law of 
the place where they are settled— Rukhab v. Ghunilal (2) ; Amava v. 
MahadgaudaO)', Dalip v. Ganpat{4:)] Ijalla Mohabeer Pershad v. Micssamut 
Kundun Koowar (6); Ohotay Ball v. Ohunno Ball (6) ; MaJtik Chand v. 
[264] Jagat Settani Pran Kujnari Bibii.l'). The Jains have caste divi¬ 
sions of their own, which exist in full force in Bastern and Southern 
India. A Jain converted into the orthodox Hindu faith returns back to 
the caste from which be traces his first descent. These extracts are 
taken from the judgment of Westropp, C.J., who quotes from Hlphinstone, 
Brskine, Oolebrooke, Mackenzie and Wilson. These writers state defi¬ 
nitely that the Jains are mostly of Vaishya origin, and they employ 
Brahmins in their temples and at their marriages, along with their yatis. 

On the authority of these opinions, the Courts have invariably held 
that, unless a special custom to the contrary be established, the ordinary 
Hindu law governs succession disputes among the Jains— Balia Mohabeer 
Pershad v. Mussamut Rundun Koowar (5). The word “ ordinary” here 
indicates the general or normal Hindu law, the law of the three regenerate 
castes. As the Jains are mostly Vaishyas, it is plain that the exceptional 
rules laid down for Shudras can have no place in matters relating to 
Jains. The ordinary Hindu law being that of the three superior castes, 
to the third of which division the Jains mostly belong, under that law 
illegitimate sons do not inherit, but are only entitled to maintenance— 
Rahi V. Govinda (8) ; Narayan v. Baving (9) ; Chuoturya Run Murdun 
Syn V. Sahib Purhulad Syn (10) ; Narain Dhara v. Rakhal Gain (11) ; 
Sadu V. Baiza (12) ; Jogendro Bhuputi v. Nittyaninid (13) ; Viraramuthi 
Udayan v. Singaravelu (14). The last of those cases related to parties 
who were Jains of the Southern Maratha Country. 

The Porwad caste of Gujarati Jains finds a place in Mr. Borradaile's 
Collection of Gujarati Caste Customs. The word “ Porwad” is apparent¬ 
ly a corruption of Pramar, being on© of the four main divisions of the 
Jain community. The other three divisions are Cswal, Agarwal and 
Khandewal. There are express decisions as regards the Cswal and 
Agarwal divisions, and [265] as they all belonged originally to the Vaishya 
caste, the Porwads must be similarly treated. The District Judge has laid 
too much stress on a statement of witness. Ex. 52, who is brother of 
appellant No. 1. He appears to have stated that he was a Jain Shudra. 
This admission must be set down to inadvertence or ignorance. The 
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evidence of the Dassa Porwad witnesses examined in the case, £jxs. 85, 86, 
87, 88, and two examined on commission, was too summarily disposed of 
as being self-interested evidence. On the whole, it is quite clear, from the 
authorities stated above, that Bapuchand, as being a Jain of the Bassa 
Porwad caste, was governed by the general Hindu law applicable to the 
three regenerate castes, being though not Brahmin, certainly not a Sbudra, 
but a Vaishya by origin, and as such he carried this law with him from 
Gujarat to the Belgaum District. 

Lastly, it may be noted that even if the view that Baoucband was a 
Shudra be accepted, it does not follow that his illegitimate sons would take 
the whole estate to the exclusion of the widow. Illogitimate sons of 
Sbudras are, no doubt, their heirs, taking with legir.imate sons, daughters 
and daughters’ sons only half the share of the legitimate son. The ruling 
in Hahi v. Oovhida (1) no doubt laid it down that widows are absolutely 
excluded where there are only illegitimate sons, as they would be in the 
case of legitimate sons. But the ruling, though supported by West and 
Buhler, has been strongly dissented from by the Madras High Court— 
Parvathi v. Thiruinalai (2) ; Ranoji v. Kandoji (3) ; and Mr. Mayne also 
has spoken doubtfully on the point of its correctness. In Shesgiri v. 
Girexoa (4), Sargent, C.J., apparently thought that the widow would not 
be altogether excluded by illegitimate sons. It is, however, not necessary 
to decide the point, as we feel satisfied that in this particular case the 
appellant-widow alone was sole heir, and the respondents as illegitimate 
sons %vere only entitled to maintenance. It follows that the District Judge 
must be asked to find on the contention about the true nature of the 
transaction, and the liability of the C266] defendants, or either of them, 
in respect of the same. We ask the District Judge to record findings on 
these issues :— 

1. Whether the book entry represented a loan or a provision for 
maiutonancie ? 

2. Whether the defendants, or either of them, are liable, and if so, 
for what amount ? 

lie should certify his findings on these points within two months. 

Issues sent doton. 


23 B. 266. 

ORIGINAL CIVIL. 

Before Sir G. F. Farran, Kt., Chief Justice, and Ur, Justice Strachey. 


Raghdnath Mukund {Plaintiff) v. Sarosh K. R. Kama and 

OTHERS {Defendants) f25th March, 1398. j 

Civil Procedure Code (Act XIV of \QQ‘2), ss- 278-283 —of same property in 
execution of decrees obtained by different creditors—Claim, made in one suit to attach¬ 
ed property under s. Order made under s. 281—Swii by ciaimanf esfetfisft 

riolit _ Ati attaching creditors made defendants to suit — Parties — Practice—Civil 

Procedure Code iAct XIV of 1882), a. '2S—Smalt Cause Court—Jurisdiction^ 
Declaratory decree. 

Tbo first aod second defendants obtained a decree in suit No. 1648 of 
.^caioht Ranebordas, deaoribed as the owaoc of the Wahalan Mills, and aitaohod 
property on the mill premiRes. Twelve other creditors also brought twel ve other 

• Small Cause Court Reference No. 9585 of 1897. 

(2) 10 M. 334, (3) 8 M. 657. (4) 14 B. 282. 


(1) 1 B. 97. 
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similat suits and obtained deorees against other persons who were also described 
as owners of the Wahalan Mills, and attached the same property. In suit 
No 1548 of 1897, Raghunath Mukund (the present plaintiff) under s. 279 of the 
Oivtl Prooedure Code (Act XIV of 1882) olaicned the property. Sis olaim was 
disallowed, and ho was ordered to bring a suit under s. 283. No claim or order 
was made in the case of the other twelve suits. Raghunath now sued, in pursu¬ 
ance of the above order, to recover his property, and he included as defendants 
not merely those (defendants Nos. 1 and 2) who had been plaintiffs in suit 
No. 1548 of 1897, but also those who had been plaintiffs in the twelve other suits, 
and who had attached the property in ezeoution of rboir decrees. It was objeob- 
ed that no suit would lie against the latter, as in their suits no claim had 
been made to the goods which they had attached and no order made under 
8 . 281 of the Civil Procedure Code (Aot XIV of 1682). 

[267] Held (1) that the suit lay against the defendants (other than Nos. 1 and 
2), although no olaim had been made or order passed under a. 281 of the Civil 
Procedure Code. The summary remedy given by s. 278 of the Civil Procedure 
Code (Aot XIV of 1892) is alternative to the remedy by wav of suit The object 
of 8. 278 is not to deprive a claimant of his remedy by suit, but to give him, if 
be is diligent, a more speedy and summary remedy, * 

(2) That the Court of Small Causes had jurisdiction to try the suit. In sub¬ 
stance the suit was a suit for goods, though as a matter of form the decree 
might contain a declaration. A suit for the release of goods wrongfully seized is 
not a declaratory suit under s. 42 of the Specific Relief Act (I of 1877). 

(3) That alt»iough the value of the property claimed by the plaintiff was 
admittedly over R«. 2,000. the Court of Small Causes had jurisdiction. The 
plaintiff was entitled to abandon part of his claim. 

(4) That the plaintiff might join in one suit as defendants persons who bad 
decrees against different persona. The right to relief was in re.sp»ct of the same 
matter and, therefore, fulfilled the requirements of s. 2d of the Civil Prccedute 
Code, 1882. 

[Dies.. 5 O.C. 190 fl9l): F.. 4 A.ti.J. 574 (578) = 27 A.W.N (1907) 207 ; lO M L J 234 
(236); U B R. (1897 —190J) 267 (269); R.. 95 M. 736 (7-16); 27 M. 94 (97) = I’s M 
L.J. 479 : 14 Bur. Li.R. 135 = 4 L.B.R. 253 (253); 9 O.C. 339 (348) ; Cons 1 P* 
R. 1905 = 83 P.L.R. 1905.] 

Case: stated for the opinion of the Hifjh Court under s. 69 of the 
Presidency Small Cause Courts Act (XV of 1882) by C, W. Chitty, Chief 

Judge :— 

1. This is a suit brought by the plaintiff to recover from the 
defendants a sum of Rs. 2,000, being a portion of a larger sum of Rs. 3.000, 
the value of certain goods mentioned in the schedule annexed to the plaint,’ 
which goods were attached by the defendants in execution of certain 
decrees of this Court, The plaintiff in the alternative seek'< to r. cover 
the said sum of Rs. 2,000 for damages sustained by the pl-iintiff by reason 
of the defendants’ wrongful acts in attaching or causing to be attachod 
and sold in execution of their decrees the goods which belonged to the 
plaintiff and in which their judgment-debtors had not any right, title or 
interest, or for money bad and received for plaintiff’s use. 

2. The facts which it is necessary to state for the purposes of this 
reference are as follows. 

There is, in Bombay, a mill known as the Wahalan Mill, and the 
business of the mill is, or was, carried on in the name of th© Wnhalan 
ginning and Weaving Company. The proprietorship of the mill and 
the business is in dispute, and it is a question which will doubtless have 
to be determined by the Courts sooner [268] or lafer. if nob in this suit. 
It 13 sufficient now to say that the business of the mill ended in a loss 
and the proprietor or pr<‘prietors became heavily involved, and eventually 
mtf cease working. The creditors then proceeded to fil« suits. 

Ahe first suit filed in this Court was suit No. 1548 of ]897, in whitdi the 
first and second defendants were plaintiffs and one Runchordas Goculdas 
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described as ‘proprietor of the Wahalau Spinoiog and Weaving Company/ 
\vas defendant. Twelve more suits were bled, in which the defendants 
in this suit pother than defendants Nos. 1 and 2) were the several 
plaintiffs and one Lakshmishankar Pranshankar was defendant. A 
fourteenth suit was filed by another creditor (not a defendant in this suit) 
in which Lakshmisbankar Pranshankar, his two brothers Shivshankar, 
Pranshankar and Nathushankar Pranshankar, and Kaghunath Mukund 
(the present plaintiff; were all joined as parties defendants. I believe that 
other suits have been filed subsequently, but they are not in question here. 

"3. In all the suits above mentioned, decrees were passed and all the 
judgment-creditors levied attachments on the moveable property lying 
on the mill premises, consisting of machinery, mill stores and the like. 
In Suit No. 1548 of 1807 the present plaintiff and Lakshmishaiikar 
Pranshankar preferred a claim to the attached prooerty, alleging (as the 
plaintiff now alleges) that the plaintiff was the real owner of the Wahalan 
Mill, and that the property attached was his property. The claimant notice 
came on before me for bearing on the 1st July, 1897. It then appeared 
that Lakshmisbankar Pranshankar, who was absent, was tiob properly 
I'opresenbed. It was also conceded on all sides that the question of the 
ownership of the attached property was boo intricate to be satisfactorily 
decided on a claimant notice. I. therefore, formally disallowed the claim 
and relegated the plaintiff to a substantive suit under s. 2S3 of the 
Civil Procedure Code (Act XIV of 1882) to be filed within six months. 

“4. The plaintiff accordingly ontbolSth August, 1897. filed the 
presetafc suit and joined as defendants nob only the plaintiffs in Suit No. 
1548 of 1897 in which the claim was preferred, hut also the plaintiffs in the 
twelve suits above mentioned in which l^akshmishankar Pranshankar 
was the sole defendant. In those C2693 twelve suits no claim was preferred, 
or objection made, to the several attachments. 

"The suit came on before me for liearingon the 17bh November, 1897. 
Tbo main issue raised by all the defendants was whether the goods in 
quostrion wore, in fact, the goods of the plaintiff, but besides that issue 
there wore several prelirniiiary issues on which the opinion of their 

Lordships is now solicited.” 

The following wore the preliminary issues :— 

1. Whether thi.s suit will lie against the defendants (other than 
dofendanU Nos. 1 and 2), no claim having been protorred, or objection 
made, in their suits under s. 278 of the Civil Procedure Code, and no order 
having been passed under s. 281 ? 

2 Wljothor this Court has jurisdiction to try this suit, it being, in 

effoob. a suit for a declaratory decree ? , ^ u 

3. AVhotlior this Court has jurisdiction, because the value of the 
property claimed by the plaintiff as his own is admittedly over Rs. 2,000, 
and plaintiff cannot, as ho purports to do. abandon the excess ? 

1. Whether the plaintiff can join in one suit, as parties-defendants, 
plaintills who have decrees against difforout persons ^ 

]:<ukcs, for plaintiff. 

I Vca;;. for defendants Nos. 1 and 2. ^ 

The following authorities wore cited ;—Sundar hinf/li v. Crnasi U) . 
Varajlal v Kachia (2) : Ijulchand v. Sakharam (3) ; Venkapa v. Chen- 
hasapa (J). Krisimaji v. Bhaskar (5) ; Nito Kalee v. Krtpanath (6) ; 


(2) 22 B. 473. 
(5) 4 B. Gil. 


(1) 18 A. 410. 
(4) 4 B. 21. 


178 


(3) 6 B.H.C.R. A.O.J. 139 (143). 
<G) 8 W.R. 358. 



xil.l 


BAQHUNATH MUKUND V. SAROSH K. R. KAMA 23 Bom. 271 


Deen Dyal v. Poran Dass (1) ; Chandra Bhusa^t v. Ram Kanth (2) ; 
arb. 11 of soh. 11 of Limitation Aob (XV of 1877) : ss. 19 and 20 
-of Act XV of 1882 (Presidency Small Cause Courts Aot) ; Colvin 
V. Mrs. Barbara Oioe^i (3) ; Nathu v. Ralidas (4) ; [2703 G-ordhan v. 
Kfisandas (5) ; Chhaganlal v. Jeshan Rau (6); Paqt Partap v. Varajlal C7) ; 
Khursedji v. Pestonji (8). 

JUDGMENT. 

Farran, C. J.—We answer the first question in the affirmative, 
being of opinion that the suit will lie against the defendants (other than 
defendants Nos. 1 and 2), though no claim has been preferred or objection 
made in their suits under s. 278 of the Civil Procedure Code, and no order 
passed under s. 281. The summary remedy given by s. 278 of the Civil 
Procedure Code to a person whose property has been wrongfully attached, 
appears to us to be alternative with the more elaborate one by way of suit, 
which be if so minded, may adopt. The context of the section shows, we 
think, that this is so. If the claimant desires to adopt the summary 
remedy he must do so without delay. No period within which he 
must make his claim under s. 278 is specified, but if he unduly delays to 
make it, the section enacts that he shall be relegated to a suit. The object 
of the section is not, therefore, to deprive a claimant of his remedy by suit, 
but to give him, if he is diligent, a more speedy and summary remedy. 
The case cited by the Chief Judge, Man Knar v. Tara Sinqh (9), has been 
dissented from in Siindar Sincfh v. Ghasi (10) and, we think, rightly so. 
Our view of the law is in accordance with Lalchand v. Sakharam (11), and 
Chandra Bhusayi v. Ram Kanth C2). The cursxis curiooh^Q, we believe, as 
observed in Sundar Singh v. G/zo-stClO), run in this direction for many years 
in all the High Courts. 

The second question must also, we think, be answered in the 
affirmative. The direct object of a claimant whose goods have been seized 
by the Sheriff is to gat his goods released from attachment, and not merely 
to have it declared that they are bis goods. In substance the suit is 
a suit for tbe goods, though as a matter of form the decree may contain 
a declaration. A declaratory suit properly so called is a suit of the nafcura 
described in s. 42 of the Specific Relief Act. When a man’s goods 
[2713 are wrongfully seized, there is no discretion vested in the Court as 
to whether it will entertain a suit for their release or not. Tbe plaintiff is 
entitled to have them released. It would be an error to call a suit 
intended to have such a result a suit for declaration. 

As to the third question, we think the plaintiff was entitled bo abandon 
part of his claim so as to bring the case within the limits of the Small 
Cause Court jurisdiction. 

The fourth question must also be answerd, wo think, in the affirmative. 
Tbe right to relief against all the attaching creditors is in respect of tbe 
same matter, and so the suit fulfills the recinirements of s. 28 of the Civil 
Procedure Code. Mr. Vicaji contends tbab as some of tbe claimants have 
attached the property as that of Runchordas Goculdas, while others have 
attached it as the property of Lakshmishankar Pranshankar, the provi- 
•sions of 8. 28 do not cover the case, but that does not appear to us 
to vary the plaintiff’s right of suit. Both sets of creditors have attached 


(1) 9 W.R. 474. (2) 12 C. 108. (3) 2 B.L.R. 212. (4) 2 B. 365- 

(6) 3 B. 179. (G) 4 B. 503. (7) 8 B. 259. (8) 12 B. 673. 

(9) 7 A. 583. (10> 18 A. 410 (412). (11) 5 B. U.O.R. 139 (143). 
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goods which the plaintiff claims as his. The plaintiff must establish hia 
ownership as against both. The law does not oorr.pel him to establish it 
as against each attaching creditor, or against each set of attaching creditors. 
It would be very unfortunate, we think, if it did, though it might be an 
advantage to the legal profession. 

The costs of the reference will be costs in the case. 

Attorneys for plaintiff.—Messrs. Nanu and Hormusji. 


23 B. 271 (P.G.)=7 Sar. P.C.J. 927. 

PBIVY GOUNGIIi. 

Present: 

Lords Watso7i^ Hobhouse and Davey, and Sir R. Couch. 
{On Appeal fro7n the High Court at Bombay.^ 


KaraMSI MaDHOW.ti (JDefenda7it), Appellant v. Karsandas 
Natha and others (Plaintt^s), AppellafUs. 

[28tb June, and I2tb July, 1898.] 

Hindu laiv—Will — Constmclion—Oift conditional on adoption—Condition precfdtnt — 
Direction to adopt given to the Uiidow of the testator*s deceased son, not carried out — 
Bequest of residuary propiriy—Condition precedent notjulfitled. 

The will of a childless testator directed that tbo widow of bis deceased eon 
should adopt a boy, then Bf’cd nine years, who was tho sou of the testator's- 
nephew. To ibis'boy the testator bequeathed b^s residuary estate to be made 
[272] over to him at the age of twenty-one years. The widow, having refused 
to adopt him, died while he was still a minor, without having done so. 

During her life the question arose, whether this bequest was to take effect only 
upon the condition that tho adoption should have taken place, or was a legacy 
validly made in bis favour, as a person desiguatod, without tho adoption having 
been c-itried out. 

lu 1867. before tho death of tho widow, a suit for the coustruction of the will 
was decided to the effect that the adoption was a condition precedent to the 
minor’s taking the legacy. A review of that judgment was refused wbeu, after 
coming of age in 1894, ho applied for it. His application to bo allowed to appeal 
from that judgment was, however, granted, tho circumstances being deemed 
by the appellate Court to be sufficient cause *for the delay, within s. 5 of the 
Limitation Act (XV of 1877). 

The appellate Court subjsequently hoard the appeal and affirmed tho deoision 
of the Division Court. On appeal to the Privy Council. 

Bild, affirming tho decree of the High Court, that tho adoption was a condi¬ 
tion precedent and that tho boy nob having been adopted could not take under 

tho will. 

[&ppt., 9 C.W.N. 309 (319) ; R., 4 O.L.J. 637 = 11 C.W-N. 147 (151),] 

Appeal from a decree (21st Fobruarv. 1896) of the appellate High 
Court (1), affirming a decree (1st October, 1887) of tho High Court in 
tbe original jurisdiction. 

With the object of obtaining the true construction of certain of tho 

provisions of the will of Kessowji Judhowji, a Hindu resident in Bombay, 
who died on tho 9bh February, 1886, this suit was brought in 1887 by 
Karsandas Natha and others, executors. The testator's only son Liladhar 
bad died before bis father, leaving a widow Ladkavaliu and an only child 
Kosserbai. Tho plaintiff Karsandas Natha, now first respondent, waa 


(1) 20 B. 718. 
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nephew of the testator. The widow Ladkavahu was the first defendant, 
and with her was joined I^aramsi IVXadhowji, then an infant, as oo-defend> 
ant, through bis father Madbowji Katobra. who was another nephew of 
the testator. 

By the will, in the Gujarati language, Ladkavahu was direoted to 
adopt Karamsi, then nine years old. She, however, refused to adopt him, 
and she died in 1890 without having done so. The will also used words 
to the efieot that so much of the estate as might remain, after all the 
things directed in the will had been done, should go to Karamsi as his 
inheritance. 

[273] Dififerenoe of opinion having arisen as to whether or not the 
adoption was a condition precedent to Karamsi's becoming entitled to the 
residuary estate, this suit was instituted in 1887 for the construction of 
the will. 

On this appeal the question was, mainly, as to the true construction 
of the words used by the testator in reference to the residue, — whether 
the words referred to what it would consist of, or, having a wider effect, 
meant that the adoption must precede Karamsi’e getting the residue. 

The clauses in the will affecting this question appear in their Lord- 
ships’ judgment. 

The suit, Karsandas Nathaand others v. Ziadkavahu and another (1), 
was decided on the 1st October, 1887, in the original jurisdiction by 
Farran, J. Tbe Court was of opinion that the testator's direction to his 
daughter-in-law to adopt was to adopt a son to her deceased husband and 
herself, that being the only lawful adoption to which she was competent ; 
and that Karamsi, unless and until be should have been adopted, was not 
entitled under tbe will to the testator’s property, his adoption being a 
condition precedent to the taking under the will, as the Court construed it. 
Shamavahoo v. Dxoarhadas Vasanji (2) was cited. Karamsi, having come 
of age in 1894. filed a petition for review, stating that he bad been a minor 
in 1887, and that the decree bad not given him an opportunity to show 
cause against it, with reference to its effect upon his interests on his 
attaining full age. The judgment on that petition, dated 4th March, 1395, 
and rejecting it, is reported in Cursandas Notha v. Ljadkavahu (1). 

On the 8th March, 1895, Karamsi petitioned for an order calling on 
the plainbifis to show cause why, as ho had been a minor when the case 
had been decided by the original Court, and as circumstances had been 
such as to impede an appeal being preferred on his behalf, he should not 
be allowed to appeal after all. Tbe High Court were of opinion that 
cause should be shown ; and after bearing tbe plaintiffs, granted leave to 
appeal. Their judgment (Sir C. Sargent, C. J., and Bayley, J.) stated the 
C274] grounds on which the special circumstances were considered by 
them to be sufficient excuse for the lapse of time that had taken place, 
within s. 5 of the Liimitation Act XV of 1877, regard being had to tbe 
fact that the interest of tbe minor to obtain reversal of the original 
decree bad not been identical with those of his guardian— Kursandas 
V. Tjadkavahoo (1), 

The appeal having been heard, the High Court (Parsons and Strachey, 
•JJ.) on the 21sb February, 1896, confirmed the decree made by Farran, J, 
in tbe original Court on tbe 1st October, 1887. They said (3) that they 
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agreed with the learned Judge that l^aramsi, as he had not been adopted* 
was not entitled to the residue of the testator’s property. 

They quoted cl. 28 of the will, and added : — 

“ That clearly means that be is first to be adopted,—adoption being 
one of the things mentioned in the will. The words ‘ as bis inheritance’ 
show that the residue is left to him because he is an heir. Clause 
provides for the case of his dying after adoption. Nothing being leit to 
him if nob adopted, this was the only contingency bo be provided for. 

“ The case of Biresuar v. Ardha Chander (1) is quite different. 
There was clear indication there of the testator’s intention before making 
an adoption, to give the property to the boy. Here there was no such 
intention. On the contrary it was clear that the intention was only to give 
it after the adoption had taken place. It was to tbe adopted boy, and not 
to the pcraona dcsi<jnaia, Karamsi, that the bequest was made ;—compare 
cl. *16 of tbe present will with cl. 11 of the will in that case, and the 
distinction pointed out by their Lordships of the Privy Council at p. 107 
will at once appear. This caso is on ail fours with Shawcivahoo v. 
Bwarkadas Vasanji (2), and the decision of tbe Judge following that caso 
is correct. We, therefore, confirm the decree with costs.*' 

On this appeal— 

Cozens'Uardy, Q. C. and Branson, for the appellant, argued that the 
High Court were in error in holding tliat the appellant, in order bo become 
entitled to the property bequeathed by the will, must have been adopted. 
The richb construction was that ho was entitled to the residue bequeathed 
to him independently of the adoption. The fact that there was no gift 
over, in the caso of the appellant not being adopted, went far to show that 
the bequest to him was absolute, and nob conditional upon his adoption by 
£2751 Ladkavahu. They referred to Bircsivar Miiherji v. Ardha Chander 

whore the bequest was by name to a boy whom the testator 
indicated as one whom he wr.s about to adopt, but wbo was not adopted. 
As in that caso, the appellant was not selected as being the adopted son, 
but for reasons independent of adoption ;—and, as in that caso. the 
bequest was hold good, so liere Ivarainsi should be held entitled. In cl. 28 
of the will tlioro was an absolute gift to him. Ho was a designated person, 
and it was not of the essence of t'no gift that he should have been adopted 
before it could fake effect. The words of the will, throughout, were consist¬ 
ent with his taking the bequest: and. ou the other hand, if be did cob 
obtain it there would be au intestacy as to part, a state of things contrary 
to the testator's intentions. And such a construction would bo contrary 
to tlio presumption applicable to a will. Reference was made to s. 71 of 
the In.iian Succession Act. 18G5, as to the construction of a sentence m a 
will susceptible of two meanings. That which would give effect was to be 
preferred to that which would not, 

Ualdanc. C. and J. D. Mayne, for the respondents.—The will 
taken as a wliolo made it clear that the capacity to take the residue 
depended on the legatee having the (lualificabion of being the adopted son. 
Clause 29 made it appear that his adoption was a condition without which 
the bequest was nob to operate. The will, in short, was that there should 
be an adopted son who should take the testator’s propeHy. There was 
a continuous series of provisions showing that only as adopted son was 
this legatee in the testator’s mind. __ 

(2) 12 B. 202. 


(1) 19 I. A. 101 = 19 C. 452. 
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Cozens-JSardy, Q. O., replied, adverting to [^the provision that, in a 
certain event which had not occurred, the executors were to choose who 
should be adopted ; and arguing that there was no sign, on the part of 
the testator, that be was actuated by the desire which ordinarily operate 
ed in bringing about an adoption, by, or for a Sindu who had no son. 

JUDGMENT. 

Afterwards, on the 12th July, their Lordships’ judgment was delivei’ed 
by 

[276] Lord Horhousb. —The suit in which this appeal is presented 
was instituted in the year 18S7 on the original side of the High Court 
of Bombay to procure an authoritative construction of the will of 
Kessowji Jadhowji. He was a wealthy Hindu, who made his will on 
the 8th February, 1886, and died the next day. The appellant claims to 
be entitled to his residuary estate. 

The testator was the son of Jadu Asar, who had other children. The 
testator bad one cliild, a son named Liladhar, who married Ladkavahu, 
and in his turn had one child, a daughter named Kesserbai. Liladhar 
predeceased the testator. Ladkavahu has died, but Kesserbai is still 
living. The testator had two nephews : one named Karsandas, who is 
one of his executors, and is stated to be his nearest reversionary heir, 
and another whose son is the appellact Karamsi. 

The will is written in Gujarati. The version used in this suit is by 
the translator of the High Court. In the first 27 clauses the testator 
gives a great number of legacies and directions about bis property. The 
28th clause is as follows :— 

“ 28. There is my nephew Madhowji Katohra’s son Karamsi Mad- 
howji now (living). He is about nine years of age. It is my wish to adopt 
him as my son. If I should not be able to do so in my life-time, then my 
son Liladhar’s widow is to take the said Karamsi in adoption. His adoption 
ceremony {dattvidhan) is to bo performed. My proiDerty which may 
remain as a residue after all the things mentioned in my will have been 
done I give to this lad as (his) inheritance. And (Ij appoint (him) as my 
heir. Choru Liladhar’s widow Ladkavahu is to get him betrothed (the 
outlays being made) out of my property. Forth© same about Rs. 5.000 
are to be spent.” 

By the 29th and 80bh clauses he directs that after Karamsi is adopted 
he shall take the name of Kessowji ; and provides for the costs of his 
marriage and for his residence, which till he is 18 is to be with Ladkavahu. 
By the Slst clause he directs his executors to make over the property to 
Karamsi on his attaining 23, if his conduct is good, with alternative 
provisions if his conduct is bad, in favour of a well-behaved son. The46bh 
clause is as follows : — 

“ 46. In the twenty-eighth clause above it has been directed (that a 
son) should bo adopted. In accordance therewith after the said Karamsi 
shall have been adopted should he die without (leaving) any descendants 
then Choru [277] Ladkavahu is duly to adopt out of my father Jadu Asar’s 
descendants any lad who may be found fit. And if the said Ladkavahu 
should not be living at that time then (any) lad (begotten) of the loins of 
uiy father Jadu Asar who may appear to my executors to be fit, is duly to 
be appointed my heir. And to him my property as mentioned above is 
duly to be given in inheritance. And his adoption ceremony is to be 
performed and the outlays on the occasion of bis marriage also are duly to 
be made as written above.” 
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Tbe difficulty has arisen from the circumstance that Liadkavahu 
refused to adopt Karamsi. Tbe cause was heard in October, 1887, when 
Ladkavabu was living, before Mr. Justice Farran, now Chief Justice of 
Bombay, who decided that until adoption Xaramsi was not entitled to the 
residue. After Karamsi attained majority he obtained leave to appeal; 
and io February, 1896, the Court of Appeal affirmed the decree below. 
The present appeal is from that Court. The respondents are the execu¬ 
tors. one of whom has an interest to support the existing decree. 

The controversy turns on the construction to be given to the sentence 
“ My prouerby which may remain as a residue after all the things 
meotioned in my will have been done I give to this lad as his inheritance.” 
That sentence admits of being read in two different ways with equal 
facility. The words “ after all things mentioned in my will have been 
done” may be attached to tbe preceding word “residue;” or making a 
pause at “ residue,” the same words may bo thrown forward and attached 
bo “ I give.” On the former reading the disputed words merely show 
what is meant by “ residue on the latter they import a condition 
precedent to tbo gift. 

Mr. Justice Farran arrived at his conclusion without leaving on 
record any verbal criticism. The learned Judges of the Court of appeal 
express themselves thus : — 

“Clause 28 of the will is as follows:—'To this boy all the things 
{kam, literally business, work, things to be done) mentioned in my will 
having been done, I give the residue of my estate as his inheritance and I 
appoint him my heir.’ That clearly means that he is first to be adopted, 
adoption being one of the things mentioned in tho will.” 

It is not clear whether they mean to say that the words between 
commas are a clearer translation than the official one, or only to put 
their own construction on the woi'ds as they stand in the official trans¬ 
lation. On the expressions used by tbe [278] learned Judges no question 
can be raised. But their Lordships not being able to road the original 
for themselves, must abide by the official ti’anslation. 

Of course the controversy takes the form of subjecting the will to a 
minute analysis in order to extract iofei'onces io favour of or adverse to 
each of the two possible constructions ; and that has been done very 
thoroughly at tbe Bar. On the appellant's side it is forcibly argued, that 
tho construction adverse to him leads to an intestacy, which it must be 
presumed that one who is making his will does nob intend. It is also 
urged that, if the testator had attached primary importance to adoption, 
he would have taken care to place his meaning beyond doubt; that if it 
were so essential, it was an adoption not to himself but to his dead son, 
which ho might have secured before his own death ; that ho must have 
known that after his death Ladkavahu would bo a free agent, and might 
disregard his wishes ; and that the words inheritance and heir are 
just as compatible with the idea of taking directly by devise as with b^b 
of baking in tho character of grandson and heir through adoption. On 
the other hand, it is insisted that the wish for an adopted son is placed 
first in order : tint ibis an express condition precedent to the assumption of 
the testator s name ; that it is necessarily implied in the direction that 
tho boy shall reside with Ladkavahu: that the gifts over on failu^ o 
Karamsi’s issue are only bo bake place after his adoption, and that there 
is no gift over unloss ho is adopted ; in short, that the testator assumed as 
a basis of his dispositions that there would be an adoption, and that tbe 
alternative did not occur to him. Thus, it is urged, with tho failure ot 
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adoption the whole structure of the will fails ; and there ensues an 
inteetaoy. not as desired or contemplated by the testator, but because ho 
took for granted the existence of a condition which has not come to pass. 

On such a peculiar will it is hardly a profitable task to weigh each 
verbal criticism in very nice scales, the more particularly as several of the 
expressions relied on are double-edged and may be used one way or the 
other with nearly eQual force. Their Tiordships confine themselves to 
saying that the meaning of the [279J testator is very obscure, but that 
the arguments adduced to support the decree are such that they are not 
justified in disturbing it. They will humbly advise Her Majesty to 
dismiss the appeal. The costs must follow the result, and the appellant 
must pay them. 
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Appeal dismissed. 

Solicitors for the appellant :—Messrs. Brown, Ringrose and Bightbody. 
Solicitors for the respondent :—Messrs. NicHoll, Manisty and Co. 


23 B. 279. 

PAKSr CHIEF MATRIMONIAL COURT. 

Before Mr. Justice Fulton. 


^ Kawasji Edulji Bisni {Plaintiff) v. Sirinbai {Defendant).* 

(9th September, 1898.] 

Parsis —Afarraa ^^—Husband and wife—Suit by husband for restitution of conjugal rights 
—Defence to such suit—Agreement for se-paration a good defence—Parsi Marriage 
and Divorce Act (XF of 1865), s. 36. 

Under s. 36 of the Par**! Marriage and Divorce Act (XV of 1865) a contract by 

which a husband has agreed to allow bis wife to live separate is a good defence 

to a subsequent suit by him for restitution of conjugal rights. 

[R., 2 Bom. Ij. R. 845 (847) ] 

Suit by plaintiff (husband) for restitution of conjugal rights. 

The suit was filed in July, 1898. The plaint stated that the parties 
had been married in January, 1875 ; that in September, 1893, the defend¬ 
ant had left the plaintiff's house and had since lived separately. 

The defendant pleaded {inter alia) that in January, 189G, the plaintiff 
had filed a previous suit against her for restitution of conjugal rights to 
which she bad pleaded his cruelty, and she on her part had about the 
same time filed a suit against him for judicial separation ; that both suits 
were fixed to come on for hearing on lObh July, 1896, but that on the 9bh 
July the parties had come to an agreement, in consequence of which both 
suits were dismissed. 

By this agreement the plaintiff {inter alia) agreed to allow the defend¬ 
ant bo live separate from him and to make her a monthly [280] allowance 
during their joint lives. The agreement was in writing and was produced 
in Court. 

The defendant pleaded that she had, in fact, carried out her part of 
the said agreement, and she contended that by the agreement the present 
suit was barred and should be dismissed. 

Branson, for the plaintiff. 

Macpherson, for the defendant. 
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The following authorities were referred to:—Parsi Marriage and 
Divorce Act (XV of 1865), s. 36 ; Act IV of 1869, ss. 32, 33 ; Gibhs v, 
Harding (1) ; Brown on Divorce, p. 189 ; Marshall v. Marshall (2) ; Clark 
V. Clark (3) ; Russell v. Russell (4) ; Besant v. 'Wood (5). 

JUDGMENT. 

Fulton, .J.—I think that under s. 36 of the Parsi Marriage and 
Divorce Act, 1865, a coutract, under which the husband has agreed to allow 
his wife to live separate, may be pleaded by her as a defence to a suit for 
restitution of conjugal rights. 

The material wox'ds of the section are as follows :— 

Where a wife shall have...without lawful cause ceased to cohabit 
witli her husband, the party... with whom cohabitation shall have so ceased 
may sue for the restitution of his.conjugal rights, and the Court, if satis¬ 

fied of the truth of the allegations contained in the plaint and that there 
is no just ground why relief should nob be granted, may proceed to decree 
such restitution of conjugal rights accordingly.” 

Tlie questions then arise : — 

(1) Whether an agreement for separation made by the husband 
renders it lawful for his wife bo live apart from him ? and 

(2) Whether the existence of such an agreement is a just ground 
why relief should not be granted ? 

To bofcb questions the answer must bo in the afllrmative. 

Unless the word ” lawful ” was used by the Legislature in some 
peculiar and technical sense, it seems clear that, if a husband has 
contracted to allow his wife to live apart, and she chooses bo do so, 
she has a lawful cause for so doing. Her will C281] doubtless 
is the caa.so, and tho existence of a contract makes it " lawful.” It can 
hardly now he suggested that such a contx-acb is void as immoral or 
contrary to public policy. Such contracts hav'e long been enforced by 
injunction by tlie Courts of equity in England, and are now accepted as 
defences to claims for restitution of conjugal riglics by the Probate Division 
of tho High Court. 

Tho English law on the subject is very clearly explained by Lopes, 
L. J.. in Russell v. Russell (1) as follows : — 

" The elfect of the Judicature Acts has been indirect: bub, at the same 
time, very important. It is, however, confined to separation deeds. These, 
as is well known, were troabocl as illegal and void by the Ecclesiastical 
Courts : see Westmeath v. ^Vestmeaih (6). But when it was settled, as it 
ultimately was (see Besant v. Wood (5)), that blio Court of Chancery would 
restrain a suit for restitution of conjugal rights if brought coutrary bo a 
covenant nob to institute such a suit, and when the .Judicature Acts made 
tho Divorce Court a Division of the High Court and abolished injunctions 
to stay actions, and substituted in all branches of the High Court defences 
instead of such injunctions it followed that a separation deed containing a 
covenant not to sue for restitution of conjugal rights became a defence to 
a suit for such restitution : see Marshall v. Marshall (2) ; Clark v. 
Cfar&O). ” 

In this country between Parsis the contract of separation appears as 
binding as a similiar contract between Christians in England- It was nob 


( 2 ) (1870) 5 Pro. D. 19. 

(4) (1696) Pro. 315 (332 333). 

16 ) (1827) a Hagg. Ecc. Supp. 1, 11&' 


(1) (1870) L R. 6 Cb. 3.3G. 
(3) nS85) 10 Pro. D. 188. 
(5) (1870) 12 Cb D. G05. 
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suggested that it was specially inconsistent with the Farsi customs of 
marriage, and even if it were it would be a question for argument whether 
the existence of such custom could remove such a contract from the scope 
of the Contract Act ; or could invalidate it as an immoral contract. 
Considering how fully the Parsis have adopted the Western ideas of 
marriage, and how readily they have accepted the Act of 1865, it is not 
likely, I think, that it will ever be contended that such a contract is void. 
In the present case certainly no such contention was raised. 

Mr. Mantri,'however, objected to the issue on tbe ground that it did 
not arise under the provisions of the Act in a suit for restitution of 
conjugal rights. That objection, however, can only [282] be sustained 
if it can be held that the word “ lawful ” refers not to the law of this 
country to which Parsis are subjoot, but to the ecclesiastical law of hlng- 
land to which they are not. That the Parsis of Bombay are not subject 
to tbe ecclesiastical law, was settled by the decision of tbe Privy Council 
in Ardeseer v. Pcrozeboyz (1), and though their customs have been 
modified by Act XV of 1865, they are no more now governed by ecclesi¬ 
astical law than they were before. The mere fact, then, that in 1865, 
when this Act was passed, the Divorce Court of England was still 
administering on this point the old ecclesiastical law, which treated deeds 
of separation as unlawful, can give no support to the argument that, in 
using tbe word “lawful" in s. 36 of the Act, the Legislature mecnc the 
criterion of legality to be not the law of this country applicable to Parsis, 
but the Church law of the people of another religion in England. It is 
true that the provisions of Act XY of 1865 are in many respects similar 
to the marriage law administered in England since 1857, and in constru¬ 
ing it, the decisions of the Divorce Court and Probate Division may often 
be useful guides : but it must be always remembered that though the laws 
are in certain points similiar, they are not tbe same, and that the decisions 
under tbe one can only assist by analogy in ihe construction of the other. 
As regards the point now under consideration, it seems to me that the 
word “ lawful" is a plain English word and must be construed in its 
ordinary sense as having reference to the law to which t.he parties are 
subject. If it had been intended, as in Act IV of 1860 applicable to 
Christians, to exclude a defence of this sort, a section like 33 of that .‘\cb 
would have been necessary. 

On the second question my decision necessarily follows my decision 
on the first. If it is lawful for tbe wife to stay away, it would not be just to 
give tbe husband a decree dii'ecting her return. (The rest of the judgment 
is not material to this report). 

Attorney for plaintiff :—Mr. iT. J. Alayitri. 

Attorneys for defendants :—Messrs. Uiralal, Midla and Mulla. 
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23 B. 283. 

[283] APPELLATE CIVIL. 

Before Sir C. F. Farran, Kt.^ Chief Justice^ and Dfr. Justice Candy* 


Shivrudrappa Krishnappa and others {Origi-nal Plaintiffs)* 
Appellants v. Badappa and another {Original Defendants), 

Bespondents.* [14fch April, 1898.J 

Ijayjdlord and tenant—Agreement to occupy/ for a term — Pcrwiissiue occupation — Expira¬ 
tion of term—Suit for pos&ess\on—Ijim'.talion-—Ijimitalion Act {SV of 1877), arts. 
113, 139 and 144. 

Plaiatifls sued to recover possesstoo of a certaio bouse from tbe defendants, rest¬ 
ing tbeir claim on a certain document, dated the 3rd May, 1880, executed by tbe 
defendants' father Mallappa to tbe plainUfIs' father Krishnappa. In this docu¬ 
ment Mallappa admitted that the house belonged to Krishoappa and promised to 
vacate it at tbe end of two years from the date of execution. The document^ 
being presented for registration on the 18th I^Iay. 1880, Mallappa denied its exe¬ 
cution, but after inquiry the District Registrar ordered it to be registered. G'he 
lower Court dismissed the suit as barred by limitation (either by art, 113 or 
art. 144 of the Limitation Act, XV of 1877). 

Held, leversiog the decree and remanding the case, that tbe suit was not 
barred. By tbe agreement the tenancy or permissive occupation was to end on 
3rd May. 1882. Either under art. 130 or 144 tbe plaintiff bad twelve years 
from that date within which to sue. 


Second appeal from the decision of R. A. Graham, Assistant Judge, 
F. P., Sholapur-Bijapur. 

Suit to recover possession of a house. 

Tills suit was brought in September, 1893. Tbe plaintiffs rested their 
claim on a document, dated the 3id May, 1880, executed to their father 
Krishoappa by the dofondants’ father Mallappa, in which Mallappa 
admitted the house to be Krishnappa’s and promised to vacate it at the 
end of two years. This document was presented for registration on the 
18th October, 1880. Mallappa then denied its execution, bub after inquiry 
the District Rogisbrav ordered it bo be registered. This document was in 
the following terms :— 

“ I. Mallappa. son of Samana, give in writing this deed of agreeu^^ent 
in the Fasli year 1289 as follows:—^ * Thera is close bo your big 
house, bo the south of it. your other small house. . The house 

was given to me by [284] you. Now you bold me that you wanted the 
house and asked me to vacate and give it over to you. As to that I told 
you that I could nob tiud another house for my residence so as bo vacate 
and make over to you your house : hence I have bessod and obtained from 
you two years’ time from this day during which I am bo live in the said 
house. Wherefore I will live in the said house for two years from this 
date, and when the two years are over, on the following day I will vacate 
the said your house and make it over bo your possession ; I have not any 
right to the said house * . 3rd May, 1880. 

The first defendant {ijiter alia) pleaded limitation. The second 
defendant did nob appear. The Subordinate Judge allowed the plaintifFs 
claim On appeal by the defendants, the Judge reversed the decree, 
holding that tho suit was timo-barrod. The follosving is an extract from 


bis judgment:— n , • . i.- no.i, 

“This document (kararpatra) was presented for registration on lotn 

October, 1880, but defendants’ father then denied tho execution of it. Tbe 

District* Registrar, after a summary inquiry, ordered that the document 
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should be registered, and it was registered in December, 1880. Now, 1898 
presuming the kararpatra to have been duly executed, the plaintiffs must April 14. 

sue either on it, as evidence of contract, for specific performance of the- 

contract, or on their general title. In the former case, the period of Appbl- 
limitation under art. 113 of the Limitation Act would bo three years LATB 
from the date fixed for the performance, i.c., 3rd May, 1882. In the OlVIL. 

latter case, the twelve years’ period would begin to run from the time - 

when plaintiffs’ title was denied—in this case, 18th October, 1880. In 23 B. 283. 
either case, the suit not having been filed till 1893, is clearly barred.” 

The plaintiffs preferred a second appeal. 

Narayan G. Chandavarkar^ for appellants (plaintiffs).—The Assistant 
Judge was wrong in applying art. 113 of the Limitation Act and in holding 
that the suit was time>barred. A licensee cannot deny his licensor’s 
title. Under s. 139 of the Limitation Act, the cause of action accrued to 
the licensor on the expiration of the period of the license. Under the 
document of 3rd May, 1880, the defendant became a tenant for a fixed 
term. There was no rent provided for, but he was allowed to remain in 
possession for two years. Adverse possession could not commence until 
after the expiration of the two years. The tenancy expired in May, 1882, 
and the suit being filed in September, 1893, was not time-barred. 

Mahadeo V. Bhat, for respondeuts (defendants).—The first defendant 
was in actual possession of the house before the date of the agreement. 

The agreement was an attempt made [2SS] by plaintiff to make the first 
defendant acknowledge his title. Our adverse possession commenced from 
the date on which we denied execution of the agreement, that is, from the 
18th October, 1880. The suit being brought more than twelve years 
after that date is barred. No rent was reserved. We were in the posi¬ 
tion of a licensee. Article 139 would, therefore, not apply. 

JUDGMENT. 

Candy, J.—Plaintiffs, the sonsof oneKrishnapoa, sued defendants, the 
sons of one Mallappa, to recover possession of a bouse, with regard to which 
Maltappa was said to have passed a legistered agreement, dated 3rd May, 

1882. acknowledging Krishnappa’s ownership of the house, reciting that 
ho, Mallappa. was occupying the same by permission of Krishnappa, and 
promising to vacate the same on the expiry of two years from that date, 3rd 
May, 1880. The plaint was filed in September, 1893. Defendants 
denied the genuineness of the agreement, and pleaded that the house was 
their own property and that the claim was barred by limitation. The 
Subordinate Judge found that the agreement was proved, that plaintiffs 
were owners of the house, and that the claim was not time-barred. He, 
therefore, awarded the claim. On appeal the Assistant Judge, F. P., 
reversed that decision, bolding that the claim was time-barred. 

It appears that when Krishnappa presented the agreement for registra¬ 
tion on 18th October, 1880, Mallappa “denied its execution.” An enquiry 
■was held by the District Registrar, who ordered the document to be 
registered. On these facts the Assistant Judge held that “ presuming the 
kararpatra to have been duly executed, the plaintiffs must either sue on it 
as evidence of a contract, for specific performance of the contract, or on 
their general title. In the former case the period of limitation under 
art. 113 of Limitation Act would bo three years from the date fixed for 

i.e., 3rd May, 1882. In the latter case the twelve years' period 
of limitation would begin to run from the time when plaintifls’ title was 
denied—in this case 18th October, 1880.” 
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AVo are unable to agree with the view taken by the Assistant Judge, 
lu our opinion, art. 113 of the Liiaiitation Act bas no £286] application. 
Whether the agreement of 3rd May, 1880, be taken by itself, or as part of 
a compromise effected between Krishnappa and Mallappa regarding the 
division of certain property including this bouse, the plaintiffs are 
entitled to rely solely on this registered document as the basis of tbeir 
claim to recover possession of the house. By that document, Mallappa 
admitted that be was in permissive occupation of the house, and he 
promised to vacate the same on the expiry of two years from that date, 
in Gohind Lall Seal v. Dcbendronatfi M7illick (1) it was held that a suit 
for the recovery of immoveable property against a person who had 
originally been in mere permissive occupation or possession accorded on 
the ground of charity or relationship is governed by Act XV of 1677, 
sell. II, art 141. Mr. Justice Pontifex remarked that “ a permissive 
occupabioD, which has considerable resemblance to a teoancy-at-will, is 
of extremely frequent occurrence in this country in consequence of 
the family habits and natures of its people;” and Garth. C.J., said 
the case tlion comes under art. 139 of the Limitation Act, if the 
relation between the parties is that of landlord and tenant ; or under 
art. 144, if there is no such relation.” We do not think that the period of 
limitation is altered by bbo fact that in this case Mallappa is said bo have 
executed a written agreement acknowledging his permissive occupation and 
promising bo vacate on the expiry of two years. Krishnappa, whether as 
landlord or as licensor, was not bound to sue bo eject Mallappa, whether 
as tenant or licensee, within three years of the date on which Mallappa 
agreed to vacate. If the avRumonb of the .Assistant Judge is correct, then 
art. 139 of tlie rjiinitation Act can have no application when the tenant 
contracts bliat bho tenancy shall dotevmino on a certain date. Where an 
agrooinont specifies the term upon which tlio tenancy is to end, on the 
expiry of that term the tenancy is determined facto. See the oases 

collected hy Mr. Starling in his Notos on the Limitation Act, 3rd Edition, 
under art. 131). p. 281. Here by the agreement the tenancy or por- 
missivo occupation was to ond on 3rd May. 1882. Either under art. 139 
or under art. 144 ])laintiffs had twelve years within which bo sue. The 
Assistant .Judge remarked tliab [287] Mallappa denied Krishnappa s title 
on 18bh October, 1880. But according to the record all that Mallappa did 
then was to donv execution of bho agreement. The pleader for respond¬ 
ents has been unable to point to any evidence showing that Mallappa 
tlien denied Krishnappa’s title. It is unnecessary, tberoforo. to determine 
wliother if Mallappa had then denied Krishnappa’s title, or his own per¬ 
missive occupation, Krishnappa or his sons would have been hound to sue 
within twelve years from that date. Possibly Krishnappa might then 
have sued at otico to eject Mallappa ; or ho might have elected to hold to 
the written agreomont. However that might be, we are unable to adopt 
the view tiiat, taking the agreement of 3rd May, 1880, to bo proved, the 

claim is ha,rred l>y limitation. r a • -r -i a 

We must, tlierefore, reverse the decision of the .Assistant Judge and 

remand bho appeal for disposal on the merits. If the agreement is proved, 

then plaintiffs are entitled to succeed so fas as limitation is concerned. 

If bho agreement is not proved, then the basis of their claim fails. Costs 

to bo costs in the cause. 

Decree reversed and appeal remanded. 


(1) 6 C, 311. 
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APPELLATE CIVIL. 

Before Mr, Justice Parso7is ajid Mr, Justice Banade. 

LaTTARAM (Original Plaintiff)^ Appellant v. Gangaram AND ANOTHER 
(Original Defendants')^ Bespondents [20tih April, 1898.J 

■Ouardian—Certificated guardian—Mortgage by szich guardian without Court's per¬ 
mission—Validity of such mortgage-^ Sanction under Civil Procedure Code (Act XIV 
of 18S2), s. 305— Guardians and Wards Act {VIII o/1890), 5S. 29 and 30— Act XX of 
1864, ^ 

ADftQt WAS the owner of the property ia dispute. He mortgaged it with posses* 
sioD to dofendaot No. 1 ia 1S84. Anant died leaving an adopted son Vithal, 
a minor. Thereupon one Vasudev was appointed by the District Court to be 
guardian of the person and property of the minor under Aot XX of 1864. In 
September, 1890. Vasudev mortgaged the same property to plaintiff with the 
sanction of the Subordinate Judge's Court obtained under s. 306 of the Code of 
Civil Procedure (Aot XIV of 188'2)- In 1895 the plaintiff as second mortgagee 
brought this suit to redeem the earlier mortgage of 1884. 

[288} Held, that Vasudev, as certificated guardian, had no power to mortgage 
the minor’s property without the previous permission of the Court which had 
appointed him to act as guardian, and that the sanction of another Court given 
under s. 305 of the Code of Civil Procedure (Act XEV of 1832) was not sufiioient to 
legalise the mortgage. 

Held, also, that such mortgage would have been absolutely void under Act XX 
of 1864, but was only voidable under a. 30 of Act VllI of 1690 at the instance of 
any other person affected thereby. 

Held, further, that defendant No. 1, the original mortgagee, was not affected 
by the plaintiff’s mortgage, and that the only person really affeoted by that mort¬ 
gage was Vithal, the owner of the equity of redemption, who was a necessary 
party to the suit. 

IR.. 17 C.P.L.R. 13 (16); 10 O.C. 321 (326) ; ExpL. 7 0.0. 181 (184).] 

Second appeal from the decision of Hao Bahadur Thakurdas 
Matburadas. Assistant Judge of Bitnagiri. 

One Anant Narayau Apte was the owner of the land in dispute. BCe 
mortgaged them to defendant No. 1 bv a mortgage deed dated 13th April, 
1884. 

Anant died, leaving an adopted son Vithal, a minor. 

On the 30bQ January, 18S0, Vithal’s natural father Vasudev Krishna 
was appointed guardian of his person and property under Act XX of 1864 
by the District Jxidge of Ratoagiri. 

On the lOsh S3pt0mb3r. 1890, Vasudev mortgaged the minor’s 
property, including the land in dispute, to the plaintiff, with the sanction 
of the Subordinate Judge of Vengurla granted under s. 305 of the Civil 
Procedure Code (Act XIV of 1882). 

In 1895 the plaintiff as puisne mortgagee filed the present suit to 
redeem the earlier naortgage of 13bb April, 1884. 

The Court of first instance dismissed the suit, bolding that the 
plaintiff’s mortgage was invalid, as it had not been effected with the 
previous sanction of the District (IJourb under s. 29 of the Guardians and 
Wards Act (VIII of 1890). 

This decision was upheld, on appeal, by the Assistant Judge. 

His reasons wore as follows : — 

^ The mortgagor Vasudev, who is now dead, was not an ordinary 
guardian, but a guardian appointed by the District Court under the 
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Bombay Minors’ Act XX of 1864. That Acfc was repealed on fcho Ist July, 
1890. but the appointment of Vasudev as the guardian of the ward Vitbal 
was kept alive by s. 2 of the [2893 Guardians and Wards Act, 1890. 
Before passiog the mortgage dated 10th September, 1890, be ought to 
have obtained the sanction of the District Court under s. 29 of the Act. 
But be did not do so. The mortgage is, therefore, illegal and unauthor¬ 
ised, and confers no right upon the plaintiff: see the cases cited in 
Manishankar v. Bai Muli (1). 

It is said that the mortgage was made for the benefit of the ward 
and with the sanction of the lower Court under s. 305, Civil Procedure 
Code. Such a sanction, as also such beneficial purpose, assuming that the 
purpose was beneficial, would not supply the place of the permission of the 
District Court necessary under the provisions of the Guardians and Wards 
Act. 1890.” 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

V. G. Bhandarkar^ for appollant.—Section 29 of the Guardians and 
Wards Act (VIII of 1890) provides, no doubt, that a guardian appointed 
by the Court cannot mortgage any part of the immoveable property of his 
ward without the previous permission of the Court. But where the 
guardian mortgages the property with the sanction of the Court under 
8. 305 of the Code of Civil Procedure, the mortgage is legal and valid. The 
mortgage is the act of the Court and not of the guardian. Moreover, s. 30 
of Act VIII of 1890 distinctly provides that the transaction is not absolu¬ 
tely void, but voidable only at the instance of any other person affected 
thereby. The original mortgagee who resists our claim is nob affected by 
our mortgage. To liim it is immaterial who pays off bis mortgage money. 
The only person who can be said to ba affected by our mortgage is the 
minor on whose behalf the guardian professed to act, but he is nob a 
party to the suit. 

77. C. Coyaji (with Manekahah Jahangir shah), for respondents was 
not called on. 

JUDGMENT. 

Parsons, J.—The equity of redemption of the property which is 
sought to bo redeemed in this suit from the original mortgagee, who is 
the first defendant, was mortgaged bo the phiinbiff by a judgmeut- 
debtor, who had obtained a corbiticaio under s. 305 of the Code of Civil 
Procedure, authorising him to do so. The judgment-debtor, however, was 
not the real owner of the property, but was the guardian for the suit of 
the minor [280] bo whom the property belonged, and he had also 
been appointed the guardian of liis property under the Minors Act, 
XX of 1801. Under s. 29 of the Guardians and Wards Act, 1890, which 
continued his guardianship and now governs the case, he was prohibited 
from ni'wtgaging the property of his ward without the previous permission 
of the Court. 

It was first arguod that the sanction of the Court uudor s. 305 of tho 
Code of Civil Procedure was sullicienb bo legalise the transfer, but this 
clearly' is not right, for bl»o Court mentioned in s. 29 of tho Guardians and 
Wards Act is, accorriing to the definition contained in s. 4 (5), tbe^ Court 
whicli appointed or declared the guardian in pursuance of an application 
under this Act, that Court in tho present case was the District Court of 
Ktttnagiri. and the guardian had not obtained the permission of that Court 


<1) 12 B. 686. 
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to the mortgage. Then it was argued that the mortgage was the aot of 
the Oourt. and not of the guardian, but the Court does not under s. 305 
■execute any mortgage ; all it does is to authorize the judgment-debtor to do 
what otherwise would be void by reason of tbe provisions of s. 276. viz.^ 
to mortgage property while under attaobment. The mortgage when 
effeoted is the aot of the judgment-debtor alone. 

Being thus made without the previous permission of the Court tbe 
mortgage would under the provisions of the Aot of 1864 have been 
absolutely void and would oonfer no title at all upon tbe plaintiff (see. 
Choksi Motilal v. Mansang (D). This, however, is not so under tbe Act 
of 1890. Section 30 of that Aot expressly makes suuh transfers voidable 
only. The words used are ’Voidable at the instance of any other person 
affected thereby.’* The only person mentioned in tbe section is tbe 
guardian, so that any other person apparently, except him, would have 
the right to declare the transfer void, provided he was affected by it. We 
do not think that the original mortgagee in the present case can be in 
any way affected by the subsequent mortgage of tbe equity of redemption. 
He has a right to his money only, and it cannot make any difference to 
him whether he is paid by A or B. The other person really affected by 
the mortgage is the owner of the C291] equity of redemption, but he has 
not been made a party to tbe suit, and we do not know what view he 
takes of the mortgage. Tbe Judge of the lower Court rightly says tbat 
he is a necessary party to the suit (see s. 85 of the Transfer of Property 
Aot, 1882) and would have joined him and have proceeded with the suit 
had he not held tbe mortgage void. 

As we hold tbat tbe mortgage is not void, we must reverse the 
decree of tbe lower appellate Court and remand the case for a decision 
on the merits after Vithal has been joined as a defendant. Costs to be 
costs in tbe cause, to be apportioned by the Court passing tbe final decree. 
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APPELLATE CIVIL. 

Before 'Mr. Justice 'Parsons and Mr. Justice Ranade, 


Bai Mangal {Original Detendant)^ Appellant v. Bai Kukhmini 
{Original Plaintiff)^ Respondent. * [20th April. 1898 ] 

Hindu law — Daxujhters — Maintenance—Widowed daughters—Their right of maintenance 
out of their father's estate. 

According to Hindu law, it is only the unmarried daughters who have a legal 
claim for maintenance out of their fatber^s estate. The married daughters must 
seek their maintenance from tbe husband’s family. If this provision fails, and 
tbe widowed daughter returns to live with her father or brother, there is a moral 
and social obligation, but not a legally enforceable right by which her mainten¬ 
ance can bo claimed as a charge on her father’s estate in tbe hands of his heirs. 

EDIia.. 16 Ind. Oas. 139 = 23 M.L.J. 233=12 M.D.T. 230 = (1912) M.W,N. 861 ; R., 2T 
O. 555 (660); 28 O. 278 (288).3 

Second appeal from the decision of Hao Bahadur V. V. Paranjpe* 
Additional First Glass Subordinate Judge, A. P., at Broach. 


* Second Appeal Ho. 926 of 1897. 
<l) P.J. (1898). p. 6. 
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JUDGMENT. 

Ranade, J.— In this case tbe dispute lies between t‘ie respondent' 
plaintift Bai Rukhmini. who is the widow of the deceased Sanmukhram, 
and the appellant Bai Manual, who is tbe daughter by another wife of tbe 
same Sanmukhram. Bai Rukhmini brought the original suit to recover 
possession of Sdiinuikhram’s property as his sole heir, and this claim was 
resisted by Bai Mangal on various grounds. Among other deCences 
she urged that, at the time of Rukhmiui's marriage, there was an 
agreement that Rukhmini should claim no interest in the property incase 
she bad no male issue. Bai Mangal also pleaded a caste custom excluding 
widows from succession, and she further claimed that Sanmukhram had 
made a will appointing her as his heir and successor. 

All the throe contentions were disallowed by both the lower Courts, 
but while rocogniziug Rukhmini’s claim bo succeed as heir, they held that 
Bai Mangal, as widowed daugliter in indigent circumstances, who had no 
provision from her husband s family, had a right to be raaiutained, and 
they accordingly awarded to her for her life a narb of her father’s estate. 
The anpollanb Bai Mangal raised before us the same cootenbious which she 
had unsuccessfully urged in the Courts below, and these were disposed of by 
us in the course of the heaving of the appeal. Bai Rukhmini put in cross- 
objections, which made it necessary that the points of Bai Macgal’s 
indigence, and the ioabiliby of ber husband’s relations to provide for her, 
should be expressly inquired into, and an issue was sent down to tbe lower 
Court, which has recorded a finding in favour of Bai Mangal. 

[2933 The decisiou of the respondent’s main conteotioQ thus turns 
upon the question of law—whether, and how far. a widowed daughter, 
who has no provision to fall back upon made for her by hor husband s 
family, can claim maintenance out of ber father’s estate to which bis heir 

succeeds as owner ? 

In support of their view that the widowed daughter has such a right 
to claim maiutenance. both the Courts below have chiefiy relied upon 
Mavne’s Bindu Law. Mayoo (s. 408) lays down that a daughter is 
entitled to niaintouanco until marwage. to and have ber marriage expenses 


One Sanmukhram died, leaving a widow Bai Rukhmini, and a 
daughter Bai Mangal by another wife. 

Bai Mangal was a widow in indigent circumstances, without any 
provision from hor husband’s family. She was, therefore, supported by 
her father duiing his life-time. 

After Sanmukhram s death, Bai Rukhmini filed a suit to recover 
possession of the deceased’s property from Bai Mangal. 

[292] The Court of first instance held that though the plaintiff was 
her husband’s heir, the defendant, as a widowed daughter in indigent 
circumstances, was entitled to receive maintenance out of ber father’s 
property. The Court, therefore, awarded to her for life a portion ojf her 
father’s property in lieu of maintenance. 

This decision was upheld, on appeal, by the First Class Subordinate 
Judge, A. B., at Broach. 

Agaiust this decision a second appeal was preferred to the High 
Court. 

K, M.Javhcri (with M. K. Mehta), for appellant. 

G. K. Parekh, for respondent. 
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defrayed. After Enarria|:«e, the maintenaDce is a charge oa the husbaod’s 
family, but if they are unable to support her, she must be provided for by 
the family of the father. ” The only authorities cited by Mr. Mayne for 
this last proposition are Maonaghten, Vol. II, p. 118, and West and 
Biihler, pp. 2-45, 437. On p. 118 of his second volume, Mr. Maonaghten 
gives the details of a precedent in which the widow and daughters and 
nephew of a deceased person were allowed to share in certain proportions 
the estate of their deceased husband, father, and uncle respectively. It 
is clear that no such simultaneous rule of succession obtains in Hindu law, 
and at any rate the daughters in this case were not allowed maintenance. 
The facts of the case have obvious reference to a partition made by 
brothers after their father’s death, when a share equal to a son’s share is 
set apart for the mother, and a quarter share is set apart for the sister by 
way of provision for the latter’s marriage and maintenance till then. This 
case, therefore, can hardly be relied upon as an authority in the present 
dispute. As regards the references to West and Biihler, there is a 
statement on p. 68 where it is mentioned that the widow and her daughters 
are entitled to maintenance from the united co-parceners or successors to the 
separate estate. This reference obviously applies to unmarried daughters, 
for whom provision has to be made till they are married. The authorities 
cited— Mankoonwur v. Bhugoo (1); Ramajee v. Thiikoo Baec (2)—support 
this view. On p. 233, it is further observed that, next after the husband’s 
family, the responsibility of supporting the daughters rests on their father’s 
family. On p. 248, specific reference is f294j made to two cases reported 
in 2 Strange, pp. 83, 90, where the claim of a widowed sister, left 
destitute by ber husband’s relations, to be maintained by her brother’s 
widows was allowed. There is a further reference on p. 437 which 
is obviously meant for unmarried daughters, who must be maintained 
by their father or brothers till they are disposed of by marriage. The 
decisions reported in 2 Strange, pp. 83, 90, are thus the only direct 
authorities which bear upon tbe present dispute. 

Tbe responsibility of the father's family, next after the husband’s 
family, referred to on p. 233 is obviously a moral responsibility, for on 
failure of the father’s family, tbe same responsibility is thrown on tbe 
caste, and, finally, on the king. Against Mr. Strange’s two precedents, for 
which it may be noted no authorities are cited, may be set a later decision 
of the Madras High Court— Ilata Shavatri v. llata Narayanan C3). Sir 
Thomas Strange in his first volume, p. 172, no doubt mentions this charge 
of maintenance of unmarried damsels and indigent widowed daughters 
and sisters in tbe same category ; but a careful consideration of the 
original texts leaves no room for doubt that, while the first charge is 
legally enforceable, the other one is more or less an imperfect obligation. 
This distinction was emphasized in the leading case on the law of main¬ 
tenance on this side of India— Lakshnian v. Satyahhamabai (4). Every 
father of a family has a sort of moral duty to support his dependent male 
and female relations ; bub there are certain persons so related in respect of 
whom the obligation is legal, and in regard to others the texts should bo 
interpreted as being intended for exhortation and recommendation. The 
support of the widow and of unmarried daughters stands on a very difior- 
onb footing from tbe support of widowed daughters. The destitute and 
unprovided for married daughter is allowed preference over her better 
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provided sister. This is the only distinction the law recognizes in favour 
of the destitute widow. 

The unmarried daughters are preferred to married, for the simple reason 
that they have no support to fall back upon till they are disposed of in mar^ 
riage, either by their father, or by the brothers who suceeed to his property 
by inheritance or partition. In C2953 Vyavahar Mayukha (Stokes’ 'Eldi' 
tion, p. 97), we have an express text, which directs that ** the maintenance 
of the daughter of a widow excluded must be provided for by her brothers. 
If uninitiated, i.e., unmarried, she will take a share. After that (marriage), 
her husband shall support her.” In the case of the daughters of disquali¬ 
fied or excluded heirs, the same rule is laid down in Mitakshara. Thus 
daughters must be maintained till they are provided with husbands ** 
(Stokes’ Mitakshara, p. 457 ; see also Vyavahar Mayukha. Stokes’ Trans¬ 
lation, p. 109 ; Dattaka Chandrika, p. 662, Stokes’ Translation). In Daya- 
bbaga. p. 233, it is expressly mentioned that daughters do not take along 
with the sons by right of inheritance. The part given to the daughters 
at partition is meant to be a provision for marriage, and may be less than 
a quarter—Stokes’ Translation, p. 233. In fact, all the text-writers 
appear to be in agreement on this point—namely, that it is only the un¬ 
married daughters who have a legal claim for maintenance. The married 
daughters must seek their maintenance from the husband’s family. If 
this provision fails, and the widowed daughter returns to live with her 
father or brother, there is a moral and social obligation, but not a legally 
enforceable right by which her maintenance can be claimed as a charge on 
her father’s estate in the hands of his heirs. 

This being the general bent of the law texts and the commentators, 
we must hold that the appellant has nob established her title to receive 
maintenance froin the property of her father. It tPay be noted that she 
herself did not seek maintenance, but claimed to be owner. It is also not 
clear that she is absolutely without any provision. The evidence goes to 
show t’oat she owns a house and a yajmciii vritti ; however on this point 
we have no finding recorded by the lower Court. 

We vary the decree of the lower Court, and awarded the respondent- 
plaintiff’s claim in full. The apnellant should pay all the costs of the 
respondent, and bear her own. Court-fees throughout payable by plaintiff 
had she sued in the usual form to be calculated and paid by the plaintiff 
in tbe first instance. 

Decree varied. 
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[2963 APPEtiDATE CIVIL. 

Before Sir C. F, Farran^ Kt,, Chief Justicet and Mr, Justice Candy. 


KanGO Balaji {Original Plaintiff), Appellant v. Mudiyeppa and 
OTHERS '(OWgmai Defendants), Respondents,* [21st April, 1898.] 

Evidence—Indian Evidence Act {\ oj ss. 107 and 108 —Person not heard of for 

seven years^Presumpiion of death — Adoption—'Validity of adoption depending on 
whether natural son alive or dead—of proof—Deed or will conferring estate on 
a person described as adopted son —Res jadicata —Pormer decree infavori,r of plaintiff, 
but issue as to adoption found against him—‘No appeal open ta plaintiff against 
that finding. 

Death is to be presumed after a certain interval (seven years) ; but there ie no 
presumption as to the time of death. If, therefore, any one has to establish the 
precise period during these seven years at whioh a person died, he must do so by 
evidence, and can neither rely, on the one hand, upon the presumption of death, 
nor, on the other, upon the continuance ol life. There is no presumption of law 
that because a person was alive in 1877 therefore be was alive in 1878, 

One Shankar died in September. 1878, leaving a widow Bhagubai. The year 
before his death bis only son (Baiaj, a child of eight years old, bad left hia home 
and was never heard of again. A lew days before hia death, Shankar adopted 
the plaintifi (hia nephew) and executed a deed of adoption, whioh stated that he 
bad no hope that bis son Bala was alive, and that be bad, therefore, adopted 
the plaintifi. The deed further declared the plaintiff to bo the owner of all 
Shankar’s property with all the rights of a natural son, but provided that, in the 
event of the lost son returning, he should have half. In 1892 the plaintiff as 
Shankar’s adopted son brought this suit to recover some of Shankar’s property, 
whioh was in the hands of the defendants, who claimed it as Shankar's heirs. 
They (inter afia) impeached the plaintiff’s adoption. 

Held that, in order to recover the property as the adopted son of Shankar, it 
lay on the plaintiff to prove a valid adoption. It was a condition precedent to 
prove that, at the date of the adoption, Shankar was without a son. It was, 
therefore, for the plaintiff to prove that Bala was then dead. There was, at 
that time, no pres^umption that Bala was dead, and there being no evidence on 
the point it was impossible to say when he died, or consequently that the adop¬ 
tion was valid. 

Held, however, that plaintiff was entitled to succeed as donee under the deed 
of adoption (Ex. A). It was clearly Shankar’s intention to give the estate to 
the plaintiff as being his adopted son. But if the adoption was invalid, the gift 
had no effect. The 07ius here was on the defendants. It was for thorn to show 
that Bala was at that date alive and the adoption, therefore, invalid. That 
burden they had not discharged, and the plaintiff, therefore, was entitled to a 
decree. 

12971 Per FARU^N C J. —Where a deed of gift or will confers an estate upon 
a named person, because be fills or by reason of his filling a certain character, be 
IS entitled to recover the estate without affirmatively proving that ne fills suoh 
character. The onus of proving that he does not fill the character, which is the 
reason of the gift, lies upon those who dispute his claim. The whole question is 

one of onus of proof. 

The plaintiff had previously sued one Krisbnaji, the father ol the defendants, 
in another suit (No. 304 of 1835) to recover certain other lands. In that suit it 
had been held that the plaintiff was not the adopted son of Shankar, but that 
nevertheless be was entitled to recover the lands sued for. on the strength of the 
above stated deed (Ex. A), and a decree was passed for the plaintiff. 

Held that the issue as to adoption in that suit was not res judicata in the 
present suit. In the former suit the plaintiff recovered upon the deed. He 
could not have appealed from the decree which was in his favour, nor could be 
under the Civil procedure Code (Act XIV of 1882) appeal from the finding upon 
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the (Adoption issue wbisb was against him. Upon that issue there had not been 

a final decision. 

[AppL. 2 Ind. Cas. 977 = 19 M.U.J. .502 = 6 M.U T. 153 (154); R., 32 B. 315=10 Bom. 

Li.R. 380 (384) ; 33 C. 173 (P.C.) = 2 A.L.J. 798=7 Bom. D.R. 892 = 2 O.U.J. 
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Sbcond appeal from the decision of K. A. Graham. Assistant Judge, 
F. P., at Bijapur, reversing the decree of the Subordinate Judge of 
Baga>lkot. 

Suit to recover certain land which had been formerly the property of 
one Shankar Subaji, the uncle of the plaintiff, and (as the plaintiff alleged) 
his adoptive father. 

The defendants Nos. 2, 3 and -k were in possession of the property. 
They denied the plaintiffs’ adoption, and claimed to be the heirs of 
Shankar. 

Prior to 1873, Shankar, who owned the lands in question, had 
mortgaged them to the grandfather of defendant No. 1 with possession, 
on the terms that they wore to he restored free from the mortgage lien on 
the 31st March, 1S88. In 1887 defendant No. 1 surrendered them to 
defendants Nos. 2, 3 and 4, who, as already stated, claimed to be the heirs 
of Shankar. 

Shankar died on the 13th September, 1878. He had had a son Bala 
who was about eight years of age. This child bad left bis home about a 
year before Shankar's death, and was never heard of again. The plaintiff 
alleged that, in the belief that Bala was dead. Shankar had adopted him, 
and on the Isb September, 1878, executed an adoption deed (Bx. A), by 
which be gave plaintiff all his property. The followipg is the material 
portion of the deed (Bx. A) : — 

[29S] '* I had a natural son by name Bala aged eight years. It is 
now about a year since he has ruu away. He was much searched for, but 
no trace of him could be found. As I have no hope of his being alive, 
and in order that ray obsequies should be performed and my generation 
should increase, I have adopted you with the consent of your mother 
Gangabai and according to caste custom and shasbras. Therefore you are 
the owner of all my moveable and immoveable property. You have all 
the rights of a natural son. Should fortunately the natural son 

Bala return, you and he should divide equally my property—he as older 
son and you as younger sou.” 

Shankar left a widow Bhagubai. lb was admitted, however, that she 
had been iucontinoab and had become a Mahomedan and had forfeited all 
rights of inheritance to Bala if he (Bala) had survived his father Shankar. 

The plaintiff and the defendants were related in an equal degree to 
Bala. 

The plaintiff had previously sued one Krishnaji, the father of 
the defendants Nos. 2, 3 and 4, in another suit ^No. 804 of 1885) 
to recover certain other lands. In that suit it had boon held that 
the plaintiff was nob the adopted son of Shankar, but that, nevertheless, 
bo was entitled to recover the lands sued for on the strength of the above 
stated deed (Bx. A), and a decree was passed for the plaintiff, 

Tlio plaintiff filed this suit in 1892. His claims to Shankar's estate 
rested either on the fact that be was Shankar’s adopted son or upon the 
terms of tho deed (Ex. A). 
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The defendants {inter alia) denied the adoption and also oontended' 
that the question of adoption was res judicata by the decision in the 
former suit (No. 804 of 1885). 

The Subordinate Judge held that upon the deed (Kx. A) the plaintiff 
was entitled to the lands sued for, and gave him a decree. 

On appeal by the defendant the Judge held that the question of 
adoption was not res judicata by the decision of suit No. 804 of 1885, 
inasmuch as the decision in the piaintid’s favour in that suit was based 
upon the deed (Ex. A). The Judge said i— 

“ The question as to theplaintitl's adoption being iiiegal is not res 
judicata, for the decision on that issue was not material for the deter¬ 
mination of the case in the view the Subordinate Judge took of the 
plaintiff’s rights. Having [2993 obtained a decree in his favour, plaintiff- 
had no opportunity to question the correctness of that tinding.” 

The Judge further considered the question as to Bhagubai’s title to 
inherit the property as heir of her son Bala (assuming that ha was dead),, 
and sent back the following issue to the Subordinate Judge : — 

“ (a) Has Bala's mother Bhagabai lost her right of inheritance in this 
case by any and what lawful reason and on what date ? 

(5) If so, who would be the next heir to his property after Bala's 
death in 1889, in case Bbagubai is excluded from inheriting her son’s 
estate, or has forfeited her rights subsequent to this inheritance ?” 

On the said issues the Subordinate Judge found as follows :— 

Both sides admit that, as Bbagubai first became incontinent and 
then became a Mahomedan, she has forfeited her right of inheritance to 
the estate of her son. 

“ It appears that in 1889, when Bala was presumed to have died, his 
heirs (his mother having lost her rights) were plaintiff Rango Balaji, his 
brother Shriniwas Balaji, the two defendants, and Hamappa Rangappa. 
They are all equally related to deceased Bala, as will be seen from 
Ex. No. 71, and they were the only persons alive in 1889.” 

On receipt of these findings the Judge held tbfwb Bbagubai, notwith¬ 
standing her incontinence and subsequent conversion to Mahomedanism, 
was entitled to inherit the property as the mother of Bala, and that the 
suit was nob maintainable in the present form, because there were other 
heirs of Bala who were equally entitled to the property along with the 
plaintiff. He, therefore, reversed the decree and dismissed the suit. 

The plaintiff preferred a second appeal. 

Braftson (with Ganpat V. MtiUiaiimkar), appeared for the appellant 
(plaintiff),—We contend that the plaintiff’s adoption was valid—Tagore’s 
Law Lectures, 1888, p. 194. The defendants contend that it was invalid 
because Bala was then alive. They must prove that fact. There is no 
presumption, one way or the other, as bo the actual date of Bala’s death— 
Taylor onEvidence, p. 219; Dharup Nath v. GobindSaran (1). Sections 107 
and 108 of the Indian Evidence Act deal with the question whether a man 
is aHve or dead, bub they do nob create any presumption as to the date of 
[3003 death. There is doubt that Bala is now dead. The question is 
^hen did he die. Everything ought to be presumed iu favour of our 
adoption. Under the deed (Ex. A) in case of Bala’s return the plaintiff is 
to take half the property. Cnder any circumstances there is a gift to the 
plaintiff of one-half of the property. Bola has never come forward bo 
dispute the deed. Shankar could dispose of his property as he chose. 
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The plaintifit is legally entitled to the property of Shankar nnder the terma 
of the deed, which may be looked upon as either a deed of adoption or* 
a will. 

We also contend that the decision in suit No. 804 of 1885 brought^ 
by the plaintiff against the father of the defendants is res judicatd aa 
regards the effect of the deed. The Court held in that suit that the deed 
could be acted on as a deed of title or a deed of settlement. 

Scott (with Mahadeo V. Bhai)^ appeared for the respondents 
(defendants Nos. 2 to 4).—The plaintiff's adoption could only be 
valid if it be proved that at the date of the adoption the missing 
SOD Bala was dead. The plaintiff must prove affirmatively this fact. The 
onus of proof lay on the plaintiff, and he having failed to discharge it, the 
suit must fait —Dhondo v, Ganesh (1). The plaintiff can only claim by 
virtue of bis adoption, because adoption is the essence of the deed. 

The finding in the former suit makes the question of the plaintiff's 
adoption res judicata. In that suit it was held that the adoption was 
invalid and that the plaintiff was entitled to recover the property only as 
trustee for Bala. 

It was argued that the deed, if not a deed of adoption, was at any 
rate a deed of gift. Bven if it be a deed of gift, Bala and his heirs would 
be entitled to contest it, the property mentioned therein being ancestral. 

Branson, in reply.—There is no doubt about the fact of plaintiff’s 
adoption. It is for those who impeach the adoption to prove that Bala was 
alive at its date. It is not necessary for the plaintiff to prove that Bala 
was dead. 


JUDGMENT. 


[301] Farr.an, C.J,—Shankar Subaji was the owner of the lands 
in suit. In 1873, he mortgaged them to Mudiappa, the grandfather of de¬ 
fendant No. 1, with possession upon the terms that they were to ho restor¬ 
ed freed from the mortgage lien on the Slab March, 1888. In 1887, defend¬ 
ant No, 1 surrendered the lands to the defendants Nos. 2 — 4, who olaim to 
be the heirs of Shankar Subaji. The plaintiff alleging that he is the 
adopted son of Shankar Subaji brought the present suit for possession of 
the lands with mesne profits. The fact that Shankar Subaji went through 
the form of adopting the plaintiff is not disputed, nor that be executed the 
adoption deed (Ex. A) in the plaintiff’s favour. The deed, which is 
registered, is dated the lab September, 1878. Shankar died on the I3bh 
of the same month. The material portion of the deed runs as follows 
(His Lordship read the above passage from the deed, and continued :—) 

Tho circumstances wore as recited in the deed. Bala never returned, 
nor was be ever beard of again. 

The question to be determined is, whether the plaintiff acquired any 
right to the property of Shankar either as his adopted son or under the 
terms of the deed (Ex. A). The only further fact necessary to be stated 
is that Shankar left a widow Bhagubai. As to her, it was admitted, upon 
remand before the Subordinate Judge, that as Bhagubai first became 
incontinent, and then became a Mabomedan, she had forfeited her right 
of inheritance to the estate of her son Bala. 

In 1889 the heirs of Bala, in the absence of Bhagubai, were tho 
plaintiff Bango Balaji, his brother Shrinivaa Balaji, the defendants 
Konher Krishna and Janardhan Krishna, and one Bamappa Rangappa* 


(1) 11 B. 483. 
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These were all related in an equal degree to Bala. The Assistant Judge 
has found that Bbagubai had not in 1889 by reason of her apostaoy and 
inoontinenoe lost her right to inherit to her son Bala— Akora Suth v. 
Boreani (1) ; Kojiyadu v. Lakskmi (2) ; Advyapa v, Rudrava (3). No 
argument has been addressed to us upon this branch of the case. Upon 
the finding upon it the plaintiff cannot have any claim to the estate of 
[3023 Shankar except as an adopted son or under the terms of the deed 
(Ex. A). 

Before considering the plaintiff’s claim based upon the above grounds 
it is necessary to refer to the question of res judicata, which has been 
argued before us, but which by the Assistant Judge was decided against 
the defendants. In 1885, the plaintiff sued (in suit No. 804 of 1885) to 
recover two fields not now in suit from Krishnaji Ohawdo, the father 
of the defendants Konher and Janardhan Krishnaji. In that suit it was 
held that though the plaintiff was not an adopted son of Shankar under 
the deed (Ex. A), effect could be given to that deed as a deed of title or 
a deed of settlement, and the possession of the lands was decreed to the 
plaintiff (Ex. 76). The reason for the finding was that as the deed passed 
in plaintiff’s favour by Shankar could only be impeached by the natural 
son Bala, and as the deed provided that both Bala and the plaintiff 
should take Shankar’s property equally, plaintiff became a trustee for 
Bala, and as tx-ustee he could eject Krishnaji. I agree with the Assistant 
Judge that the issue as to adoption found against the plaintiff in that 
suit does not render the question of the adoption res judicata in this 
suit. The plaintiff succeeded in the former suit upon the deed and 
recovered possession of the two fields in suit. He could not have appealed 
from the decree which was in his favour, nor could he under the Code 
appeal from the finding upon the adoption issue which was against him. 
Upon that issue there cannot be said to have been a final decision. The 
decree in his favour was made in spite of the finding—see Thakur 
Magundoo v. Thakur Mahadeo Singh (4). Mr. Scott contends that the 
finding in the former suit, that the plaintiff recovered possession as trustee 
for Bala, makes that question at all events res judicata. 1 think that this 
is not so. Bala was nob a party to that suit, nor was Krishnaji sued as 
his heir. The finding of the Court as to the capacity in which the plaintiff 
recovered possession would not have been res judicata either for or against 
Bala, nor can it be used either for or against the defendants claiming to be 
heirs of Bala. 

[3033 The main question is whether the plaintiff is the adopted son 
of Shankar. The answer to that question depends upon whether Bala 
was alive or dead at bbe date of the adoption. For the determination of 
it, in the absence of specific proof, recourse must, I think, be had to the 
Evidence Act— Mazhar Ali v. Dudh Singh (5) ; Dharup Nath v. Gobind 
5aran(6) ; Dhorido v. Ganesh (7). Having regard to the provisions contained 
in ss. 107 and 108 of that Act the presumption is that Bala is now dead, 
but there is, I think, no presumption as to when he died. There is no 
presumption that he lived for seven years— Dharup Nath v. Gobind Saran 
isupra). The question is fully discussed in 7?t re Phene's Trusts (8). See 
Hiekman v. Upsail{9). If it is necessary to establish the exact date of 
his death he, upon whom the 07ius of establishing that date is cast, must 


(1) 2 B.L.R.A.C.J. 199. (2) 6 M. 149. (3) 4 B. 104. 

(4) 18 C. 647. (5) 7 A. 297, (6) 8 A. 614. 

(7) 11 B. 433. (8) Ej.B. 5 Ch. 139. <9) 20 Eq. 13G. 
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establish il or otherwise he must fail. Now here the plaintiff iS" 
seeking to recover the property in suit as against the natural heirs of 
Shankar. He must, therefore, I am inclined to think, prove affirmatively 
that Bala was dead at the date of bis adoption. He must show that 
Shankar was then sonless. This, in the opinion of the Assistant Judge, 
he has not done. It follows, I tb ink,"that he fails affirmatively to prove 
the adoption. It is quite impossible for this Court to determine whether 
the adoption was valid or not. The plaintih' cannot prove that it was 
valid : the defendant cannot prove that it was iuvalid. Under the particu¬ 
lar circumstances of this case, I do not think that there is any presump¬ 
tion to be raised for or against the adoption. It is a question of 07ttis of 
proof. 

The next question arises upon the terms of the deed, Ux. A. It 
is whether, in the events which have happened, the plaintiff takes the 
property of Shankar Subaii under the deed. This is a question of con¬ 
struction. The intention of Shankar must be gathered from the terms of 
the deed, and from the surrounding circumstances if there is room for 
doubt— 1‘^anindra Deb Raikat v. liajeatvar Dass (I). Here, apart from 
the character in which the gift was made to the plaintid^, it appears clearly 
that it was the intention [3043 of the testator (the deed is, I think, in 
effect a will) that the plaintiff should take the whole estate in the eventof 
Bala not returning. That cannot. I think, he doubted. Bala never has 
returned. The circumstances under which the testator desired that the 
plaintiff should become the owner of all bis moveable and immoveable 
property have continued unaltered. It appears to me. therefore, that it 
lies upon the defendants to show that the testator was mistaken in his 
belief that his son Bala was dead aud that he had adopted the plaintiff 
when he executed Kx. A. The defendants say that the words of gift 
contained in the document—for they are, I think, words of gift—are in¬ 
operative because the testator had not validly adopted the plaintifi^ and 
only supposed that he had done so, but admittedly they cannot prove any¬ 
thing of the sort. In all probability the child Bala was dead when the 
dccumeut was executed. In the Privy Council case above referred to, it 
was established that the adoption was invalid, but here nothing is estab¬ 
lished. So far as we know, the circumstances under which the old man 
executed the tJoed were exactly as he supposed tliem to be. I think that 
the plaintiff can claim the property under the terms of the deed executed 
in his favour. 

To prevent misapprehonsioa I should add that ray judgment on this 
point is based upon the proposition that where a deed of gift or will confers 
an estate upon a named person because he fills, or by reason of bis filling, 
a certain cliaracber, he is entitled bo recover the estate without affirmative¬ 
ly proving that ho fills such character. The onus of proving that ho does 
not fill the character which is the reason of the gift, lies, in my opinion, 
upon those who dispute his claim. The whole question is, in my opinion 
one of onus of proof. I have not found any direct authority sanctioning 
the above view. It is. I think, supported by the judgments in In re 
Corhishlcy's Trusts (2). It may bo that, if tbe defendants could show that 
the plainbitl was nob the adopted sou of Shankar, they ought to succeed. 

The defendants, however, contend that as the property was ancestral, 
Shankar had no power to deal with it to tbe detriment of his son Bala. 

It is soinowhat difficult to see how this objection [305] is open to them. 


(2) (1830) 14 Ch. D. 846. 


(1) 12 I. A. 72 (89). 
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‘They profess feo make it as the heirs or some of the heirs of Bala, but 
they are, for the reasons already assigned, unable to prove that they are 
the heirs of Bala or that Shankar was not his heir. In this respect 
the ease somewhat closely resembles that of In re Green's Settlement (1), 
If they cannot prove that they are the heirs of Bala, the objection can 
only be made by them as reversioners after the death of Bhagubai 
entitled to the estate of Shankar or as persons in possession without 
title. In the former capacity they clearly cannot take the exception. In 
so far as they are concerned, Shankar could dispose of his propercy as ho 
chose. I also think that as trespassers it is not competent for them to 
say that Shankar’s conveyance is invalid. If Bala had survived and 
objected to it, doubtless he could have avoided it, but until avoided the 
settlement of the property by Shankar upon the plaintiff appears to mo 
to confer title upon the latter. 

I have, it will bo observed, rested my decision to some extent upon 
Bnglisb pirecedents. 1 have done so, not because they are binding as 
authorities, but because they appear to me to bo founded on reason. 

The plaintiQ* appears to me in all human probability to be the person 
legally entitled to the property of Shankar under what may be fairly term¬ 
ed bis will. There is no rule of law, that I am aware of, which compels 
me to decide this appeal contrary to the probabilities of the case, or to 
defeat the clearly expressed wishes of Shankar Subaji. I would, there¬ 
fore, reverse the decree of the Assistant Judge and restore that of the 
Subordinate Judge with costs throughout on the respondents. 

Candy, J. —It is clear that plaintiff can only recover as the validly 
adopted son of Shankar, or as donee from Shankar by the deed A. With 
regard to the adoption it is a condition precedent that Shankar should 
have been without issue at the time of the adoption—Mayne, s. 97. The 
onus is on plaintiff, who before he can succeed must establish his title. 
It is for him to show when Bala died. It mav be presumed that Bala 
is dead. But there is no presumption that Bala was dead in 1878. 
[306] Therefore, in the absence of any evidence on the point, it is impos¬ 
sible to say when Bala died, and so it is impossible for plaintiff to prove 
that his adoption was valid. 

Next, as to plaintiff’s title as donee. The Assistant Judge. F. P., 
found as a fact that Shankar intended to give the estate to plaintiff as bis 
adopted son capable of inheriting by virtue of his adoption. This is a 
finding of fact and binding on us— Dyami Naik v. hinna-ppa (2). The 
Question then arises whether the adoption was invalid. If it was, then 
the deed of gift had no effect on the property— Fanindra Deb Raikat v. 
Rajeswar Das (3). Here the onus is on defendants. They must show 
that Bala was aliv<* at the time of the adoption. Sections 107, 108 of the 
Evidence Act relate to the question whether a man is alive or dead. On 
this point there is in the present case no doubt. Bala has never been 
beard of since his disappearance in 1877 : therefore the burden of proving 
that he is alive is shifted to the person who affirms it. That burden 
admittedly is not discharged. But the question hero is whether Bala is 
proved to have been alive in 1878. Mr. Field in his notes to ss. 107, lOS 
of the Evidence Act quotes Taylor, s. 157, showing that though death is 
to be presumed after a certain interval, there is no presumption as to the 
time of death, and, therefore, if any one has to establish the precise period 
during these seven years at which the person died, he must do so by 
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evidoDoe, and can neither rely on the one hand upon the presumption' of 
death, nor on the other upon the presumption of the continuance of life. 

This is really what was ruled in In re Phene’s Trusts (1), which laid 
down that, if a person has not been heard of for seven years, there is a 
presumption of law that he is dead ; but at what time within that period 
he died is not a matter of presumption, but of evidence, and the onus of 
nroviog that the death took place at any parr.icular time within the seven 
years lies upon the person who claims a right to the establishment of 
which that fact is essential. There is no presumption of law in favour of 
the continuance of life, though an inference of fact may legitimately be 
drawn that t307l a person alive and in health on a certain day was alive 
a short time afterwards. 

In my opinion, ss. 107, 108 of the Evidence Act have made no 
difference in this statement of the law. In the present case if it were 
possible to draw an inference of fact, I should say chit the little boy Bala, 
aged eight years, who ran away from home in 1877 must in all probability 
have died before September, 1878. There is no presumption in law that 
because ho was alive in 1877, therefore ho was alive in 1878. In this view 
of the case, defendants cannot, in my opinion,successfully contest plaintiff s 
claim under the document A ; and plaintiff, therefore, is entitled to have 
the decree of the Assistant Judge reversed and that of the Subordinate 
Judge restored. 

Decree reversed. 


23 B. 307. 

APPELLATE CIVIL. 

Before Sir C. F. Farran, KL, Chief Justice, ayid Mr. Jzistice Candy. 


FakirgauDA {Original Plaintiff), Appellant v, Gangi {Original 
DcfcndcLHt)^ jRcspofident. ^ {22ad Aptil, 1893*] 


Busbond and wife—Suit for possession of wife—Wife herself defendant—LitrMaCion 
TAmUalxon Act IXV of 1877). sch II, ^ 

Devxaxid and refusal— Continuing cause of action—I^tviitaiton. Act {XV of 1877). s. 23. 


Where a husband sued to recover poasossiou ol bis wife, makiog the wife 
herself the defendant to the suit. 

Held it was in substance a suit for the restitution of oonjugal tights, and 
art 35 of the Hjimitatioa Act (XV of 1877) applied. 

The demand and refusal, which form the starting point for limitation under 
art. 35. are a demand by the husband and refusal by the wife (or vice versa} 

being of full ago. . . . , . » 

A positive refusal on the part of the wife to return to bee husband is not 

essential to the husband’s cause of action. 

Out/'re _Whether in case of a refusal by a wife of full ago to a demand made 

bv her husband, that sho should return to him. a suit by him for her recovery 
is barred under art. 35 of soh. II of the tiimitatiou Act (XV of 1877), or fails 
wiibin the purview ol a. 23 as based on*a conlinuiug cause of action . 


[Appl.. 26 B. C44 (653) =3 Bom. D.R. 371; R., 28! O. 37 (45).l 


[308] Second appeal from the decision of L. Grump, District J'l'^go 
of Dbarwar (confirming the decree of Rao Bahadur Gangadhar V. Limaye* 
First Class Subordinate Judge).__ 


• Second Appeal No. 950 of 1897. 
(1) (1869) If.R. 6 Cb. 139. 
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Arts. 34 and 35, soh. II of the Liinaitation Act CXV of 1877). 

The plaintiff appealed, but the Judge CT. Hamilton) summarily dis¬ 
missed the appeal under s. 551 of the Civil Procedure Code (Act XIV of 
1882). 

The plaintiff preferred a second appeal, and the High Court reversed 
the decree and remanded the case. See I. H. H., 22 Horn., 277. 

On the remand the Judge found that the suit was barred by limita¬ 
tion, and be confirmed the decree of the Subordinate Judge. 

The plaintiff preferred a second appeal. 

Dhondu P. Kirloskar appeared for the appellant (plaintiff).—The 
suit is not barred. The Judge applied art. 34, scb. IX of the Liimitation 
Act. We submit that neither art. 34 nor art. 35 are applicable. This is 
not a suit for the restitution of conjugal rights ; it is a suit for the institu¬ 
tion of such rights. Article 34 applies to a suit for the recovery of a wife 
who is in the possession of a third person. 

If the Limitation Act applies to such a case as this, s. 23 of the Act 
applies, the case being one of continuing wrong— Hemchand v. Shiv (1) ; 

Bai San v. Sankla Iltrachand (2) ; Binda v. Kaunsilia (3). 

[309] The defendant relied on the defence of limitation. The burden, 
therefore, lay on her to prove that there was no demand and refusal with¬ 
in two years of the institution of the suit. 

Sadashiv R. Bakhle appeared for the respondent (defendant).—Hoth 
the lower Courts have held that there was no demand and refusal. There¬ 
fore, the suit was rather premature than time-barred. In our written 
statement there is an allegation that there was repudiation on our part 
immediately after the marriage. 

Next we contend that the suit is governed either by art. 34 or 
art. 35 of the Limitation Act, and it was incumbent upon the plaintiff 
to prove demand and refusal within two years of the suit. For the purpose 
of the Limitation Act no distinction can be drawn between a suit for 
restitution of conjugal rights and one for institution of such rights. As 
to the general right of a Hindu to claim back his wife, we submit that 
the right can only be exercised after demand and refusal. Having regard 
to art. 35 we contend that the suit is premature, there having been no 
demand and refusal and consequently there was no cause of action. The 
plaintiff may make a fresh demand and institute a fresh suit. 

JUDGMENT. 

Per Curiam. —Wo are unable to agree with the District Judge in 
this case that the suit is barred by limitation. It is a suit by the plaintiff, 
who alleges that he is the husband of the defendant, in which he seeks to 
recover possession of his wife, the defendant herself. It is a peculiar 
mode of stating the relief to which, if his allegations are true, the plaintiff 
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Suit by a husband to recover possession of bis wife. The defendant 
was the wife herself. Tiie parties were Lingayats and resided in Dbarwar. 

The defendant contended that she and the plaintiff belonged to different 
sects of the Lingayat caste, and that there could be no lawful marriage 
between them. 

The Subordinate Judge found that the defendant was not the lawfully 
married wife of the plaintiff, the parties belonging to the different sects 
•of the Lingayat caste, and there being no evidence of any custom sanction¬ 
ing such marriages. He >ilsn held that the claim was time-barred under 


(1)P. J. (1883), p. 124. 


(2) 16 B. 714. 
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would be eotibled. The woman could nofc well be ordered fco give posses* 
sion of berseltto the plaintiff. That is the appropriate remedy when the 
defendant is a third party who has the wife under bis control. The appro* 
priate form of decree in this case would be one which after making a 
proper declaration directs the defendant to go to the plaintiff’s bouse— 
Furzund Sossein v. Jaxin Bibeeil). 

The suit is, however, we think, in substance a suit for the restitution 
of conjugal rights, and art. 35 of the schedule to [3103 the Limitation 
Act is the article which is appropriate to it. The District Judge has held 
that the suit is barred, because the defendant and some of her witnesses 
have deposed to a demand and refusal six or seven years ago, but tbe 
demand and refusal to which they refer took place when the defendant 
was a minor of tbe age of fifteen or sixteen years. Tbe demand and 
refusal, which form the starting point for limitation under art. 35, are a 
demand by the husband and refusal by the wife (or vice versa) being of 
full age. A refusal by the wife when a minor does not cause tbe statute 
to commence to run. That being so, tbe demand and refusal deposed to 
on behalf of tbe defendant must be eliminated from consideration for tbe 
purposes of limitation. The defendant appears to have attained majority 
about two years before the suit. She was about 21 when she gave her 
evidence in November, 1894. Tbe suit was first filed on tbe 9tb August, 
1893. It is, therefore, clearly not timo>barred. 

Before us it is contended that the suit is premature, as no demand 
and refusal havo been proved. No cause of action, therefore, it is said, 
has accrued to the plaintiff. The Boglish Courts in suits of this kind 
require that there shall bo a demand by the husband upon the wife 
to return to cohabitation before a petition is presented for restitution of 
conjugal rights. That is under a rule of Court (Rule 175) : see Browne 
and Powles on Divorce, p. 135. There is no such rule of Court here, but 
the Limitation Act appears to recognize the necessity of a husband asking 
his wife to join him, or to return to his house before he can file a suit to 
compel her to do so. Assuming that to be the Jaw, there is evidence 
hero, which apparently the District Judge does not disbelieve, that the 
plaintiff called on the defendant to return to him two years bofoi*a the 
witness, (Bx. 31), gave his evidence, which would be about a year before 
suit. A positive refusal on the part of the wife cannot be essential to 
the husband’s cause of action. She might always return evasive answers 
to bis demands or silontiv ignore them. Here there is no doubt as to the 
position taken up bv the defendant. She has always alleged, and still 
alleges, that the plaintiff’s marriage with her is invalid and that sbe is not 
his wife, and she refuses, therefore, to live with him. We cannot doubt 
that this state of [3113 affairs discloses a cause of action — Daaaji v. 
Rukmohat (2): Bixula v. Knunsilia (3); Bai Sari v. Sankla Hirachand (4). 

Wo do not wish to express an opinion as to whether, if the defendant 
had boon of full age when the demand and refusal deposed to by tbe 
dofondanfs witnesses took place, a suit by the plaintiff would havo been 
absolutely liarred, nor as to whether s. 23 of the Limitation Act applies 
to such a case as this. The question apart from the authorities, appears 
to us to be one of doubt and difficulty. 

Decree reversed and appeal remanded for re-trial. Costs, costs in 

4;ha cause. 

Decree reversed and case remanded. 

(2) 10 B, 301. (3) 13 A. 126. (4) 16 B. 714. 
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"Before il/r. Justice Parsons and Mr. Justice Ranade. 


Hajaram {Original Plahitiff), Appellant v. Banaji Mairal 
{Original Defendant), Respondetit.'"' [20bh June, 1898,] 

Ziimt^a^ion Act {XV of 1877), art. 179, cl- ^~^SOp-in-aid of cy^ecution—Application for 
return of a copy of a decree. 

An applioatioa to tbe Court by a decree-holder s$kiDg for the return of the 
copy of a decree filed with a former datkbast is not a step-in-aid of execution 
within the meaning of art. 179 (4) of tbe liimitation Act (XV of 1677). 

[Expl.. 11 C.L.J. 243 (249)=5 Ind. Cas. 660.3 


Appeb- 

liATB 

Civil. 

23 B. 311. 


Second appeal from bbe decision of C. H. Jopp, District Judge of 
Poona. 

Plaintiff and defendant were owners of two adjoining houses. On 
the 20th June, 1892, the plaintiff obtained a decree directing tbe defendant 
to remove certain work which he had done upon the plaintiff’s wall, and 
restraining him from doing any new work thereon, or causing any obstruc¬ 
tion to the plaintiff in repairing the wall. 

On the 20th January, 1894, the plaintiff presented his first darkhast 
for execution of the decree. Notice under s. 248 [312] of the Civil Proce- 
dure Code was issued and made returnable on the 8t'n March, 1894. The 
plaintiff, however, failed to attend, and his darkhast was dismissed on the 
3rd April, 1894. 

On the lObh April, 1894, plaintiff applied bo the Court for a return of 
the copy of the decree which had been filed with his darkhast. 

On the 23rd February, 1897, plaintiff filed a second darkhast for 
execution. Ho contended that his application of the 10th April, 1894, for 
a return of the copy of the decree was a step-in-aid of execution and 
prevented tbe bar of limitation. 

This contention was overruled by the Court of first instance, and the 
darkhast was rejected as barred by limitation. 

This order was upheld, on appeal, by the District Judge. 

Plaintiff thereupon preferred a second appeal to the High Court. 

M. V. Bhat, for appellant. 

XV. G. Chandavarkar, for respondent. 

The following authorities were cited in argument :—Kunhi Mannan 
v. Seshagiri Bhaktkan (1) : ChouJhry Paroosh Ram v. Kali Pitddo (2) ; 
Raikumar Banerji v. Rajlakhi Dabi (3) : Oopilandhti v. Dombxcric (4) ; 
Aghore Kali Debi v. Prosunno Coomar (5) : Cimndra Nath v. Gurroo Pro- 
^unno (6) ; Krishnayyar v. Venkayyar (7). 

JUDGMENT. 

Parsons, J. —The point is whether the action of the decree-holder 
asking the Court for the return of the copy of tbe decree filed with a 
former darkhast is applying to the Court to take some step-in-aid of 
execution of decree within tbe terms of art. 179 (4) of the Limitation Act. 
In my opinion it is not. The words of the enactment seem clear. They 


• Second Appeal No. 72 of 189S. 

(1) 5 M. 141. (2) 17 C. 53. (3) 12 C. 441, (4) 11 M. 336. 

(5) 22 C. 827. (6) 22 C 375. (7) 6 M. 81. 
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require an application to be made to the Court for it to take some step-in* 
aid of execution of the decree. The return by it of a copy of a document 
cannot, in my opinion, be held to be a step in execution taken by the 
Court. If the copy were a necessary adjunct to an application for the 
execution of his decree, it would be, at the C^iSj most, an act which would 
enable the applicant to make that application in the future. He is not, 
however, required by law, when he presents his application to execute the 
decree, to file along with it a copy of the decree This is provided by rule 
only. No doubt when be presents his application he is bound to present 
it in the manner required by the rules of the Court, but it seems to me 
that he would not be entitled to treat an application to the Court to obtain 
something which would enable him merely to comply with the rules as an 
application to the Court itself to take a step-in-aid of execution. For 
instance, to take a somewhat analogous case, assuming that the Court 
supplied the paper on which, under the rules, applications were to be made, I 
do not think that an application for the paper on which the application for 
execution was to bo written would be entitled to be called an application 
to the Court to take a step-in-aid of execution. This is the'principle of 
of the decision in Oopilandhu v. Doinburu il) and in Aghore Kali Debi v. 
Proswino Coomar (2) and is, in my opinion, a perfectly correct one. The 
decree is confirmed with costs. 

RaNADE, J.—The appellant in' this case obtained a decree on 2l9t 
Juno, 1889, in the First Class Subordinate Judge’s Court, Poona, which 
was tinally confirmed in second appeal on 20bh June, 1892. The decree 
directed certain works to be removed, aud the respondent was restrained from 
doing any new work in the wall or obstruct appellant in repairing bis wall 
on respondent's side. The first darkhast for tbe execution of this decree 
was given on 20th January, 1894. Notice under s. 248 was issued and 
made returnable on 8th ^larch, 1894, when respondent obtained a pos - 
ponement till 3rd April, 1894. On that day, appellant failed 
the durkhast was dismissed for bis default. On the lObh April, • 

appellant applied for a return of the copies of the decrees tiled j.*'® 

darkhast. and he gave his present darkhast on 23rd February, 1897, 
tbe copies of the decrees returned to him. In this darkhast the appellan 
stated, that though more than three years bad elapsed since the presenta¬ 
tion of the first darkhast. yob the second darkhast was within time by rea¬ 
son of the notice under [314] s. 248. and the application made by respond¬ 
ent on the 8bh March. 1894, as also by the order of 3rd April, 1894. 
In both the lower Courts, as also before us. the appellant did noblest 
his case on either the proceedings of the 8bh March or 3rd April, 1°^** 
bub it was contended that the application of lObh April, 1894. for a return 
of the copies of the decrees prevented the bar of limitation. Both tbe 
Courts below overruled this contention, and held that the darkhast was 
timo-barred. We have how to consider how far the application of 19tii 
April. 1894, can be considered as a step-in-aid of execution within tne 
meaning of cl. 4 of art. 179 of the Ijimitation Act. 

The point has never been formally raised and decided in this Court- 
The Madras High Court has, however, ruled in Gopilandhu v, Domhuru^lJ 
that an application bv a decree-holder for a copy of the decree with 
to apply for execution is nob a step-in-aid of execution within tbe 
of art 179, cl. 4. Two decisions of the Calcutta High Court to the same 
effect are reported in Gt>,nga Pershad v. Debt Sundari{Z), as also 


(1) 11 M. 386. 


(2) 22 O. 827. 
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Rajkumar Bajierji v. Rajlakhi Dabi (1). Tbo appellant’s pleader, however, 
urged that the Madras ruling did not apply because the ground on which it 
wa'? based was that, under the provisions of the Code, it is not absolutely 
necessary to hie copies of the decrees with a darkhast. He contended 
that the rules framed by this Court required the production of such copies, 
and that, therefore, the ruling is inoperative here. We do not think that 
there is any ditTerenoe in the rules framed by this Court and those to which 
the Madras High Court refers in its judgment, and the ruling, therefore, is 
one which applies to the present case. If applicatioos for copies of decrees 
were held to be steps in aid of execution, the starting points laid down in 
the first three clauses of art. 179 would be enlarged, and an element of 
uncertainty introduced which would defeat the purpose of the law. As 
regards the Calcutta decision in Gunga Pershad v. Debi Sundari (2) it 
was argued that the decision would have been otherwise if the-lady 
who applied for the copy bad got her name entered as heir in the record in 
the place of the deceased judgment-creditor. This circumstance, [315] 
though it is referred to in the judgment of the Court, does not appear 
to us to be the sole or even tbo chief ground for the conclusion arrived 
at. Those reasons are more fully set out in the judgment in Hajkzonar 
Banerji v. Rajlakhi Dahi{\). “ An application for the return of a document 
in the record room is by itself an indifferent act,” and “ no copy of the 
decree is required by law to be filed in execution.” Toese reasons appear 
to us to be good and sutticient reasons for holding that the lower Courts 
were righc in rejecting the darkhast in the present case. 

The other cases cited by the appellant's pleader have no bearing on 
the merits of bis present contention. The ruling in Chxindra Nath v. 
Gurroo Prosunno (3) that an application for a transfer of decree to another 
Court is a step in aid of execution, as also tbe ruling in Krishnayyar v. 
Venkayyar (4) which held that an application to tbe second Court to return 
the decree back to the first Court when complete execution has 
not been obtained, was a stop in aid of execution, have obviously 
no bearing in the present case. So also the decision in Kunhi Mannan 
V. Seshagiri Bhakthan (5) which held that an application for a certificate 
that a certain copy of a revenue register is necessary, stands on the same 
footing. The applications in all these cases had one common feature. They 
were applications made in furtherance of an application to put a decree in 
execution. In the present case the first darkhast h xd been dismissed on 
3rd April, 1894. The application on 10th April was nob an application in 
aid of any darkhast then pending, nor was it an application which was 
required by law as a necessary preliminary step. It was mainly on this 
account that the appellant in his present darkhast laid no stress on this 
application of lObh April. but chielly relied on tbe proceedings of 
8fch March and 3rd April, 1894. The Courts below have very properly 
disallowed his contention based on the application for a return of the 
copies made after the darkliast was disposed of, and we accordingly 
confirm the order of the lower Court and reject the appeal. 
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Bejore Mr. Justice Parsons and Mr. Justice Jtanade. 


Queen-Empress v. Gangia and others.’^ C28bh June, 1898.] 


23 B. 316. 


Criminal procedure — Judge's charge — Misdirection — Confessions—Pelracted confessions 
—Admissi6i2i<2/ of such confessions without corroborative evidence — £!vide7ice. 


The accused were tried for murder. The Sessions Judge in hi<< charge to 
the jury discussed the evidence generally, desoribiag it as very poor evidence 
which, standing alone, amounted to nothing. He also told the jury that, as 
regards retracted confessions. “ the law is that you are to look for corroboration 
in independont evidence. If that supplies such corroboration that you can 
confidently say, * the confessions must be absolutely true,' you can act upon 
them, otherwise not.” 

He^d. that the charge was defective. The Sessions Judge ought to have summed 
up the evidence to the jury, calling their attention to the material parts of it. 
and leaving them to form their own opinion on it, instead of treating it generally. 

Held, also, that the Judge had misdirected the jury, as there is no rule of 
law that a retracted confession cannot bo treated as evidence unless it is 
corroborated in material particulars by indepoodenl reliable evidence. 


Appeal hy the Local Government from an order of acquittal passed 
by P. C. O. Beaman, Sessions Judge of Belgaum. 

The accused, who were eight in number, wore tried on a charge of 
murder under s. 302 of the Indian Penal Code (Act XLV of 18G0). 

In his charge to the jury the Sessions Judge said as follows :— 

The whole case turns on the confessions which have all been retract¬ 
ed. Poi* if you eli;niuate the coDfossions, what remains ? This much 
only. 

“ A. General evidence of ill-will against the complainant. But this 
is common to the whole country side and in no sense particular to the 
accused or any of them. 

“ U. Very poor evidence of witness to conspiracy. 

“ c. Very poor evidence of one witness as to seeing some of the 
accused going together on Lho night of the murder. 

“ T>. Production of a gun in presence of the panch by one of the 

accused. . 

“ That evidence standing alone amounts practically to nothing. 

[317] Thus it turns out that the case rests solely on retracted 
confessions. I cannot oven direct you to independent corroboration of 
the kind there ought to bo before you found a verdict on a retracted 
confession. The law is that you are to look for corroboration in the 
independent evidence If that supplies such corroboration that you can 
confidently sav, ' the confessions must be substantially true,* you can act 
upon them, otherwise not . . . . It is very unsafe to act upon an 

uncorroborated retracted confession.” 

The jury by a unanimous verdict acquitted all the accused. 

The Sessions Judge accepted this verdict and directed the accused to 
bo acquitted and discharged. 

Against this order of acquittal, the Local Government appealed to 
the nigh Court. 


• CriGQiDsl Appeal No. 122 of 1898. 
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K&o Bahadur "VoLsudBV J. ZittihcLr^ Govorument Pleader, for fche 
Orown. 

Dattatrya Idgwigi^ for the accused. 

JUDGMENT. 

Parsons, J.— The charge of the Sessions Judge to the jury in this 
case has been attacked on many grounds, but it is sufficient for us to notice 
two of them only. First, that the Sessions Judge did not sum up fche 
evidence to the jury calling their attention to the material facts of it and 
leaving them to form their own opinion upon it, but treated it generally 
and called it very poor evidence,'’ which, “ standing alone, amounted to 
nothing.** With reference to this, wo would draw fche attention of the 
Sessions Judge to fche judgment of Sargent, J.. in Beg v. Fattcchand (1). 
Secondly, that he misdirected fche jury by telling them that in fche case of 
retracted confessions “fche law is that you are to took for corroboiMtion 
in fche independent evidence. If that supplies such corroboration that you 
can confidently say ‘the confessions must be absolutely true,’ you can act 
upon them, otherwise not.” We think this is a clear misdirection. This 
•Court has always consistently held that there is no rule of law that a 
retracted confession must be supported by independent reliable evidence 
corroborating it in material particulars— Queen-Empress v. Gharya, (2). 
The Madras High Court in a recent case, Queen-Empress v. Raman (3), 
has arrived at fche same conclusion. In L318] that case the Chief Justice 
and Shepherd, J., say : “ We are of opinion that it cannot be laid down as 
an absolute rule of law that a confession made and subsequently retracted 
by a prisoner cannot be accepted as evidence of bis guilt without independ- 
•ent corroborative evidence.” We would also refer the Sessions Judge to 
fche Criminal Rulings of this Court, 12 of 1896 {Imp. v. Genu) and 3 of 
1898 {Imp. V. Balaya), especially the latter one, where fche subject of con¬ 
fessions is dealt with, and the case of Queen-Empress v. Maiku Lai (4). 

We reverse the acquittals of fche accused and direct them to be retried. 


23 B. 316. 

APPELLATE CIVIL. 

Before the Honourable 'Mr. Parsons, {Acting) Chief Justice, ajid 

Mr. Justice Ranade. 


Satu AND ANOTHER {Original Defendants), Appellants v. 

HanMANTRAO GoPADRAV NiMHADKAR {Original Plaintiff), 

Respondents.* f6ch July, 1898.1 

Civil Procedure Code {Act XIV of \Q&2). s. 120 —Refusal of a plaintiff to attend as a 
witness, 

A plaintiS who was represeoted a pleader wa^ summoned at the iastanoe of 
a defendant to attend the Court and to give evidence on his behalf on the day 
fixed for final hearing. The plaintiff refused to attend, on the ground that be 
was a person of rank and was exempted from pecsonal appearance in the Courts 
of a Native State. The first Court, considering the personal appearance of tbei 


• Appeals Nos, 37 and 39 of 1897 from order. 

(1) 6 B.H.C.R. Cr.O. 85. (2) 19 B. 728. 

(3) 21 M. 83. (4) 20 A. 133. 
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pl»iutifi necessaty, issued an order uodec s. 120 (J) of llie Civil Procedure Code 
(Act XIV of 1SS2) that he should attend, and, on hia failure to do so, passed 
[319] a decree apainst him. On appeal, the Judge reversed the decree and 
remanded the case for trial. 

Held, confirming the order of remand, that the order and decree of the first 
Court were alike illegal, as the plaintifi having appeared by a pleader, tho Court 
had no power to issue an order under s. 120, unless the pleader had refused or 
was unable to answer a material question. 


Appeal againsfc an order passed by F. C, O. Beaman, Disfcrict Judge 
of IBelgaum. 

Odd Hantnantrao Gopalrav Nimbalkar, a resident of Kolhapur, 
brougiit. a suit in tho Court of the Subordinate Judge of Cbikodi to recover 
rent duo under a kahulayat. The defendants denied their liability. 

After tbe issues had been framed, the plaintiff was served with a 
RutDtnoDS as witness for the defence to appear and give evidence, but he 
refused to comply with it, on the giouod that be was a person of rank and 
exempt from persona! appearance in the Courts of tho Maharaja of 
Kolhapur. The Subordinate Judge being of opinion that the questions 
which the defendants proposed to ask tbe plaintiff were of such a nature 
that the latter should appear before him to answer them in person, 
issued a notice under s. 120 of the Civil Procedure Code (Act XIV of 
1882) requiring the plaintift to appear in person on a certain day and 
informing him that the suit, would be dismissed if he failed bo appear. 
Tbe notice was dulv served, but the plaintiff did not attend, the reason 
assigned beine that he was a person of rank who enjoyed the privilege of 
exemption from personal attendance in tho Kolhapur Courts. Upon this, 
the Subordinate Judge dismissed tbe suit, observing that though the 
plaintiff was exempted from appearanco from the Kolhapur Courts, ho did 
not enjoy the same privilege with respect to tho British Courts. 

The plaintiff appealed and contended that s. 120 did not appl>, 
inasmuch as bis pleader did nob refuse, nor was he unable to answer any 
material questions relating to the suit. The Judge reversed the decree 
and remanded tho case for re-trial. The following is an extract from bis 


iudement ;— . • ..t j 

“ The learned Judgo below was in error in dismissing the suit under 

s 120, Civil Procedure Code. Neither does s. 157 apply. The first of tliose 

sections [320] provides for tbe appearance of a party not to give evidence, 

but to nut the Court in possession oi information necessary to the framing of 

issues or other points in the conduct of the suit. The second of those 

sections provides for the case of a party who is in the eye of the law 

altocethor absent Hero the plaintiff was reproseiibod by a pleader. The 

plaintiff was summoned, like any other witness, to give evidence. 

Tho defendants appealed against the order of remand. 

Balaji A. Bha(,avat and Mahadeo V. Bhat. for the appellauoS 

(defondaiibs). ^ ^ 

Vastidci' G- Bhandarkar, for tbe respondent vplaintinj. 

[1> Sertion 1x0, Civil Procedure Code (Aot XIV ol 1882) : 

,ppoiDtod tho'^Court may pass a docroc aBaiuat h.m. or make suoh order m relat.oa 
to tho suit as it thinks fit.’* 
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JUDGMENT. 

Parsons, O.J. (Acting).—As the plaintiff appeared by a pleader, 
the Court had no power to issue an order under s. 120 of the Civil 
Procedure Code, unless his pleader refused or was unable to answer 
a material question. No such refusal or inability is noted on the record. 
Wbat appears therefrom is that issues were settled on the 5bh March 
and that the plaintiff was summoned at the instance of the defendant to 
attend the Court and give evidence on his behalf on the 23rd September, 
the day fixed for final hearing, and that he failed to attend, and that the 
Court thereupon issued an order under s. 120 that he should attend, 
and on his failure to attend passed a decree against him. We think that 
the District Judge was right in holding that under these circumstances 
the order and the decree were alike illegal, aud we dismiss these 
appeals with costs in each on the appellant. 

Appeal dismissed. 


23 B. 321. 

[321] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranadc. 

LakhmaN Balaji {Original Defendant), Applicant v. Ramchandra 
ParaSHRam {Original Palintiff), Opponent.* [llth July, 189B.] 

Dehkhan Ag^iculturiUs' Relief Act of 1879). ss. 3 (e), 53 and •JQOJ—.joriculturist 

_ Plaintiff proved or admitted to bean agricultzirist — Appeal—Special Judge — 

Jurisdiction, 

'r\-,a ni».intif! allesioe that she was an agriculturist sued for redemption under 
Chap II of the Dekkhan Agriculturists’ Relief Act (XVII of 1879). The Sub¬ 
ordinate Judge r.aised an issue as to her status, and on that issue found that she 
was not an agriculturist. He. however, proceeded with the trial of the case and 
on the merits dismissed her claim. She thereupon applied to the Special Judge, 
who took up the case in revision, reversed the decree of the lower Court, and 
passed a decree in the plaintiS’s favour, bolding that she was an agriculturist. 

Held that the Special Judge had no jurisdiction. The Subordinate Judge 
had found that the plaintiff was not an agriculturist. Having done so it must 
be deemed that ho went on with the trial only in his ordinary jurisdictiou, and 


• Application No. 48 of 1898 under extraordinary jurisdiction. 

(1) Sections 3 {z). 53 and 73 of the Dekkhan Agriculturists’ Relief Act; — 

3. The provisions of this chapter (III shall apply 

Is) Suits for the cedemption of mortgaged property when the plaintiff, or. where 
there are several plaintiffs, any one of the plaintiffs is an agriculturist. . 

53 The District Judge may for the purpose of satisfying himself of the legality or 
propriety of any decree or order pas«=od bv a Subordinate Judee in any suit or other 
matter under Chap. II, Chap. iV or Chap. VI of this Act, and as to the regularity of 
proceedings therein, call for and examine vbe record of such suit or matter, ana pass 

such decree oc order thereon as ho thinks fit t 'i.avai«T ^ 

and any assistant Judge or Subordinate Judge appointed by the Local Gov«.rnment 

undecs 52 may similarly, in any district for which he is appointed, call for and examine 

the record of any such suit or matter, and. if he see cause therefor, may refer the same. 

with his remarks thereon, to the District Judge, and the District judge may pass such 

decree or order on the case as he thinks fit : ^ ^ 

Provided that no decree or order shall be reversed or altered for any error or defect 
or otherwise, unless a failure of justice appears to have taken place. 

73. The decision of any Court of first instance that any person is or is not an 
' agricultuciat, shall for the purposes of this Act, be final. 

213 


1898 

6 . 

APPEJIj- 

liATR 

Civil. 

28 B. 818. 



1898 

-JUTiT 11. 

App£:l- 

£iATB 

Civil. 

38 B. 321. 


23 Bom. 322 Indian decisions, new series CVoU 

the decree passed was ooe not under Chap. II of the Dekkhan Agriculturists” 
Relief Act, but under the general provisions of the Civil Procedure Code (Act 
of 1882). By s. 63 the Special Judge has jurisdiction only over deoisiona 
and orders passed by a Subordinate Judge under Chap. II. 

[3223 F*er PARSONS, J.—It is only when the plaintifi is admitted and proved 
(not merely when he claims) to bo an agriculturist that the Court has jurisdiO' 
tion to try a suit under Chap. II of the Act. The question of status ought to be 
raised and decided as a preliminary issue. 

Application under the extraordinary jurisdiction of the High Court- 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision- 
of Khan Bahadur Navroji Dorabji, Special Judge, under the Dekkhan Agri¬ 
culturists’ Relief Act (XVII of 1879). 

The plaintiff sued to redeem and recover possession of certain land,, 
alleging that she was an agriculturist, and thus entitled to the benefit of 
Chap. IT of the Dekkhan Agriculturists* Relief Act (XVII of 1879). 

The defendants denied the mortgage and contended Winter alia) that 
the plaintiff was not an agriculturist, and that the suit was barred by 
limitation. 

The Subordinate Judge found that the plaintiff was not an agricul¬ 
turist, and having done so he held, on the merits, that the plaintiff was not 
the owner of the equity of redemption and that the suit was barred. He, 
therefore, dismissed the suit. 

The plaintiff applied for revision to the Special Judge, who reversed 
the decree and ordered that plaintiff should redeem and recover possession 
of the property on payment of ninety-nine rupees to the defendants within 
six months. In bis judgment ho stated that the plaintiff “ must certainly 
be taken to be an agriculturist.” 

Against tliis order defendant No. 3 applied to the High Court in its 
extraordinary jurisdiction to set aside the decree of the Special Judge, 
contendiug that he had no jurisdiction in the case and that the plaintiff 
having been hel<i by the first Court not to be an agriculturist, the provi¬ 
sions of Chap. II of tho Dekkhan Agriculturists’ Relief Act were not 
applicable. .A rule msi was granted and now came on for hearing. 

I\Iahadeo B. Chaubal, appeared for the applicant (defendant No. 3) in 
support of the rule :—The question is wiiother the Special Judge had 
jurisdiction in the matter. Wo contend that he had not. For the 
Subordinate Judge had found tliat the [323^ plaintiff was not an agricul¬ 
turist. Having done so, it must bo taken that he decided tlie suit in his 
oi’diuary jurisdiction and not in the special jurisdiction vested in him under 
Chap. II of the Dokkbau Agriculturists’ Roliof Act. If he bad held that 
the plaintiff was an agriculturist, and had decided the suit under Chap. II, 
then, no doubt, the Special Judge would havo had jurisdiction to entertain 
the application for revision. Under tho circumstances the plaintiff's 
remedy lay in appeal to the District Judge. 

BaJaji A. Bharjavat, for the opponent (plaintiff) showed cause.—The 
Special Judge had jurisdiction to entertain our application for revision. 
In the plaint, the plaintiff clearly stated that she was an agrioulturist. 
The Special .Judge was justified in stating that the plaintiff was an 
agriculturist ; she held land and maintained herself )>y agriculture. Tho 
deoision of the first Court under the original Act {XVII of 1879) as to 
Atatus was final, bub under the amending Act (VI of 1895) the finding can 
bo upset in appeal. As to the powers of tho Special Judge see s. 53. 
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JUDGMENT. 

Parsons, J. —In this case the plaintiff brought a suit for redemption 
under the provisions of Chap. II of the Dekkhan Agriculturists’ Helief 
Act. alleging that she was an agriculturist entitled to the benefits of that 
Act. The defendant in his written statement disputed her status and, an 
issue being framed on the point, the Subordinate Judge decided that the 
plaintiff was not an agriculturist and could not avail herself of the Dekkhan 
Agriculturists’ Relief Act. The Subordinate Judge, however, did not dis¬ 
pose of the case as he should have on this issue only, but ho decided the 
other issues raised, and finding that plaintiff was not the owner of the 
equity of redemption and that her suit was time-barred, rejected the claim. 
The Special Judge took up the case on revision under s. 53 of the Act. and 
passed a decree in favour of the plaintiff. 

It is contended that the Special Judge had no jurisdiction, since the 
decree passed by the Subordinate Judge was not passed in a suit under 
Chap. II of the Act. I think the contention is a good one. Section 3 (z) 
of the Act has the words “ when the plaintiff is an agriculturist.” It is 
thus, not when the C324] plaintiff claims to be an agriculturist, but when 
he is an agriculturist, that is to say, when ho is admitted or proved to be an 
agriculturist, that the Court is given jurisdiction to entertain and try a 
suit under Chap. II of the Act. Directly the Court finds that be is not an 
agriculturist, (and this point, if at issue, ought to be raised and decided as a 
preliminary one), the Court has no jurisdiction to proceed under that 
chapter. If, as in the present case, the Court, after finding that the 
plaintiff is not an agriculturist, goes on with the trial of the suit, it must 
be deemed to do so only under its ordinary jurisdiction, and the decree 
passed would not bo one passed under Chap. II of the Act, and, therefore, 
final, but would be appealable under the general provisions of the Civil 
Procedure Code. The Special Judge is, by s. 53, given jurisdiction only 
over decrees or orders passed by a Subordinate Judge in a suit or matter 
under Chap. II. 

If what I have above said is correct, it clearly cannot bo said that a 
decree is passed in a suit under Chap. II when the Subordinate Judge has 
found in that suit that the plaintiff is nob an agriculturist and is not 
entitled to bring a suit under that chapter. I think in these cases that 
the suit is governed, not by the description that the plaintiff gives of his 
status, bub by bis actual status as determined by the Court in which his 
suit is filed, and that the jurisdiction of the Special Judge to hear an 
application for revision of the decree or order passed in the suit must 

depend upon the same determination. 

We make the rule absolute with costs. The application to the Special 

Judge is ordered to bo returned to the applicant. 

Ranade, J._The question of j urisdiction raised by the applicant in 

this case is one of some importance. It is not disputed that before the 
repeal of a. 73 of Act XVII of 1879 by s, 3 of Act VI of 1895. the decision 
of the question of status by a Court of first instance was final. The 
consequences of this finality are discussed in Malhar v. Chinto (1), 
Mahalingapa v. Nemchand (2) and Gyanmal v. Ramchandra (3). In the 
present case, the decision was that the respondent, original plaintiff, was 
[825] nob an agriculturist. This decision being final, the case was taken 
out of the description of suits falling under Chap. II of Act XVII of 1879, 
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and the Special Judge had no jurisdiction to exercise bis revisional powers 
in respect of it. 

It was, however, contended that, by reason of the repeal of s. 73, the 
finality of such decisions on the point of status of the Court of first 
instance was removed, and the Special Judge could exercise bis revisional 
powers in ail cases where he was satisfied that the decision of the question 
of status was incorrect, and that the mortgagor seeking redemption was 
an agriculturist. It is not. however, easy to see how the repeal of s. 73 
could confer a new jurisdiction on the Special Judge which be did not 
possess lieiore. His jurisdiction in the matter of such suits is regulated 
by the provisions of s, 3. cl. (.b), sub-cl. ( 2 ), which the amending Act 
has left untouched. That clause gives him jurisdiction in cases when 
the mortgagor seeking redemotion is an agriculturist, and the claim is 
valued at a certain figure and the property is situated within certain 
districts. These limitations must be strictly observed. The only effect of 
the repeal of s. 73 is that, in cases where be has jurisdiction, he is not 
bound by the decision of the Court of first instance when it finds that the 
person seeking redemption is an agriculturist. If the Special Judge finds 
that this decision is not correct, he may revise it, and if he finds that the 
plaintiff is not an agriculturist, be must refer the applicant before him to 
the District Court. In the same manner, if the District Judge finds in an 
appeal before him that a certain person seeking redemption was an 
agriculturist, though bold to be otherwise by the Court of first instance, he 
can, since the date of the repeal of s. 73, reverse the decision of the Court 
below, and then return the appeal to bo filed as an application before the 
Special Judge if the other limitations bold good in the particular case» 
This is tho only change effected by the repeal. In the present case the 
decision of tiio Court of first instance that tho respondent-plaintiff was not 
an agriculturist oxclucloti tho case from the description of suits falling 
under Chap. II, over vvliich aloiio the Special Judge has jurisdiction. Tho 
only rc-inedy open to tho respondent-plaintiff was by way of appeal to the 
District Court. 

[326] The decision in ShidJuc v. Dali (1), followed in Usmanbhai v. 
Imratabai (il), no doubt recognizes tho very large powers possessed by the 
Steoial .Judge under tho Dekklian Agriculturists’ Relief Act to interfere 
wit.i> delusions on questions of fact as well as of law, but this wide power 
cannot bo held to cover cases whore Ire acts without jurisdiction as m the 
case before us. The decision in Kondaji v. AitaiiVS) certainly went much 
further, but the ruling is expressly based on a bona fide mistake of facts on 
l lio part of the first Court in applying Chap. II to a case which di<l not fall 
under it. Thoruling has no application in tho present case, as there is no 
allegation bore of any such mistake. The same remark holds true of the 
ruling in Iiha<ivant v. linnfjo (4), where this Court held that when the first 
Com b liad disposed of the case as falling under Chap. II, the Special Judge s 
jurisdiction was not ousted by reason of bis finding that tho mortgage was 
for a larger sum than tf»e limitation laid down in 5.3. The circumstances 
of tho present case do nob quite rosomblo those of tho ruling in Janardhan 
V. AntJ7Ua(rj)^ whore tho efTccts of the repeal of s. 73 are discussed in respect 
of the jurisdiction of District .Tudgos, bub the principle laid down theie 
bolds equally good in respect of the Special Judge. Just as bbe District 
Judge has no power to hear an appeal in a case falling within Chap. II» 

(1) 15 B, IHO. (2) P. j- 11893 ), p- 148. (3) 7 B. 448. 

(4J P.J. (1884), p. 30. (5) P. J. (189G). p. 396. 
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but is bound to return the appeal to be bled as an application before the 
Special Judge, the Special Judge in this case had no power to dispose of 
the application before him in the present case, but was bound to refer 
the applicant to bis remedy by way of appeal. 

We must, therefore, make the rule absolute, and set aside the 
decision of the Special Judge, and direct the respondent to seek his remedy 
in the District Court. 

Rule made absolute. 
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[327] APPELLATE CIVIL. 

Ref ore J/r. Justice Pxrsons and Mr. Justice Ranade. 


PaYapa Akkapa Patkl {.Origiixal Plaintiff), Appellant v. Appanna 

AND OTHERS (Original Defendants), Respondents.* 

[llth July. 1898.] 

Sindu law — Adoption^Adoption by widow of a predeceased son—Consent of molher-in 
law _ Adoption inust be by widow of Oie last full owner—Exceptions to this rule. 

By Hiadu law as sGttloi by judicial dactaioos, it is only tho widow of the last 
full owner who li.n.s the right to take a son in adoption to such, owner, and a 
person in whom the estate dies nob vest, cannot mike a valid adoption so as bo 
divest (without their consent) third parties, in whom the estate has vested, of 
their proprietary rights. 

To this rule there are four exceptions : — 

1. In tho case of co-widows. Though, on the death of the husband without 
male issue the estate vasts in all bis widows, it has been held that the elder 
widow can, by adopting a son with the express or implied permission of her 
husband, divest the co-widow or Widows of their vested rights. Tho consent of 
such younger widows has not boon held to be essential. 

2 la the case of a mother who sucjcodsas heir to an unmarried son, legiti¬ 
mate or adopted, who dies alter his father. In such a case the right of the 
widow to take a son in adoption to hot husband has been conceded to her. though 
such a son cannot propscly be described as being the hoit of the last full owner. 

3. When an adoption takos place with tho full assent of the party in whom 
the estate has vested by inhotibauco, the adoption is validated by such consent. 

4. Where there bas been ratification by conduct or acquiescence. 

Per Parsons, J.—The mere fact that the adopting widow is not the widow 
of the last malo bolder would not make an aJoption by her spiritually invalid, 
while any dillioulty as to the inheritance and the estate is cured by the assent 
to the adoption given by tho person in whom that inheritance or estate is vested. 

One Bhimappi died in 1878, leaving a widow Umava and a daughter-in-law 
Sarasvati him surviving. His only son Darigavda, the husband of Sarasvabi, 
had predeceased him- On Bhirnappa's death his estate vested in bis widow 
Umava In 187y Sarasvati whhUmava’s consent adopted a son bhentapa (defend¬ 
ant No, 3). The plaintifi in this suit sued to recover cercain land which 
formed part of Bbimippa’s estate, alleging that it had been given to hnn by 
Umava. The first defendant alleged and proved that he had bought the laud 
from the third defendant iSuentapa.) who was the adopted sou of Sarasvati. 

Held, (dismissing the suit), that the adoption was valid, and that the first 
defendant was entitled to the land. 


CF.,38 B. 724 = 16 Bom. L.R. 663 = 27 Ind. Gas. 51 ; Dias., 33 M. 229 = 4 Ind. Gas. 386 
= 7 M L T 236 12401 • Expl.. 25 B 306 (311) ; Doubted, 32 13. 499 (502)^ 10 Bom. 
L.R. 692 : ’ R., 27 M.L.J. 306= 16 M L.T. 413 = 24 Ind. Gas. 999.] 


[328] The plaintitf sued bo recover possession of certain land from 
the first defendant, who had ousted him in 1891. The plainbitl' alleged 
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that the land had been given to him by XJmava, the widow of one- 
Bhimappa, the former owner of the land. 

Umava had succeeded to the land ^n the death of her husband 
(Bhimappa) in 1878. She was then sixty years of age. Their only son 
Barigavda had predeceased Bhimappa and loft a widow Sarasvati, who 
at Bhimappa’s death was twenty years old. 

For the defence it was alleged that Sarasvati, with the consent of' 
Umava, had adopted a son named Shentapa (defendant No. 3) to her 
husband (Darigavda), and that he had sold the land to the first defendant, 
who was in possession. 

The Subordinate Judge found that Sarasvati did as a matter of fact 
adopt the third defendant with the assent of her mother-in-law XJmava, 
in whom Bhimappa's estate had vested on Bhimappa's death, and that 
such adoption was valid, and that the title of the first defendant as 
purchaser from the third defendant as such adopted son was established.. 
He, therefore, dismissed the plaintifi’s claim. 

On appeal the Judge confirmed the decree. 

The plaintifi appealed to the High Court. The only question raised 
in appeal was as to the validity of an adoption by a daughter-in-law in the 
lifetime of her mother-in-law. the estafe having vested in the latter as 
heir and not in the daughter-in-law, by reason of her husband having 
predeceased bis father. 

Dhondu P. Kirloskar, for the apoellanb (plaintiff).—The only question 
is, whether the adoption of Shentapa (defendant No. 3} is valid. We contend 
that it is invalid. Umava was tbe widow of the last msle holder, and, 
therefore, she alone was entitled to adopt. Her consent to the adoption 
by hoi* daughter-in-law was not sufficient to make the adoption valid. 

Mano.kahah J. Xaleyarkhau, for tbe respondents (cJofendants).—It is 
nob necessary that the widow who adopts should bo the widow of the last 
male holder. It has been held tliab when a sou dies unm-irritid, or with¬ 
out leaving a widow, his mother can adopt. The test of a valid adoption, 
in a case like the present, is C329] whether the consent of the person in 
whom the estate has vested has been obtained. Here the mother-in-law, 
in whom the estate had vested, consented to the adoption by her daughter- 
in-law, and she having consented, the adoption was valid. It was not 
necessary to obtain the consent of the reversioners in whom the property 
had not vested. 

The following cases wore cited during arguments :—Shri Dharnidhar 
V. Chinto (0 : Vamideo v. Ramchandra (2> ; Rupchand v. Rakhmabai (3) ; 
Baku, V. Ratnoji (4) ; A77iava v. Mahaduaitda (;j) ; Pudma Coomari Dcbi v. 
The Court, of ^Vards (G) : Rajah VeUa7iki Ve.7ikata Krish7ia Roio v. Venkata. 
Rama Lakhmi Narsayya (7); Gavdappa v. Girimallappa (8) ; Rrieiuiarav v. 
Sha7ikaTrc.x> f9) ; Bhoobum Moyce v. Raxn Kishore (10) ; Waixiaxx, Dhondo v. 
Ramchandra (11). 

JUDGMENT. 

Ranadk, J.—Both the lower Courts have found that Sarasvath 
the widow of the predeceased son of Bbimanpa, did, as a matter of fact* 
adopt rospondonb No. 3 as her son with full assent of her ncotber in-laWi 
Bhimappa’s widow Umava, and that tbe adoption so made with. 

f2> 22 B. 651. * (^5) 8 B.H.C.R. A.C.I. 114. 

(51 22 B. 416. (6) 8 I A. 229, 

(8J 19 B. 831. (0) 17 B. 1C4. 

(11) P.J. (1897). p. 133. 


(l> 2u L>. 250. 

(4) 21 B. 319. 

17) 4 I. A. 1. 

{10> 10 M.I.A. 279. 
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the assent of the person in whom the estate vested on Bhimappa'a 
death was a valid adoption. Xn the appeal before us the sole oontention 
raised related to the validity of such an adoption by a daughter-in-law in 
the lifetime of her mother-in-law when the estate was vested in the latter 
as heir, and not in the daughter-in-law by reason of her husband having 
predeceased his father. 

There can be no doubt that, as a general rule of strict Bindu law as 
settled by judicial decisions, it is only the widow of the last full owner 
who has the right to take a son in adoption to such owner, and that a 
person in whom the estate does not vest cannot make a valid adoption so 
as to divest (without their consent) third parties, in whom the estate has 
vested, of their proprietary rights. This position was first laid down in 
Mussumat Bhooburn Moyee Debia v. Ram Kishore (1), and has been C330] 
repeatedly affirmed by their Lordships in Pudma Goomari Bebi v. The 
Court of Wards (2), and again in Thayammal v. Ve7ikatarama (3), and 
Tarachurn v. Suresh Clnvnder (4). LfXec^ was given to this view by the 
Madras High Court in Annammah v. Mabbii Bali Reddy (5), by the Cal¬ 
cutta High Court in Tarachurn v. Suresh Chunder (4) and by this Court 
in Keshav v. Govhid f6) ; Cha^idra v. Gojarabai (7). In most of these 
cases the estate had vested in tbe daughter-in-law by reason of her husband 
having survived his father— ]}tlussu7nat Bhoobu7n ^oyee Debia v. Ram 
Kishore, Thayammal v. Venkatarama, Taraclmryi v. S^iresh Chunder, 
Krishnarav v. Sha7ikarrav (8) and Keshav v. Govhid, and it was held that 
tbe mother-in-law could not by exercising her power of adoption defeat 
her daughter-in-law's rights. Tbe same principle governs cases when 
the son dies before his father, and it is tbe daughter-in-law who seeks by 
adoption to divest the mother-in-law of her rights— Shri Dhariiidhar v. 
Ohinto (9). The same rule applies to tbe case of collateral relations — 
Rupchand v. Rakhmabai (10) ; A7ina7nmah v. Mabbu Bali Redd^j (5) ; 
Cha7idra v. Gojarabai (7). 

Although this is the general rule, four distinct classes of exceptions or 
qualifications to this rule have been recognizied. Tbe first exception has 
reference to case of co-widows. Though on the death of tbe husband 
without male issue, the estate vests in all his widows, it has been held 
that tbe elder widow can. by adopting a son with the express or implied 
permission of her husband, divest the co-widow or widows of their vested 
rights. The consent of such younger widows has not been held to be 
essential— Rakhmabai v. Radhabai (ll); Ramji v. Ghamau (12); Amava'v, 
Mahadgauda (13). In such cases the widows are apparently considered to 
bo not distinct but united in their concern to resnoot tbe wishes and pro¬ 
mote the interest of the husband, and the act of the same widow is held to 
bind the others. 

[331] The second exception to the rule that it is only the widow of 
the last full owner who can adopt a son to him on bis death without issue, 
has been recognized in the case of a mother who succeeds as heir to an 
unmarried son, legitimate or adopted, who dies after his father. In such 
a case the right of the widow to take a son in adoption to her husband has 
been conceded to her, though such a son cannot properly be described aa 
being the heir of the last full owner. This exception was approved by the 
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Privy Council in Rajah Velanki Venkata Krishna Roto v. Venkata Rama 
Zjakshmi Narsayya (1), where the principle of such recognition is iaid 
down, namely, that the act of adoption is derogatory of no other rights than 
those of the adopting mother. The judgment expressly states that this cir¬ 
cumstance distinguished such a case from the general rule as laid down 
in 2iussumat Bhoobum dtlotjee v. Ram Kishore (2) and that the decision in 
the latter case expressly recognized this distinction. This view was given 
effect to in Ramji v. Ghamati (3) and Gavdappa v. Girimallappa (4), San^ 
gapci V. Vyasapa (5), in which last case the ruling in Krishnarav v. 
Shankarrav (6) was distinguished on the ground that the deceased’s son 
last full owner had been married and bad left a widow whose rights were 
defeated by the adoption, which of course brought the case under the 
general rule. 

The third modification of the genei'al rule is the one with which we 
are more immediately concerned here, though it is in reality only a further 
development of the principle on which the second exception is based. It 
is to the efi'ecD that when the adoption takes place with the full assent of 
the party in whom the estate has vested by inheritance, the adoption is 
validated by such consent. The validity of the principle of the general 
law is not affected by a qualification which recognizes that a person may 
waive his right in favour of the adoption. In the Rainnad case {!) their 
Lordships in their judgment observed that in the case of an adoption by a 
predeceased son's widow, the consent of the father-in-law, or, in his absence, 
of “ all the brothers, who in default of C332] the adoption would take the 
husband’s share, would be re<iuirec3, since io would be unjust to allow 
the widow r.o defeat tlieir interest by introducing a new co-parcener apafMsd 
their tvill. This same consideration inlluenced their Lordships in deciding 
Sri RtKjhunndha v. Sri Jirozo Kishore (S) that the consent of kinsmen 
was limited to those kinsmen who are by their union interested in the 
family property. This view was given etl'ect to by this Court in Ramji v. 
GhatnaniS) JJinkor v. Ganesh (9). When such consent was proved to 
have been given by the party in whom the eatate vested, the adoption 
was upheld, though it had the effect of divo«!ting the party giving such 
consent of his rights— Rapehand v. liakhmabai (10) Babu v. ; 

Venkoji v. Batto (12). When the consent of the parties in whom 
the estate vested was not proved, the adoption was held invalid 
Vasudeov. R'iinchandra{\3). It is true in this last case XIr. Justice Candy 
differed from Mr. Justice Parsons and was of opinion that the 
decision in Babu v. Raluoji was nob correct. Mr. Justice Candy was 
of opinion that MO c»/'C70«s7a«c<?s can an adoption, not made by the 

widow of the last full owner, bo valid so as to divest the heir in whom the 
estate has vested of his or her rights. As has been shown above, the 
proposition as thus stated is too l>roadly pub, and tliab it needs the 
qualification of “ against their w’ill ” or ” without their consent” to make it 
complete. The general rule is subject to certain recognized qualifications 
and among otheis to the qualification that the consent of the person ^ 
whom the estate has vested, nob given at a later stage, but given at the 
time and with full knowledge, euros the defects, if any, in the forma 
adoption. Nothing is more common in this country than to find tba 


(1) 4 I.A. 1. 

(p 19 B. .3H1. 

(7) 1‘2 M.T.A. 397. 
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(2) 10 M.I.A. 279. 
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parents, when they grow old, and have the misfortune of losing an only 
son in their old ase, leaving a young widow behind, think it their duty to 
oonsole that widow for the loss she has suffered by permitting her to 
adopt a son in preference to adooting a son themselves. In the present 
case, Bhimappa was admittedly very old when he died in 1878. His 
widow XJmava was herself sixty years old, while Sarasvati was only 
twenty [333] at the time. Umava not only approved Sarasvati’s adop¬ 
tion, but she actually joined with her in executing the varaspatra in 1879, 
and later on she heiself executed a malkipatra in 1882 in favour of the 
adopted son of Sarasvati, Both deeds are registered and both recite that 
the adoption was made with the consent of Umava and by the orders of 
Bhimappa. There was no such consent proved in any of the cases relied 
upon by Mr. Justice Candy in the case in which he expressed a doubt on 
this point. This contemporaneous express consent validates the action of 

Sarasvati in adopting respondent No. 3. 

The fourth exception is clearly allied to the one discussed above and 
is based on the principle of ratification by conduct or acquiesconoo— 
Sadashiv v. Hari(l); RajendroNath v. Joqeiidro Nath (2); Ravji v. Lakshmi- 
bai (3); Sukhbasi Lai v. Giiman Singh (4). It is nob necessary to discuss this 
point further here, as in this case the adontion is not questioned by Umava. 
She never disputed the third respondent’s status during his life, and in her 
deposition before the Mamlatdar she gave her consent lo have her lands 

transferred to this re.spondent’s name. 

These are some of the qualifications of the eetieral rule. The present 
case falls under the third exception, and I feel satisfied that the claim 
has been properly disposed of in the Courts below. I would, therefore, 
confirm the decree of the lower Court, and dismiss the appeal with costs. 

Parsons, J. — Jily learned colleague has dealt so ably and exhaust¬ 
ively with the'point of Hindu law at issue in this second appeal, that I 
feel anything l oan say beyond expressing concurrence with him will be 
mere surolusage. The validity of an adoption made under circumstances 
very similar to the present was affirmed by the Chief Justice and myself 
in Babu v. Ratnoji (5). The correctness of this decision was doubted by 
Candy, J,, in the case of Vasndeo v. Ramchandra {6’', hub it became un¬ 
necessary for the appeal Court to pronounce upon it, as the ai peal was 
decided on other grounds : see Vo&udeo v. Ramchandra (7). In the mean¬ 
time [334] however, the ouinion of Candy. J.. had been considered by 
this Court in Aniciva v. Mahadgauda (8) and pronounced to be in accord¬ 
ance with the decision in Annarnniah v. ^Inbbu Bali Reddy (9» and. a 
dictum in Shri Dharnidhnr v. Ghinto (10). hub not deriving support from 
the case of Krishnarav v. Shanka rrav ill). My learned colleague has now 
shown that the opinion rests on a proposition that has been too broadly 
expressed in the cases quoted. l?nc mere fact that the adopting widow 
is not the widow of the last ma^e holder would not make an adoption l.>y 
her spiritually invalid, while any difficultv as to the inheritance and the 
estate is cured by the assent to the adoption given by the person in whom 
that inheritance or estate is vested. This seems to me to be a very proper 
and sensible conclusion to come to and I am glad that my learned 
colleague pronounces it to be in full accord with the principles of Hindu 
law. 

Decree confirmed. 

{2> 14 M.I.A. 67. (3) H B. 381. 

(G) P.J (1896), p. 299. (7) 22 B. 551. 

(10) 20 B. 260. <11) 17 B. 164. 
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Bai JasoDA {Original Plaintiff)* Applicant v. BaMANSHA 
Mancherji {Original "Defendant)* Opponent.* [25bh July, 1898.] 

Small Cause Court Act. Provi^icial, {IX of 18S7),s. 26—CtviZ Procedure Code (Act XIV 
of 188-2). s. 203— Decree not according to lavj—Substanttal failure of justice — Inter¬ 
ference under extraordinary jurisdiction, 

Tbe plaintiS, a Hindu widow, £iied for Rs. 74-4-0, being the balance daeonau 
account. She called bix witnesses to prove her claim. The defendant did not 
appear to defend the suit. The Judge, however, dismissed the suit, the only 
judgment recorded by him being as follows “Claim not proved. Claim rejeoted 
with costs.*’ Tbe plaintiS thereupon applied to the High Court under its extra¬ 
ordinary jurisdiction, and the above decree was set aside, and a decree passed for 
tbe plaintiS with costs. 

Beld, that the decres being founded on a judgment not in accordance with 
9. 203 of the Civil Procedure Code (Act XIV of 1682), was not according to law, 
and, therefore, tbe High Court under s* 2S of tbe Provinoial Small.Cause Courts 
Act (IX of 1887) bad jurtsdictiou to pass such order in the matter as it thought 
fit. 

[335] Pc’/-Farr.\n. C J.-—In a case where there is nothing, to excite suspicion, 
and where the plaintifi has given such proof of her claim as the law requires, the 
plaintifi is entitled, and this Court is entitled, to have some indication from tbe 
Judge of the point upon which he dismises the suit, to show that he is not acting 
from mere caprice or in ignorance of the rules of law which regulate tbe proof 
requisite to establish a plaintiff’s claim. 

Per Pulton, J.—The ground on which I would base our decision is that the 
error under s. 203 brings tbe case within out jurisdiction, and that tbe case 
being thus before us we are entitled, on being convinced that a failure of justice 
bas occurred, to pass an order which will rectify tbe mistake. 

[F.. 5 O.L J. 413 (415); R.. 6 C.L.J. 627 (630) ; 18 lod. Cas. 216 = 109 P.L.R. 1913 = 
119 P.W.R. 1913 ; 8 S D R. I6l ; Cone. & Expl., 27 B. 663 (574).] 

Application to the High Court, under s. 25 of the Provincial 
Small Cause Courts (Act IX of 1887), to set aside tbe decree of Eao 
Bahadur Krishnamukhram A. Mehta, Judge of the Court of Small Causes 
at Broach. 

The claim was to recover Rs. 74-4-0, being the balance due on an 
account (khatu) begun in Samvat 1944 and adjusted at intervals by stamped 
khatas purporting to be signed by the defendant. 

Tile pJaintill called six witnesses, who gave evidence as to the genuine¬ 
ness of the signature on the various kbatas. 

The defendant did not appear to defend the suit. 

Tlie Judge nevertheless dismissed the suit with coses. The only 
judgment recorded by bim was as follows :—“ Claim not proved. Claim 
rejected with costs.” 

Tlie plaintiff thereupon applied to tbe High Court in its extraordinary 
jurisdiction to sot aside the decree, and obtained a rule nzs^. 

Krishnalal M. Jhaveri, for tbe applicant in support of the rule.—The 
decision of the Judge cannot bo supported. The khata sued on, which 
was the last of a series of khatas passed by tbe defendant to the plaintiff’s 
deceased husband, was amply proved by the evidence. In the absence of 
the defendant the plaintiff could nob possibly do anything more to prove 
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her claim. The decision is clearly wrong —Poona City Municipality v. 
Ramji Paghunath (1), 

Sormusji C. Koyaji^ for the opponent (defendant) to show cause.— 
The Judge recorded all the evidence which the plaintiff [336] bad 
produced, and passed a decision on the merits. It may be that the 
decision is wrong, but the Judge has committed no error of law which 
would enable this Court to interfere under s. 25 of the Provincial Small 
Cause Courts Act. Further, the Judge has not acted beyond his jurisdiction 
nor has he committed ony material irregularity. This Court has, therefore, 
no jurisdictiou to intci/ero with his decision. 
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JUDGMENT. 

FaRRAN, O.T.—In this case there has, in my opinion, been a sub¬ 
stantial failure of justice, and as the decree is not according to law, 1 think 
that wa should interfere to assist the plaintiff under the provisions of 
8. 25 of the Provincial Small Cause Courts Act. 

The only judgment which the Small Cause Court Judge has recorded 
is “ Claim not proved. Claim rejected with costs.” I am not prepared to 
say, having regard to s. 203 of the Civil Procedure Code (Act XIV of 1882 
that in all cases where a judgment is recorded in that form this Court 
should interfere. In many cases the point for determination which forms 
the basis for dismissing the suit, is obvious upon the face of the proceed¬ 
ings. and it would be a mere technical omission on the part of the Small 
Cause Court Judge not to state it speoifioally. The omission to do so could 
injure no one. Bub in a case where there is nothing bo excite suspicion, 
and where the plaintiff has given such proof of her claim as the law 
requires, in my opinion, the plaintiff is entitled, and this Court is entitled, 
to have some indication from the Judge of the point upon which he dis¬ 
misses the suit, to show that he is not acting from mere caprice or in 
ignorance of the rules of law which regulate the proof requisite to establish 
a plaintiff’s claim. To that extent I think that the judgment in Muharru- 
mad Bakar v- Bahai Smgh (2) may be safely followed. 

The present was a suit on a kbata against a Farsi—an abkari con¬ 
tractor and presumably educated—who did not appear or offer any defence 
bo the claim, though the summons was duly served upon him. The plaintiff 
was a Hindu widow. The monetary transactions between the defendant 
and the plaintiff began during the lifetime of the plaintiff’s husband. 
The account opened [337] with an advance to the defendant of Rs. 95-5-9 
which was acknowledged by the defendant in bis own handwriting, his 
signature being written over a receipt stamp. The signature appears 
upon Ex. A passed in Samvab 1944 and is proved by the witness Jamana- 
daa Mancharam. It is not suggested by the learned pleader, vvbo 
appeared before us for the defendant, nor is be insbrucced to say that 
this or any other of the defendant’s signatures which have bean pub in. 
is a forgery. The account was continued for several years, and ends with 
an adjustment contained in Ex. E, dated in Samvab 1950, showing the 
sum of Rs. 74-4-0 as due from the defendant to the plaintiff. The signa¬ 
ture of the defendant written across a receipt stamp is affixed to this 
adjustment and is proved by the witness Bhagbidas Pitambar. The 
claim of the plaintiff would apparently have been time-barred, had it rested 
upon Ex. A and Ex. E alone. She has, however, produced a series of 
intermediate adjustments, Exu. B, C and D, purporting to bear the defend¬ 
ant’s signatures across a receint stamp. Being unable to prove these by 
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witnesses who saw them signed by the defendant (her husband, who 
conducted the business, being dead, or by witnesses who knew defendant's 
signature, she proved and put in other signatures of the defendant, £ixs. 
B, C and D, in addition to those on Ex. A and Ex. E. The Exs. G, H and 
I appear to be signed in the same handwriting as are Exs. A, B, O, I> 
and E. We asked our translator as to whetlier they are written by the 
same hand and be was satished that they were. 

Tbo chain of proof was thus complete. I entirely fail to see why 
judgment was not given for the plaintitf. The pleader for the defendant 
could not suggest any plausible reason why that was not done. He argued 
that wo had no jurisdiction to interfere in such a caso as this, but I 
cannot agree with that contention. The judgment is nob in accordance 
with the law laid down in s. 203 of the Code, and there has, I am convin¬ 
ced, been a substantial failure of justice. 

I was at first disposed to grant a remand, but am led by a perusal of 
the judgment of my learned colleague to the conclusion that we ought not 
to remand th© case, but to pass a decree for the plaintiff. 

[3383 Fulton, J.—The section of the Provincial Small Cause 
Courts Act (IX of 1887) under which this case has been called for, runs 
as follows : — 

Tf)e High Court, for the purpose of satisfying itself that a decree or 
order made in any case decided by a Court of Small Causes was according 
to law. may call for the case and pass such order with respect thereto as 
it thinks tit.” 

Tho powers conferred by that section are, as pointed out by the 
Allahabad High Court in Muhammad Baker v. Bahai Singh (1), purely 
discretionary, but apparently, before the Court can make any order revers¬ 
ing oi* modifying tbo decree oi a Court of Small Causes, it must be satisfied 
that that dorvee is not according to law. This seems to be the criterion 
of its jurisdiction under the section. 

Wliat may be tho exact meaning of the phrase “according to law” 
and whether by any ingenuity of reasoning it can, in an extreme case, be 
held sufficiently elastic to include a clearly erroneous decision of facts, it 
is unnecessary now to determine. In the present case it is manifest that 
in tho judgment recorded by tb© Judge of tho Small Cause Court the 
provisions of cl. (1) of s. 203, Civil Procedure Code, have not been 
followed. 

The claim was to recover Rs. 71-4-0. being the balance duo on an 
account begun in Samvat 1914 and adjusted at intervals by stamped 
khatas purporting to be signed by the defendant. The defendant did not 
appear, and r he Court had to determine whether the claim was within time 
and whether tho monos' had been advanced as alleged. The real question 
to be decided was as to tho genuineness of the signatures on tho various 
khatas which were put in lo prove the original loan and to bring the case 
within time. What the learned Judge thought in regard to these signatures, 
wo have no moans of knowing. .After recording the evidence ho simply 
noted as his judgment “ Claim not proved. Claim rejected with costs. 
Bub whether he held lhat none of tho signatures was proved, or whether 
ho merely doubted the genuineness of some of them, it is impossible to 
say, as they severally depended on different bits of evidence. Such a judg- 
monb cannot be said to contain the points for determination and the 
decision thereupon. Consequently it is nob such a judgment as is required 
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by s. 203, and the deoree founded thereon is not according to [339j 
law. What degree of irregularity may be suffioieut to justify the 
interference of th«s Court, oaonot perhaps with safety be laid down. But 
1 think we shall not be going too far if wo hold that a deoree founded on 
a judgment not containing the decision on the points required by s. 203 
is not according to law. This seems almost a necessary corrollary of the 
judgment of Mr. Justice Candy and myself in Second Appeal No. 885 of 
1892, where, following the decision in Bhaqvan v. Kesiir Ruverji (1), we 
reversed the decree of the District Judge and remanded the case to him 
" to pass a decree according to law, as his judgment contains no parti¬ 
culars as provided by s. 574.” This section, it is true, requires reasons 
for the decision of the appellate Court to be recorded. But it may well 
be. as in tbe present case, that the want of information in regard to the 
points for determination and the decision thereon is as inconsistent with 
tbe correct appreciation on the part of tbis Court of the grounds on which 
the decision is based as a judgment containing no reasons for the decision. 
Sere we can only conjecture what those grounds may have been. Tbe 
Judge may have disbelieved the evidence of the witnesses who spoke to the 
execution of Exs. A and F ; or be may have thought, having regard to the 
danger there often is of accepting mere similarity of bandwriting as 
sufficient proof that a particular signature is genuine, that here the simi¬ 
larity of writing was not so marked as to make it incumbent on him to 
hold that Exs. B, C and D were proved ; or he may possibly through 
inadvertence have fallen into some error of law as to the kind of proof 
requisite to establish any of the facts on which it was necessary for the 
plaintiff to rely. On all these points we have no information, and as in 
tbis particular case it is possible that tbe brief form of the judgment may 
conceal an error in law, which would have been apparent if the provisions 
of s. 203 bad been complied with, I think that tbe failure to comply with 
those provisions was a substantial error in law, and not merely a techni¬ 
cal irregularity not atfectii g the noerits of the case. I. therefore, consider 
that under the section above referred to, this Court has jurisdiction to 
pass such order with respect to the decree as it thinks fib. 

[340] NVhat that order should be. must depend entirely on tbe cir¬ 
cumstances of the case. No rule, in my opinion, can be laid down for 
general guidance without trenching on the functions of the Legislature by 
adding words to the section which are not to be found there. On 
this pc-int I entirely concur in the remarks of the Chief .Justice and 
Mr. .lustice Parsons in Poona City Mumcipnlily v Ramji Pafihunath (2). 
In the case of J^uhamin'icl PahaT v. Bahai Singh (3) ibe leainod Judges of 
the Allabalad High Court, in considering the discretionary powers of the 
High Court under s- 25. said : “ We think wo should not interfere under 
s. 26 of tbe Act unless it clearly appeared to us that some substantial 
injustice to a partv to the litigaticn had directly resulted from a material 
misapplication or misapprehension of law or material error in procedure 
in the Court of Small Causes,” but for my part I should hesitate to adopt 
such a limitation of the powers of the Court. Tbe present case illustrates 
the danger of attempting to add to the law by laying down a rule outside 
the words of the Act ; for if we were to follow the practice suggested in 
the above-mentioned judgment, wo should, in my opinion, be unable to 
give any relief to the plaintiff, albeit w’e consider that she has suffered 
Bubstan'tial injustice, because I should have a difficulty in holding that the 
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substantial injustice (i. c., the omission to pass a decree for the plaintiff 
instead of against her) was the effect of the material irregularity. That 
irregularity, I think, affected the merits of the case, inasmuch as there 
was an omission to record the Judge’s decision on the various points 
which the plaintiff w’as entitled to know and which, if recorded, might have 
enabled ber by application for review or under s. 25 to obtain a fresh 
decision ; but at the same time X should not in this case have been pre¬ 
pared to interfere, unless I also thought that the ultimate decision was 
wrong in fact as well as in form. In one sense, of course, it may be 
contended that the omission to record the findings which the law 
prescribes is unjust to the plaintiff, inasmuch as it deprives her of means 
of redress which might otherwise be at her command, but that does 
not seem to me the real ground for interference in the present case. 
The real ground appears to be that we think the decree [341] ought to 
have been for the plaintiff instead of for the defendant, and I am not 
prepared to say that I think this error in the decree was the effect 
of the erroneous form of the judgment. It may well be, and I can 
see no reason for presuming the contrary, that the learned Judge, who 
has had long experience and must be well versed in all the sections of the 
^Evidence Act, would have arrived at exactly the same result even though 
be had strictly followed the requirements of s. 203- The ground on 
which I would base our decision is that the error under s. 203 brings the 
case within our jurisdiction, and chat the case being thus before us we 
are entitled, on feeling convinced that a failure of justice has occurred, to 
pass an order which will rectify the mistako. The reason why I think 
the decision is wrong, is that the similarity of handwriting and the 
evidence recorded loaves no doubt in my mind that all the khatas are 
genuine having regard to the fact that the pleader for the defendant, who 
appeared before us, was not instructed to say that they were forgeries, and 
that the defendant himself, who is an abkari contractor and as a mac of 
business must be aware of the expediency of making a clear statement of 
hia defence, has never made such statement or offered to give evidence. 
Tlio case having been fully beard ex parte owing bo tho absence of the 
defendant in the Small Cause Court, and no reason having been suggested 
why he should be granted anew trial, I should bo disposed to order that 
the decree of tho Court of Small Causes be converted into one for the 
plaintiff for tho amount claimed with costs, including the costs of the 
present application. 

Rule vtade absolute. Decree for RlainUff. 
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Before Sir C. F. Farran, Ft., Chief Justice and Mr. Justice Fulton. 


Shri BEHARiiiAiiJT Bhagwatprasadji {Original Defendant No. 6), 
Appellant -v. Bai KaJBAi and ANOTHER {Original Flaintiff and 
Defendant No. 1), Respondents,'^ [28bh July, 1898.] 

■Bindu iaii; — Widow — Maintenance—liiglit of maintenance charged on properly left by 
testator—Sale oi such property in fraud of widow's right of maintenance—Right of 
widow as against purchaser—Transfer of Property Act {IV of 1882), s. 39 —Executor 
power of sale of—Probate and Administration Act {V of 1881), s. 90, as amended 
by Act VI of 1889, s. 14, 

A testator, by his will, gave his widow’s maintenance out of the income of hia 
immoveable estate, subject to a limited power of sale or mortgage conferred upon 
bis execuirtiz for a special purpose. It was found by the lower Courts that a 
large part of the property was sold by the executrix with the object of defeating 
the claim of tbo plainti^, who was one of the testator's widows, and that the 
purchaser was aware of the fraud. 

Eeld, that the plaintiQ was entitled to recover her maintenance out of the 
property in the hands of the purebaser. Tbo purchaser having been aware of 
the fraud, the plaintiff’s right to miiotenance against the property in his bands 
remained unaffected whether under s. 39 of tbo Transfer of Property Act (IV of 
1882) or the law previously in force and irrespective of tbe possibility of her 
claim being satisfied from other property. 

Section 90 of the Probate and Administration Act (V of 18SI) as amended by 
Act VI of 1889, 8. 14, gives an executor merely the ordinary powers of sale that 
an owner would have in so far as they are not limited by the will, and as such, 
those powers are subject to the usual rates of equity. 

tRel., 36 P.R. 1907 = 11 P.ti.R. 1908 = 118 P.W.R. 1907 ; D.. 37 C. 3C2 (366)=G Ind. 
Cas. 893.] 

Second appeal from the decision of Rao Bahadur Chandulal Mathura- 
das, First Class Subordinate Judge of Ahmedabad with appellate powers. 

This was a suit by a widow to recover a house, arrears of mainten¬ 
ance. etc., bequeathed to her by her husband Motibhai Dhoribhai. The first 
defendant (Hetba) was the mother of the testator and the executrix of his 
will. Defendant No. 2 was the plaintiff’s co-widow and defendants Nos. 
3 and 4 were the sisters of the testator. Tbe fifth defendant (appellant) 
was the purchaser of the whole or nearly the whole of the testator’s 
property (including the house in question) from defendants Nos. 1, 2, 3 
and 4. 

The testator Motibhai Dhoribhai, of Nadiad, died on the 20fch Juno, 
1882, leaving him surviving his mother Hetba (defendant No. 1. [3433 
two widows, Kasanba, and Rajbai (plaintiff), and two sisters Hira and 

Harkha. By his will, dated the 19th May, 1882, be appointed his mother 
Hetba (defendant No. 1) “to carry on the vahivat of his properties,” and 
he {inter alia) gave a legacy of Rs. 601 to his younger widow, Rajbai 
(plaintiff), to be paid out of his moveable property. He also directed that, 
if she could not live jointly with the others, she was to be given a house 
No. 2 for her residence and Rs. 50 every twelve months for her expenses. 
Ho further gave his mother Hetba (defendant No. 1) authority for certain 
purposes to mortgage or sell the property, and after her death tbe manage- 
meot was to be given to his sister Ilira. The following is the material 
portion of the will :— 

* There are at present living my mother named Hetba, and I have 
two wives, of whom Easanba is elder and Rajbai is younger, and two 
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sistars * Hira and * Harkba. * I authorize my mother Hetba- 
to carry on the vahivat of my properties. * * 

“My properties are to be dealt with in the following way. Oat of 
my moveable property Rs. 600 are to be paid to the elder of my wives * 
and the younger should be paid Rs. 601. Both my said wives are after 
my decease to be obedient to my mother. * But if any one of my two- 
wives or both of them cannot take her or their food jointly, the younger 
wife is to be given house No. 2 for her residence and Rs. 50 (Babasai 
currency) are to be paid to her every twelve months for expenses, and the 
older one is to be given the western one of the two houses. No. 10, for her* 
residence and Rs. 50 for expenses every twelve months. * * 

“ As to the whole of the immoveable and moveable property that may 
remain after excluding the properties dealt with above, my mother BTetba 
has the right of carrying on the vahivat thereof * as long as she may 
be alive. And she has authority to effect a mortgage or sale in order to- 
make gifts for charitable and religious purposes for the benefit of her soul 
and to the mandir at Vatdal. * * After my decease and the decease- 

of my mother as to whatever of my above-mentioned property may be- 
remaining, after excluding therefrom the property which my mother may 
have dealt with, the vahivat thereof is to be carried on, and the same is to 
be taken possession of, by my sister Hira. 

“ Oo the decease of my wives, after my and my mother’s death, as 
to whatever property belonging to them there may be. the same also is to 
be enjoyed by the person (or persons) who may he enjoying my property 
at the time, and the person or persons who may be enjoying the property 
is or are to make outlays in respect of the obsecjuial ceremonies in any 
manner ho likes, and the person who may be enjoying the property is to 
go on paying every year to the wives the miintenance allowance which I 
have fixd above, or keep them and maintain them together as far as 

possible. * 

[344] On the 25th November, 1895, the plaintiff Rajbai brought this 
suit to recover the house bequeathed to her as above stated and Rs. 84-6-0 
arrears of maintenance and the legacy of Rs. 601. She alleged that as 
sho could not agree with her co-widow Kasanha (defendant No 2) she 
had begun to live separately in 1893 and had demanded separate residence 
and roaintonanco, which were refused. She also alleged that Hetba 
(defendant No. 1) had fraudnlentlv sold tho bouse bequeathed to her (the 
plain!iff) to tho fifth defendant (appellant) in order to defeat her (the 

plaintiff’s) claim. . . i.l 

Tho first defendant Hotba, pleaded that tho plaintiff s claim to the 

legacy of Rs. 601 was barred by limitation, and she further slated that the 
whole of tho testator’s property had been sold to the fifth defendant. 
Onfondants Nos. 2. 3 and 4 pleaded to the same effect. 

Defendant No 5 answered that ho had purchased only a part of the 
testator’s propertv for which ho had paid Rs. 8.750 and that this imrchase 
money together with tho remainder of tho testator’s prororty still in the 
hands of the other defendants were sufficient to satisfy tho plaintiff’s claim. 

The Subordinate .Judge held that tho plaintiff’s claim to the legacy 
of Rs. GOl was barred bv limitation, but he directed that she shonl 1 bo 
given possession of tho house bequeathed to her for residence. As to the 
arrears of maintenance bo ordered that they should be recovered from the 

first defendant fH‘*tha) alone. . 

On appeal bv the plaintiff tho Judge varied the decree by aireoti^ 

that tho plaintiff should recover the maintenance awarded to her from 
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the testator’s property, whether in the hands of the first or the fifth 
defendant. He was of opinion that the property had been fraudulently 
-sold to the fifth defendant in order to defeat the plaintiff’s claim to 
maintenance. In bis judgment, after referring to the provisions of the 
will, he continued :— 

“These provisions clearly indicate that whoever enjoys or is in 
possession of the property should allow maintenance to his widows, 
including the plaintiff. In other words, their maintenance is made a 
•charge on bis property. Defendant No. 5 has purchased a lai*ge part of 
this property; and though, in the absence of any evidence on the point, 
it is not possible to say that he has purchased it without any considera¬ 
tion whatever, still it cannot be reasonably doubted that he was the 
religious preceptor of the deceased Motibhai, and is [345] that of his 
mother and sisters. The law on the subject is that laid down by s. 39 
of the Transfer of Property Act (IV of 1832). Where a third person has 
a right to receive maintenance from the profits of immoveable property, 
and such property is transferred with the intention of defeating such 
right, the right may be enforced against the transferee if he has notice of 
such intention (s. 39). This section is consistent with the observations of 
Mr. Justice West in the well-known case of Lakshman v. Satyabha- 
mabai (1). A purchaser taking from a vendor with reason to suppose that 
the transaction was one originating nob in an honest desire to pay off debts 
or satisfy claims for which the estate was justly liable, and which it 
could not otherwise well meet, bub in a desire to shuffle off a moral and 
legal liability would, as sharing in the proposed fraud, be prevented 
from gaining by it (see Mayne’s Hindu Law, p. 432, 3rd Ed ). It is 
admitted by the defendant Beharilal that he is in possession of the 
whole of the property sold and that he knew of the will (No. 66). In 
fact, it is referred to in his document of sale (Ex. 49), and if he knew of the 
will, he ought to have koown that the property which he was purchasing 
was encumbered with the plaintiff’s right of maintenance. The purchase 
was for the comparatively large sum of Rs. 8,750 and the defendant 
has paid Rs. 2,850 to Motibhai’s uncle’s son Dwarkadas with a view 
to buy off what might appear to be his roversionai'y claim (Ex. 73). 
H© bad also promised to pay Rs. 50 annually to the testator’s sister Hark- 
haba as directed by the will (Ex. 48). Motibhai was a man of moans, and 
he seems to have left behind him no debts strictly so called. Defendant 
No. 1 did not sell the property in order to satisfy any claim against the 
estate. Why did she require such a large amount as that of Rs. 8,750 
and what did she do with it ? She was under no necessity of selling the 
property, and she had no authority to sell it. Intention is to be gathered 
from the acts of the parties. Defendant No. 1 has acted most recklessly 
and defendant No. 5 most cleverly. If the latter had taken the property 
as a religious gift, he would have taken it burdened with the charges for 
maintenance. He wants to get rid of that liability by giving it the name 
of sale. Why was nob plaintiff made a party bo the sale when all the 
rest were joined as parties to it ? The object was to defeat her rights as 
well as the rights of the other reversionary heirs. The intention was to 
take the property unencumbered, and thus to defeat the plaintiff’s right of 
maintenance. It was the intention of the first four defendants to defeat 
the right, and the last defendant could nob have been ignorant of it. The 
first four defendants were practising the fraud upon her claim, and the 
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fifth defendant had notice of it. If she cannot get her maintenance from- 
the property in the hands of defendant No. 5, I doubt that she can get 
the house from him. This case ought to be governed by s. 39 of the 
Transfer of Property Act ; and the case cited by the fifth respondent’s 
pleader cannot apply. The result is that the plaintiff's claim for main* 
tenanco is a charge on her husband’s property whether it be in the bands 
of defendant No. 1 or defendant No. 5.” 

Defendant No. 5 preferred a second appeal. 

[346] Ooknldas K. Parekh, for the appellant (defendant No. 5).— 
We did not buy the whole of the property left by the testator. The 
l^laintiff should look primarily to the other property for her maintenance. 
Section 39 of the Transfer of Property Act is not applicable. That Act 
came into force in this Presidency in 1893 while the right of the executrix 
to sell accrued long before. Secrion 90 of the Probate and Administration 
Act (V of 1881) empowers an executor to sell —Uakshman v. Satya- 
bhamabai (1). 

Daftary, for resooudenb No. 1 (plaintiff).—The will gives the exe¬ 
cutrix a power of sale only under certain circumstances. Almost the 
whole of the property loft by the testator has been sold to the appellant. 
The appellant who purchased the property knew of the fraud practised 
upon the plaintiff. Undor these circumstances he cannot be exonerated 
from liability for the plaintiiT’s maintenance—Mayne’s ITindu Daw, ss. 427 
and 430: Savitribai v. Dxixmihai (2) ; Kalu v. Kashihai (3). 

K. M. Javheri, for respondent No. 2 (defendant No. 2). 

JUDGMENT. 

F.\RU.4N, O. J.—We are of opinion that the testator by his will gave 
his widows a right to receive maintenance from the profits of his immove¬ 
able estate subject to the limited power of salooi* mortgage conferred upon 
his executrix ” in order to make gifts for charitable and religious purposes 
for the benefit of her soul lo the mandir at Vadtal as mentioned above 
{i.e , for picndan) and on other auspicious or inauspicious occasions if be 
has not specifically (subject as aforesaid) cliarged his estate with the 
payment of such maintenance. We draw this conclusion as well from 
the general purport of the will as from the express declaration of the 
testator that ho ** who may be enjoying the property is to go on paying 
ovory year to tbo wives the maintenance allowance which I have fixed 
above and to maintain them together as far as possible.” This declaration, 
though it immediacoly follows a direction to the person who may enjoy 
the property after the death of the testator’s wives and mother as to the 
porformanco of their several obsequial ceremonies, appears to be a general 
direction as to the maintenance of his wives, and nob a direction confaned 
to the person who is to enjoy the property after the mother’s death. ibe 
testator’s widows are. [347] we think, under the terms of the will, in a 
position exactly analogous to. if nob more favourable than, that of a 
widow entitled under the general Uindu law to maintenance out of family 
nrooerby in the hands of one of the surviving members of such family. 

It was argued by Mr. Gokuldas for tbo appellant that the Transwr 
of Property Act rolled on by the First Class Subordinate Judge, A. F.. 
was inapplicable bo the present case notwithstanding that the oonveya^o 
to the fifth defendant took place after it bad come into force. Id® 
contended that the right of the executor to sell the property which haa 
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accrued on the death of the testator in 1882, could not be reduced by the 
provisions of s. 39 of the Transfer of Property (Act TV of 1882) having 
regard to the provisions of s. 2. Probably this argument is correct, but 
the point is not material, as it does not appear that s. 39 has made any 
change in the law as explained in Mr. Justice West’s judgment in 
Lakshjnan v. Satyahhamabai (1). That judgment had evidently been 
carefully considered by the Subordinate Judge, and we think that its 
principles were correctly applied. The Subordinate Judge found that 
the fifth defendant was aware of the fraud on the plaintiff that was 
practised by the first four defendants in order to defeat her claim to 
maintenance, and in these circumstances her right to maintenance re¬ 
mained unaffected against the property in his bands whether under s, 39 
of the Transfer of Property Act or the law previously in force, and 
irrespective of the possibility of her claim being satisfied from other 
property. At p. 520 Mr. Justice West said : “ I find a difficulty in 

accepting the doctrine that it depends on how the widow*s claim may or 
can be met, whether she can have recourse to property already sold to 
provide her with maintenanco. . . W’hat was honestly purchased is 

free from her claim for over : what was purchased in furtherance of a fraud 
upon her, or with knowledge of a right which would thus be prejudiced, is 
liable to her claim from the first.” The law thus laid down was nob 
seriously attacked, and wo think we ought to follow it. 

As regards s. 90 of the Probate and Administration Act, 1881, as 
amended by Act VI of 1889, which, it was contended, gave the executor 
full power to dispose of the property, we think [348] that the will in this case 
impliedly imposes a restriction upon the power of the executrix to dispose 
of the immoveable property of the testator, and that the section relied on 
does not assist the defendant. It was not indeed until the reply that the 
pleader for the appellant was driven to rely upon it. The general purport 
of the will evidently evinces a desire upon the part of the testator to keep 
the property intact, and the limited power of sale already referred to is, 
we think, a clear indication of the testator’s desire to restrict his executrix 
tea power of sale for the special purpose which he has specified. Besides, 
it is not clear that the section precludes tho application of the equitable 
principle on which the decision in LaksJunan v. Satyahhamabai is based 
and which has been embodied in s. 39 of the Transfer of Property Act. It 
cannot seriously be argued that s. 90 of the Probate Act in any way 
supersedes s. 39 of the Transfer of Property Act, as there is nothing in 
the section itself to indicate any such intention. It seems to give the 
executor merely the ordinary powers of sale that an owner would have in 
so far as they are not limited by the will, and as such those powers would 
be subject to the usual rules of equity. V/e confirm the decree with 
costs. 
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Before Sir C. F. Farran, Kt»» Chief Justice^ and Mr. Justice Stra/ihey. 


Trimbak GangadhaR RaNaDE (.Original Plaintiff), Appellant 
V . BhagwandaS MdCjGHAND and others iOrigi7ial Defendants), 

Respondents.'^ [15tih April, 1898.] 


Mortgage—Potoer of sale—Suit to set aside sale under pow^v of sale—Promise bv ntotl- 
gagee to fosfp'ine sale—Evidence of such promise admissiole — Ei}ide7ice ActiT of 
1872-, s. 92. proviso 4 —Contract Act {IX of JS7‘2), s. 63 —Transfer of Proptrly Act 
(IV of 1892), s. 69 —Toieytof Bombay, limits of. 

The plaiobiS morigsiged cortaio property to the first defendant on 2dbh 
December, 1895. By the mortgage-deed the mortgage-debt was made re-payable 
on 28tb December, 1896. On the I2tb May, 1897, tbe first defendant sold it by 
anotion under the power of sale contained in the mortgage.deed, [349} aod the 
second defendant was tbe purchaser. Tbe plaintifi now sued to set aside tbe 
sale and to be allowed to redeem, alleging that on the day before tbe sale tbe 
first defendant bad orally promised and agreed to postpone the sale for four days 
and that the second defendant had notice of this fact before he purchased tbe 
properly. 

Held, that evidence of such oral agreement was admissible. It was notan 
agreement to modify any of the terms of the mortgage ; it was merely an agree¬ 
ment to forbear, for a period of tour days, from tbe exercise of the power of sale 
given by tbe mortgage. It, therefore, did not fall within proviso 4 of s, 92 of 
tbe Evidence Act (I of 1872). 

Held, also, that the said promise or agreement, if made by the mortgagee, was 
not an extension of time for the performance of the plaintiS’s (mortgagors) 
promi.-ie to him, which was to pay the mortgage-debt on the 28th December, 
1896. but was an agreement to refrain from exercising, for a stated period, the 
right of sale arising from non-petformaoce, aod, therefore, s, 63 of the Contract 
Act (IX of 1672) did not apply. 

Land situate in the district of Mahim within the island of Bombay, and with¬ 
in the local limits of the original jurisdiction of the Hi^jh Court, is situate 
within tbe town of Bombay, in tbe sense in which that expression is used in 
8. 69 of tbe Transfer of Property Act (IV of 1882). 

[R.. 12 Bom.L.R. 669=11 Or.DJ. 544=7 Ind. Cas. 935 ; 19 lod. Cas. 991 =4 P.R. 
1914 = 243 P L.R. 1913=145 P.W.R. 1913 = 207 P.W.R. 1913; 24 Ind. Cas. 
391 ; 27 Ind. Cas. 269.) 


Suit by a mortgagor for a declaration that a sale by a mortgagee 

was void, and to be allowed to redeem the mortgage. 

The plaintiff was the owner of certain property situate at Lower 

Mahira in the island of Bombay, which he mortgaged on the 28th 

Docembor. 1895. to the first defendant (Bhagwandas) for Rs. 8,000 to be 

repayable in one year. , . 

On tbe 8th January, 1897. tbe first defendants solicitors gave notice 

to tbe plaintiff that, unless the mortgage-debt was paid off within three 

months, the property would be sold under the power of sale contained m 

the mortgage-deed. 

On the 28th April. 1897, the sale was advertised for the 12th May, 
1897. On that day accordingly it took place and the mortgaged property 
was sold to the second defendant (The Standard Mills Company) for 

The plaintiff alleged that on the evening of the llth May, *.e., the 
day before the sale, ho had an interview at Ghat Cooper with the 
defendant, at which, the latter agreed to give him four days’ time within 


• Suit No, 307 of 1897. Appeal No. 968. 
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whioh to pay off the mortgage-debt, and promised that the sale fixed for 
the next day should be postponed ; that be (the [8503 first defendant) 
told the plaintiff to meet him the following morning at bis (the defendant's) 
solicitor’s office, in order that the necessary steps might be taken for the 
postponement ; that he met the first defendant accordingly as arranged, 
but that the defendant left the office, telling him to await his return ; 
that the plaintiff accordingly waited for several hours in the office, but 
the defendant did not return ; that finding that the defendant did not 
return, he (the plaintiff) w'ent to his own solicitors and caused a letter 
to be written to the defendants’ solicitors stating the agreement to give 
four days’ time and warning them not to permit the sale to take place. 
This letter he also caused to be read at the auction, whioh nevertheless 
took place in the evening of that day. 

The plaintiff further alleged that, but for the first defendant's 
conduct in causing him (the plaintiff) to wait for several hours at the 
solicitors’ office on the 12th May, he would have been able to procure 
the money required to pay off the debt and thus have prevented the 
■sale. 

The monev was subsequently procured by the plaintiff and was tender¬ 
ed to the solicitors of the first defendant, bub the bender was refused and 
the conveyance of the property bo the second defendant was completeo. 

Kirkpatrick (with Macpherson) for plaintiff. 

Robertson (with Davar) for defendant No. 1. 

Anderson (with Rang, Advocate General) for defendant No. 2. 

The following authorities were cited :—Transfer of Property Act (IV 
of 1882), s. 69 : Fisher on Mortgage, p. 460 ; Coote on Mortgage, pp. 475, 
476; Orme v. Wright (1); Seltvyn v. Garfit {2) \ Jenkins v. Jones {Z) \ 
Rarkinson v. Sanbury (4) ; General Clauses Act, X of 1897, s. 3, cl. 41 . 

Fulton, J. —(Having found upon the evidence that the first defend¬ 
ant had promised the plaintiff to postpone the sale for four days, and 
had told him to wait at the solicitors’ office as alleged by the plaintiff, 
’His Lordship continued :—) 

C35li So far I have found the above facts in the plaintiff’s favour, 
bub when I come to the question whether by these occurrences bbe plaintiff 
Was prevented from paying off the money in time to stop the sale I am 
obliged to find against him. He has nob proved that his negotiations bo 
raise money were in such an advanced condition that he could by any 
possibility have paid the money on the 12th. He says he could have done 
80 if he had not been kept waiting at the solicitors’ office, but bis state¬ 
ment is contrary to all probability. He evidently did not think so himself. 
If he had thought so. there would have been no object in his begging for 
time. No witness has been called bo say that he was ready, or would have 
been ready had he been asked to advance the money on the 12th M^ay. 
It is true a tender of Bs. 8.500 was made on Monday the 17th. Bub it is 
contended by the defence that this was merely a sham tender, the money 
being lent for the purpose with the assurance that it would nob be 
accepted. It is impossible to see how it could have been accepted 
by Bhagwandas’ solicitors after he had by the auction bound himself bo 
sell to bbe second defendant. Bub, of course, it cannot be said with 
certainty that the facts wore all known to the man who advanced the 
money, and it is possible that the tender was made seriously in the hope 
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that in some way or tbe other it would be accepted. Asauming, however, 
that tbe tender was made with the hope of its being accepted, and that by 
tbe J.7th the plaintiff was really in a position to pay off the mortgage, 
there is nothing to show that he was in that position, or that he might 
have been but for this detention at the solicitors’ office on the 12tb. 

Ido not think it is proved that the property was sold at an under¬ 
value. The evidence is contradictory and leaves the point doubtful, but I 
do not think the question really affects the determination of the suit. 
Had anything turned on tbe point, it would have been necessary to appoint 
an inilependent commissioner to value the property. 

On these facts I have to consider the law to be applied. It was 
contended that, under proviso 4, s. 92, of the Evidence Act (I of 1872) an 
oral agreement could not be proved. Possibly this is the case. But the 
so-called agreement made at Ghat [3623 Cooper was a purely gratuitous 
promise which could not bo relied on as a contract. If the plaintiff had 
shown that ho was in a position to pay the money on the 12tb, and was 
precluded from doing so by his reliance on the morlgagee’s promise, the 
case would have been different. To such a state of circumstances I do 
not tiiink s. 92 would havo applied, and if, knowing of such circumstances, 
tho purchaser had bouglit, I apprehend that lie would havo been treated 
as a trustee for tbe mortgagor, wlio by a breach of faith of which he was 
aware, had been ])revented from redeeming his property whilst there was 
still time. In such circumstancos I doubt wiiethor tlie purchaser could 
bavo relied on s. G9 of the Transfer of Property Act, 1882, or on any other 
section. 13ut as matters stand, I cannot see that there was any equity 
against the purchaser. The mortgagee was exercising his legal right of 
sale, wliich subsisted so long as the property was not redeemed. The 
mortgagor has not shown that by anv roasonahle pos-'^ibility he could have 
redeemed before tho hour fixed for the sale. The breach of piomise on 
the part of tho mortgagee may have been a serious disanpointmonb bo the 
mortgagor, but I do not think that his position was really altered for the 
worse hv this fact. Tho purchaser who was anxious to buy, and is nob 
shown to have acted in collusion with the morbgageo. could not have 
refrained from bidding without runnina tho risk of losing tho property 
akogether. 1 think, then, be is entitled to stand on bis legal rights, and 
no ground has boon shown for setting aside the sale. 

It was also contended that a sale during plague tune was unfair and 
inequitable. J3ub I think tho morbgageo was entitled to onforco his rights. 
There is no analogy between a case, like this, of a sale during the 
continuance of a calamity of uncertain duration and (as in ^ 

a sale purposc-lv fixed for an election day when it was certain that few 

people would bid. It is a misfortune for tho mortgagor if property was 
undulv depreciated at that time, bub that io a risk which seems inseparable 
from his position. Tho sale was nob specially burned on. Tbe mortgagee 
bad for months been asking for payment and he was consequently 
entitled to sell, which he did. after tho usual advertisement of the 

intended sale. _ , . . • « 

[3533 Tho only other point to which I need advert is a curious one 

urged on behalf of tho plaintiff, ui^., that property at Mahim Property 

within the town of liomhay. ^Transfer of Property Act (IV of 1682). s- 69.) 
It must ho conceded that, in ordinary language, land at Mabim thoug 
within tho island would not bo described as within the town ol iiomb&y^ 
Bub to construe the section correotly. the history of the island mus 

borne in mind. In this island previously bo the introduction of the 
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the mortgagee 'was entitled to exercise the powers of sale conferred by a 
mortgage in lElngUsh form, and it may safely be said that it was not the 
intention of the Liegislature while preserving the power in one part of the 
island to withdraw it in another. It is true that the Court must be very 
careful not improperly to depart from the words of the law, but to a case 
like the present, where the intention of the Legislature is clear, I think I 
must apply the principle contained in Salmon v. Duncombe (1) and treat 
the word '* town ” in its application to Bombay as referring to the whole 
island. To construe it otherwise would make the section in its reference 
to Bombay wholly unreasonable. In s. 2 of Act XIII of 1856 for regulat¬ 
ing the Police in the Towns of Calcutta, Madras and Bombay, the word 
town is defined to mean all places within the local limits of the jurisdiction 
of Her Majesty’s Supreme Court, A similar definition is given in Act 
XIV of the same year. In Act IV of 1857 it is provided that the words 
Town of Bombay ” shall include all places within the islands of Bombay 
and Colaba. In the Bombay municipal legislation commencing with 
Bombay Act II of 1865 “ City ” is the word used. In the General Clauses 
Act X of 1897 “ Presidency town ” is clearly defined. No definition of 
the words “ Town of Bombay *’ applicable to all Acts of the'Government 
of India has been pointed out as in force when the Transfer of Property 
Act was enacted. But as we find that in some Acts the phrase was 
expressly defined as relating to the whole island, it seems not unreasonable 
to suppose that the term was not coosidered inappropriate and was employ¬ 
ed in other Acts in the sense which in some it was expressly declared to 
bear. For legislative purpose the expression appears to have acquired a 
technical meaning. On £3543 the issues I find as follows:—(His Lord- 
ship stated his findings). I reiect the claim and direct that the plaintiff 
should pay the costs of the second defendant. Having regard to my 
finding on the first issue I think that the first defendant should pay his 
own costs. 

The plaintiff appealed. 

Kirkpatrick and Raikes, for apnellant.—They referred to the Con¬ 
tract Act (IX of 1872), s. 63 ; Davis v. Cundasami (2) : Albert v. Grosvenor 
Investment Co.(3) ; Wiliiams v. Sterii (4) ; Selwynv. Gariit (5) ; Conveyan¬ 
cing Act (1881), s. 21 ; Fisher on Mortgage (5ch Hd.), p. 459, para. 961 ; 
Bailey v. Barnes (6)- 

Russell and Davar, for respondent No. 1 (defendant No 1).—They 
cited Mumford v. Peal (7) ; Tucker v. Daing (8) ; Kvidonco Act (I of 1872), 
s. 92 ; Contract Act (IX of 1872), s. 25. 

Anderson (with Lang, Advocate-General, and Scott), for respondent 

No. 2 (defendant No. 2). 

JUDGMENT. 

The judgment of the Court was delivered by 

Strachby, J.—(His Lordship, after examining the evidence, differed 
from Fulton, J., and found that no agreement to postpone the sale was 
proved, and continued :—) 

The first defendant in the witness-box has given a complete denial 
to the plaintiff’s allegations. The evidence adduced by the plaintiff is 
not of a quality which removes the doubts which the improbabilities of 

(1) (IS86) 11 Ap. Oa. 627. f'2) 10 M. 398. 

(3) (1867) li. R. 3 Q. B. 123. (-4) (1879) 5 Q. B. D. 409. 

<6) (1888) 38 Ob, IX 273. (6) <1894) 1 <Jh. 25. 

(7) 2 A. 857 (863). . . (8) (1856) 2 K. and J. 745. 
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his story have produced in our minds. We have, therefore, come to the 
conclusion that ho has failed to prove any promise or agreement on the part 
of the first defendant to grant four days’ time for payment of the morbgago- 
debc or to postpone the sale. It was contended on behalf of the first 
defendant that no oral agreement of the kind alleged by the plaintiff 
could be proved, having regard to the fourth proviso to s. 92 of the 
Evidence Act. It appears to us, however, that C35Sj such an agree¬ 
ment would not be an agreement to rescind or modify a contract, . 
grant or disposition of property within the meaning of the proviso. It 
would be an agreement by the mortgagee, not to modify any of the terms 
of the mortgage of the 28th December, 1895, but to forbear for a period of 
four days from the exercise of the power of sale which it created. We sec 
no reason why such an oral agreement could not bo validly made and 
proved. 

Assuming the Division Court to be right in its finding that the first 
defendant on the 11th May. 1897, promised bo give the plaintiff four days 
time, the question arises, what is the legal effect of such a promise ? It 
would be, as we have said, a oromise by a mortgagee having a power of 
sale to forbear from the exercise of the power for four days. Now there 
was admittedly no consideration for the promise, no benefit to the mort¬ 
gagee or detriment to the mortgagor : the arrangement was exclusively for 
the mortgagor’s advantage. The learned counsel for the plaintiff sought 
to meet this difficulty by relying on s. 63 of the Indian Contract Act, which 
provides that every promisee may extend the time for performance of the 
promise made to him, and on the decision in Davis v- GundasaTYii ID* 
where it was held that an agreement extending the time for the perform¬ 
ance of a contract falling under s. 63 of the Contract Act does not require 
consideration to support it. Without expressing any opinion i^on 
that proposition, it aopears to us that s. 63 of the Contract Act oes 
not apply to the case before us. It occurs in a group of sections heade 
“Contracts which need notbo performed,” and it enables a promisor, where 
the time for performance of his promise has boon extended by the promts^, 
to plead such extension in answer to a demand for performance a 0 
time originally fixed by the contract. The extended time is substituted in 
the contract for the original time. Now, in the contract of rnorbgage. 0 
time for performance of the mortgagor’s promise was the due date, tne 
28th December 1896. No extension or alteration of the time was ever 
made by the mortgagee. Under the deed the power of sale was oot to b© 
exercised unless default should be made in [356j payment of the 
principal debt on the due date, and until three months after notice 10 
writing requiring such naymeot had been served on the mortgagor. iNo 
payment was made on the due date. The necessary notice in writing was 
given on the 8bh January, 1897. In April the three months expired and 
the power of sale thereupon became exerciseahle under bl^ 
under a. 69 of the Transfer of Property Act. IV of 1882 . On the 28bh 
April the mortgagee advertised the property to be sold on the l.<5 • 

That was the state of things existing on the 11th May, 
mortgagee's agreement to give four days’ time is alleged to have 
made. Up to that date it is not suggested that there was any ©^tension 
of time. Now, assume that on the 11th May the mortgagee P*^^*^* . 
to give the mortgagor four days' time, and meanwhile to pos . 

sale. Such a promise no dou bt involved a forbearauce of the e __ 

a) 19 M, 398. 
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of the power of sale, and a consequent extension for the same period of 1896 
the mortgagor’s right to redeem, which may always he exercised up to Aprip 15. 

the moment of sale. But it was not an extension of the time for the - 

performance of the mortgagor’s promise to pay the mortgage-debt as OrigINAIi 
fixed in the deed, in the sense in which the expression ‘ time for nerform* GiVllj. 
anoe of the promise ’ is used in s. 63 of the Contract Act. The time 
for performance in that sense never ceased to be the 2Sbh December, 

1896. After that date tbe mortgagor was still bound to pay the debt 
and could have redeemed on payment, although the time for performance 
bad passed. To say that a promise by tbe mortgagee on tbe 11th May 
to postpone the sale would extend the time for performance of the 
mortgagor’s promise under the contract, is as incorrect as to say that on 
the 10th May there were still two days within which the mortgagor’s 
promise might be performed. The time for performance of the contract 
must not be confounded with the time within which, notwithstanding 
default in performance, the mortgagor in default might still redeem. 

It follows that the mortgagee’s agreement of the 11th May, if made, 
was not an extension of tbe time for performance of the mortgagor’s 
promise to him, but an agreement to* refrain from exercising for a 
stated period the right of sale arising from non-performance. That 
being so, s. 63 of the Contract Act does not apply. [357] The facts 
in Dam's v. Ciindasami were totally different. A case much more 
nearly resembling tbe present is TVilliams v. Stern (1). It appears to 
us that if, contrary to the conclusion at which we have arrived at on 
the question of fact, the first defendant agreed on the 11th May to give 
tbe plaintiff four days ’ time and to postpone tbe sale, the agreement was 
not binding on him, because there was no consideration to supDorb it. It 
was contended on behalf of tbeplaiocitf that, ap^rt from the question of 
agreement, tbe first defendant was in some way estopped: that he misled the 
plaintiff into tbe belief that the sale would not be held oq the 12th May, 
and that the plaintiff, if not so misled, might have been able bo raise the 
amount of the debt and pay it in time to prevent the sale. As in tbe case 
of Williams v. Stern, the first defendant’s promise, if made, was not a 
misstatement of existing facts which operated to the plaintiff’s disadvan¬ 
tage : it was merely the expression of an intention, a “ mere naked promise ” 
nob enforceable in law. We agree with the Division Court that there is 
no evidence to show that the plaintiff was prevented by any act of the 
first defendant from paying the mortgage-debt in time to stop the sale. 

He says that ho was prevented because, in consequence of the first 
defendant’s promise, ho remained at Messrs. Wadia and Ghandy’s office 
more or less from 10 A M. until 3 P.M. on th 12bh May. The auction took 
place soon after 5 45 P.M. Upon his own shovving, the plaintiff clearly 
did nob believe that he could raise the money in four or five hours, or he 
would nob have asked for four days. He made a tender of the mortgage 
money for the first time on the 17th May- In our opinion, there is no 
ground for the contention that, but for the first defendant's conduct on 
the llbh and 12bh May, the plaintiff would have bsen in a position to 
pay off the debt before the sale took place on the 12th. 

In this view of the case, the power of sale was not improperly or 
irregularly exercised within the meaning of the deed and of s. 69 of tho 
Transfer of Property Act, 1882, and it is unnecessary bo inquire whether, 
upon the contrary view, the title of the purchaser, the second defendant, 


(1) (1879) 6 Q. B. D. 409. 
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would have been impeachable on the ground of express notice. XJpon 
another point we need only say that we agree with the ^Division 

Court that the mortgaged property, being situate at Mahim within the 
island of Bombay and within the local limits of this Court’s original civil 
jurisdiction, is situate within the town of Bombay, in the sense in which 
that expression is used in s. 69. The decree of the Division Court must 
be conBrmed, but as we differ from the learned Judge’s finding on the 
first issue, the plaintiff must pay the costs in that Court of the first as 
well as of the second defendant. The plainbift must also pay the costs of 
this appeal. 

Attorneys for plaintiff.—Messrs. PaynCt Gilbert and Sayani, 

Attorneys for defendants.—Messrs. Wadia and Ghandy, and Messrs. 
Ardcsir^ Hormiisji and Dinsha. 


23 B. 358. 

ORIGINAL CIVIL. 

Before Mr. Jnsticc Strachey \ and^ on appeal, before Sir Louis 
Kershaiv, Kt., Chief Justice, and Mr. Justice Fulton. 


Great Indian Peninsula Railway Company {Original Defendants), 
Appellants v. The Municipal Corporation of Bombay and 
H. A. Acwortii, Municipal Commissioner {Original 
Plaintiffs), Bespo^idents.* [11th November, 1898.] 

^ya^€y‘^vor?cs—’j\2unicip(^H(1/ of Doinbay-^^ight to enter on land of Railway Company to 
/rtJ/tl'c. —Ijotubay municipal Act (/font. Act 111 of 18S3), ss. 222. 265— 
liailivap Act IX of 18U0. s. 1— Accommodation works. 

Under the Bombay ^lunicipal Act (Bom. Act III of 1888) the Corporation 
of Bomb.ay has the ripht, for the purpose of supplying the city with water, to 
enter upoft land bcloncinc to olber owners, to make connections between the 
the mains, and to lay the pipes forming the conucotions through or under such 
lands without the owners’ permission* though not without giving them reason¬ 
able notice in writing. 

//eW. alpo, that e. 12 of the Railway.^ Act (IX of 1890) does not exolude the 
above right of the Corporation of Uombty to enter on land belonging to tbo 
fi. I. P. Railway Company for the said purposes. 

Sl'IThy the Municipal Corporation of Bombay to obtain a declaration 
that certain land mentioned in the plaint was vested in them, and that, 
even if it was not, they were entitled to enter upon it for the purpose of 

executing certain works necessary bo supply water to the City of Bombay, 

and for injunction, i^rc. > * xr^vx ^ , 0,^0 a 

[359] The plaint alleged that by virtue of Act XIII of 1803 and 

0 ubsG(iuenb Acts of the Legislature the land in question with other lands was 

vested in the plaintilTs for the purpose of carrying the water of the Vehar 

Lake into the town of Bombay and there distributing the same ; that in 

January, 1894, the plaintiffs desired to make aoonneebion in the Vehar 32 

main for the purpose of carrying Vehar water into the Arthur Road 27^ 

main. They also proposed to make a connection between the Tansa 4o 

main and the Vehar 32 " main. The two places at which these works 

respectively were to he executed were marked X and Y, respectively, m a 

plan annexed to the plaint. _ 

• Suit No. 370 of 1894 ; Appeal No. 984. 
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The following are the material paragraphs of the plaint:—- 
4. The plaintiffs by their workmen on the 29fch day of January, 
1894, entered on the land through which the said Vshar 32" main runs at 
the spot marked with the letter Y on the said plan and began to excavate 
the soil over the said Vehar main for the purpose of making the connection 
second above mentioned, but the defendants claimed to be entitled to refuse 
to allow the plaintiff's men to work at the said spot without their 
permission, and the defendants claim the land through which the said 
Vehar main runs at the said place as their own, and refuse to allow the 
plaintiffs to make the connection aforesaid, or to enter upon the said land 
at the place aforesaid, except upon conditions which the plaintiffs are 
not bound to agree to. 

‘ 5. The plaintiffs say that the land at the places marked X and Y 
on the said plan is vested in the plaintiffs and is not the property of the 
defendants as they allege, and in the alternative the plaintiffs say that, if 
they are wrong in this contention and the said land is the property of the 
defendants, yet nevertheless the plaintiffs are entitled to enter on the said 
land in the way and in the manner and for the purposes that they entered 
on the same on the 29th day of January, 1894, and that the defendants 
are not entitled to prevent them so entering." 

The prayers of the plaint were as follows ;— 

1. That it may be declared that so much of the land shown in the 
plan deposited in the office of the Secretary to Government of Bombay 
mentioned in the 2nd paragraph of this plaint as occupied by the Vehar 
pipe as corresponds with the places marked X and Y on the plan Ex. A 
hereto annexed is vested in the plaintiffs. 

“ 2, That it may be declared that the plaintiffs are entitled to enter 
upon the land at the said places marked X and Y as aforesaid for the 
purposes mentioned in the 3rd paragraph of this plaint even if the land is 
the property of the defendants, without the permission of the defendants. 

“ 3. That the defendants may be restrained by the order and injunc¬ 
tion of this Honourable Court from preventing the plaintiffs, their servants 
and agents entering C3603 upon the said land at the places marked X and 
y. as aforesaid for the purposes mentioned in paragraph 3 of this plaint 
or for any other purpose for which the plaintiffs may lawfully enter 
thereon." 

The defendants by their written statement did not admit that the 
land in question was vested in the plaintiffs, and submitted that, oven if 
it was, the plaintiffs, having regard to s. 12 of the Railways Act of 

1890), were not justified in entering upon the tlofendanbs’ land and 
attempting to do the said work without the permission of the defendants. 
They further contended as follows :— 

“ 2. The defendants say that in the months of September, 1893, 
and January, 1894, the plaintiffs’ servants, without the permission of the 
defendants, entered upon the defendants’ land for the purpose, as alleged 
by the said servants, of laying down therein 2 pipes to connect the 32 " 
Vehar main with the Tansa main ; portions of both these pipes were 
intended to be placed upon land of the defendants. The defendants will 
rely upon apian furnished by the plaintiffs’ engineer to them showing the 
proposed connections and upon the correspondence, copies whereof are 
hereto annexed and marked collectively No. 1. 

3. The defendants say that, irrespective of the provisions of s. 12 of 
the Railway Act, 1890, the plaintiffs were not justified by any of the 
provisions of the Municipal Act, 1888, in doing what they attempted to 
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do. and that the defendants were justified in preventidg the plaintiffs* said 
servants from making the said connections, 

" 4. The defendants do not admit that the land at the places marked 
X and Y on the plan annexed to the plaint, and marked A, is vested in 
the plaintiffs, but the defendants say that it is the nroperty of the defend¬ 
ants. having been acquired by them in the year 1869. The defendants 
submit that in no event were the plaintiffs entitled to enter on the said 
land in the way or in the manner or for the purpose that they entered on 
the same on the 29'h January, 3894.” 

The case was tried by Strachey, J., in December 1897. 

InvciiiTiiy and Ltoxondes appeared for the plaintiffs. 

Lang (Advocate-General) and RusselU for the defendants. 

The following issues were raised :— 

1. Whether all the lands and other immoveable property, necessary 
for the purpose of carrying the water of the Vehar Lake by pipes into 
Bombay is vesteil in the plaintiffs ? 

2. Whet her the land, the subject-matter of this suit, is vested in 

the plaintiffs V 

3. Wlietber the land described in the plaint is not the property of 

the defendants ? . • a ♦ 

[36J] 4. Whether the plaintiffs are entitled to enter or justified in 

entering upon tb© land in question in the way and in manner and for the 

purposes alleged in the plaint? ^ 

5. Whether the defendants are not justified in preventing the plaintiffs 
servants from entering upon the said land for the purposes mentioned? 

6 . Whether, having regard to the provisions of the Railway Act IX 
of 1890. tho defendants were not justified in preventing the plaintiffs and 
their servants from entering into the land ? 


7. General is-sue. j i „ 

The foliowing is the material portion of the judgment delivered by 

the lower Coutt:— j. V 

StkaCHKY, J. (after examining the evidence as to title continued: ; 

Tho state of the title to the property in dispute is, therefore, this. ihe 
Vehar main, including the parts of it shown on Ex. I, where the 
proposed to make the connections, is vested in ^e plaintiffs J-"® 
above the main is vested in tlie defendants. The syyxce o "* i j 
between tho western skin of the main and tho railway fence is vested m 
the defendants. The land west of the railway fence as far as 266 feet 
north of the Artf.ur Road is vested in the plaintiffs. The la that 

ovorytliinp. done in this ease by the plaintiffs west of the fence ^as done 

upon their own property, but that in wuhout the permission of 

the defendants tho space of 22 inches between the fence and the 
committed a trespass, unless they can show express statutory authori y 

^"^'•’']'n"Ltt:erin^°Uie right of the plaintiffs to enter, for purposes 
connected with the water-works, upon land vesied in other persons, and 
to mtke tho proposed connections upon such land, it is not necopsary t 
i^f" to anv enartment earlier than the City of Bombay Munm.pal Act. 
Ill of 1888. The subject is dealt with by Chap. X of that Act 
first section of Chap. X, s. 261. gives tho Municipal Commissionei for the 
purpof-e of providing t he city with a proper and suHioient 

when authorized by the Corporation in that behalf, power to ^onstruaC 

and maintain water-works either within or without the city, 

other necessary acts, necessary, that is. for the purposes specified, to 
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purchase or take on lease any water-work, and to enter into an arrangement 
with any person for a supply [362] of water. Section 262 provides that 
the Conamisaioner shall manage all water-works belonging to the Corpo¬ 
ration, maintain them in good repair and efficient condition, and shall 
cause all such alterations and extensions to be from time to time made in 
the said water-works, as shall be necessary or expedient for improving the 
said works.” That section does not require the authority of the Corpo¬ 
ration for necessary or expedient alterations or extensions of existing 
water-works, as distinguished from the construction of water-works 
provided for by s. 261. The making of the proposed connections between 
the Vebar and Tansa and Arthur Hoad mains would be an alteration or 
extension of municipal water-works, and would, it is nob denied, be 
necessary or expedient for improving them within the meaning of the 
section. It has been argued with reference to the interpretation clause, 
8. 3 (/), including within the term water-work a duct, main-pipe, and any 
“thing for supplying or used for supplying water.” that the laying down 
of any new pipe, such as those required for the proposed oonuectioDS, 
would bo “ constructing water-works ” within the meaning of s. 261, 
and would require a resolution of the Corporation, which admittedly 
has not been passed. In my opinion, however, s. 261 refers only 
to any future water-works which the Ooramissioner may construct 
or acquire, and not to additions to water-works, like the Vohar 
water-works, already existing and vested in the Corporation when 
the Act came into force. The distinction between extensions of an 
existing system of water-works by additions or improvements within the 
area previously supplied and previously within the jurisdiction of the 
Corporation, and a “ construction ” of new water-works, is nob only 
plainly recognized by ss. 261 and 262, but illustrated by the most recent 
decisions in England upon the analogous provisions of the Public Health 
Act, 1875— Cleveland IVater Company v. Redcar Local Board (1); Hudders¬ 
field Corporation v. Ravensthorpe. Urban District Council Section 263 

deals with the right of access to municipal water* works. Id provides 
that the ” Commissioner . . may, for the purpose of inspecting or 

repairing or executing any work in, upon, or in connection with, anv 
municipal water-work, at all reasonable times, [363] ( a) enter upon and 
pass through any land, within or without the city, adjacent to or in the 
vicinity of such water-work, in whomsoever such land may vest, (6) convey 
into and through any such land all necessary materials, tools, and implo- 
naents.” That would include a right to enter upon the land in dispute vested 
in the defendants for the purpose of making the proposed connections. It 
is nob alleged that the times at which the plaintiffs proposed to make the 
connections wore not reasonable. So far, although the Act clearly recog¬ 
nizes the right of the plaintiffs to extend and alter their mains, and qivos 
them a right of access with all necessary implements for the purpose oi 
making connections, it says nothing about the right to lay the pipes 
mrming the connections upon land vested in other persons. Tbac, 
hovvever, is the effect of s. 265 read with an earlier section of the Act. 

265 provides that “ the Commissioner shall have the same powers 
ana be subject to the same restrictions for carrying, renewing, and rapair- 
ing water-mains, pipes and ducts within or without the city as ho has, 
an la subject to, under the provisions bereinbeforo contained for 
carrying, renewing and repairing drains within the city.” The preceding 


(1) (1895) 1 Oh. 168. 


(2) (1897) 2 Ob. 121. 
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provisions of tbe Act relating to drains are contained in Ch. IX. Tbo 
only provisions relating to drains which, it has been suggested, are made 
applicable by s. 265 to water-works are ss. 220, 221 and 222. Section 220 
merely provides that all municipal drains shall be under the control 
of the Commissioner. Section 221 provides that the Commissioner shall 
maintain and keen in repair all municipal drains, and, when authorized by 
the Corporation in this behalf, shall construct such new drains^ as shall 
from time to time he necessary for effectually draining the city.” If, as 
regards repair, that section is made applicable by s. 265 to water-works, 
it adds nothing to s. 262. If. as regards constructions of new works, s. 221 
is made applicable by s. 265 to water-works, it adds nothing to s. 261. As- 
B. 265 makes applicable to water-works only the powers and restrictions 
given to and imposed on the Commissioner for carrying, renewing and 
repairing drains, and does not refer to the construction of new drains, 
it does not, in my opinion, make the latter part of s. [364j 221 
applicable to water-works. If by reason of s. 265, the latter part of s. 221 
applied to the construction of new water-works, that would not, for the 
reasons which I have already given in reference to s. 261, affect the 
proposed connections, which are not the construction of new, but 
alteration and extension of existing water-works. That disposes of 
Bussell’s argument based on the words common to sa. 221 and 261, when 
authorized by the Corporation in this behalf.” The only other section in 
Chap. IX which has been referred to is s. 222. That section is clearly 
made applicable by s. 265 bo water-works. It provides that che Commis¬ 
sioner may carry any municipal drain through, across or ut^er any 

street . . and. after giving reasonable notice in writing to the owner 

or occupier, into, through, or under any land whatsoever within the city. 
Reading this as applying to water-works, it supplements ss. 262 ana 
263 by adding to those provisions for alterations and extensions ol 
wator-works, and for access bo them for inspection, repair, or the execu¬ 
tion of anv work, a further power to carry pipes into ‘u ° 

under any land whatsoever, which would, of course, include the land in 
dispute vested in the defendants, after giving reasonable notice in ^.^‘ting 
to the owner or occupier. In the present case the reasonable "J 

writing was given by a letter from the Water Engineer to the Chief 
Eneinoor. dated the 26th October, 1893, (Ex. M.), aed eocloBing a tracing 

(Ex I) which showed the proposed connections. 

Unless therefore, the defendants can point to sotne enactment 
eluding or modifying the operation of those just oited the plaintifTs have, 
under their Act, the right to enter upon the land in dispute, even wher 
vested in the defendants, to make connections between their ma'ns- 
to lay the pines forming the connections through or under the defendants 
Und and to do all this without the dofendants' permission, though not 
without giving them reasooable notice in writing. The defendants, bow 
ever do point to an enactmont which, they contend, excludes or modifies 
the operation of Act III of 1888 so tar as the railway property is 
Thev roly on s. 12 of the Indian Railways Act, IX of 1890 which pro 
vidos that '■ if an [365] owner or occupier of any land affected by a 
railway considers the works made under the last sec ion to^ba 

insufliciout for the commodious use of the land, or if the , .jj 

ment or a local authority desires to construct a public road or 
across under or over a railway, ho or it, as the case may be, ““aV » 
anv time reouiro the Railway Admioistration to make at his or ®*P® 
such fm tbor'accommodation works as he or it thinks necessary and are 
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agreed to by the Bailway Administration, or as, in case of difference 
of opinion, may be authorized by the Governor-General in Couuoil.” 
Mr. Bussell contended that the proposed counections were “ further 
accommodation works ” within the meaning of this section, and that the 
plaintiffs, who are a local authority ’ as defined by s. 3 of the General 
Clauses Acts, 1887 and 3 897. cannot themselves make the connections, but 
^n only require the defendants to make them at tne nlaintiff s’ ©xpen^ae 
The word Bailway ** is defined by s. 3 of Act IX of 1890 as including'‘all 
land within the fences or other boundary marks indicating the limits of the 
land appurtenant to a railway and, therefore, if, contrary to the conclusion 
which I have already stated, the land in dispute outside the railway fence 

defendants, Mr. Bussell’s argument will nob apply to it. 
Mr. Bussell supported his concentiou by referring to ss. 7 and 8, under the 
latter of which, be said, the defendants might, subject to certain conditions, 
and for the purpose of .exorcising the powers conferred on them by the 
Act, alter the position of the Vehar miin itself or of any pipe vested in 
the plaintiffs. It appears from the evidence of Mr. Campion, and from 
the letters oi the Chief Engineer and the Agent, which have boeu pub in, 
^at the defendants contend for an extremely wide application of s 12 
Mr. Oampion, for instance, says that, albhoubh the defendants ' would 
not object to any thing reasonable,” they claim a right under tl'.e section to 
prevent the plaintiffs nob only from makmg counoebious, bub from coming 
within the railway fence for any purpose whatever without their 
permission, including such purposes as patrolling the line of the Vehar 
niain for luspeotion and control, and entering the sluice-house, which is 
admittedly municipal property. It is difficult to see how the £3663 right 
of access to municipal water-works for purposes of inspection and the 
like conferred by the express terms of s. 263 of Act III of 1888. can be 
overriJden by a section in Act IX of 1890 relating exclusively to the 
making of accommodation works. 

It appears to mo that there are two answers to Mr. Bussoll's conten¬ 
tion. In the first place, I agree with Mr. Inverarity’s argument that 
assuming the proposed connecti ms to be “further accommodation works’* 
within tne meaning of s. 12, that section is purely enabling and oermis- 
sive, and noo prohiouive. It gives a particular right to a local authority 

* Biilway Administration, but does nob thereby impliedly 
abolish any indopendonb right vested in the local aubhoritv bv any other 
enactment. What it does is, in effect, to give the plaintiffs,' as regards 
railway land, an additional and not a substituted right, so that they might, 
at their option, either themselves make blio connections under ss. 262 263* 
no and 222 of Act III of 1888, or require the defendant-; to make them 
under s. 12 of Act IX of 1890. The provisions of s. 12 would only be 
Obligatory upon a local authority desiring further accommodation works 
^ having any independent power, such as the powers created bv 
thi u f ^ for the purpose. That this view is correct, follows, I 

fhi I ’ wording of s. 12, which in terms only confers a power on 

dni-v^' • and does not purport to take away any other power or 

uoy existing a/iw7idc. There is nothing inconsistent with it in s 8 It 

to ® fcbat a local authority should be empowered, subject 

railwM.v r and for the purposes of its own Act. to lay pipes'undor 

Admin^sb^H^ * tf other land, and that nevertheless the Bailway 

powers ^ be authorized, for the purpose of exercising the 

such Vive luH position of any 

P pe, subject to the local authority’s superinbondence. 
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In the second place, the proposed connections are nofc, in my opinion, 
“ further accommodation works *’ within the meaning of s. 12 of the 
Indian Ri^lways Act. They are a public work for which, under the 
section, a local authority might require accommodation works to be made. 
In the case of a local [3673 authority desiring to construct a public road 
or other work across, under, or over a railway, the accommodation works 
required must obviously be works other than the public work to^ be con¬ 
structed : there must be, first, a nublic work whose construction is desired 
by the local authority, and,'secondly, works required to be made for its com¬ 
modious use. A local authority desiring to make only a public road cannot 
require the Railway Administration to make the road as an accommodation 
work. What the local authority may require the Railway Administra¬ 
tion to make, is not the road or other public work, but accommodation 
works for its commodious use. The public work itself must be made by 
the local authority under some otber statutory power. In the present 


case, what is the public work 
construct under the railway ? 


which the local authority desires to 
__The connections, by means of pipes, bet¬ 
ween" the Vehar and the Arthur Road and Tansa mains. What, then, are 
the accommodation works required for the commodious use of the 
public work ? None. No work other than the connections themselves is 
contemplated. It follows that no accommodation work is in question 
hero, and that s. 12 does not apply. Again, it is not _ acconimodation 
■works” simply, but "further accommodation works ” that the section 
provides for. The “ further accommodation works" must mean the 
thing throughout the section ; must have the same meaning whether the 
requisition to the railway Administration is made by the owner or occu¬ 
pier mentioned in the opening words of the section or by the Local 
Government or a local authority. The word further, in itself, and also 
in connection with the opening words, obviously has reference to s. to 
which s. 12 is a rider, and in which the term accommodation works is 
virtually defmed. Sections 11 and 12 of the Indian Railways Act are 
modifications of ss. (18 and 71 of the Railways Glauses Consolidation Act, 
1845 (8 and 9 Vic,, c. 20i, though s. 71 refers only to owners and ooou- 

niers and not to local authorities desiring to construct public works. It 
Ls been hold that the " further ” works contemplated by s. 71 do riot mean 
any kind of works which would at any time be convenient Jand- 

owners, but works additional to aocommodatioo works already [368] made 
bvXe Railway Companv under s. 68, and of the same kind as those which 

might iS required under that section—Rlioirdda and Swansea Railway 

In the present case, no accommodation works ha,ve been 

nrovIou^W made bv the Railway Company for the plaintiffs, and s. 11 men- 

Tions no Lcommodation works resembling the connections t^® 

™ees T the kind described in s. 11 (6), as Mr. Russell suggested. 
T^fovLenot in ray oninion, " further aooommodation works or accommo¬ 
dation works at all. Section 12 of the Indian Railways Aet 1890, therefor^ 
d^s not exclude the right of tho nlaintiffs to enter on the 

and to make tho proposed connoetions which is given to them by Act ill 

decides the suit substantially in favour of the plaintiffs. I find 
first n.nd fourth issues in the affirmative, and on the fifth and sixth 
°n the negative On the second and third I find that the Vehar mam an^ 


(1) (18071 0 Ch. 181. 
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the land west of the railway fenoe are vested in the plaintiffs, and the land 
between the main and the railway fence to the west in the defendants. 
Xhe plaintiffs will bavo a deoroe for declaration and injunction in accord 
ance with these findings, with costs. 

The defendants appealed, contending that the lower Court was wrong 
in holding that the Corporation were entitled to enter upon their land 
without their permission. 

The appeal was heard by Kershaw, C. J., and Fulton, J. 

Long (Advocate-General) and Macpherson^ for the appellants. 

Scott and Lowndes, for the rospondenba. 


1698 

Nov. 11, 

ORIGlNAr* 

Civil. 

23 B. 3S8. 


JUDGMENT. 

Kkrshaw, G. j. —The Court is of opinion that Mr. Justice Stracbey’s 
judgment is right and should he upheld. I need only shortly allude 
to what are the admitted facts of the case. They have been clearly stated 

id his opening speech. It appears that a main 
of the Bombay waterworks, through a portion of its course, lies along a 
narrow sbtip of land which may be accurately described as part” of 

plaintiffs think it necessary, that there should be a 
Ld69J connection between one p->ri,ioa of this water-main and another 
portion of their water-mains in the city, and in order to carry this out, 
they desire toenter upon the land of the defendant Kailway Company and 
bo exercise what they coosiJer to be the powers conferred upon them by 
the Municipal Act. An action in the nature of a friendly action was filed, it 
having been agreed to be taken for granted that the Corporation have entered 
upon the land and are prepared to carry out the proposed works. The 
action was instituted in the Xligh Court aud came before Mr, Justice 
Sbracbey, who decided that, the Bombay Corporation were right. This 
Court is of opinion that Mr. -Tustice Strachey decided properly, and the 
reasons which lead us to that decision may be shortly stated. 

By tlie combined operation of s. 265 and s- 222 of the Munitdpal Act. 
it may be said that, practically, the Corporation have the same rights with 
regard to carrying out their water-works as they have with regard to the 
carrying out of their drainage system. By s. 265 it. is provided : “ The 
Commissioner shall have the same powers and be subject to the 
same restrictions for carrying, renewing and renairing water main 
pipes or ducts within or without the city, as he has, and is subject 
to, under the provisions bereinhefore contained for carrying, renewing 
and repairing drains within the city.” Turning back to Chap. IX it is seen 
that the Commissioner is associated with drainage and drainage works by 
s. 221. which says : “ The Commissioner sliall maintain and keep in repair 

drains and when autiioriZvid by the Corporation in this 
behalf shall construct such now drains as shall from time to time bo 
necessary for effectually draining the city.” By s. 222 it is laid down 
that the Commissioner may carry any municipal drain through, across 
or under any street or place laid out as or intended for a street, or under 
any cellar or vault which may be under any street, and after 

notice in writing to the owner or occupier, into, 
rough or under any land whatsoever within the city, or, for the purpose 
nf distribution of sewage, without the city.” Sub-section 3 

RftcuAt ® exercise of any powers under this 

shall -ii u as can be shall be done, and compensation [370] 

ana oe paid by tbe Commissioner to any person who sustains damage bv 
the exercise of such power.” 
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For the Railway CompaDy it is said that the new pipe proposed to be 
laid through tl )0 tweuty-two inches or thereabouts of this land is really 
a new drain within the meaning of a. 221, and that, therefore, the 
IVIunicipal Commissioner requires the sanction or authorization of the 
Corporation before he can lawfully and legally enter upon the work duties. 
The Court does not think it is necessary) to decide that question. It is 
surrounded by a great many difi6eulties, and the real question which arises 
in this appeal rnav bo decided without entering upon that question at all. 
It seems to us that what the Commissioner did as a matter of fact is 
well described by Mr. Justice Stracbey when he says the Commissioner s 
action amounts to an alteration or oxteoaioo of an existing water-main, 
which may be otJected under one of tlia sections without^ the authority 
of the Corporation being given to him. By s. 262 it is laid down : 
“The Commissioner shall manage all water-works belonging to the 
Corporaiion, and maintain the same in good repair and ef^cient condition, 
and shall cause all such alterati.ons and extensions to be from time to 
time made in the said water works as shall he necessary or expedient 
for improving the said works.” Clearly the alteration and extension 
proposed is with a view to improving the said works, and no doubt it 
will have that effect svhen it is completed. Therefore, if the proposed 
work may be described as an alteration or extension of the existing work, 
it is an oporubion which can be carried out by the Oomralssionor without 

obtaining the authority of the Corporation at all. 

It has boon alleged by the defendants that there is no powei* in the 
Corporation to lay the new pipe on private land. We are of opinion that 
under s 260 as read with s. 222 there is power to lay such a pipe under 
any land whatever in the city, and, therefore, there is no trespass by the 
Corporaiion. seeing that they have followed out strictly the lines of the 

Act whiidi gives thorn the power. , , , *.u‘ 

Lastly, is is contended that even if the Corporation formerly had this 

power it is now controlled and taken away by s. 12 [371] of the Railways 
Act It seems to us that, in order to take away a power of this kind which 
is so eminently serviceable and useful for a large Corporation like that of 
Bombay, it should bo either taken away in express terms, which would 
leave no doubt about the matter, or the inference should be so strong as 
roallv to amount to taking away, in express terras, the power given by the 
Municipal Act. If we can see that botli posvnrs may bo exercised together 
or separatolv.so that there is some reason why the two powers may co-oxist 
sido bv Si.ie, it. will RO far to show that sucl> loforonoe cannot bs drawn. 
We ran unHer-tand why in tho ono case it would bo toi the advantage o 
both the R iilway Coinnaov and the Corporation that the Railway Company 
should have ti,o right to do tho work. We ran also aee that there may be 
circumstances in wl.ich it would be for t\ie advantage of both that the 
Corporation should .fo it. Supposing that a street has to he carrie.J under 
a railwav it. would ho for tho advantage of all that tho Rail wav Company 
should do it, hut whep, on the other hand, wo oome to a work like vva^r 
works it should bo done by tho Corporation, who have tho .'^hole scheme 
of the supply of water to the city in hand. I see nothing m s. 12 wh’ob 
by express words takes away the power given by the Municipal Act, or 
am- 4ay repeals it. I see no irresistible inference to be drawn from 9 12 
which l^^.kes away such power, and wo are of opinion that M-; f 
Strachoy was riglit when ho said the two powers might 

by sfdo. aod that there is no abrogation by s. 12 of the Railways Act of 
the powers previously given to the Corporation. 
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I do nofe think it necessary to enter into a discussion'with regard to 
what are further aooominodation works, because the case scarcely turns 
upon that point. It seems to me that the Court can decide the appeal on 
the broad grounds of the reasons given. The order of this Court is that 
Mr. Justice Straohey's decision be confirmed with costs. 

Decree confirmed^ 

Attorneys for the plaintifiTs :—Messrs. Grawford, Brown and Co. 

Attorneys for the defendants : — Messrs. Zjittle and Co. 


23 B. 372. 

[372] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Sakharam and others iOriaiyial Defendant^^ Appellants v. Devji 
AND OTHERS (Original Plainti^s), Respoyidcnts. * [8th Augu:*t, 1898.] 

Jlindu law—Joint f aniili/^—^anagei Debt contyacted by a manager for family purposes— 
Decree against the managing member nlctie —Sale in execution of such decree— Effect 
of such sale. 

Where a debt is incurred by a Hindu as manager of the for family pur- 

poses, the other members of the family, though not parties to the suit, will be 
bound by tbe decree passed against him in respect of tbo debt; and if in execution 
of the decree any joint property is sold, the interest of the whole family in such 
property will pass by the sale. 

IF., 29 C. 583 (586) =6 C W.N. 370 ; 6 C.L.J- 362 (368); 9 C.W.N. 879 (882) ; Rel.. 12 
Bom D.R. 811 (817)=7 Ind. Oas. 990; R., 7 Ind . Oas. 341 = 20 M.D.J. 852 (853) 
= 8 M.L.T. 204.] 

Second appeal from the decision of C. H. Jopp. District Judge, 
Abmednagar. 

Suit for redemption. The plaintills were three brothers living together 
as members of a Joint Hindu family. Devji Antoba (plaintiff No. 1) was 
the manager. 

The land in question was family property. To 1867. Devji as manager 
of the family mortgaged it with possession to Kalraji for family purposes. 

In 1873, Kakaji sued Devji alone fmd ol>tained a money decree against 
him in respect of another debt, in execution of which his right, title and 
interest in the mortgaged lands was put up to sale in 1876, and was 
purchased by K.akaji himself. 

Kakaji remained in possession of the lands till his death in 1885, 
when it passed into the possession of his brothers, defendants Nos. 2 and 
d, and of his nephew, defendant No. 4. 

In 1896, plaintiffs filed the present suit to redeem the lands from the 
mortgage of 1867. 

I>ef0ndant No. 1, the widow of Kakaji. did not defend the suit, nor 
did defendant No. 3. 

. ji’s brother and nephew (defendants Nos. 2 and 4) contended that 

o whole interest of the family in the land bad passed to Kakaji by the 
sale in execution, and that tbe plaintiffs had no right to redeem. 


1898 

Nov. 11. 


Orioinai^ 

Civil. 


23 B. 358. 


* Second Appeal No. 89 of 1698. 
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£373] The Subordinate Judge held that tbe mortgage*debt had been 
satisfied out of the rents and profits of the mortgaged lands, and that the 
effect of the Court sale ^as to pass Devji’s interest in tbe land to the 
purchaser Kakaji. But he held that the shares of Devji’s two brothers 
(plaintiffs Nos. 2 and 3) were not affected by the execution sale, and as 
the mortgage-debt had been already satisfied, be awarded them possession 
of their two-thirds share jointly with defendants Nos. 2 and 4. 

In appeal, the District Judge held that plaintiff’s Nos. 2 and 3 as 
owners of two-tbirds of the equity of redemption were entitled to redeem 
tbe whole of the property, even though tbe mortgagee (Kakaji) had 
acquired a share in the equity of redemption ; and as the mortgage-debt 
had been s’atisfied, ho passed a decree awarding possession of the whole 
of tbe lands in dispute to plaintiffs Nos. 2 and 3. His reasons' were as 
follows ;— 

“ I do not decide whether the plaintiffs’ family remained joint at the 
date of the decree and of the auction-sale, whether Devji (plaintiff No. 1) 
was then manager, or whether the debt was one for family purposes, and 
binding on all the members of the joint family. Even if these points are 
decided in favour of defendants, Kakaji would still have acquired the share 
of Devji only in tbe lands by his auction-purchase. If Kakaji had wished 
to make the shares of all the members of the joint family liable tor the 
debt, be should in the suit of 1873 have joined all the members of the 
family as parties to the suit, or at any rate be should have sued Devji as 
representative of tbe family. It must, therefore, be concluded that Devji 
was not so sued, and as Kakaji chose to sue Devji alone and not as the 
representative of the family, the execution of bis decree took place against 
Devji only, the decree could not bo, and was not, enforced against the other 
members of the family, and Devji’s interest alone passed to Kakaji under 
tbe auction-sale—ISIayno’s Hindu Law. para. 324; Dccndyalw. JugdcepKlK 
MariUi v. Lilachand (2) ; Kisanshig v. Moreshiuar (3) : Bhantx v. 
Chiyidltii (4) does not apply, for the debt in that case was contracted by 
the father as well as by the other members of the family. I find that 
Kakaji purchased Devji plaintiff No. I’s interest only at the auction sale. 

Against this decision defendants preferred a second appeal to the 

High Court. 

N. G. ChandcLvarkar, for appellants. 

J/. B. ChauhaU for respondents. 


JUDGMENT. 

[374] Kanade. J.—The District Judge has refused to enquire 
“ whether tbe plaintiff s’ family remained joint at the date of the decree and 
of the auction-sale, whether Devji was then the manager, or whether tbe 
debt was one for family purposes, and binding on all tbe members of the 
joint family,” because he thinks that, as the suit on the bond was brought 
against no other member of the family than Devji, and he even was not 
sued as the ropreseaLativo or manager of tbe family* the decree could no 
be enforced against the other members of the family, and that Devji’s inter- 

est alone passed to Kakaji under the auction-sale. No doubt Mayne^m 

his work on Hindu Law, s. 324, does lay down this proposition: 
the managing member of the family executes a document 'vhich wouia 
bind tbe other members, the proper course is to sue them all. It co 
orediGor chooses, ho may only sue th e person who executed the document . 

H) i I. A. 247.^ (2)7e. 504. (3) ^ B. 91. (4) 21 B. 616. 
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But if he adopts this course, his execution will only take effect upon the 
share of the execution debtor. Be cannot enforce it against the other 
members (not being the sons of chc debtor) merely by proving that 
the transaction was entered into for the benefit of the family.'* Numer¬ 
ous cases decided by this Court, however, show that the statement 
is not now quite accurate, and that there seems to be no difiference between 
the case of sons and that of other members of the family. In Hari v. 
Jairam (1) the plaintiffs were brothers one of whom alone had been sued, 
yet the contention of the others, that they were not bound by the Court- 
sale as they were not parties to the suit, was held to be untenable on the 
authority of the Privy Council decision in DaxUat Ram v. Mehr Ghand (2). 
In Vishnu v. VenkatraviZ) it was decided, also, on the authority oi DaiiLat 
Ram's case, that if the debt was incurred by Sankraji and Barji as the 
managers of the family, and for a family purpose, the interest of Venkatrav, 
their brother, might pass, although he was not a party to the suit. In 
Vasudev v. Krishna (4) the interests of a brother again were at stake, 
and it was held that the decision depended upon whether the decree 
obtained by the plaintiff against Tbana Naik was for a debt incurred 
by Tbana Naik as manager of the family for the [373] purposes 
of the family. To the same effect is the decision of the Calcutta 
High Court in Sheo Pershad Singh v. Saheh Lol (5), in which the 
head-note runs thus : tbe sale bavins been under a decree in respect of 
a joint debt of tbe family, tbe whole interest of the family in the properties 
in dispute passed at the sale, although JL and S only out of tbe members of 
the family were sued.” We, therefore, frame these issues — 

(1) Whether the debt for which the decree was passe>l was contract¬ 
ed by Bevji as tbe manager of the family and for a family purpose ? 

(2) Whether the interest of the plaintiffs Nos. 2 and 3 were attached 
and sold in execution of tbe decree ? and 

(3) If so, whether it is open to the defendant in tbe present suit to 
contend that he is still possessed of their interests ? 

(This last issue, we may remark, is framed at tbe request of tbe 
pleader for the respondent in relation to point 3 in appeal No. 109 of 

1897). 

We ask the Judge to certify his findings on bUe above issues within 
two months. 


23 B. 375. 

APPELLATE CIVIL. 

Before Sir G. F. Farran^ Kt., Ghief Justice and Mr. Justice Fulton. 


KotrabassappaYA {Original Defendant). Appellant v. Chen- 
VIRAPPAYA AND ANOTHER [Original Plaintiffs'). Respondents.* 

[11th August, 1898.] 

Specific Relief Act {I of 1877), s. 39— Limitation Act {XV of 1877). sch. II, art. 91— 
Suit to cancel a void or voidable instrutnent—Reasonable apprehension of serious 
vnjury^ Limitation, 


Any person against whom a written instrument is void or voidable, who has 
reasonable apprehension that such instrument, if left outstanding, may cause him 


(1) 14 B. 597. 

(4) P.J. (1891), p. 18. 


Second Appeal No. 172 of 1898. 

(2) 16 O. 70. (3) P. J. (1689), p. 248. 

(5) 20 G. 453. 
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serious iujury, may sue to have it cancelled. The test is ‘’reasonable apprebeii' 
siou of serious injury. ’ * Whether that exists or not, depends upon the ciroum- 
stancee of each rase. It cannot be laid down, as a rule of law, that in no case 
can a man, who has parted with the property in respect of which avoid or 
voidable instrument exists, sue to have such instrument- cancelled, 

(3763 Ty^appa v. Rfimalalcshma'inma (1) referred to. 

[Rel. on, 17 Bom, L.R. 157.] 


Second appeal from the decision of T. Walker, District Judge of 
Dharwar, reversing the decree of B. S. Kulkarni, Subordinate Judge of 
Kanebennur. 

Suit under s. 39 of the Specific Relief Act (I of 1S77) to have a docu¬ 
ment declared cancelled. 

Tbe iilaintiGf was the swami of a math. Ste had become old and 
blind, and bad no 7nari (disciple) to succeed him. On the 13th August, 
1892, he executed a jhnmapaira to the defendant anpoinbing him manager 
of the properties of tlie math, and making them over to him as such mana¬ 
ger, upon certain berms as to service and upon condition that be should 
give his son, if he should have one. to the plaintiff a,s his mari (disciple), 
or if he had not, that he should select a mari for the plaintiff. It further 
provided that, in case the defendant failed to act according to its terms, he 

should have no right over the property. 

The following extract from the judgment of the District Judge gives a 
sumnnary of the contents of the jimmapaira : — 

“ As the decree to be passed in this case depends almost entirely on 
the construction placed on Ex. 125,. I will summarize it in English. 

“ It is described as a jimmapatra passed on the 13th August, 1892. 
by Chonvirappa, Guru, to Kotrabassappa bin BasUngappa, and after giving 
a list of the property recites that tbe said property is made over to 
Kotrabasappa for the performance of the worship and ceremonies of tbe 
math, the terms of agreement being as follows. Paragraph 1 stipulates 
that if Kotrabasappa should have a male child within a year or two, that 
child was to bo made the guru’s yuari or disciple ; failing to have a child, 
Kotrahasnpa was to find a ynari somewhere else to succeed plaintiff No. 1 

in the math. 

“ Paragraph 2 requires defontlant to food and clothe the yttarty and 
paragraph 3 to feed and clothe succeeding marts chosen by this one. 
Paragraph 4 authorizes defendant to deal with tbe tenants of the land, 
and paragraph 5 to pav the assessinont, and so enjoy the property from 
generation to generaticu. Paragraph 6 states that the math and lands 

are to be kept in repair. 

“ l^aragraph 7 states that the khata was to bo entered in the name 
of the mart, and never in that of defendant or his successors. 

“ Paragraph 8 states that, in case of defendant’s failing to live in the 
mat’n and keep the property in repair, he has to have no right to tbe 


proportv. . .gf 

“ Paragraph 9 provides that defendant should feed and clothe plaintitt. 

[377] “ Paragraph 10 states that neither plaintiff No. 1, nor bia 
successors, nor defendant or hia successors, should have any power to 
alienate the property. 

“ Paragraph 11 requires defendant to act as required above, to manage 
the property from generation to generation, and render service to the guru 
and future gurus in matters of worship. If defendant failed to act ss 


(1) 13 M. 649. 
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required above, ho was to have no power or right over the property, but 1898 
plaintiff No. 1 and succeeding gurus were to have it. Aua, 11. 

It thus appears that the guru, who was at the time seriously ill, - 

-contemplated obtaining a successor to himself through defendant. Defend- Appel- 
ant was to serve the succeeding 7nariSf and was to manage the land for LATB 
their benefit, but was to have no right in it himself or his successors. OlVlL. 

Plaintitf No. 1 expected the arrangement to be permanent and last for - 

generations, but, if defendant failed to do what was required of him. he ^76, 

was to have no right over the property.” 

On the 18th June, 1894, the plaintiff Chenvirappa sold the same 
pronerbies to one Rudrapayya for Rs. 2,000. The deed of sale recited the 
ixhove jimm'ip'xtra, but stated that the defendant had failed to act according 
to its terms. 

On the 13bh August, 1895, the plaintiff Chenvirappa filed this suit 
under s. 39 of the Speo>fic Relief Act (I of 1877J, praying for a declaration 
that the jimmapatra was void, and that it might be delivered up to be 
cancelled. BTe alleged that the defendant had failed to act accorditg to 
its terms ; and that he (the plaintiff) had, therefore, cancelled and set it 
aside and had sold the property bo Rudrappayya : that he was apprehensive 
that, if the jimrtiapatra was allowed to remain in the defendant’s possession, 
injury might be caused to him (the plaintiff) aiad to the math, and he, 

•therefore, brought this suit. 

The defendant pleaded (inter alia) that the plaintiff had no right to 
sue ; that ho was in possession of the property as owner, and he denied 
that he had violated the terms of the jimmapatra. 

On the 13fch July, 1896, on his own atjplication Rudrappayya was 
joined as co-plaintiff in the suit. 

The Subordinate Judge held that the plaintiff had no right to bring 
the suit, and be, therefore, dismissed it. 

On appeal by the plaintiff the District Judge reversed the decree, and 
passed a decree for the plaintiff, directing that the junmapatra should be 
dolivort-d up and cancelled. 

[378] The defendant preferred a second appeal. 

Scott and Shamrao Vithal, for the appellant (defendant).— Under 
thQ jimmapatra the plaintiff gave us possession. Subsequently he sold 
the property to the second plaintiff, and yet be brought the suit in his 
own name only. We contend that the plaintiff had then no interest in the 
property and was not entitled to suo. lytjappa v. Ramcilakshmainma (1). 

Further, there is no cause of action disclosed in the plaint. The plaintiff 
says that possession was not given to us. If so, then no cause of action 
■has accrued lo him. But, as a matter of fact, tossesaion was given to us 
as found by both the lower Courts, and wo submit that there are no 
circumstances in the case which would entitle the plaintiff to set aside 
the document. A deed can only bo set asiiie under the circumstances 
mentioned in s. 39 of the Spacific Relief Act. We aav that we are the 
owner, because the property is conveyed to us from generation to 
generation. 

The next point is as to limitation. The suit as originally brought 
was nob properly constiDubed. We submit that the subsequent addition 
• second plaintiff did n<jt cure the defect. Plaintiff No. 2 had the 
right to bring the suit, and when he was pub on the record, four years had 
• elapsed sinc e the jimmapatra was executed. The suit is, therefore, clearly 

(1) 13 M. 549. 
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time-barred— Hasan Ali v. Nazo (1) ; Janki Kunwar v. Ajit Singh (2). 
Further, the suit cannot be maintained, because the plaint does not 
contain a prayer for consequential relief. 

Macpherson and Narayan G. Chandavarkar appeared for the respond¬ 
ents (plaintifl’s).—Under the jinimapatra tbe defendant was not to be the 
owner, but merely a maoager. Tbe first plaintiff is still the swami of 
the math and is, therefore, interested in the property. At tbe most, the 
jimmapatra was an absolute conveyance subject to defeasance on 
defendant s failure to carry out tbe conditions mentioned therein. As to 
the joinder of the second plaintiff, we say that he is not barred by limita¬ 
tion. He has three years from the time at which the facts of the case 
became known to him. He was put on the record within three years of his 
[379] purchase- Both the lower Courts have found that the defendant 
was pub in possession. This is a finding of fact and ibis binding in second 
appeal. 


JUDGMENT. 

FaRRAN, C. J.—The original plaintiff in the suit, out of which this 
second appeal arises, sued to have it declared that a jimtnapaira which be 
had passed in favour of the defendant on the 13th August, 1892, had been 
cancelled. The plaint was filed on tbe 13th August. 1895. The suit in 
the lower Courts has been treated as a suit to canc<-I or sob aside an instru¬ 
ment nob otherwise provided for, and as falling within the scope of art. 91 
of the second schedule to the Limitation Act. and such is doubtless its true 
nature. The period, within which it must be brought, is, therefore, three 
years from tlio date when the facts entitling the plaintiff to have the 
instruoiout cancelled or set aside became known to him. 

Tbe original plaintiff was the swami of a math. He had become 
old and blind and iiad no tnari to succeed hiru. The jimmapntra which 
he executed in favour of the defendant need nob be referred to in detail. 
In effect it appointed the defendant manager from generation to generation 
of the properties of the math upon certain conditions as to service, and 
provided that the defendant should give his son, if one should be born to 
him within a year or two, to the original ulaiotiff as his ' inari,’ or in 
default of sucli a son should select a * inari ' for the said plaintiff. It also 
provided that, in the event of the defendout failing to act according to its 
terms, the defendant should have no right over the property. 

Subsequently on the 18th Juno. 1894. the original plaintiff by a sale- 
deed of that date (Ex. 124) reciting the above jivimapaira and further' 
reciting that the defendant had failed to act according to its terms, sold 
tbe properties of the math to the second plaintiff for the sum of Rs. 2,000. 
Tbe second plaintiff was by amendment added as» a plaintiff on the record 
on the i3bh day of July, 1896. If the original plaintiff is not entitled 
to maintain tbe suit, tbe claim of the added plaintiff to sue would 
appear to have been time-barred at the time when he was added as a 
plaintiff to tbe suit. 

[380] The first question which wo have to consider, therefore, is 
whether the original plaintiff, under the circumstances of the case, was 
entitled to bring the suit. The law upon this subject is contained in 
8 . 39 of the Specific Relief Act, which enacts that any person against 
whom a written instrument is void or voidable, who has reasonable 
apprehension that such instrument, if left outstanding, may cause binU' 


(1) n A. 45G. 


12) 15 G, 58. 
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serious injury, may sue to have it adjudged void or voidable.” The 
District Judge considered that the original “ plaintifif naturally thought it 
most dangerous to leave such a document (as tho jimmapaira) in the hands 
of a man who was actually in possession of the lands as manager, ” and 
held that be was entitled to sue. We do not dissent from his view. It 
appears to us that, if the document is not cancelled, the added plaintitl, the 
purchaser, may sue the original plaintiff for a return of his purchase- 
money, if he cannot get possession of th^ lands by reason of the defendant 
holding them under theyimmapatra. and that thus the original plaintiff may 
have had reasonable apprehension of permanent injury. He was also in 
danger of the defendant suing him in respect of the lands of which the 
defendant had not obtained possession, for it does nob appear that tho 
defendant ho.s obtained possession of all the lands ; and there is, lastly, the 
suggested risk that the added plaintiff may not act fully up to the terms 
of his purchase and that tho original plaintiff may be in a position to 
resume the lands. As to the judgment in lyyappa v. HffmalakshmammaiX)^ 
which has been relied on for the appellant, we are not prepared to follow 
it,if it was intended to lay it down, as a rule of law, that in no case can a 
man, who has parted with the property, in respect of which a void and 
voidable instrument exists, sue to have such instrument cancelled. The 
decision in the Madras case may be correct with reference to the facts 
before the Court, but we think that we ought not to depart from the 
wording of the section which we have quoted or to add to it a condition 
which is not to be found in the section itself. The test is “ reasonable 
apprehension of serious injury.” Whether that exists or not, must 
depend upon the circumstances of the particular case with which the Court 
has bo deal. In this view tho question of limitation does not C381] 
arise. Tho suit was brought by the original plaintiff within three years 
of the date of the jiinmapatra. Mr. Scott also contends that as the plaint 
averred that the defendant had nob gob possession of the lands, the 
defendant could not have broken the conditions of the jimmapatra, and 
that the suit must, therefore, be dismissed, even though the Courts have 
found that such averment has nob been supported. We cannot allow this 
peculiarly technical argument to prevail. The plaint also averred that the 
defe 'idant after the executiou of the document began to act improperly, and 
not in accordance with its conditions. This averment the written statement 
traversed. We think that an issue should have been framed by the Court 
of first instance on this averment and traverse, which raised in fact the 
main issue between the parties. 


Strangely enough, though the Court of first instance found that the 
defendant bad obtained possession, in part at least, of the lands, the 
appellate Court did not raise an issue as to whether the original plaintiff 
was entitled to cancel the iimniapatra by reason of the defendant having 
broken its conditions, bub that Court dealt with the appeal as if that issue 
had been before it. Its judgment on tbis point is as follows :— 

Defendant seems to have mistaken his position altogether, and 
soon as the document was registered he discontinued attendance 
at tho math and the personal service of plaintiff No, 1. Differences arose 

finally plaintiff No. 1 sold tho property and 
math by Ex. 126 to plaintiff No. 2. How great was defendant’s 
misapprehension is shown even by the pleadings in the case, * * * 

efendanb does not in his written statement attempt to make out that he 


1898 

Ana. 11. 
Appbb- 

IjATB 

Oiviii. 

23 B. 375. 


(1) 13 M. 549. 

253 



4 


23 Bom. 382 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1898 
Aug. 11. 

Apped 

LATE 

Civil, 

23 B. 375. 


did bis duty and was entitled to remain in possession and retain his 
title-deed. He merely raised technical pleas and pleaded that under the 
terms of the deed be was in possession as owner. No further justification 
is needed for this suit.” 

There has been no ground of apueal to this Court directed particularly 
against that finding, but the grounds of appeal generally involve it. The 
District Judge has misread the pleadings and has based his fioding 
upon the assumption that the defendant did not aver that be had acted 
up to the agreement. If he bad raised a formal issue, the parties would 
have argued it, and he possibly would not have fallen into this error. 
We must send down the issue:—* Was the original plaintifiT entitled 
^3823 to cancel the jimmapatra by reason of the defendant’s non-observance 
of its conditions or for any reason 7 ” 

The District Judge to be at liberty, if he considers it necessary, to 
record fresh evidence. Findings to be certified within two months. 

Issue sent down. 


23 B. 382. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade 


RamCHANDRA {Original Plainti^), Applicant v. Ganbsh {Original 

Defendant)^ Opponent.* [I6th August 1898.] 

Ciiil Prore^iure Cnde (Act XIV o/ 1682). s. 25—“ Cour' o/ Smalt Causes^'—Mtaning 
of tlu-expressi-jH—A Court invested with Small Cause Cotirt poiaers not a Small 
Cause Court within the section — Appeal. 

The expression "a Court of Causes ” in tbe last clause of s. 26 of the 

Code of Civil Procedure (A’t XIV of 18S2) moaus a Court pnperly and strictly 
so called, and does not iucludc a Court invested with the jarisdictioa of a Court 
of Small Causes, 

Mengal Sen v. Rwp Chand (ll dissented from. 

TR 31 B 314=9 Bom. L.R. 327 (330) ; 31 C. 1057 (1051) ; 17 Ind. Cna. 426 = 23 M.L. 

*■ ” j. 373= (1912) M W.N. 1080 ; 63 P.R. 1903 = 154 P.L.K. 1903.] 

Application under s 623 of She Code of Civil Procedure (Act XIV 

^^Tho plaintiffs filed a suit to recover Ra. 49-lG-11 as their share, for the 
years 1890-91. ol tbo profits of a khoti village from the defendant, who 

was the managing khot. . ^ , t-. . r.. ^ a- 

The suit was originally filed in the Court of the First Class Subordinate 

Jud<’e at Ratnagiri, who was invested with the jurisdiotion of a Judge of a 

Court of Small Causes under s 28 of the Bombay Civil Courts Act (XIV 

The suit was afterwards transferred to the Court of the Assistant 
Judge by the District Judge under s 25 of the Civil Procedure Code (Ac 

XIV of 1882). , 

The Assistant Judge passed a decree for the plaintiti. 

Ou appeal the District Judge reversed the decree and rejected the 

plaintiff's claim. 


Application No. 72 of 1898. 
(1) 13 A. 324. 
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[383] Thereupon bhe plainfciffa applied to the High Court, under its 
revisioual jurUdiotion, to sot aside the Distriot Judge’s deeision, oontendiog 
that the suit was cognizable by a Court of Small Causes and that it was 
filed in bhe Court of a Subordiuate Judge invested with Small Cause Court 
powers, and that although it was transferred to the Court of the Assistant 
Judge, such transference did not alter its character, and the Court to which 
it was so transferred should be regarded as a Court of Small Causes, and 
from the decree of such a Court no appeal lay to bhe District Judge. 

A rule nisi was granted calling upon the defendant to show cause 
why the District Judge s decree should not be set aside as ultra vires. 

Mahadeo V. Bkac, io support of the rule.—The decree of the Assistant 
Judge was final, and no appeal lay to the District Judge. He had, 
therefore, no juris.liction bo reverse the decree in appeal —Mangal SeJt v. 
jRup Chand.(J) 


1898 

Aua 16. 

Appel- 

IiATE 

Civil 

23 B 862. 


JUDGMENT. 

Parsons, J.— The contention on heiialf of bhe applicant (original 
plaintiff) is that there was no appeal from the decree passed by bhe Assist¬ 
ant Judge, since his Court trying this suit must bo deemed bo have been a 
Court of Smxll Causes. There is no appearance o.n behalf of the defen lant. 

The facts are these:—The suit, which is said by the applicant to 
have been (and for present purposes we assume that it was), of a nature 
cognizable by a Small Cause Court, was bled in the Court of bhe Subordin¬ 
ate Judge, First Class, who was invested with the jurisdiction of a Judge 
of a Court of Small Causes up to Rs. 500 under s. 28 of the Bombay Civil 
Courts Act, 1869. The District Judge, under s. 25 of the Code of f^ivil 
Procedure, transferred the suit to the Court of the Assistant Judge, and the 
latter tried the suit and passed a decree iu favour of the plaintiff. The 
defendant appealed to the District Court and obtained a reversal of that 
decree. 

The argument that no appeal lay from the decree of bhe Assistant 
Judge is based on the last clause of s. 25 of the Civil Procedure Code : 

The Court trying any suit withdrawn [384] under this section from a 
C^rt of Small Causes shall, for the purposes of such suit, be deemed to be 
a Court of Small Causes.” The answer depends upon whetiier a Court in¬ 
vested with bhe jurisdiction of a Court of Small Causes is a Court of Small 
Oausoa within bhe meaning of that section. In our opinion, it is nob. A 
Court of Small Causes is defined iu the Provincial Small Cause Courts Act, 
1887, to mean a Court of Small Causes coosticubed under that Act, bub the 
Court of the Subordinate Judge is not such a Court. Tb© Act, moreover, 

draws a marked distinction between a Court of Small Causes and 
a Court invosbed with the jurisdiction of a Court of Small Causes which is 

^ idea that they were intended to be one and the same, 

and both come under bhe definition of Court of Small Causes (see for in- 
stance s. 32 and s. 35). There is no definitio 1 in the Civil Procedure Code 

of Small Causes, bub s. 5 mentions “Courts of Small Causes 
constibuteu under Act XI of 1865,” and also “ all other Courts e-xercising 

Court of Small Causes.” If the expression “ Courts of 
were intended, whenever it was u^ed in the Code to include 

, tnere was no necessity for this separate mention of the two classes 
o Uourbs. We construe bhe expression Courts of Small Causes in s. 25 
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to mean Courts properly and strictly soeallrd, and not to include Courts 
only invested witb the jurisdiction of Courts of Snaall Causes. This 
point does not seem bo have attracted the attention of the learned Judges 
who decided the reference in the case of DSangal Sen v, Rup C/hcindiX), 
As long ago, however, as 1883 it was ruled by this Court that the Courts 
of Subordinate Judges invested with the jurisdiction of a Judge cf a 
Small Cause Court under s. 28 of Act XIV of 1869, do not thereby become 
‘ Courts of Snaall Causes constituted under Act XI of 1865.’ They merely 
exercise a similar jurisdiction” : see Bhagvan v. Balui^). We discharge 

the rule. 


23 B. 385. 

C38S3 APPELLATE CIVIL. 

Before Mr. Justice "Parsons and Mr. Justice Ranade. 


LaKSHMAN (^Original Plaintiff)^ Appellant v. GOPAD AND OTflEKS 
{Original Defendants). Respondents.^' [I8bh August, I898.j 

Partitioyi—Co sharer^T^ortgage by co-sharer of undivided share—Partition suit sub- 
senueyitlu brouaht by other co sharer to which mortgagee not a party Mortgaged 
properly allotted to a sharer other than mortgagor—Rights of such co-sharer 
Partition re opeyicd—Fraud of mortgagor and mortgagee. 

Pour brothers, viz., Daiuodar, Daksbman. Balvant atid Parashram. were 
ioint owners of certain land. Pot purposes of convenience each was in posses¬ 
sion of a certain portion, but there was no formal parti^on. The particular 
land in question in this suit (Pot Nos. 1 and 2 of Survey No. 174) w.as a part of 
the Und^iD possession of Balvant. In 1867. without the knowledge of bis 
brothers. Balvant mortgaged these plots of land to the first 
R^. 2 800. In 1886 Daraodat sued for partition of the whole property, and m 
1801 Dakshman brought a similar suit. By the decrees in these suits. 1 ot No. 1 
was allotted to Damodat and Pot No. 2 was awarded to Lakshrnan. The moct- 
cageo was not a party to cither suit, the plaintiffs in these suits (as found by the 
Hicb Court> haviog bad no notice of the toortgaRe. Damodar and Lakshman, 
on attempting to get possession of the lands allotted to them respectively by the 
oartition decrees, were obstructed by the mortgagee, and now brought these suits 
against him and the heirs ol Balvant (defendants Nos. 2—9). claiming posses- 
Sion of the lands allotted to thorn free of the mortgago dobt. or that the partition 

should be re opened, and that unencumbered land 5° 

and the mortgaged land given to Balvant s branch of the family (defendants 

Nos. 2 “9). , . ^ ^ 

Held, that the partition should bo ro-oponed and the mortgaged land assigned 

to the defendants Nos. ‘2 9. ^ i. 

Where a co-sharor of joint property has mortgaged his share without the 
knowledge of bis co-sbaror^, and there has subsequently been a partition suit to 
which through the fraud of Ibo mortgagor and the mortgagee, the latter has not 
been made a party, bo (the mortgagee) will only be allowed to proceed for the 
recovery of hi« mortgage-debt against that portion of the property which has 
been allotted to his mortgagor. 

Hem Chundcr v. Thako Aiont Dcbi (3) approved. 

r&nnl 31 M 175 = 6 Ind. Cas. 991 = 20 M.D.J. 394 = 8 M.L.T. 133 : R.. .^3 Til. 429 
^ ; 435 ) = 5 Ind. Cas. 92 = 20 M.D.J. 330 = 7 M.L.T. 143 ; 2 L.B.R. 1G7 ; 1 

187.] 

Consolidated second appeals from the decision of Rao Bahadur 
N. G. pWadako. Joint First Class Subordinate Judge, A.P.. ac Pooua. 


• Second Appeals Nos. Ill and 112 of 1897. 

(2) 8 B. 230. 


(3) 20 O. 638. 


(1) 13 A. 3'24. 
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[386] The plaiotififs in these two suits sued to recover possession of 
certain lands (Pot Nos. 1 and 2 of Survey No. 174) under the following 
ciroumstanoes :— 

These lands were situated in the village of Govitri, the whole of which 
was the joint family property of four brothers, vis., Damodar, XjaksbmaD, 
Balvant and Parashram. By arrangement among themselves each had a 
portion of the property in his possession and management, but there had 
never been any formal partition. The lands in question (Pot Nos. 1 and 
2) were a part of the land in the possession of Balvant. 

In 1867 Balvant, without the knowledge of the plaintiff, mortgaged 
Pot Nos. 1 and 2, together with other land, to Gopal Vasudev Barve 
(defendant No. 3) for Rs. 2,800 with possession. 

In 1886 Damodar brought a partition suit to recover his share of the 
whole village, and obtained a decree in 1887, by which, with other land, 
Pot No. 1 of Survey No. 174 was awarded as his share. To thi^ suit the 
mortgagee (defendant No. 1) was not made a party, and the High Court 
found that at the date of suit the plaintiff had no notice of the mortgage. 

In 1891 Dakshman brought a similar partition suit for his share and 
obtained a decree, which awarded him {inter alia,) Pot No. 2 of Survey No. 
174. The first defendant (the mortgagee) was not a party to this suit 
either, the plaintiff (as found by the High Court) having then no notice 
of the mortgage. 

In execution of their respective decrees, Damodar and JCiskshman 
endeavoured to obtain possession of Pot Nos. 1 and 2 of Survey No. 174, 
and being obstructed bv defendant No. 1 (mortgagee) they applied under 
s. 328 of the Civil Procedure Code (Act XIV of 1882) to have the obstruction 
removed ; but their applications were refused under s. 332« 

Lakshman thereupon now sued to recover Pot No. 1 and Damodar 
sued to recover Pot No. 2. In both suits the first defendant was the mort¬ 
gagee, the other defendants (Nos. 2 to 9) were the heirs of the mortgagor 
Balvant. In each suit the plaintiff prayed as follows: — 

(a) for possession of the land sued for free from any naortgage lien, or 

[387] (6) that the land sued for should be given over to the defendants 
Nos. 2 to 9 (the sons and heirs of Balvant) aod in their stead other 
unencumbered lands should be given to the plaintiff out of the lands that 
had been allotted to the share of Balvant in the partition suits, or 

(c) that the plaintiff should be allowed to pay off the mortgage-debt 
in proportion to the value of the land claimed by him, and that the sum so 
paid should be made a charge on the lands allotted to Balvant s branch of 
the family. 

The Court of first instance dismissed both suits, holding that neither 
plaintiff could recover the land ho sued for without paying off the whole of 
the mortgage-debt due to defendant No. 1 (the mortgagee). 

This decision was confirmed, on appeal, by the First Class Subordinate 
Judge, A. P.. at Poona. 

* Thereupon the plaintiffs preferred second appeals to the High Court. 
The appeals were consolidated and beard together. 

M. B. Chaubal (with him P. P- Khare), for appellants (plaintiffs) :— 
The lands in dispute were joint family property. They were mortgaged 
by Balvant without plaintiffs’ knowledge or consent. It is not pretended 
that the mortgage was effected for family purposes. That being so, the 
mortgage is not binding on the nlaintiffs. A person taking a mortgage of 
joint property from one co-sharer takes it subject to the rights of the other 
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co-sharera— Byjnath Lall v. Bamoodeen (1). Tbo lands in quesfcion have 
now been allotted to the plaintiffs by the partition decrees, and the plaintiffs 
are entitled to recover them free from the mortgage-de^t. The lower 
Court finds that the mortgagor as well as mortgagee fraudulently kept the 
plaintiffs in ignorance of the mortgage. This accounts for the fact that the 
mortgagee was not made a ptrty to the partition suits. If the plaintiffs 
had been aware of the mortgage, they would have made the mortgagee 
a party to the suit. And in that case the Court, in decreeing partition, 
would have divided the family property among the co-parceners 
80 as to allot the mortgaged lands to the share of the mortgagor : see 
Pandurang v. Bha<tkar (2) ; Udaram v. Banu (3). [388) What the Court 
would have done bheu, ought to be done oow, especially as it is found, as 
a fact, that both mortgagor and mortgagee fraudulently concealed the 
mortgage. The plaintiffs are. therefore, entitled to ask that the parti¬ 
tion should be reopened. The mortgaged property should be assigned to 
the heirs of Balvanb who mortgaged it, and in its place an unencumbered 
portion of the property of equal value should be given to plaintiffs— Hem 
Chunderv. Thako Honi DebiW. The mortgagee can only enforce hia 

lien against the share of his mortgagors. 

N. V. Gokhale, for respondents (defendants).—The plaintiffs omitted 
to make the mortgagee (defendant No. 1) a party to their partition suits. 
They had full notice of the mortgage, for it was duly registered, and the 
morboagee was in possession. That was sufficient notice to the plaintiffs 
and ought to have put them on inquiry. But they made no inquiry, 
and ignored the mortgage altogether. The partition effected by these 
suits was thus effected behind the back of the mortgagee (defendant 
No. 1). Such a partition cannot affect bis rights. He cannot be treated 
as a trespasser, and must bo paid his mortgage money before the plaintiffs 
can recover possession of bbe mortgaged lands. There is no evidence to 
show that the mortgagee has acted fraudulontly or done any thing to keep 
the plaintiffs in ignorance of the morfgage. The lower Court’s finding on 
this point rests on more surmise. Tlie partition ought nob, therefore, to 
be re-opened. The ruling in Vinayak v. Bamkrishtia (5) applies to the 

present case. 

JUDGMENT. 


Parsons, J._In order to see what relief the parties to these consoli¬ 

dated appeals are entitled to, it will bo necessary to set out tho facts 

bcisll v« 

The plaintiffs and the defendants Nos. 2 to 9 are tho descendants of 
one common ancestor Dhondo. In several suits they obtained decrees 
for tho partition of their ancestral es ate, and in execution of those decrees 
the lands wore divided off and the share of each separately assigned to 
him. Thus the plaintiff Lakshman got his i share, the plaintiff D.imodar 
got his i share, the defendants Nos. 2 to 9 as the sons of Balvaut got 
their i share, and the other member Parashram got his i share. 

[3893 Among tho lands assigned to the shares of the plaintiffs were 
Pot Nos, 1 and 2 of Survey No. 174. In taking possession of these fields, 
tho plaintiffs wore obitruciod by the first defendant, who claimed to bo in 
possession and to have the right of remaioing in possession under a mort¬ 
gage passed to him by Balvant. Orders having been passed adverse to the 


(1) l T. A. 106. 
(4) 20 O. 533. 


(2) II B. H. O B. 72. 
(6) P. J. (1889), p, IfcO. 


(8) II B. }i. O. R. 7G. 
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plaintiffs tinder s. 332, they have now brought the present suits claiming 
either that they should be held entitled absolutely to the possession of the 
lands unencumbered by any mortgage lien, or that these lands should be 
assigned to the share of the defendants Nos. 2 to 9 and other unencum¬ 
bered lands given to them out of the lands that have been assigned to the 
defendants Nos. 2 to 9. 

The lower Courts have dismissed the plaintiffs’ suits, holding that 
they cannot obtain possession of the lands, or any relief, unless they redeem 
the whole mortgage of the first defendant (which is for a large sum of 
money and covers not only the two pot numbers, the subject of these suits, 
but other lands also). The plaintiffs have appealed against this decree, 
and the first defendant alone has appeared before us to support it. 

It is quite clear that the order is wrong. Balvant had power to 
mortgage his own share only in the ancestral estate, that is, one*fourth. 
According to the findings of the lower Courts, Halvant did no more than 
mortgage that share, and the shares of the plaintiffs were not at all atf^^cted 
by the mortgage, nor were the plaintiffs themselves in any way liable for 
the debt. It is impossible, therefore, to uphold the order that they are 
bound (before they can get possession of their own share of the landB) to 
pay a debt for which the sons of Balvant and their lands alone are liable. 
A proper provision would, of course, have bean made for this mortgage 
charge, bad the first defendant been a party to the partition suits, 
but he was not, and the whole of this litigation is due to this omission. 
Although the Subordinate Judge, A. P., is of opinion that the plaintiffs 
were not to blame for the omission, yet he has male them suffer 
for it by applying the case of Vinayak v. Ramkrishna (1). I am of opinion 
that the principle of that case can only be applied where the partitioners 
combine together to ignore the esisteoce of a mortgagee, and proceed to 
[390] partition behind his back fraudulently with the object of defeating 
his just claim. I do not think it can apply to the present case where the 
Judge finds that the defendants Nos. 2 to 9 were guilty of fraud in 
deliberately withholding all information about the mortgage through spite 
towards the plaintiffs. Be adds that the first defendant appears to have 
withheld himself behind the other defendants. If such a state of things, 
viz , fraud and collusion between the mortgagee and his PDorteaeors, were 
proved, the proper rule to apply would be that laid down in Hem Ohnnder 
V. Thako Moni Debi (2). I cannot, however, say that this is proved. All 
that can be said is that the plaintiffs are perfectly innocent and brought 
their suits without any notice of the mortgage. In that oa«e I think that 
the mortgagee, who has not been made a party to the partition suit, has 
still the right to the relief that ha would have had, if and when he had 
been made a party to the suit, namely, to a'ik the Court to so divide the 
property as to assign, as far as possible, the property mortgaged to the 
share of his mortgagor. 1 do not think that he can possibly have any 
greater right. In a somewhat analogous state of things, a right of 
redemption is always preserved to a puisne mortgagee not made a party to 
a foreclosure sxiit. 

For these reasons, and also on the general ground of the equitable 
^lief that the plaintiffs are entitled to against the fraud of the defendants 
Nos. 2 to 9, we have come to the conclusion that they are entitled to 
demand that the defendants Nos. 2 to 9 shall take the property which 

(1) P. J. (1889), p. 180. (2) 20 C. 533- 
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they have burdened with a mortgage, and give them unencumbered prO' 
perty of a similar value, and that the first defendant cannot resist this 
demand or ask for any other relief. If, as may turn out to be the case, 
the mortgaged lands cannot he fully exchanged for other lands, be must 
bear the loss of the security of these lands, falling back upon the defend¬ 
ants Nos. 2 to 9 for his remedy, taking, as he did in mortgage, the share 
only of Balvanb in the lands in suit. 

"We. therefore, vary the decree of the lower appellate Court and 
order that the nartition that has been efifeoted between the plaintiffs 
and the defendants Nos. 2 to 9 be re-opened, and that, as far as 
possible. Pot Nos. 1 and 2 of Survey No. 174 be assigned to be 
[391] share of defendants Nos. 2 to 9, and that in place thereof unencum¬ 
bered land of a similar value to each pot number be given from their lands 
to the plaintiffs respectively. The plaintiffs uiust^ bear the costs of the 
first defendant and they can recover them and their own costs from the 
defendants Nos. 2 to 9. 


BanadE, J.—Both the lower Courts have held that the appellant 
(original plaintiff) was entitled to none of the reliefs claimed by him in this 
suit and that his proper remedy was to bring a regular redempt.ion suit 
against respondent No. 1 for an account of the mortgage of the land in 

dispute. 


This land, together with other property, was mortgaged to respondent 
No 1 by the ancestor of the other respondents Nos. 2 to 9. who wore joint 

owners with appellant of the inam village of Govitri. where the land is 

situated. The facts arc fully and correctly stated in the judgments of 
both the lower Courts ; and it appears therefrom that the appellant has a 
4-annas' share in the village, the remaining 12 annas were 
common by other sharers including appellant in appeal No. Ill of lby«. 
and the respondents Nos. 2—9. The present appellant sued the other 
shavers for nartition, in which suit the mortgagoo (respondent No. 1) was 
not made a party. The appellant obtained a decree in 1887 by which Pot 
No. 1 of the land in dispute was allotted bo his share. Later on, some or 
the other sharers also brought a partition suit in 1891, and the decree 
therein settled their shares in the village, and, among others. Lakshman. 
the appellant in appeal No. Ill of 1898. was allotted Pot No. 2 of this 
same land. When appellant in this appeal and Bamodar, the appellant in 
anneal No 112 ol 1898. went to bake possession, they were resisted by the 
mort-aeeo' (respondent No. 1). and his ob.struction beinB upheld, these two 
anpellants brought two separate suits claiming alternative reliefs (1) actual 
possession of the two lands in dispute by the removal of the mortgagoo’s 
obstruction ; or (2) a re-adjustment of the partition already made by an 
exchange for the lands in dispute of others of equal value out of those 
allotted bo respondents Noa. 2—O’s shave. A third relief was also 
claimed for permission to pay oft' respondent No. 1 3 mortgage-debt in 
proportion to the value of the lands in dispute, with a declaration 
[392] that the sum so paid should bo made a charge on the shares allotted 

to respondents Nos. 2—9. 


In so far as the first and third of these prayers are concerned, there 
oan be no doubt that they were clearly inadmissible. A mortgagee of one 
of the co-sharers of joint propeiby, who is not made a party to the partition 
suit brought by tbo sharers among themselves^ cannot be ousted from bis 
possession of any portion of the mortgage security unless his debt is fully 
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paid off —Vinayak v. Ramkrishna (1). No • anrangeEaent between the 
sharers which ignores his mortgage can adversely affect bis rights. In 
respect of these two reliefs, the appellant’s only remedy was. as held by 
the Courts below, to bring a regular redemption suit, and to pay off the 
balance of the mortgage-debt. 

The second prayer of the appellant>plaintiff. however, stands on a 
different footing, and the equities of the parties in regard to it do not appear 
to have been sufficiently oonsidered by the Courts below. It must be 
noted in this connection that the village was admittedly held in common 
by all the sharers. The mortgage bonds recite this state of things in clear 
terms. Some of the sharers for reasons of convenience held possession of 
portions of the village lands, but this kind of possession by the ancestor of 
respondents Nos. 2—9 of the land in dispute conferred no rights on bis 
mortgagee which were not controlled by the equities represented by the 
common ownership of all the sharers. As held by bbeir liordships of the 
Privy Council in Byjnath Liallw. Ramoodeen Chowdry (2), where the owner 
of an undivided share in a joint estate mortgages his undivided share, he 
cannot by so doing affect the rights of the other sharers, and the mortg>igee 
takes his security subject to the rights of those sharers to enforce a partition. 
In this case, where the mortgagor was allotted other lands for bis share in 
a partition made by the Revenue authorities, the mortgagee was allowed to 
enforce his security on the lands so allotted, even though they did not 
form part of the original security. For the purpose of such re-adjust¬ 
ment, a partition once made is liable to be re-opened The Courts below 
have distinguished this case on the ground that there was no possession 

t iven, while iu the present case the mortgagee is m possession. This 
393] circumstance, however, does not appear to make any essential 
difference in the equitable rights of the parties, where, as in the present 
case, the estate was admittedly undivided and held in common. On the 
authority of the principal case noted above, the High Court of Calcutta 
held in Sharat Ckunder v. Hurgobindo (3), that one co-sharer in a joint 
estate connot deal with his share so as to affect the rights of the other 
oo-sharera, and that the assignee of such co-sbaver takes subject to those 
rights. In a later case decided by the same Court —Chunder v. 
Thako jMo7ii Dehi (4)—a co-sharer had mortgaged his share in undivided 
property, and in a subsequent partition suit to which the mortgagee was 
not made a party, the mortgaged property was allotted to another co-sharer, 
and it was held that the mortgagee must enforce his debt against the pro¬ 
perty allotted to the share of bis mortgagor. The mode in which this 
re-adjustment can be made is clearly laid down in Oonia DiUt v. Jlunoo- 
man (5). These decisions seem clear on the point in dispute in the present 
appeal. 

It is true that the rulings on this side of India about the necessity of 
joining mortgagees of co-sbarers as parties to partition suits are stricter 
than appears to be the practice in .Bengal —Sadii v. Ram (6). This cir¬ 
cumstance, however, in no way affects the equitable principles which must 
govern cases where a partition is effected without making the mortgagee- 
creditor of a co-sharer a party to the partition suit. Hven in the case of an 
auction-purchaser of the interest of a co-sharer, it was held in Maliabalaya 
V. Timaya (7) that bo can take no more than the interest of the co¬ 
parcener as a member of a united family, and the manner in which the 
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equitable adjustment and marshalling has to be made so as to give effect, 
as far as may be possible, to the rights of all rarties, is laid down in Pandu- 
rang v. Bha^kar (1). These equitable principles, which govern the rights 
of purchasers, equally govern the case of mortgagees— Vxnoyak v. 
krishna The circumstances of the case of Sidasavant v. Balsovant (3) 
were [3943 rather peculiar, but it is clear frcm the judgment recorded in 
that case that, as against the mortgagor-co sharers who bad redeemed their 
share it was oien to the plaintiffs in the partition suit to enforce their 
remedy by execution, even though they had failed to execute their decree 

against the mortgagee in possession. .... 

On the whole, it appears to mo that the appellant has a right to re¬ 
quire the resoondents Nos 2—9 to take back the encumbered lands as 
part of the lands allotted to their shares, and in exchange make over to ap- 
reUant land of equal value out of their share to make up his full share. 
This re-adjustment becomes more equitable in the present case, because, 
as held by the lower appellate Court, there is good reason to suspect that 
the mortgagee-respondent held back his claim fraudulently, and in collu¬ 
sion with the other respondents. 


23 B. 394. 

APPELLATE CIVIL. 

Before Sir C. F. Farran, Kt., Chief Justice'and Mr. Justice Fulton. 

Manager Hanmant Santaya Prabhh {Orighial Defendant), 
AupcUant v. SubbauHaT {Original Plaintiff), Respondent* 

[18th August, 1898.] 

Ctvii Procedure Cone (Act XIV of 1882). .ss. 244. ‘1^%-Agreement not to execute decree^ 
Executicm-JSreat.hof contract—Suit to rtcover damages. 

The provisions of s. 244 of the Civil Procedure Code (Aot XIV of 1882) are no 
bar to a suit to recover damages lor breach ol a contract oot to execute a decree. 

Appeal from a remand order passed by H. L. TTervoy, District Judge 
of Kanara, against the decision of Rao Saheb T. V. Kalsulkar. Subordinate 

Judge of Honavar. 

The plaintiff alleged that in 1889 the defendant had obtained a decree 
against him and on the 26th June. 1891, agreed to accept Rs. 65 from him 
in full satisfaction of it; that he accordingly paid this sum and got a receipt 
from the defendant, who undertook to certify the same to t^e Court and 
promised not to claim any further sum under his decree. The defendant, 
however, did not certify the payment and subsequently applied for execu¬ 
tion [3993 aeainst the plaintiff, who was obliged to pay into Court the 
sum of Rs. 103-2-2. 

Tlio p'aintitf, therefore, now sued to recover back this sum, together 
with certain costs incurred by him in resisting the plaintiff s application 

for execution. 

The Subordinate Judge hold that the suit was not maintainable in 
the form in which it was brought, and that the plaintiff's only remedy 
was to seek to recover the Rs. 65. alleged to have been paid by him to 
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the defendanb in 1891, with interest. He, therefore, without goiog into 
the merits of the oase, rejected the claim. 

On appeal by the plaiotitf the Judge, having held that the form of 
the suit* was not objectionable, reversed the decree and remanded the case 
for trial on the merits. 

The defendant appealed against the said order of remand. 

Dattatrayci A. Idgunji^ for the appellant (defendant):—The alleged 
payment of Ks. 65 cannot be taken to bave satisBed the decree. The 
payment not having been certified as required by s. 258 of tbe Civil 
Procedure Code (Act XIV of 1882), tbe Court executing the decree could 
not take notice of it. All questions relating to the satisfaor ion of decrees are 
in the cognizance of the Court of execution. See s. 244 (c) of tbe Civil 
Procedure Code. By enforcing an uncertified adjustment of a decree, 
tbe provisions of that section would be nullified. The same result would 
follow if a suit for damages for breach of contract in such a oase were 
allowed. The money actually paid may be recovered, but it cannot bo 
recovered as money paid in satisfaction of the decree— Guttamani Dasi v. 
Prankishori /)asi(l) ; Haji Abdul Rahiman v. Khoja Khaki Aruth (2) ; 
Ghanasham v. Kashiram (3) ; Mukund Harshet v. Haridas Khemji (4) ; 
Azizan v. Matxik Lai Sahu (5). 

l^arayan G. Chandavarkar^ for tbe respondent (plaintiff) :—The 
provisions of a. 244 of tbe Civil Procedure Code are not a bar to the 
present suit. Wo seek to recover the money by way of damages— 
Virnraghava Reddi v. Subbakka (6); L3963 Sellaynmyyen v. Muthan (7) : 
Ishan Chunder v. Indronarain (8) ; Hukutn, Chand Oswal v. Taharunnessa 

Bibi (9). ^ ^ 

Id^utiji, in reply, cited Gulwad v. Rahimtulla (10) and Davlata v. 

Ganesh (11). 


JUDGMENT. 


1898 

AUO. IB, 


OlVIB. 
93 B. 894. 


EarraN, C. J. —A question, which the executing Court can itself 
consider, must be considered by that Court, and another Court cannot 
determine it for such exeoutiog Court. This results directly from the 
provisions of s. 244. Whether an uncertified adjusted agreement not to 
execute a decree has been entered into or not, cannot, by reason of the 
provisions of s. 258, be considered by the Court executing tbe decree. Tbe 
provisions of s. 244 do nob, therefore, appear to me to bo a bar to the 
present suit. Tbe judgment of Turner, C. J., in Viraraghava Reddi v. 
Subbakka (6) is an authority for this view. There is now no other 
provision of tbe law which stands in the way of such a suit as this. That 
a suit for damages can be sustained, when after an uncertified adjustment 
a decree has been improperly executed, has been expressly decided in 
HukuTti Chand Oswal v. Taharunnessa Bibi (9) and several other decisions 
vffhioh 1 am prepared to follow. In Azizan w. Matuk Lai Sahu (5), what 
the plaintiff sought bo do was indirectly to compel the Court executing the 
decree to refrain from executing it by an Injunction obtained in another 
Court. Tbe case is distinguishable from the present, and tbe Calcutta 
High Court so regarded it, as will be seen from tbe conclusions in the 
judgment of Macpherson, J., at the bottom of p. 444. I would dismiss 
the appeal with costs. 
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Fclton, J. —I entirely concur in the iudgnaent delivered by the 
Chief Justice. I think the reasons why s. 244 of the Civil Procedure 
Code is no bar to a suit like the present, which is one to recover damages 
for breach of a contract not to execute a decree, are very clearly and cor¬ 
rectly stated by Chief Justice Turner in Viraraghava Beddi v. Subbakka (1) 
as follows :—“ The question relates not to the execution of the decree, but 
to a [397] contract which formed no subject of inquiry inthejsuit.and could 
not form the subject of inquiry in execution of decree.” It is equally clear 
that s. 258, as now worded, is no bar to the Court’s taking cognizance of 
such suit, for it is only the Court executing the decree which is precluded 
from recognizing the payment. A contract whereby a decree-holder engages 
not to execute a decree seems valid ; and I can see no reason why. if it 
has been broken, the injured party should not be entitled to sue for com¬ 
pensation in respect of any loss which be has suffered in consequence. I 
would, therefore, dismiss the appeal with costs. 

Appeal dismissed. 


23 B. 397. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons atid Mr. Justice Ranade. 


SUNDRABAI {Original Defendant), Appellant y. JayawanT 
{Original Plaintiff), Respondent.^ i23rd August, 1898-] 


Ltictn^e — Kascnie'ni —/ntiian Kas^^nenis Act {V of 1882), ss. 4 and 52— Right of 
graving rice 2 Aants in another’s land to be afterionrds Iratisplanted to his own. 

A ’licoose’ a? dofiaed by s. 52 of tho Indian Easements Act (V of 1862) is not, 
as in the case of an *easen:eot,’ connected with the ownorsbip of any land, but 
creates only a persona) right or obligation. License rights are not gene^lly 
transferable, and the transferee is not bound to continue the license granted by 
tho former owner, while casements once established follow the property. 

The plaintifl claimed and proved a prescriptive right ©fusing certain land 
oelonging to the defendant’s mortgagor for a part of every year for raising nee 
plants to be afterwards transplanted to bis own land. 

Beld, that the right was clearly enjoyed by the plaintiff as owner of some 
land to which tho young rice plants were transplanted, and that such a rig , 
90 attached to plaintiff’s laod. was not a license but an easement of the nature 
of profits a prendre. 


Skcond appeal from tho decision of b’. C. O. Beainau. Oistnc Ju ge 

of Belgaum. , , _ ■ 

The nlaiutiti sued bo establish his right to grow 7 /taZa& or young i ice 

plants in a certain field, to bo afterwards transplanted to his own land. 

[398] Plaintitr alleged that this right had been enjoyed fiona time- 
immemorial : that it had been acknowledged and confirmed to him n 1861 
by a grant from one Bapu. tlie owner of the field in question, who had 

agreed to allow him in 

raising malak during a certain time of eac i ye . ■ 

compensation in case of obstruction. iqqa 

Tho cause of action was alloBod to have accrued .n 1894 when plamt.tt 

was obstructed by defendant, who was in possession oi the held as a 

mortgagee under Bapu. ^ - 

• Second Appeal No. 218 of 189-S. 

(1) 6 ai. 397. 
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Defendant denied the plaintiff’s right and pleaded limitatioa. 1898 

The Subordinate Judge found that in the village of Malkarni, where ado. 23. 

the parties resided, only a small portion of land was capable of producing - 

tnalah being low ground, and that the young plants raised thereon were AFPBIi- 
afterwards transplanted toother land ; that without the help of the low- £jAT£ 

lying land this other land would not yield any rice crops; and that it was OlVIL. 

this fact which originated the practice of raising rice shoots in another’s - 

land for subsequent transplantation elsewhere. 23 B. 397. 


The Subordinate Judge further found that the plaintiff had acquired 
the right he claimed by prescription, be having been in enjoyment of it for 
more than fifty years prior to 1864, in which year it was admitted and 
confirmed by a grant executed by Bapu in plaintiff’s favour. He, therefore, 
awarded the plaintiff’s claim. 

This decision was upheld, on appeal, by the District Judge, who held 
that the right was in the nature of an easement. His reasons were as 
follows : — 

**lt appears that for many years, certainly since 1814 A.D.. plaintiff has 
enjoyed the right of sowing rice in the land. It is afterwards transplanted 
to bis own land, which lies higher. If be could not raise the young shoots 
in the land in suit, he could not use his own land for rice crops. Viewed in 
this light, it may, I think, fairly be held that there are dominant and servient 
prcudia** 

Against this decision defendant preferred a second appeal to the High 
Court. 

Branso7i (with him V. Cr. Bhandarkar^ for the appellant (defendant). 
—The question is, what is the nature of the right [899] claimed by 
plaintiff ? Is it a license, or is it an easement ? We submit it is a license 
as defined by s. 52 of Act V of 1882. The terms of the grant relied on by 
plaintiff show that it is nothing more than a license. The grant confers 
on the plaintiff personally the use of the land in order to raise rice plants 
for a certain part of the year. The grantor, moreover, agrees to pay 
damages in case of obstruction. The grant does not refer to an>' land in 
respect of which the right is conceded. There is thus no dominant 
tenement to which the right in question attaches. And this is confirmed 
by the fact that the right is gran&e<l to the plaintiff m 'perpetuity. There 
would be no necessity to use this exnression if the right were one 
attaching to the land. The right; is thus a purely personal right, and is. 
therefore, a license and not an easement— Rainakrishna, v. Unni Check (1). 

Macpherson (with him M. V. Dhat) for respondent (plaintiff).—It 
is found by both the lower Courts that the plaintiff cannot use his lands 
for rice crops unless he first sows rice in tiie field in question and after¬ 
wards transplants the rica-shoots to his own lands. It is also found that 
plaintiff has used the field iu dispute for this purpose from time im- 
meocorial. The right has been thus exorcised for the benefit of the 
dominant tenement. That being so, it is not a license, but an easement, 
as defined by s. 4 of Act V of 1682. It is, strictly speaking, a right of the 
nature of profits a prendre in. alieno solo. But such rights are included 
under easements as defined by the Act. No doubt the grant of 18G4 does 
nob specifioally mention plaintiffs’ lands as the lands for the bonoficial 
onjoymenb of which the right in question exists. Bub tlie grant does not 
create any now rights, but merely confirms the plaintiff in the exorciso of 
those rights, which had been previously enjoyed for more than fifty years. 
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And the grant should be construed with reference to the surrounding 
circumstances. Tnese circumstances show that the right in question is 
an easement and not a mere license. 

JUDGMENT. 

RaNADE, J.—The chief contention in this appeal relates to the 
question whether the right to raise maluk, or young rice plants, in the land 
in dispute, to bo afterwards transplanted elsewhere, was [400] of the 
nature of a lioeose. as defined in s. 52 of the Basements Act. or was an 
easement proper, as held by both the lower Courts. 

The Basements Act, s, 52, defines licenses as being rights to do, 
or continue to do. upon the land of another something which would 
otherwise be unlawful when such rights do not amount to an easement or 
an interest in property. This negative definition makes it necessary that, 
before a right can be shown to be a license only, it must be proved not to 
be an easement, or an interest in property. The essential requisites of 
an affirmative easement, as defined in s. 4, are that it is a right 
which the owner or occupier of any land, as such, has to do, and continue 
to do, something for the beneficial enjoyment of his land in, or upon, or in 
respect of. land nob his own. A license is nob, as in the case of easements, 
connected with the ownership of any property, but creates only a personal 
right or obligation. License rights are not generally transferable, and the 
transferee is not bound to continue the license granted by the former owoer, 
while easements, once established, follow the property. An interest in 
immoveable property is correctly described in s. 58 of the Transfer of 
Property Act. It is thus clear that the decision of this appeal turns upon 
the inquiry whether the right claimed by the respondent-plaintiff was in 
the nature of an interest in property or an easement, or whether it was a 
mere license as defined in s. 52; in other words, whether it was a limited 
interest bo enjoy the use of land, or an incident attached to the land 
in dispute for the benefit of respondent’s land, or whether it was a 
permission given to rosuondeot which was not binding on the appellant, 
who is admittedly a mortgagee of the person who owned the land, and 
gave the permission. 

The right claimed and found proved by both the Courts below is 
stated in the plaint to be confined to a small plot, measuring 310 cubits 
in length and 25 cubits in breadth, b^^longing to one Bapu, tbo mortgagor 
of the appellant. In this plot the respondent claims that he has, by 
immemorial prescription, as also under a grant from Bapu, made in 1864, a 
rigVit to raise malak, or young rice plants, to be transplanted elsewhere. 
The agreement of 1864 recites the user as having obtained from former times 
[401] and Bapu gave the right to respondent to use the land every 
for raising 7nafak^ and, after it wae removed, to cease to use the land. 
The grant is stated to be 7iirantar, and Bapu agrees to pay compensation 
in case of obstruction. It is this covenant about compensation, and t e 
use of the word 7iira7itar in tho grant without further specification, an 
finally tlie absence of all mention of the land owned by respon en in 
which tho transplantation was made,—it is these oircumsfcances ® 
relied upon by appellant’s counsel as reasons for his ® 

grant was a license, and not an easement or J®^®® ®, * 

Courts below have, on the other band, found that in this mi lage of 
Halkarni. only a few lands are suited for the purpose of raising ^ 

that tho other lands can grow no rice unless it la transplanted from these 
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low-lying lands*. The obligation of fcho owners of the low-lying lands to 
those who own the upper dry lands is not confined to the plot in dispute. 
The liability is general, and is imposed by custom, and attaches to the 
lands by reason of their respective situations (Ex. 58). It is in evidence 
that the respondent-plaintiff has lands of his own in thij dry part of the 
village area (Exs. 36. 57, 72). Two witnesses admit that both the parties 
to this suit raise Ttialah in some temple lands cultivated by them ; and 
appellant’s witness No. 73 admits that respondent has such a vahivab in 
this temple land. "Witnesses Nos. 58, 69 state that this is a general 
practice in Cbandgad mabal within which Ealkarni is situated, and that 
even if the lands change hands, this right remains unaffected. It is quite 
clear that though the agreement does not mention respondent’s land in 
express terms, the right is enjoyed by the respondent as owner of some 
lands to which the young rice plants are transplanted. All these facts 
brought out by the evidence prevent the right from being a merely per¬ 
sonal license, and show that it is a part of the customary obligations of 
the owners of low lying areas to the owners of the uplands where the 
water-supply is deficient. 

Wo must accept this finding of fact, and it is plain that such a right 
cannot properlv bo described as being only a license. The words of the 
agreement absolutely prevent such a construction being placed upon them. 
Tbe right did not originate in a grant, bub in immemorial prescription, 
confirmed by a grant. Tbe [402] personal covenant was not intended to 
destroy the right, but to confirm it. This is no doubt an easement of tbe 
nature of profits a prendre appurtenant to land. This last class of beneficial 
enjoyment is not technically regarded as easements in English law, but 
the Indian Easements Act includes this under easements. illustration id) 
to s. 4 of the Act mentions the right to pasture cattle in another person’s 
lands, or to take fish out of a tank, or timber out of the forest of another 
man as instances of easement, and the present right resembles these ease¬ 
ments. In Ramakrishna v. Unni Check (1), there is an illustration of a 
right in the nature of a license, pure and simple. The judgment in that 
case refers to an English case —Doe v. Wood (2) — where the distinction 
between a license and the demise of an interest in land is clearly laid 
down. If the authority gave only a right to dig for tin or other metals, 
and remove the ore so dug out. it was of tbe nature of a license ; but if tbe 
grant demised all the ores existing in any particular area, then it was a 
demise of interest in land. Tbe right claimed here conferred on the 
respondent the use of the land for a certain part of the year for raising 
rice plants for the purpose of transplanting them to his own land. The 
respondent has exercised this right iroro time immemorial, i.e., at least for 
50 or 60 years before the agreement of 1864, and since then down to 
1893-94 against tbe grantor Bapu and his sons. Such a right, so attached 
to bis lands, and so enjoyed, cannot bo regarded as a mere license not 
binding upon tbe original grantor’s and bis son’s mortgagee, the appellant. 
It is not a personal license revokable at the grantor’s pleasure. It is an 
easement, or more correctly a permanent lease of the land for a portion of 
tbe year for a specific purpose. We must, therefore, overrule this conten¬ 
tion of the appellant, and rejecting the appeal confirm the decree with 
costs on appellant. 

Decree confirmed. 
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Before Mr. Justice Parsons and Mr. Justice Rayiade. 

Bai Divali {Original Plaintiff), Applicant v. Hiralal and ANOTHER 

{Original Defendants), Oppo7ients.* [23rd August. 1898.] 

r. 7 inalic — Gt 4 .a, dian of the person of a lunatic not competent to sue in respect of thelunatic's 

esiote _ Civil Procidure Code {Act SIV of 1882), s. 440— Qiuirdxan Rtffit to sue 

— J'ractice — Procedure. 

A cuardiaa of tbe person only of a lunatic has no right to bring a suit in res¬ 
pect of the lunatic’s estate. The manager of the lunatic’s estate is the only person 
who can institute such a suit. 

The word " guardian” in s. 440 of the Civil Procedure Code (Act XIV of 1882) 
as amended by Act VIII of IS90. when applied to a lunatic means the manager 
of his estate. Under this section a person other than the guardian of the estate 
can also sue with the leave of the Court. 

TAnol 3 P R 1906=109 P.L R. 1906 = 28 P.W.R. 1906 ; Appr.. 33 C. 067 (982) = 

^ *i C L J 22= 10 C.W.N. 650 ; R., 35 B. 162= 13 B.^m. D.R. 92 (99)=9 lod. Cas. 
765 ; 37 B. 217 = 13 Bom. D.R. 1011 ; U.B.U. (1897—1901) 544 (551).] 

Application under s. 622 of the Code of Civil Procedure lAct XIV 
of 18Q2) 

One Ichhalal Vrijbhukan died in 1891 possessed of ancestral property 
worth about six lakhs of rupees. He bad three sous. Navnidlal, Hiralal, 

Navnidlal was adjudged a lunatic under Act XXXV of 1358. His 
wife Bai Divali wasappointed guardian of his person, and bis brother Hiralal 
was appointed manager of his estate, under ss. 9 and 10 of the»Act. 

In *397 Bai Divali, as guardian of the lunatic, applied for leave to 
sue in forma pau27cris for partition of the lunatic's share in the ancestral 
property. 

This application was rejected by the First Class Subordinate -Judge 
of Surat on tbe ground that Bai Divali had no right to sue, and that tbe 
only person, who could bring a suit in respect of the lunatic’s property, 
was the manager of his estate and not the guardian of his person. 

Against this order Bai Divali applied to the High Court under its 

extraordinary jurisdiction. . 

[404] Govardhanram M Tripathi, for applicant.—The applicant is 
the guardian of the person of tlie lunatic on whose behalf the suit is to be 
instituted. The lower Court is wrong in holding that the anplicant is 
not entitled to sue. The provisions of the Code of Civil Procedure relating 
to suits by minors are made applicable to suits by or on behalf of lunatics. 
The last clv\.u<ie of s. 440 of the Code provides that a person appointed a 
guardian of a minor can bring a suit on behalf of 

is added by a. 53 of the Guardians and Wards Act VIII of 1890. I" 

Act the word '• guardian ” is defined to bo a person having the care of the 
person of a minor or of his property, or of both his person and propei-^by. 
In otbm- words, the word *'guardian ” means both a guardian of the 
person and a guardian of the property of a minor. That being so a 
guardian of the person of a minor or a lunatic can -nstitute a suit under 
s 410 of tbe Code. Before this section was amended by Act VIII of 1890, 
any adult person, whether a guardian or no^. could sue as next f riend of 

• Application No. 63 of 1898. 
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a minor. The applioanfc is the wife as well as guardian of the lunatic. 1808 
She is, therefore, oompebent to sue. In the present case, if she were Aua, 93. 

debarred from suing on behalf of the lunatic, his interest would not be safe - 

in the bands of the defendants. APPKii- 

Macpherson (with Chitnis, Motilai and Malvi), for the opponents.— JOATB 

The applicant's husband was adjudged to be a lunatic under Act XXXV ClVU.. 

of 1858. The opponent was appointed a manager of the lunatic’s estate - 

under s. 9 of the Act. The whole estate of the lunatic is now vested in ^3 B. 403. 

the manager so appointed. Under s. 14 of the Act the manager has 

the same power in the management of the estate as might have been exer* 

cised by the proprietor if he bad not been a lunatic. Ue alone has the 

power to collect and pay all debts and liabilities due to or by the estate of 

the lunatic. Se is, therefore, the only person who can bring a suit in 

respect of the lunatic’s estate. And it is the invariable practice, both 

here and in Uuglaod, for the committees of the estate of lunatics to insti- 

tute suits or other proceedings on behalf of lunatics. Section 440 of the 

Code of Civil Procedui'e does not alter the existing law on the subject. 

The word ** guardian ” as used in the section, so far as it is applicable to 
a [405] lunatic, means the manager of the estate of a lunatic. Moreover, 
the applicant has no right to sue for a partition of the ancestral property 
while her husband is a lunatic —Daynbhai v. Umed (1). 

JUDGMENT. 

Parsons. J.—The Subordinate Judge, First Class, rejected the 
petition of the applicant for permission to sue as a pauper un the ground 
that it was presented by an unauthorised person. 

It was presented by tbo applicant (the wife of a lunatic) who bad 
been appointed the guardian of the person of the lunatic under the Lunacy 
Act, XXXV of 1858, and it asked for a severance of the share of the 
lunatic by a partition of the joint family property. A different person 
had been appointed nuanager of the estate of the lunatic, and the Subordi* 
nate Judge was of opinion that the manager alone had the power to bring 
a suit in respect of the estate of the lunatic. We think that he is right. 

The contention of the applicant is that she, having been appointed 
guardian of the person of the lunatic, comes within the definition of 
guardian in s. 440 of the Code of Civil Procedure, and that as such she 
has, if not the sole right, yet the right to bring any suit she pleases in 
respect of his property. 

Whatever may be the meaning of the word ” guardian ” used in the 
clause added to s. 440 of the Code of Civil Procedure by the Guai’dians and 
Wards Act, 1890, when minors are concerned, we have no reason to sup¬ 
pose that tbo Legislature, when making the addition, intended in anyway 
to alter or affect the existing law in respect of the persons who alone are 
entitled to bring suits on behalf of the estate of a lunatic. The provisions 
of that section have by s, 4G3 to be applied to lunatics mutatis mutandis, 
aud we cannot construe the word “ guardian ” in s- 440 to mean a guardian 
of the person who is, by the Lunacy Act itself, a. 13, given only the car© 
of the person and maintenance of the lunatic. We must take it to mean 
the manager of his estate, who alone has the right to bring a suit in respect 
of the estate of the lunatic as being the person in whom by s. 14 all tbe 
powers of management of that estate are vested, and who has to provide 
for the maintenance of tbo lunatic. It would lead to endless confusion 


(1) P.J. (1806). p. 654. 
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1898 if. in cases where [406] there is both a guardian of the person and a 
ADO. 23. manager of the estate of a luoabic. we were to rule that each bad the 

- power to sue. The Ijsgislabure has provided for this contingency where a 

Appbd* next friend has to be appointed (see the addition to s. 443 made by the Act 

IiATB of 1890), bub it has used the single word “ gaardiao ” in s. 440, thereby, m 

Oivir. our opinion, indicating that irrespective of the name of the appointment, 

_‘ the guardian intended in it must have the power bo bring a suit which he 

23 B. 403. could only have in the case of a lunabio by virtue of his being appointed 

the manager of the estite,—in other words, that the person denominated 
guardian must mean the person who is himself competent to ^ 

guardian of the person only of the lunatic has no such power. While, 
however, holding that the Subordinate Judge was right in deciding that 
the application was presented by ari unauthorized person, we must rule 
that he was wrong in summarily rejecting the application. Under s. 441J 
a person other than the guardian is given the power bo institute a suit 
with the leave of the Court. The Subordinate Jud^^e should have followed 
the p’-ovisions of that section, and determioed whether or nob such leave 
should be given. W© reverse his order for this reason and return the 
application for him to dispose of it according to law. We express no 
opinion on the new point raised before us as to the right of the lunatic 
to a separate share. W© make costs costs in the cause. 


23 B. 406. 

APPEIiliATE ClVIIi. 

Before Sir C. F. Farran, Kt., Chief Justice and Mr, Justice Fulton. 

Honapa {Original Plaintif^^^ Appellant v. NarSAPA AND^ 
OTHiiRS {Original Defendants Nos. 1 io 4 and T). Bespondents. 

[29bh August, 1898.] 

^raud —Fraudulent conv?ya7ics^Convevan.~.e by plaintiff to defeat creditors-^Subse- 
quent suit by plaintiff to recover possession, 

Whoo property has been conveyed by the owner to another person with the 
object oC defrauding bis (the owner’s) creditors, and the fraud has been oattied 
out, the owner cannot succeed in a suit to recover poseession. 

[407] Second appeal from the decision of F. C. O. Beaman, District 
Judge of Belgaum. reversing the decree of Rao Saheb V. V. Tilak. 

Subordinate Judge of Chikodi. 

Suit to recover possession of land. 

Til© following are the only facts in the case material to this report. 

In 1868 the plaintiff’s father Narsapa, in order bo defraud his 
creditors, mortgJiged the land io question to one Jivaji 

1872 the plaintiff’s brother Rama (with the plaintiff s consent) for b 

purpose sold it to the mortgagee Jivaji. Notwithstanding this | ^ 

Ld sale, however. Narsapa aad his son (the (Ihe 

in possession until 18S0. In that year the fatter 

and vendee? sold the land to Shidapa (defendant No. . shidana 

obtained possession. It was disputed at the b^rmg .Sh.dapa 

remained in pos 3 os 3 ioo, but the allegations relating P 

material to this report. __ 

• Second Appeal No. 28 oi 1898. 
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In 1895 the plaintiff brought this suit to recover possession of the 
land. The Subordinate Judge passed a decree in his favour, holding that 
he was not estopped from asserting his claim by the mortgage and sale 
in 1868 and 1872. 

On appeal, the Judge reversed the decree and dismissed the suit, 
holding that the mortgage and sale were fraudulent transactions and that 
the plaintiff having thus parted with his estate the Court would not assist 
him to recover it. 

The plaintiff preferred a second appeal. 

Mahadev V. Bhat, for the appellant (plaintiff).—Tbe fraudulent sale 
in 1872 was really tbe fraud of the plaintiff’s brother, and the plaintiff 
is not precluded from recovering— Sreemutty Debia v. Bimola{l) ; Parani 
Singh v. Balji Mai (2). 

Baliji A, Bhagvat and Dhondu B. Elirloshart for respondents (defend¬ 
ants).—The plaintiff cannot be allowed to benefit by bis own fraud. 
The lower Courts have found that tbe mortgage and sale were in fraud of 
creditors. By that fraud the plaintiff [403] lost possession and cannot 
now recover it— Chenvirappa, v. Puttappa (3) ; Yaramati v. Chundru 
Papayya (4) ; Babaji v. Krishna (5). 


1898 

Ana. 29. 

AppbIi- 

liATB 

OlVID. 
23 B. 406. 


JUDGMENT. 


Fahhak, C. J. (after discussing other questions raised in tbe case 
continued :—) But assuming that Sbidapa did regain, and is now in 
possession of, the land and that be claims to retain such possession on 
tbe strength of tbe mortgage and sale by Narsapa and bis son Bama to 
Jivaji Tregal and of the sale by the son of tbe latter to himself (Sbidapa), 
the question which has been discussed by tbe District Judge and my 
learned colleague arises. 1 do not enter upon tbe distinction which my 
learned colleague draws between a fraudulent conveyance in England and 
a fraudulent conveyance in India, but take tbe facts as they are found. 
Tbe Subordinate Judge finds that the sale to Jivaji was fictitious and 
that tbe defeadant No. 7. Sbidapa, acquired nothing by his purchase. 
Tbe District Judge raised these issues :— 

(3) Is tbe plaintiff estopped from asserting bis title to tbe land ? 

(4) In view of the fact that tbe plaintiff confessedly sold fraudu¬ 
lently to Jivaji, from whose son tbe defendant No. 7 alleges that be 
purchased bona Ude and for valuable consideration, what right has tbe 
plaintiff (a) against him ; (6) against tbe defendants Nos. 1—4 in possession 
whom be wishes to eject? 

Tbe findings are :—On tbe 3rd issue that the plaintiff is estopped, and 
on tbe 4tb issue that tbe plaintiff has no right remaining against defend¬ 
ants Nos. 1—4 or defendant No. 7. 

Tbe District Judge does not anywhere set out tbe exact nature of 
the transaction. The nearest approach to it is found in the following 
passage :— 

The original mortgage to Jivaji Tregal was admittedly a fraud and 
intended to operate against honest creditors. It admittedly did so. 
Assuming for the sake of the plainbifi'’3 argument at this bar that there 
was a distinction between the mortgage to Jivaji Tregal and the subse¬ 
quent sale to him, inasmuch as the mortgage did, while tbe sale did not in 
fact protect the property from the creditors, it remains plain to all that 
tbe origin of Tregal’e connection with the oroperty was in fraud, and that 


U) 21 W. R. 422. 
(4) 20 M, 826. 


(2) 1 A. 408. 
(8) 13 B. 372. 


(3> li B. 708. 
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[4091 since the sale was admittedly pursuant to and in completion of the 
mortgage, the same taint affects it.” Later on he writes : The plaintiff 

having perpetrated a fraud and pursuant thereto parted with his estate, 

neither law nor equity will help him.” 

The above findings taken all together appear to me to represent the 

following state of facts By a mortgage and sale, which formed one 
single transaction, the plaintiff conveyed the property in question to Jivaji 
Tregal for the purpose of defeating the claims of honest-oreditors. who were 
in consequence defrauded ; that the said Jivaii Tregal or bis son trans¬ 
ferred the estate thus conveyed to Jivaji to the defendant Shidapa ; that 
Shidapa under colour of the above deeds ousted the defendants Nos. 1--4 
from the property, and that they (defendants Nos. 1 to 4) recovered 
possession through the Court of the Mamlatdar. The plaintiff now seeks 
to recover the estate which he conveyed away in order to defraud creditors 

from the defendants Nos. 1—4 and Shidapa. _ ^ ^ t i 

The law anplicable to that state of facts is, in my opinion, that laid 
down bv Benson, J., in Yaramati Krishnayya v. Ghundrii Papayya (1). 
which I think that we should foUo%v in preference to the Allahabad decision 
in Paravi Sivqh v. Lalji Mal{2). There is no question of estoppel in the 
matter. When both parties are equally conversant with the true state of 
the facts, it is absurd to refer to the doctrine of estoppel. The rule is zn 
jyari delicto potior est conditio possideiUzs. Equity will not lend nev aid to 
Uable a successfully fraudulent plaintifT to avoid tbe coils which b'* 
fraud has woven around him. All the Courts, except the Allahabad Court 
in the above case, refer to the English authorities to guide them m this 
matter. I am of opinion that they rightly do so. The judgmeut in the 
Madras case, which I have referred to, gives, I think succinctly the result 
of the English authorities. Therefore. I consider that we should follow it. 
The Calcutta decisions in Goberdhan Singh v. Ritu Roy (3) are to the same 
effect, though the loavnod Judges have not stated the law so ^aborately 
as ha=i bnen done in the Madras case to which I have referred. The decree 

is confirmed with costs. . , , -- • tu 

[410] Fclton, J. (after dealing with other questions in the case 

continued :—) But as regards Shidaua the case is difforent As this 
man claims under a title derived from Navsana. he cannot dispute the fact 
of Narsapa's ownership. Ho says he is in possession, and if ^ 

question arises whether, as against the plaintiff, who alleges that the con- 
vovanco to Tregal was a sham transaction entered into to defeat creditois. 
he is entitled to retain possession. The District Judge, without deter¬ 
mining whether Shidapa was a bona fide purchaser for value or ^“ethei 
the plaintill’s claim is barred by limitation, has held that the plaintiff 
alleging a fraud on creditors, which ho has found to be successful, cannot 
maintain this suit bo recover possession. To support this view he relies 
on tho decision in Chenvirappa v. Puttapa (4). bub though many oi tno 
remarks in that case are in favour of the important principle foi.' wnicn 
the learned District Ju-lgo so ably contends, the decision cannot ha cicea 
as an authority governing the present case, inasmuch as the 
was simply that a party to a collusive decree is bound by it. C^ui e ap 
from tho equitable considerations i-eferred bo by tl^ leaded J * 
decision seems to depend really on s. 13 of the Civil 
See Varadarajulu v. Srinivasulu (5). Here, however, tho question 


(1» 20 M. 32G. 
(4) 11 B- 709. 


(2) 1 A. 403. 

(61 20 M. 333. 
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unaffected by any decree between the parties. The plaintiff in efiTeot 
says: ** The land is mine, because though I assented to a deed in favour 

of the defendants’ vendor, and put him in possession, the transaction was 
a sham transaction and had no effect in conveying any property to him.” 
Now, assuming the facts alleged to be proved, it is difficult to avoid the 
conclusion that the property still remains in the plaintiff. The more 
execution of a conveyance and transfer of possession does not appear 
sufficient, in India, to effect a change of ownership, unless there be an 
intention to convey. The intention, I think, is essential to the conveyance. 
This is obvious in the case of a man who signs a conveyance in ignorance of 
its contents. The surrender of his property to another is an act of the will, 
and if there is no will, there is no surrender. A fortiori^ if, the attention 
being directed to the nature of the deed, the will is exerted, not towards 
the surrender [4111 of the property, but towards its retention, there can, I 
think, be no conveyance. Of course, if the opposite party, in whose favour 
the deed purports to be executed, is ignorant of the intention and takes the 
property believing that it has been conveyed to him, the law of estoppel will 
intervene for his protection. 3ut if he, too, knows of the want of intention 
to convey and assents to the proceeding, no question of estoppel seems to 
arise. In such a case the decisions in Tillakchand v. JitamaliX) and 
Abdul Hye v. Mir Mohammed (2) show that the property remains in the 
original owner. Referring to these cases, the Chief Justice in Sadashiv 
Vaman'v. Trimbak Divakar (3) said (p. 170) : “ In India, where the hcnami 
system is common, it has been recognized by our Courts that there may 
be a sham conveyance, which, though registered and delivered to the 
grantee, not being intended to pass the property, but merely to be used as 
a blind to deceive creditors or others, convoys no estate to the nominal 
grantee.” In such a case possession is given not under the deed, the 
execution of which has no bearing on the real transaction between the 
parties, but under the private arrangement. 

The question, then, arises whether, when the owner of the property 
seeks to recover it, the Court has any discretion to refuse him its aid. 
Doubtless the private arrangement, being ex hypothesi in fraud of creditors, 
is a void agreement, and if it is necessary for the plaintiff to rely upon it 
to support his claim, his case must break down. But is it necessary ? 
The general rule of law, I believe, is that a man is entitled to posses¬ 
sion of his own property unless the defendant can show some right for 
retaining it. It may, therefore, be argued that the Court has no discre¬ 
tion in the matter, and it seems necessary to consider the point. 

In Rangammal v. Venkatachari (4) and X^aramati l^rishjiayya 
V. Chundrti Papayyai6). the Madras High Court refused a declaration of 
invalidity in respect of certain collusive deeds ; but as those were 
suits under s. 39 or s. 42 of the Specinc Relief Act, in which a discre¬ 
tion is reserved, they are not exactly in point. They leave open the 
question whether, when a claim C4ia] is made in a form which 
would not have come within the cognizance of Courts of Equity in 
England, there is the same latitude- In England probably the plaintiff 
could not obtain relief without first setting the deeds aside (see Sadashio 
Vaman v. Trimbak Divakar (3)), but here this preliminary step appears 
unnecessary. See Nagathal v. Ponnusami (6) and Sham Xjall Mitra v. 
Amarendro Nath Bose (7) in which their Lordships said (p. 466) : “Here, 

<1) 10 B. H. O. R, 210. W 10 O. 616. <3) 23 B 146. 

(4) 18 M. 378 = 20 M, 323. (6) 20 M. 326. (6) 13 M. 44. 

(7) 23 C. 460. 
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if tho plaintiiff’s allegations are substantiated, the deads in question were • 
never intended to be operative, and, therefore, would not be operative, no 
matter whether they are set aside or not. 

On the simple question whether, notwithstanding the fraudulent exe¬ 
cution of a sham conveyance, the owner is entitled to recover his property, 
the cases of Phool Bibee'v Goor Suru7i Doss {l},Bj/kunt Nath Sen v. 
Goboollah Sikdar (2) and Param Sing v. Lalji Mai (3) are explicit in his 
favour. But the last of those three cases, in which a decree had to bo 
set aside, is inconsistent with the decision of this Court in Chenvirappa v. 
PutUipi>a (4). The cases of Mahadaji Gopal v. Vithal Ballal (5) and 
Dharma Sakharani v. Nago Badgu (6), which at first sight seem 
authorities in the plaintiff’s favour, have been explained in Chenvirappa v. 
Pnttappa and Babaji v. Krishna (7). and owing to special circumstances 
depended on an estoppel preventing the defendants, who were mortgagees, 

“ from setting up the fictitious form of the transaction as fraudulently in¬ 
tended to shield the property from the claims of creditors.” In Srcemuty 
Delia v. Bhnola Soonduree (8» and Babaji v. Krishna, the defendants in 
po«sePsion were allowed to prove the unreality of the deeds relied on by 
the plaintiffs. In Sham Ball Mitra v. AmareJidro Nath Bose (9) where the 
fraud had nob been carried into effect, the plaintiff was allowed to got relief 
notwithstanding his execution of a collusive deed. But in Goherdhan 
Sinnh v. liitn Roy (10) [413] where the fraud was complete, the claim 
of a plaintifi seehing to recover possession from his so-called benarnidar 

was rojected. 

This last decision should, I think, be followed. I know of no tech¬ 
nical rule compelling the Court to pass a decree for possession, and the 
mere fact that in this country the owner is nob obliged to sue to Qet the 
deed set aside as bo would probably have to do in England, does not seem 
anv ground for coming to a result different from that ac which on similar 
facts Courts in England would arrive in exercise of their equitable 
iurisdiction. The distinction in tho form of the suit is merely nominal. 
If relief is granted, the fraudulent object, namely, the preseiwation of the 
nroperty by the owner, is achieved through tbo action of the Court. And, 
whatever may be the form of the suit, whether cancellation of the deed or 
for recovery of possession, tho object is one for the accomplishmont of 
which no Court ought. I think, to vender any assistance. 


Where a defendant in possession proves that he is the real owner 
and that the deed under which tho plaintiff is claiming is fraudulent and 
collusive, he is left in possession, bocause the pl^ntilT has no just claim 
bo thn m-opertv. He owes his safety, nob to the Court s action bub to the 
ilct that he is in possession, and the plaintiff cannot establish a right to 
turn him out. Bub. if we look to the substance rather than ohe form, 
similar reasoning seems to apply wlien the original owner, after a success¬ 
ful fraud, seeks bo recover possession from the benarnidar. In I'^stice he 
has no right to the land which ought bo have been sold for the benoht of 
his creditors, and the CourD, thorofore. will nob give him what he is nob 
equitably entitled bo. In the one case, as in the other, the Court considei s 
whether the plaintiff can make out. not merely a technically correct title, 
but also a substantially just one. Whore the fraud is nob completed, it 


(i) 18 W. R. 495. 
(4) 11 B. 708. 
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(10) 23 O. 902. 
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may well bo contended that, as the collusive transaction has not really 
frustrated justice, the original owner still retains a good claim to the 
property. 

For the foregoing reasons I would confirm the decree with costs. 

Decree confirmed. 
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[414] SMALL CAUSE COURT REFERENCE. 


Before Mr. Justice Strachey and Mr. Justice Fulton. 


SOONDERDAIj and another {.Blo.intiffs) V. Goorprasad and another, 
(^Defendants) * and Goorpr.asad and another, (Plaintiffs) v. SOON- 
derdal and another, (Defendants). I C23rd September, 1898.] 

Ex-parte decree—Appearance of party—Appearance hp pleader cr recognized agent 
—Appearance onhj for purpose of applying for adjournnieni—Civil Procedure Code 
(Act^lV of 18S2>. ss. 36, 37, 100, lOi. 103— Presidency Small Cause Cowr^s Act IXV 
of 1882), s. 38— Disynissal for default—Remedy of plaintiff — Practice — Procedure. 

A suit and oross-suit between the same parties were on the board for hearing 
on the 23rd April. 1898, On that day A, the counsel who was instructed for the 
defendants in the first suit and for the plaintifis in the second, was unable to 
attend, and B, another counsel, held his brief and appeared on his behalf and 
applied for two months’ adjournment of both suits. The munim of his clients 
was then in Court. B was unable to state what was the defence, if any, to the 
claim of tbe plaintiffs in the first suit. The adjournment was refused and B said 
he withdrew from tbe case. Both suits were then and there disposed of, the claim 
of tbe plaintifis in the first suit being decreed, tbe second suit being dismissed for 
non-appearance. On tbe 7th May following, an application was made for a re-bear¬ 
ing of both suits. Tbe Court, regarding the decrees as ex^parte decrees, granted 
a rule for a new trial, which was made absolute. On appeal to the full Court the 
matter was referred to the High Court. 

Held, that under tbe circumstances tbe suits were to be considered as having 
been disposed of under ss. 100 and 102 of the Civil Procedure Code (Aot XIV of 
1882) respectively, and that whether or not they, or either of them, fell within 
the category of contested suits as defined by s. 38 of the Presidency Small Cause 
Courts Act (XV of 18S2), tbe remedy under s. 103 of the Civil Procedure Code was 
opened to the plaintifis in the cross-suit. 

Whore, on the day fixed for hearing, a party is present in person merely for 
the purpose of applying for an adjournment which is refused, he must be taken 
to have “appeared” within the meaning of Cb. VII of the Civil Procedure 
Code. The party has appeared in person. The purpose for which ho appeared, 
or tbe action which ho took on appearance, are immaterial. 

But where the party is absent and an application for adjournment is made on 
his behalf by a pleader wbo bas no other instructions, and whose funotions are 
at an end when tbe adjournment is refused, in that case the party has not 
appeared within the meaning of tho chapter. 

C41B] Where the pleader who applies for an adjournment is accompanied by 
a recognized agent of the party, but tbe latter neither makes any application, 
nor does any aot, tbe question is whether be intends to appear and in fact does 
appear for tho party in the exercise of his powers under s. 36 of the Civil Pro¬ 
cedure Cede. That section is merely permissive and enabling. If tho recognized 
agent although able to do so does not think proper to conduct the case on behalf 
of his principal, his more presence in Court is not an “appearance ” in the suit. 
An appearance may be made by a pleader or a recognized agent : bub the 
concurrence of (he pleader or agent is essential. As soon as be ceases to intend 
to represent the principal, the latter is unrepresented. 

• Small Cause Court Suit No. 13201 of 1897, and t Small Cause Court Suit 
No. 14928 of 1897. 
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Section 38 of the Presidency Small Causa Courts Acfc (XV of 1882) does not 
nteclude a plaintiff whose suit has been dismissed for default from applying 
under 8. 103 of the Civil Procedure Code (Aot XIV of 1882) to have the order of 
dismissal set aside. There is no inconsistency between the two sections. A plain¬ 
tiff whose suit has been dismissed for default has two separate remedies under 
different enactments. If he chooses to apply for a new trial under s. 38. he 
must do so within eight days. If he prefers to apply for an order setting aside 
the dismissal under s. 103 of the Civil Procedure Code, be can do so within 
thirty days (Limitation Aot, XV of 1877, Sch. II, Art. 163). 

rnua ISLR. 115 (116) ; F., 34 C. 403 = 5 O.L.J. 247 (255) = 11 O.W.N. 329 = 2 
^ ’jVI.L.T. 12: 6Ind. Gas. 851= 3 S.D-R. 203 (2l7); Appr., 22 A. 66 (73) ; IL. 
26 M. 163 (164); 33 M. 241 = 5 Ind. Cas. 23 (24)—19 

369 ■ IS M.L.J. 51 = 3 M.L.T. 225 (228) ; 46 P.R. 1905 = i73 P.L.R. 1905 — 32 
P.W.R. 1905.3 

Case stated for the opinion of the High Court under s. 617 of the 
Code of Civil Procedure (Act XIV of 1882) by C. W. Ghitty, Chief Judge, 
and Khan Bahadur Hormusii Dadabhai, Fourth Judge :— 

“ 1 The above two suits, which were suit and cross-suit between 
the same parties, were placed on the board of the Fourth Judge hearing 
on the 29th October. 1897, 15tb December. 1897. and the Isb February, 
1893. On each occasion they were adjourned by consent, *1 ono®” 
last occasion the adjournmont was granted to the 23rd April, 18J8. 

“2 On the 23rd April, 1898 (Saturday), Mr. Davur was instructed 

for the defendants in the first and plaintiCfa in the second suit. As he 
was unable to attend, Mr. Dadysett held his brief and appeared on his 
behalf as authorized by Rule XVII of the Rules of this Court. Mr. Dady¬ 
sett. who was accompanied by one Bunsidhur Nathuram, the mi^.m of 
his clients, applied for two months* adjournmont of noth suits. He was 
unable to state what was the defence, if any, to the plaintiffs 

in the first suit. The adjournment was refused and Mr. 
that ho withdraw from the case. Both suits were then and there L416J 
disposed of. the claim of the plaintiffs in the first suit being decreed, the 

second suit being dismissed as for non-anpearance. . ^ 

■* 3 On the 7tb ^klay, the said Bunsidhur Nathuram instructed 

Mr. Brown to apply for a ro-heaving of both suits. He made an atfidavib 
in which he described himself as the munim of the defendants in the first 
and the plaintiffs in the second suit. He stated the facts out of which 
the suits arose. The Cth para, of his affidavit as to what happened on 
the 23rd April contains some mis-statemonts. but he offered to deposit the 
amount of the claim in the first suit in Court. The Fourth Judge regard¬ 
in'* the decree as rx parte granted a rule wist for a uew trial on deposit of 
tho amount. The rule finally came on for hearing on the 18bh June last, 

when it was made absolute. 

“ 4 Tho plaintiffs in tho first and defendants in the second suit 
anpoaled to the Full Court, consisting of mysolf and the fourth Judge, to 
have that order set aside on the ground that the Fourth “P 

power to make it. The matter was argued before us on Tuesday, tho Otn 

July. 1898. when wo reserved judgment. -R^ncidhiir 

“ G. It should ho stated that wo are agreed tnat Bunsidhur 

Nathuram must bo regarded as the recognized agent of 

the first and plaintiffs in the Boeond smt^ He -d“.ttedjy ^tbe.r 

“side“istutsrdr tro'^7uHfai°ntio‘'* ol ^h^cV- 7^7 37^'^) 
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facts of the case (he states them very fully in his affidavit), or to what 
extent ho was instructed by his masters, we cannot say. ^ 

“6. The solo question for their Ijordships’ consideration will be, 
whether, under the ciroumstanoes above stated, the suits must be consider¬ 
ed as having been disposed of under ss. 100 and 102 of the Civil Procedure 
Code (Act XIV of 1882) respectively, or whether they, or either of them, 
fall within the category of contested suits as defined by s. 38 of the 
Presidency Small Cause Courts Act (XV of 1882) as amended by Act I 

of 1895. , j u 1 .U 

[417] “ 7. So far as the Coda of Civil Procedure is concerned, both 23 B. 414=* 

suits appear to stand on the same footing. Sections 100 and 302 prescribe chitty’a 

the procedure ‘ if the plaintiff appears and the defendant does not appear. g, c. C. R. 

and • if the defendant appears and the plaintiff does not appear.’ By S61. 

8. 36, appearance can he made by the party in person or by his recognized 

agent or by a pleader duly appointed. Chapter VII of the Code draws no 

distinction between appearances. It does not, that is to say, recognize an 

appearance for a limited purpose, nor does it make allowances m the 

ease of a person appearing by a pleader partially or imperfectly instructed. 

In our opinion, therefore, it follows that, if the wording of the sections in 

Chap. VII is to be strictly construed, the defendants in the first and 

plaintiffs in the second suit must be held to have ‘ appeared” on the 23rd 

April, 1898, as not only was their advocate but also their munim in Court. 

‘‘ 8. There is, so far as we are aware, no definite ruling of 
the Bombay High Court on the subject. In Calcutta under the old 
Code it was held that where a counsel applied for an adjournment, 
and on its being refused said he did nob appear further, that the decree 
’TjB.Q ex parte sqq Administrator-General of Bengal w, Bala Dyaram U). 

In the recent case of Bampertab Mull v. Jakeeram Aguriuallah 12) the 
plaintiff instructed his counsel to move for an adjournmeub. It was 
refused ; the case was dismissed for want of prosecution. The head-note 
is quite misleading, and from the body of the report it is difficult to 
ascertain whether the plaintiff was or was not actually present in 
It would rather appear that he was. The learned Judge, however, did 
nob actually decide the question whether or nob the case fell within s. 
of the Civil Procedure Code, bub dismissed the application on the merits. 

“ 9. With regard to suit No. 14928 of 1397, it should be noticed 
that this suit stands on a somewhat different footing, because of the 
wording of ss. 37 and 38 of the Presidency Small Cause Courts Act above 
mentioned. The explanation to s. 38 defines all cases to be contested 
in which the decree is made [418] otherwise than by consent of or in 
default of appearance by the defendant.” This makes no exception in the 
case of suits in which the defendant appears and denies the claim, and 
which are dismissed for non-appearance of the plaintiff. If this section 
be taken literally, it would follow that such suits must be regarded as 
contested, and that the plaintiff has only eight days in which to come in 
and set aside the order of dismissal. Such a decision would be somewhat 
inconsistent with the application bo this Court of ss. 102 and 103 of the 
Civil Procedure Code, which would in that case be, bo say the least, 
superfiuous. but it appears bo us that the wording is clear and admits of 
no other interpretation. 

“ 10. As on full consideration of the matter we entertain doubt as 
to how it should be decided, and as the point is one of great importance 

(1) 6 B. L. R. 688. (2> 33 C. 991. 
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and of the most frequent occurrence in this Court, we submit it for the 
decision of their Ihordsbips. We have, as required by s. 618, stayed the 
proceedings in both cases pending the return of this reference. The case 
being stated by the Court suo 7notu, no deposit has been called for from 
the parties.” 

The Fourth Judge had made a note at the end of the case as 
follows :— 

In making the order of the 16th June, 1898,1 followed the rulings of 
the Allahabad and Calcutta High Courts. As, however, I entertain some 
doubt on the point, I concur in making the reference. 

Lang (Advocate-General) as amicus curies, for the plaintiffs in the first 
suit ai^d the defendants in the second. 

Scott, amiciis curies, for the defendants in the first suit and the 
plaintilits in the second. 

The following authorities were referred to :—Small Cause Courts Act 
XV of 18S2, S3. 37 and 38 ; Act I of 1895, s. 5 ; Shimacharya v. Fakir- 
appa (1) ; Ramchandra Pandurang v. Madhav Purshottam (2) ; Uildreth'v. 
Sayaji Pirajt (3) ; Administrator-General of Bengal v. Lala Dayaram (4) ; 
Janardhan Dobey v. C419J Ramdhone Singh (5) ; Hira Dai v. Hira 
Lall (6) ; Ramtahal Ram v. Ramesliar Ram (7) ; Buldeo Zlisser v. Syad 
Hosscin (8). 


JUDGMENT. 

Stracbey. J.—The principal question raised by this reference is 
whether the Fourth Judge of the Court of Small Causes was right in 
holding that the decree against the defendants in the suit had been passed 
exparte and that their cross-suit had boon dismissed for non-appearance, and 
whether he was competent bo set aside the decree and the dismissal. The 
suit and the cross-suit were on the board for hearing on the 29th October 
and IGtli December, 1897, and the Isb February, 1898. and on each 
of those days wore adjourned by consent. The last adjournment was to 
the 23rd April. What happened on that day is thus stated in tlie refer- 
ooco :—“ Mr. Davur was instructed for the defendants in the first, and 
plaintiffs in the second, suit. As ho was unable to attend, Mr. Dadysobt 
held his brief and appeared on his behalf as authorii^ed by Rule XVII 
of the Rules of this Court. Mr. Dadysebt, who was accompanied by one 
IBunsidhar Nathuram, the muoim of his clients, applied for two months’ 
adjournment of both suits. He was unable to state what was the defence, 
if any, to the claim of the plaintiffs in the first suit. The adjournment 
was refused and Mr. Dadysetbsaid that he withdrew from the case. Both 
suits were then and there disposed of, the claim of the plaintiffs in the 
first suit being decreed, the second suit being dismissed as for non-appear¬ 
ance.” It is stated in the reference that the munim Bunsidhar Nathuram 
was, within the moaning of s. 37 (c) of the Code, a recognized agent of the 
defendants in the suit and plaintiffs in the cross-suit, bub that how far ho 
was, on tlio 23rd April, conversant with the facts of the case, or to what 
extent he was instructed by bis masters the Court is unable bo say. All 
that appears in connoobion with this point is that, although the munim 
was present when the application for adjournment was made, the counsel 
applying was unable to state what was the defence, if any, to the first suit. 


(1) 4 B.H.C.R.A.C J. 206. 
i4) 6 Rod. L»-R. C88, 

(7) 8 A. 140. 
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(2) 16 B. 23. (3) 20 B. 380. 

(5) 23 C. 738. (6) 7 A. 638. 

(8) 16 W. R. 143. 
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On the 7fcb May, however, an appHoation was made on behalf of the 
defendants, and upon the munim’s instructions, for a rehearing of both 
suits, and eventually the Fourth Judge, [4203 regarding the suit and the 
cross-suit as having been disposed of under ss. 100 and 102 of the 
Code respectively, set aside the decree in the suit and the dismissal of the 
cross suit. The question raised before the Full Court of Small Causes, and 
referred to us, is whether he had power to do so. In other words, can a 
party be said to “ appear ” at an adjourned hearing when, in his absence, 
but in the presence of his recognized agent, who is not shown to be con¬ 
versant with the facts of the case, his counsel, instructed only for the 
purposes of the application, applies for a further adjournment, and. the 
adjournmout being refused, withdraws and takes no further part in the 
ci * ^ 

The question deneods first on s. 157 of the Code (Act XIV of 1882), 
which provides that “ if on any day to which the hearing of ^he case is 
adjourned, the parties or any of them fail to appear, the »^./Ourt may 
proceed to dispose of the suit in one of the modes directed in that behalf 
by Chap. VII, or make such other order as it thinks fit.” The word 
“ appear” in this section in reference to the adjourned bearing must 
have the same meaning as in ss. 100 and 102 and other sections^ in 
Chap. VII in reference to the day originally fixed for the hearing. 
"What, then, is meant by the words in s. 100 “ if the plaintiff appears and 
the defendant does not appear,” and in s. 102 “ if the defendant appears 
and the plaintiff does not appear” ? Is the mere presence in Court of a re¬ 
cognized agent, or the presence of a pleader instructed only to apply for an 
adjournment, an appearance by the plaintiff or the defendant ? Tlie whole of 
Chap. VII deals with ” the appeai*ance of the parties and consequence of non- 
appearance.” The “ appearance” to which all the sections refer, is shown by 
the opening words of ss. 96. 97 and 98 to be appearance “ on the day fixed 
in the summons for the defendant to appearand answer. Section 64, read 
with form No. 117 of the fourth schedule, explains the nature of the de¬ 
fendant’s appearance in obedience to the summons to appear and answer. 
Ho is to appear ” in person or by a duly authorized pleader of the Court 
duly instructed and able to answer all material questions relating to the 
suit, or who shall be accompanied by some other person able to answer all 
such questions”, on a specified date ” to answer the above-named L42iJ 
plaintiff.” He is further given notice that, in default of his appearance,— 
that is, appearance in either of the ways specified,—on the day abovomen- 
tioDedi the suit be hoard aud determined in his absence, that is, under 

Chap. VII. . . 

Thus the appearance of the defendant mentioned in Chap, Vll means 

appearance either (1) by the defendant in person, or (2) by a pleader either 
himself duly instructed and able to answer all material questions relating 
to the suit, or accompanied by some other person able to do so. The test 
of whether the defendant has or has not “ appeared ” within the meaning 
of the chapter, is whether such of the requirements of the summons as 
relate to appearance have or have not been complied with. If the 
defendant has anpeared in either of the two ways specified, then 
he has appeared, and it is immaterial for what purpose he has 
appeared, or what action he has taken on appearance, and in parti¬ 
cular that, when appearing, bo may nob have intended to comply 
with the other requirements of the summons—“to answer the above 
named plaintiff,” to produce his witnesses or bo bring or send his docu¬ 
ments. So far as Chap. VII is concerned, the only question is 
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appearanco or non-appearance. The appearance of the plaintiff also mustr 
mean appearance by oibbor of the two modes specified, for the word 
“appearance” is clearly used in Chap. VII in the same sense whether the 
plaintiff or the defendant is spoken of. To these two modes of appearance 
a third must bo added, that is, appearance by a party’s recognized agent 
under ss. 36 and 37. 

This being what Chap. VII means by “appearance,” lotus consider- 
what happens on the day fixed for hearing. If a party wholly fails to 
appear, that is, if neither he, nor his pleader, nor his recognized agent, ia 
present, the procedure provided by the chapter is plain enough. The 
difficulty is whevo one of them is present, but only for the purpose of 
applying for an adjournment, and, when the adjournment is refused, with¬ 
draws from the Court. Now, taking in turn each of the possible modes of 
appearance just stated, a party, who, on tho day fixed, attended the Court 
and personally applied for an adjournment could nob, in my opinion, be 
said nob to have appeared. In such a case tho requirements of tho 
summons, so far as regards appearance, have [422] been fully complied 
with. The party has appeared in person : the purpose for which he ap¬ 
peared. or the action which he book on appearance, is immaterial. Next, 
take the case in which, the party being absent, an application for 
adjournment is made on his behalf by a pleader who has no other 
instructions, and whose functions are at an end when the adjournment 
is refused. In such a case, has the party appeared within the meaning 
of Chap. VII ? I think that be has not. Such of the requirements 
of the summons as relate to appearance have not been complied with. 
Appearance by a pleader within the meaning of the chapter does not, 
like appearance by a party in person, mean mere presence in Court: it 
means appearance “by a pleader duly instructed and able to answer 
all material questions relating to the suit.” In the case supposed, the 
pleader is not “ duly instructed,” or instructed at all in the suit : be is 
instructed only to apply for an adjournment. He is not able to answer 
all material quo^tions relating to tho suit ” : ho knows nothing about 
such Questions. So far as appearance by a pleader is concerned. Chap. 
VII. road in tho light of s. 61 and Form No. 117, does, in my opinion, 
” draw a distinction between appearances,” and contemplates appear¬ 
ance by a pleader only if he is duly instructed and able as described. 
Lastly^ take the case in which tho party being absent, tho recognized agent 
is present. If tho recognized agent accompanies a pleader who applies on 
the client’s behalf for an adjournment, but who is otherwise uninstructed, 
thou it is a question of fact whether tho recognized agent is able to answer 
all material questions relating to the suit, in which case s. G-4 (c) and 
Form No. 117 seem to show that tho party must be doomed to appear by 
tho pleader. In such a case the requiremonts of the summons as to 
appoaranco aro as fully satisfied as if tho party bad appeared in person 
and applied for an adjournment, and equally in such a case tho purpose of 
the appearance, or tho action taken on appearance, seems immaterial. It 
can hardly be suggested that the words in s. 64 (c) and Form No. 117 
‘‘ some other person able to answer all such questions ” could not include a 
recognized agent. If, however, the party being absent, neither the pleader 
applying for adjournment, nor any person accompanying bim, whether a 
recognized agent or [423] not, is able to answer all material questions 
relating to the suit, then, apart from 8. 36, there is no appearance vyithin 
s. 64 (cO, Form No. 117, or Chap. VII ; and the only remaining question is 
whether tho party appears by his recognized agent under s. 36. That ia a 
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Question of faob. In oonneofcion with it, the ability or inability of the 
recognized agent to answer material questioos is, of course,^ immaterial. 

Bub s. 36 says only that any appearance required or authorized by law 
to be made by a party may bo made by his recognized agent. It does 
not say that the presence of the recognized agent in Court is necessarily 
an appearance by the party. The section is purely enabling. Section 37 
only defines the recognized agents by whom appearances may bo 
made. If the recognized agent personally applied for an adjournment, that 
would, under s. 36, be an application by the party, and such an 
application would include an appearance, as to which it is unnecessary 23 B. 414== 
to decide whether it would or would nob constitute an appearance of the Chitty’s 
party within Chap. VII. Bub if the recognized agent neither made s. C. C. R. 
any application, nor did any act, the question would be not merely S61, 
whether he was present in Court when the application for adjournment 
was made, but whether he intended to appear and in fact appeared for the 
party in the exercise of his power under s 36. If, at the time, he stated, 
either in answer to the Court or otherwise, that he appeared or that he 
did not appear for bis principal, the question of the party s appearance 
would be definitely determined. If he made no such statement, the ques¬ 
tion might be difi&cult to determine ; bub in the absence of all evidence on 
the point, his presence at the time of the application should not, I think, 
be assumed to constitute an appearance by the party. It is likely enough 
that he might regard the pleader’s appearance for the purposes of the 
application as sufficient, without any additional appearance by himself. 
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Applying these principles to the present case, the defendants in the 
suit and plaintills in the cross-suit did nob on the 23rd April 
appear in person. They did nob appear by their counsel within 
the meaning of s. 157 and Chap. VIT, because their counsel was 
neither duly instructed and able to answer all material questions 
relating to the suit, nor accompanied [424] by any other person 
who is shown to have been able to answer such questions. They 
did nob appear by their recognized agent, because the recognized 
agent, though present, is nob shown to have appeared under s. 36 on his 
principal’s behalf. The decree in the suit was. therefore, passed ex parte., 
and the cross-suit was dismissed for non-appearance, and the Fourth Judge 
was competent to make the order setting aside the decree and the dismis¬ 
sal. This view of the case is in accordance with Bhnnacharya Vyankata^ 
charya v. IPahirappo- Anandappa (1) ; Shankar Bat Dube v. Ttadha 
Krishna (2); Hira Dai v. HiraLal (3); Ranitahal Ram v. Ramcshar Ram (4>. 
and the Administrator-General of Bengal v. Bala Dyorani Das (5), which 
was referred to apparently with approval by the Privy Council in Sahebsada 
Zain~uUAbdin Khan v. Sahebzada Ahmad Raza Khan (6/. 


The only other point raised by reference relates exclusively to the 
cross-suit. It arises in connection with s. 38 of the Presidency Small 
Cause Courts Act (XV of 1882) as amended by Act I of 1895. That 
section provides that 

“ Where a suit has been contested, the Small Cause Court may, on 
the application of either party, made within eight days from the date of 
the decree or order in the suit (nob being a decree passed under s. 5 22 of 
the Code of Civil Procedure) order a new trial to be held, or alter, set aside 


(1) 4 B.H.O.R.A.O.J. 200. 
(4) 8 A. 140. 


(2) 20 A. 195. (3) 7 A. 538. 

(5) 6 B. L. R. 688. (6) 5 I.A. 233 (237). 
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or revei'se the decree or order, upon such terms as it thicks reasonable, 
and may in the meantime stay the proceedings. 

“ Explanation .—Every suit shall he deemed to be contested in which 
the decree is made otherwise than by consent of or in default of appearance 
by the defendant.” 

What happened here was that, after the dismissal of the cross-suit, 
the plaintiffs made an application which is described in the reference as 
an application '* for a ra-heariog of both suits.” It is not stated that the 
application purported to be made under s. 38 ; and I infer that the provision 
of law under which it was made was not mentioned. So far as it related 
to the cross-suit, it appears to have beau treated by the Fourth Judge as 
made under s. 103 of the Code, As the same application related [425] to 
both the suit and the cross-suit, and, so far as regards the suit, could not 
have been made under s. 38, it is probable that, as regards the cross-suit 
also, it was made not under that section, but under the Code. It was 
made on the 7bh May. beyond the eight days’ period mentioned in s. 38, 
but within the thirty days’ period nrescribed by the Eimibation Act for an 
application by a plainbitt under the Code for an order to set aside a 
dismissal by default. 

It is, however, suggested in the reference that, as the cross-suit was 
“contested ” within the definition contained in the exolanation, the nlaintiffs 
could only apply to the Court to set aside the dismissal within the eight 
days’ period prescribed by s. 38, and the question is raised whether s. 38 
is consistent with the application bo the Small Cause Court of s. 103 of the 
Code. In reply to this suggestion, Mr. Scott, who appeared on behalf of 
the plaintiffs in the cross-suit as amiens curitc. contended that s. 38 did 
not apply to an application to the Court to set aside a dismissal for default. 
He laid stress on the fact that a “ contested ” suit as cleBned in the ex¬ 
planation is a suit in which a “decree” is made, and he argued that a 
dismissal for default is nota “ doci'oo ” as defined by s. 2 of the Code, but 
only an order. Without, however, discussing that question, I observe 
that 8. 38 expressly includes applications to the Court to set aside the 
decree or order in the suit,” and as the explanation was clearly intended 
to he co*extonsive with the first paragraph, I think that it must he held 
to include orders which at all events are so far in the nature of decrees 
that, unless and until sot aside, they put an end to the whole suit. 


But there is another and. I think, sufficient answer to the suggestion 
made in the reference. Section 37 enacts that save as otherwise pro¬ 
vided by this chapter, or by any other onactmonb for tlie time bojog in 
force, every decree and order by the Small Cause Court in a suit shall ho 
final and conclusive.” This saving includes Chaps. VII and XIII of 
the Code, unless the procedure proscribed by bbom is inconsistent with that 
uroscribed by any specific provision of the Presidency Small Cause Courts 
Acts and also includes s 38 itself. That it includes to this extent 
[426] Chaps. VII and XITI appears from Rule I read with the schedule 
of the “ Rules of procedure and practice of the Court of Small Causes at 
Bombay ” framed bv the High Court under s. 9 of Act I of 1895. So 
far. then, as s. 37 is concerned, the right of a plaintiff to apply to the 
Court under s. 103 of the Code bo set aside a dismissal for default, is ex- 
proaslv saved. The only specific provision of the Presidency Small Cause 
Courts Acts, with which it ia suggested that such a right may be incon¬ 
sistent. iss. 38. I do nob think that there is any such inconsistency. No 
doubt, as is pointed out in the roforonce, a suit which is dismissed for 
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default is a “ contested’* suit within the explanation to a. 38, and the 
aeotion, therefore, applies to it. The explanation is in accordance with 
ordinary language. Whether a suit is contested or not, depends exclusively 
upon the defendant. The plaintiff does not contest ’ his own suit, and if 
he fails to appear, the suit is nevertheless contested if the defendant resists 
it. The object of the Legislature was to give the right to apply for a 
new trial in all except undefended oases. But although s. 38 includes 
cases to which s, 103 of the Code applies, the two remedies are not incon¬ 
sistent. As shown in several decisions, the jurisdiction under s. 38 is 
revisional— Sasoon v. 3\iTTy Dtzs Hhiikut (1) Sadasook GctYrihiv Ghwid, v. 
Kannayya (2) ; Srinivasa Charlu v. Salaji Rau (3). W^hether in the exer¬ 
cise of its discretion under the section the Court would revise a dismissal 
for default in the manner contemplated by s, 103 of the Code, is a question 
upon which I need express no opinion. In any event, I can see no incon¬ 
sistency between the two provisions, and no reason why a plaintiff whose 
suit has been dismissed for default should not have two separate remedies 
under different enactments. It the plaintiff chooses to apply for a new 
trial under s. 38. he must do so within eight days. If he prefers to apply 
for an order setting aside the dismissal under s. 103 of the Code, he can 
do so within thirty days. As most plaintiffs would probably do, the plaint¬ 
iffs in this cross-suit have preferred the latter remedy. 

C427] Our answer to the question referred is that, in the circum¬ 
stances stated, the suits must be considered as having been disposed of 
under ss. 100 and 102 of the Civil Procedure Code, respectively, and that 
whether or not they or either of them fall within the category of contested 
suits as defined by s. 3S of the Presidency Small Cause Courts Act, the 
remedy under s. 103 of the Code was open to the plaintiffs in the cross¬ 
suit. Costs will be costs in the case. 

Fulton. J. _I concur with my learned colleague in thinking that 

ss. 37 and 38 of the Presidency Small Cause Courts Act (XV of 1882) do 
not affect the applicability of the provisions of ss. 103 and 103 of the Civil 
Procedure Code (Act XIV of 1882) to suits in that Court. Section 37 
expressly saves the provisions of other enactments and thus leaves 
untouched these sections of the Cods which have been applied to the 
Small Cause Court. Section 38, if it applies to suits dismissed for default 
(on which point I think it unnecessary to give any opinion), may offer an 
additional remedy to the plaintiff, but does nob deprive bun of the rights 
conferred by s. 103 of the Code. 

I also concur in holding that the Fourth Judge had jurisdiction to 
deal with these suits as if the persons who were defendants in suit 
No. 13201 and plaintiffs in suit No. 14928 had not appeared on the day of 
hearing On bhatday their counsel* Mr Dadysetfc, appeared, accompanied 
bv their recognized agent and appliol for an adjournment. ^Vben 
this was refused, ho retired, and the suits were proceeded with and 
disposed of. 

The learned Chief Judge points out that Chap. VII of the Code 
does not recognize a limited appearance. This may be so, hut it is so 
clearly settled by the authority that when a counsel or a pleader appears 
merely for the purpose of asking for an adjournment, his application, if 
refused, does not prevent the suit being treated as disposed of ex parte. 
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that ifc seems to be impossible to re-open the question. Mr. Justice Straehey 
has collected the authorities on the subject. I need, however, only reier 
to Bhimacharya v. Fakirapa (1) as being a decision o£ this Court given 
more than thirty years ago. But there still remains the [428] question 
whether the fact that Mr. Dadysett was accompanied by the recognized 
aoont distinguishes the case from the one just referred to. Whether this 
man was or was not able to answer all material questions, we have no means 
of knowing. But assuming that he was able, but for some reason did not 
think proper to conduct the case on behalf of his principals, his 
presence in Court would not, in my opinion, be an appearance in the 
suit Section 36. as pointed out by my colleague, is permissive. An 
. appearance may be made by a pleader or recognized agent ; but it is 
evident that the concurrence of the pleader or agent is essential. As soon 
as ho ceases to intend to represent the principal, the latter is unrepresented. 

Hero Mr. Dadysett, though instructed to ask for an adjournment, 
was not instructed to appear at the hearing ; and the recognized agent, 
though present in Court, was. it appears, unwilling to carry on the case. 
In these circumstances it seems to me that there was no appearance at 
the hearing of the defendants in suit No. 13201 or by the plaintiffs in 

suit No. 14928. 


23 B. 428»Chitty'6 S.C.C R. 580, 

SMALL CAUSB COURT REFERENCE. 

Before Sir Bonis Kershaw^ Ki., Chief Justice, and Mr. Justice Fulton. 

Bhaiji Bhim.ti 1.. The Administrator General of 

BoMiiAV KDefendani)J [11th November, 1898.J 

Arator General—Admitiistmtor General’s Act (II of 1974J. ss. 17 and 
/rcoi/ecrawe/s-Dccree or,ainst deceased’s estate passed prior to such 
inent of part of deceased’s estate substquetitly to above order — ClaMTt of. Adtnxnxslrator 

General prior to that of attaching cteditor. 

On the 16th April. 1393, the plaiotifl obtained an ‘usty**to 

defendant a<j heir and legal representative of his deceased fatb . . bv^tho 

the date of tbo decree [viz., on 4th March. 1898», an order had beou made by the 
II,pb Court under ss. 17 and 18 nf the Administrator General s AcMII of lB74h 
authorizing tbo Administrator General to collect the . • estate. On 

ordering him, if necessary, to take out letters of admtn^ Code (Act 

the 29th April. 1898. the plaintiff under a. 268 of the rr^artv due to the 

XIV of 1SS2) attached certain money in wore Granted 

deceased’s estate. On tho 2nd July. 1808. letters of administration wore granted 

to the Administrator-General. -j 

[429] Held tbat.'as against the Admin'isultoc 

ab inifro. At the date of the decree order to take possession of tho 

General was entitled by virtue made, his right to possession 

o.-»t;iio of too deceased. As soon a dofeodant (the son of the deceased), 

became p^araraount of debts duo to bis father. A 

who was then DO longer entitled the defendant could not. as 

decree, therefore, subscqu^tly obtained g ^ deoroe-holder. who 

against Administrator General, confer ay g judgment-debtor. 

COUIJ uot M.nd i" » bot er pos.Uon 


Small Cause Court Reference No. 12G of 1898. 

(1) 4 B*H*R*A*0*J« 20G» 
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entitled, at first by raaeon of the ocdoe under b. 18 o£ Aot 11 of 1074 and 8«bae- 
quently by his letters of administration, to recover the debt, and was not subjeot 
to ADy dooroo wbich Aflsotod hit titlo* 

Lalchand Ve Gumtibai{l) distioguished. 

CD., 13 Ind. Oas. 795 = 32 M.L.J. 228= 11 M.L.T. 27 = (1913) M.W.N. 66.] 

Case stated for the opinion of the High Court, under 9. 617 of 
the Civil Procedure Code (Aot XIV of 1882), by O. W. Ghihty, Chief 

Judge ^ auit brought by the plaintiff as creditor of one 

Havidas Kbushal, deceased, against Kika Devidas, heir repre¬ 

sentative of the said Devidas Khushal. to recover a sum of Bs. 1,145-10-0 
and costs. Kika Devidas being a minor was sued by his guardian ad. 

litem. 

** 2. On the 16th April an ex parte decree was passed against the 

said Kika Devidas, and on 29th April an attachment was levied under 

s. 268 of the Civil Procedure Code against a sum of money lying in the 

hands of Goverdhandas Govindji and due by him to the estate of the 

estate of deceased Davidas Khushal. , , .. -rr- u 

*‘3. On the 4th March. 1898. an order bad been made by tbe High 

Court under ss. 17 and 18 of the Administrator-Ganeral’s Act (II of 1874), 
authorizing and enjoining the Administrator-General to collect the assets 
and ordering him, if necessary, to take out letters of administration to 
the deceased’s estate. On the 2Qd July. 1898. such letters were granted 

to the Administrator-General. t 

”4 On the 15th August. 1898. the Administrator General was 

brought on the record as party-defendant, and a garnishee notice in respect 
of the said attachment came on for disposal. [430l As the garnishee 
had not paid into Court the amount admitted by him to be due to the 
estate of the deceased, the notice was perforce discha^ed, but the question 
arose between the plaintiff and the Administrator General whether tibe 
attachment was not bad. and whether it ought not now, in any case, to be 
set aside. I held that the attachment could not now be set aside at the 
instance of the Administrator-General, notwithstanding ohat the order 
under which he took out letters of administration was made under s. 17 
of the Act, and that there had also been an order under s. 18. 

“The facts of the case and the reasons for my decision are fu ly set 
out in my judgment, a copy whereof is hereto annexed and to which 1 

crave leave to refer. -i, i 

The questions for their Lordships consideration will be : 

(1) Was the attachment bad ab initio ? f 

(2) If not, did it become bad by reason of the grant of letters of 

administration to the Administrator-General under s. 17 of the Adminis¬ 
trator-General’s Act? . , . u 

“ (3) Can the Administrator-General now claim to have the attach¬ 
ment set aside? . . ^ . -d 

“6. The Administrator-General has deposited in Court Bs. oO to 

meet the costs of reference.’’ 

“ The following is the judgment of the Chief Judge referred to above : — 
“ The plaintiff was a creditor of Davidas Khushal. who died m the 
month of November, 1896. On the 4bh January, 1898, the plaintiff filed 
this suit against Kika Devidas as heir and legal representative of his father. 
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1898 Devidas Khusbal, to recover the sum of Rs. 1,145-10-0 and costs. Kika 
^QY XI, Devidas being a minor was sued by his guardian acZ litcnit Kuverbai. On 
—^ the 4th March, 1898, on the petition of J. Duxbury and Co., Limited, the 

BmadD High Court made an order under s. 18 of the Administrator General’s Act 
Cause (H of 1874), authorizing and enjoining the Administrator General to collect 
POTT-RT and take nossession of the assets of the said deceased, and by the same 

order directed bim, if necessary, to apply for letters of administration of 
Befer- assets under [431] s. 17 of the Act. It does not appear that 

ENOE. the plaintiff was aware of this order. On the I 8 bh April 1898, this Court 

- passed a decree in the suit ex parte against Kika Devidas as heir and legal 

23 B. 428— j. 0 p|-Q 3 ^nta,tiv 0 of his father, the said Devidas Khusbal. On the 29th April, 
Chitty’s attachment was levied under s. 268 of the Civil Procedure Code against 

S. C. C. R. a sum of money, said to be Rs. 1,000. in the hands of Govardhandas. 

Govindji and due by bim to the deceased. On the 30bh April, 1898, the 
Administrator General issued the usual notice by advertisement for 
creditors and debtors of the deceased. The notice must have been seen 
by the plaintiff, as on the 5th May his pleader wrote to the Administrator 
General to register his name as a creditor. Oa the 13th June, the Adminis¬ 
trator General wrote to the plaintiff enquiring if his decree was ex parte. 
To this the plaintiff’s pleader replied on the 1st July. On the 2nd July, 
1898, letters of administration were issued to the Administrator General by 
the High Court. On the 22nd July, the usual earnisheo notice was issued 
against the defendant then on the record, Kika Devidas, and the garnishee. 
On the 5th August, the garnishee appeared before me and wanted time to 
look into the accounts to ascertain the exact amount due to the deceased. 
The then defendant was not served, and as the plaintiff’s pleader brought 
it to my notice that letters of administration had been granted to the 
Administrator General, and that ho now represented^ the estate. I directed 
a notice to bo issued to bim to show cause why judgment should not be 
entered un against him at the suit of the plaintiff on the judgment obtained 
as aforesaid, and why execution should nob issue thereon. On the 15th 
August, Mr. Mobilal, for the Administrator General, appealed and consented 
to his name being brought upon the record as party defendant, and the 
matter was adjourned for a fresh garnishee notice to bo served 
Administrator Genera! in respect of the attachment already levied. That 
garnishee notice came on for disposal on the 22nd August, when Mr. ^esai, 

for the garnishee, admitted Rs. 900 duo to the estate of the deceased, but 

required time to pay. He was ordered to pay the amount into Court by 
Wednesday, the 24th August and the matter was further adjourned to 
that dav for argument. On the 24th August the garnishee was 
absent, and had also made default in payment of [432J the money. The 
usual order in that case would be to discharge the notice, and allow the 
prohibitory order to stand for some time to enable the plaintiff to 
take such stops as ho might bo advised. By consent, however, of 
the parties, I heard their arguments on the points raised by the 
Administrator-Goneral. viz., whether the prohibitory order ought nob 
in any case to be discharged as being bad against him ab inito. or at any 
rate from the date of his obtaining lobtors of administration. The point 
is one of some dilliculby, and the decision is nob likely to be of much 
practical value in the present instance, as it may be impossible to recover 
anything from the garnishee. At the same time, it is a point of some im¬ 
portance. and one on which bhereoughb to bo a definite ruling. Mr. Carnao 
appeared to argue the matter, and he stated that had be been present on the 
*15bh August, ho would nob have consented to his name being brought 
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on t>ho rooord I oxc6pts on fibio condition ths^t tho suit should bo troa^tod &8 1898 

having been originally filed against him. Without conceding that he would Nov. 11. - 
have had the power to impose any such condition on the Court, I may say 
that Mr. Motilal, who then appeared for him, never suggested it, and his oMABli 

name was naturally inserted as party defendant as the person now CAUSE 

representing tho estate of the deceased. It was contended, in the first COURT 
place, that the order of the High Court, of the Ith March, authorizing rbper. 
and enjoining the x\dm{nistrabor General to collect the assets, was equi- pnce 
valent to the order of the Insolvent Court vesting an insolvent's property ‘ 

in the Official Assignee, and that after such order no attachment could 23 B. 428 = 
issue. This contention cannot. I think, prevail. The distinction between chitty’s 
the offices of Official Assignee and Administrator General is well drawn q. C. R. 
by Westropp, C. J. iGzcmtibaVs case (D). Tho wording of the two orders sao. 
is entirely different. In my opinion, the Administrator General empowered 
under s. 18 to collect assets is much more in the position of a receiver 
appointed under s. 503 of tho Civil Procedure Code, and the wording of 
those two sections seems to be in favour of this view. Then it was said 
that the grant of letters related back to the death of the deceased, and 
that no attachment could, therefore, be lovied against such assets. In my 
opinion, this contention also fails. It is true that [4331 since the decision 
at 8 Bom. H. C. Rep., l-IO, tho Probate and Administration Act (V of 
1881) has been passed and s. 14 of that Act enacts that letters of adminis¬ 
tration entitle the Administrator to all rights belonging to the intestate as 
effectually as if the administration had been granted at the moment after 
his death, but there is no saving here as to the liabilities of the deceased’s 
estate. It is nob suggested that a creditor properly and bona /idc paid in 
full before tho grant of letters of administration to the Administrator 
General could be compelled to refund any part of the money so paid. If 
carried to its logical conclusion, this conclusion would have that effect. It 
would involve, too, the setting aside of the decree which Mr. Garnac admits 
that he cannot do. Kika Devidas at the date of suit and down to tho issue 
of letters to the Administrator General represented the estate of the deceased 
according to Hindu law. Ho was properly sued in that capacity and the 
attachment when levied was properly levied against him, and it cannot now, 

I think, be set aside unless there is some provision in the Administrator 
General's Act to that effect. Section 35 was relied upon by Mr. Garnac. 

That section is explicit, but it appears to me to be inapplicable to this case, 
as it was to that decided by Sir M. Westropp. This suit was not brought 
against tho Administrator General, nor did be represent the deceased or 
his estate at the date of filing the suit, or at tho date of the attachment. 

Besides that section. I find notliing in the Administrator General's Act 
which would justify me in setting aside this attachment. It is true that a 
judgment-creditor has no priority over other creditors merely by virtue of 
bis decree ; bub if a judgment or other creditor has legally and properly 
secured an advantage to Viimself, I am not aware that tbero is any authority 
for saying that he can be deorived of it by tbe grant of letters of administra¬ 
tion bo tbe Administrator General. Under theso circumstances my decision 
must be in favour of tho plaintiff. I have not come to this conclusion 
without some doubt, and I am glad that the matter should go before a 
higher tribunal. The general poliev of the Act seems to be in favour of a 
rateable distribution among all creditors, bub I find nothing in the Act to 
meet tho state of the facts which has arisen boro. My present order will 
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b 0 that the C^343 garnishee notice be discharged and the attachment 
continued until the further order of this Court, to enable the plaintiff to 
take such steps as he may be advised. This order ■will be contingent on the 
opinion of the High Court on a case to be stated at the request of the 

Administrator General." • . 

The Chief Judge further stated a supplementary case for the opinion 

of the High Court, as follows :— 

“ 1. In this suit I have already submitted a case on certain questions 
arising between the plaintiff and the defendant. To that case and the copy 
of my judgment I would crave leave for brevity's sake bo refer. 

“ 2. It will be remembered that on the 22nd August, 1898, the garni¬ 
shee appeared by his pleader Mr. Desai, and admitted that ho owed Ra. 900 
to the estate of the deceased Devidas Khushal. This he was ordered to 
pay into Court by the following Wednesday, 24th August, by an order m 

the following form :— 

" Upon reading the Judge’s summons issued herein dated the 15feh 
day of August. 1896, and on proof of service thereof and on hearing Mr. 
Rele, pleader on behalf of plaintiff, and attorney Mr. Motilal for defendant 
and pleader Mr. Desai for garnishee, I do order that the said garnishee do 
out of tbo moneys in his hands pay into Court the sum of Rs. 900 (nine 
hundred) in respect of the decree herein on or before Wednesday 24th 
instant at 11 A.M. 

" 3. Tbe notice as far as the questions between the plaintm ana 
defendant were concerned was adjourned to Wednesday, 24th August, ^r 
argument, and from that day to the 29th August for judgment. On 
neither of the two latter days did the garnishee appear, and the notice 
being of no further use as against him was marked as discharged. The 
order of the 22Dd August. 1808, however, still stood against the garnishee. 

" 4. As the garnishee did not obey the said order, the plaintiff by 
his pleader Mr. Rele asked me to issue execution against the garnishee 
under tbe provisions of s. G40 of the Civil Procedure Code, This I agreed, 
though not without hesitation, to do. An attachment by seizure was 
accordingly ordered, and tbo [436] garnishee paid the amount of the debt 
into Court under protest. Ho then moved the Full Court to set aside the 
order for attachment by seizure, alleging that the Court had no power to 
enforce the order of the 22nd August. 1898. in that way. 

" 5 The Second Judge and myself were of opinion that the Court 
had the power under s. 649 to enforce its order, but as this ^vas a most 
important point of practice we delivered no formal judgment, but I readily 
consented to submit this point also for their Lordships’ consideration, 

■' G. It may be stated that the form of tbe order of the 22nd August, 
189S has already received judicial sanction in the case of Toolsa Goolal v* 
John Antone {iV, Sir Charles Sargent there distinctly laid down that 
this Court had power to malco such an ordor* If this be so, it must, I 
submit, follow that such an order is enforceable, and if enforceable, then 
s. 649 appears to bo the proper section under which to enforce it. 

*' 7 The solo question is whether such an order as is above set out 
is enforceable under s. 610, and relatively under Chap. XIX of the Code 

of Civil Procedure." 

Scotty for the plaintiff. 

Lowndes^ for the defendant. 


(1) 11 B. 448. 
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The following authorities were referred to— Nilkomul v. Reed (1) ; 
Remfry v. X>e Penning (2); Emanuel v. Eridger (3) ; Foxvler v. Roberts (4); 
Administrator-General’s Act II of 1874, ss. 17 and 18. 

JUDGMENT. 

Fulton, J.— The facts which have given rise to this reference are 
as follows :— 

The plaintiff was a creditor of Devidas Khushal, who died in 
November, 1896. On 4th January, 1898, the plaintiff filed this suit 
against Devidas’ minor son Kika as legal representative of his father. 

On 4th March, the High Court made orders under ss. 17 and 18 of 
Act II of 1874, directing the Administrator-General, if [436] necessary, 
to apply for letters of administration of the deceased’s estate, and 
authorizing and enjoining him to collect and take possession of the assets. 

On the 18th April an ex parte decree was passed against Kika as 
legal representative of the deceased. 

On the 29th April an attachment was made, under s. 268 of the Civil 
Procedure Code (Act XIV of 1882), of a sum of Rs. 1,000 said to bo due 
by one Govardhandas to the deceased. 

On the 30tb April the Administrator-General issued the usual notice 
by advertisement for creditors and debtors of the deceased. 

On the 5th May the plaintifi wrote to the Administrator-General to 
register bis name as a creditor. 

On the 2nd July letters of administration were issued to the Adminis¬ 
trator-General. 

Subsequently the Court issued notice to the Administrator-General 
to show cause why judgment should not be entered up against him at the 
suit of the plaintiff on the judgment obtained as afo'esaid, and execution 
should not issue thereon. 

On the 15th August, Mr. Motilal appeared for the Administrator- 
General and consented to his name being entered upon the record as a 
party-defendant. 

Afterwards on Govardhandas admitting that he owed the amount, he 
was directed to pay into Court the sum of Rs. 900. Thereupon the 
Administrator-General raised the question whether the attachment should 
not be set aside as being bad against him ab initio^ or at any rate from 
the date of his obtaining letters of administration. 

Then the learned Chief Judge of the Court of Small Causes referred 
the following questions : — 

1. Was the attachment bad ab initio7 

2. If not, did it become bad by reason of the grant of letters of 
administration to the Administrator-General under s. 17 of the Adminis¬ 
trator-General’s Act ? 

3. Can the Administrator-General now claim to have the attachment 
set aside ? 

[.437] To the first of those questions our answer is that against the 
Administrator-General the abbaohmenb was bad ab initio. 

The second, therefore, becomes superfluous. 

To the third question our answer is in the affirmative. 

In the case of Ealchand v. Gumtibai (5) it was held that, when a 
creditor had obtained a decree against the legal representative of a 


(1> 12 B. L. R. 287. (2) 10 C. 029. ^3) (1874) L.R. 9 Q.B. 280. 

(4) (1860) 2 Giff. 226. (5) 8 B. H. C. R. O. C.J. 140. 
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decoasod Hindu as such, execufeion could be levied against the estate 
notwithstanding the subsequent grant to the Administrator-General of 
letters of administration. The reason for the decision was that at the 
time of the decree the widow, against whom the suit was brought, 
fully represented the'estate. and the letters of administration subsequently 
obtained did not. by relating back to the death of the 

the decree obtained against her. Tbe case occurred m 1871 before 
the enactment of s. 14 of Act V of 1881, which leaves open 

to argument the question how far the decision is still binding. But 
on this point it is unnecessary for us to express any opinion, for that 
case is distinguishable from tbe present, inasmuch asm it, 
decree no order had been passed similar to the one hero made under s. 18 
of the’Administrator-General’s Act. At the time when that decree was 
passed the Administrator-General had no claim whatever to possession 
of the’ estate, which was wholly vested in the widow. In this case on 
the 16th April, when the decree was passed against the deceased s son, 
tho Administrator-General was entitled by virture of fo order made under 
s 18 to collect and take possession of tbe property of t^ deceased within 
the local limits of the ordinary civil jurisdiction of the High Court, 
necessary to maintain a suit for its recovery. As soon as 
made his right to possession became paramount and excluded that ot 
the deceased’s son, who was no longer entitled to receive payment of debts 
due to his father. From than time forward it was to the Administratoi- 
General and not to tho deceased’s son. that tho debtor was bound to 
make payment. Therefore, a decree subsequently obtained against the 
son could not. as against tho Administrator-General, confer any ^n 

tbe decree-holder, who could not stand in a better position 
iudgment-debtor. [4381 How far the position of tbo parties would have 
been changed if the Administrator-General had been made a defendant 
prior to decree, ibis unnecessary to decide, thoi^h the case of 
v CooA: (!) may be referred bo on the point. But the ^ f 

as a partv-defendant after decree could not under the Code of Civil 
Procedure'subject bim to any liability, nor was it contended in argument 

that tQ cases of Foivlcr v Roberts (2) iind Burton v. 

Roberts (3), bub they merely showed that in England a judgment-creditor. 

who had obtained a decree and attachmeub of a debt m a suit against an 
who na .. ri.qits of the latter were superseded under an 

executor decree could enforce payment from tho garnishee. In 

V Bridoer (4) which waa also cited, it waa held that a creditor 

who hfd obt ne^ lai made absolute a fiaroishee order before the 

bankruptcy order, had a charge to the extent of the attachment on 

the bankrupt's estate. But cases of this sort do not touch ‘l-e Pomt 

now under Lnsideration. Here the Administrator-General s rights had 

accrued before decree : tho defendant at the time when the decree was 

passed merolv represented the docoasod’s estate subioet to those rights . 

and those rights could not bo impaired by a decree to which tho Adminis- 

Th 0 learoei Chiof Judge noted that it waa nob proved that plaintiff 
bad notice of the order under s. IS. But that does not seem 
anv difference. There is nothing in the section to postpone the title of 


<1) 6 M. H. C. R. 346. 

(3) (1860) 29 L. J- Exch. 484 


(2) (1860) 2 Giff. 226. 

(4) (1874) L. R. 9 Q. B. 287 
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the Administrator-General till notice has been given. If it be argued that 
such a construction involves hardship on the plaintiff* it may be answered 
that we are not at liberty to alter the wording of the section, and, more¬ 
over, that if the plaintiff’s decree were to prevail, the hardship to other 
creditors might be still greater. If the estate were insolvent, in which case 
alone could the question be of any importance, the recognition of priority 
in the plaintid’s decree would lead to his being paid in full out of moneys 
in which in equity all the creditors were entitled to share rateably. Such 
a result would be contrary to the intention of the Administrator- [439] 
General’s Act and to the principle enunciated by Westropp, J.. in Gamble 
V. Bholagir (1) in which his Liordsbip said : “ We think it more agreeable to 
the justice and equity of the case that there should be a distribution of the 
property of an insolvent amongst his creditors at lai'ge than that individual 
creditors should carry off the whole fund.” 

In these oiroumstances it appears clear that under ss. 278 and 230 of 
the Civil Procedure Code the Administrator-General has a right to have 
the attachment removed, because he was exclusively entitled, at first by 
reason of the order under s. 18 and subsequently by his letters of adminis¬ 
tration, to recover the debt, and was not subject to any decree which 
affected his title. 

The supplementary question whether the order made to the debtor 
to pay tbe money into Court, can be enfoi'ced under s. 649, and relatively 
under Chap. XIX of the Civil Procedure Code, does not, therefore arise. 
Wo accordingly abstain from expressing any opinion on it. Costs of this 
reference to be costs in the case. 

Attorney for plaintiff :—Mr. D. Sazonji. 

Attorneys for defendant :—Messrs. Bicknell^ Merwanji and Motilal. 


23 B. 439. 

CRIMINAL REVISION. 

Before Mr. Justice Parso7is and Mr. Justice Ranade. 


Quben-Empress V. CllAGAN Jagannath.* [1st September, 1898.] 

Criminal Procedure Code {Act X of 1882), s. 423— Appellate Cctirl—Powers of appellate 
Court to enhance sentence — Sentence—‘Alteration ot sentence. 

The accused was convicted of criminal breach of trust and sentenced to nine 
months’ rigorous imprisonment. On appeal, the conviction was uphold, but the 
sentence was altered to one of six months’ rigorous imprisonment and a fine of 
Rs. 1,000, or, in default of payment, throe months’ further rigorous imprison- 
tnent. The accused applied to the High Court in revision, contending that the 
alteration of the sentence amounted to an enhancement of the r440J sentence 
beyond the powers of tbe appellate Court under s. 423 of the Code of Criminal 
Procedure (Act X of 1882). 

Seld, that there was no enhancement of the sentence. 

Queen-Empress v. Ishri (2) distinguished. 

fDlBB., 23 A. 497 (498) =» 21 A.W.N. 176 ; 27 C. 175 (176) ; 6 Cr.L.J. 100 = 3 N.L. 

R. 90 (91) ; R., 30 M. 103 (104) = 5 Cr.L J. 230= 16 M.L.J. 560 = 1 M.L.T. 375; 
Doubted. 36 A. 485 = 12 A.L.J. 827 = 24 Ind. Cas. 607 = 15 Cr.L.J. 519 ] 
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^Application under s, 435 of the Code of Criminal Procedure (Act X, 
of 1882) 

The accused was convicted by the First Class Magistrate of Broach 
of criminal broach of trust in respect of a sum of Rs. 725, and sentenced 

to nine months’ rigorous imprisonment. 

On appeal, the Joint Sessions Judge upheld the conviction, iDut altered 
the sentence of nine months* rigorous imprisonment to one oi six months 
rigorous imprisonment and a fine of Rs. 1,000. or, in default of payment, 
three months further rigorous imprisonment. 

The accused applied to the High Court under its revisional junsdic- 
Unn contending that the alteration of the sentence m appeal amounted 
to an enhancement of the sentence, which was illegal, and ultra vtres of 

the appellate Court. 

N. G.Chandavarkar. for the accused. 

R^o Bahadur Vasudev J. Kirtikar. Government; Pleader, {or the 
Crown. 

JUDGMENT. 

Parsons, J._In this case the Sessions Judge on appeal altered the 

sentence of nine months’ rigorous imprisonment to a sentence of 
months’ rigorous imprisonment and a fine of Rs. 1,000. in default ot 
payment throa months’ further rigorous imprisonment. It is contended 
th-t this is an enhancement of the sentence beyond the powers of the 

r^rtnpfc • see 9 423 of the Criminal Procedure Code. If wo 

LTtef the case asTue of fact only, then the objection of the applicant 
mi-’ht alone he sufficient to show that the altered sentence was more 
^vere tbartho orifiinal one, for whether id is so or not to him depends 
upon the circumstances of the accused. And we think. 

HvLt a sentence ought not to be so altered, except wheie the Court 

expressly purports to mitigate it in this manner, which would almost 

ITwavs be at the instance of the accused person himself. We have, 

14411 however, to deal with the case as involvmg a point of law, and 

fit in that light we think that we cannot yield to the contention, 
looked at in ^ ponsidered lighter than a sentence of 

^ ^“"onTent \"senfencZUerofore orffine of Es. 1.000 would not be 

se'’seterrar a sentence of three months' riRorous imprisonment, and the 
so severe as a senten would not bo an enhancament. 

substitution of the . ioorous imprisonment, indefaulb of payment. 

The sentence of three months uRoious^mp^^^^^^^^^^^^ 

does came before the iSIadras High Court, (which has 

hofore. In a case record of which has kindly been sent to us— 

not been repoi ed but^the ^ec 27tb August 

?888rwhe^rtho ori^nal sentence of three months’ rigorous imprisonmoot 

W 1 been Xred to one of two months’ rigorous imprisonment and Rs. 30 

nno in lefa-iU one month's additional rigorous imprisonment Shepherd, J.. 
ime, in cleia.iicoue _.. j . think that there is any 

passed the following ' Tf the accused is in a position to pay the 

euhancoment of the, seutejice^Jf the accuse^ is^.tored. but the 

fico, and o ’g,:i t# cannot and does not pay the fine, the 

sentence is no • ^ The case of Qucen-Evipress v. Ishri (1) is 


(1) 17 A. 67. 
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28 Bom. 448 


thd additional imprisonment in default of tbe payment of the fine exceeded 
the original term, and the altered sentence was on ♦••hat account held to be 
:an enhanced one. 

We follow tbe decision of the Madras High Court and reject the 
^application. 


1898 

Bkp. 1. 
CRIMINAHi 

Bevision. 

28 B. 489. 


23 B. 442. 


[442] APPELLATE CIVIL. 

Before Mr. Justice Parsons, Chief Justice (Acting), and Mr. Justice Ranade. 


Yamaji {Original Plaintiff), Appellant y. AntaJI AND OTHERS 
{Otiginal Defend<xnts), Respondents.* [13th September. 1898,] 

.Ijimitation — ApTed-^LiTnitation Act of 1877), s. 12, sch, II, ort. 152 —Ciri^ 

I*rocedure Code {Act, XIV of 18B2) s. 205 —Date of Judgment - Dde of decree— 

Bill of costs signed sudsequenitj/ —Time reguisile fox obtaining copy of the decree — 
Time between pronouncement of judgment and signing of the decree — Practice. 

The time for presenting an appeal against a decree or order is thirty days from 
the dated such decree or order (art. 152 of the Limitation Act, XV of 1877). 
Tbe date of tbe decree or order is the date on which judgment is ptooouooed. 

The time excluded from the period of limitation by s. 12 of tbe Limita¬ 
tion Act must bo taken to commence only when the party appealing does some¬ 
thing in order to obtain tbe copy of the judgment or decree, and to end when he 
obtains the copy. A party who delays to apply for such copy is not entitled to 
exclude the period of such delay. 

A party is at liberty to apply for a copy of the decree, wbetber tbe decree has 
been signed or nob. If he has applied, but the copy cannot bo prepared because 
the decree has nob been signed, then this time and the time taken up in pre¬ 
paring tbe copy will be excluded, bub so long as be has made no application, the 
non-signature of the decree can have no effect at all upon him. 

Judgment was pronounced on tbe 16th December. 1897. rejecting an applica¬ 
tion made by a plaintiff in execution of a decree ; but tbe bill of costs (the order 
as to costs being a part of tbe order or decree) was not signed until 18tb January, 
1898. The plaintiff proposing to appeal against the above order applied for 
copies of the judgment and order on bbo 14th J.anuary. The copies were 
furnished to him on tbe 24th January, 1898. The appeal was presented on the •i4th 
February. The lower Court held tbe appeal barred by limitation under art. 162 
of tbe Limitation Act, not having been presented within thirty days from tbe 
date of judgment. On appeal to the High Court, 

Held, that the appeal was barred. The only time allowed by low to be excluded 
was from the 14th January. 1898, on which date copies of the judgment and 
order were applied for. to tbe 24th January 1699. on which date they were 
furnished. The judgment was pronounced on the 18th December, 1897. ibe 
non-signing of tbe decree was no cause for or explanation of tbe delay between 
that date and the 14th January, 1898, or for tbe delay between the 24tb Janu¬ 
ary, 1898, and the 24th February, 1898. 

•[R., 10 C.L.J. 467 (469) ; F.. 15 Bom. L.R. 081 = 20 Ind. Cas. 537 ; 3 L.B.R. 62 (64) : 
1 S.L.R. 71 (74) ; U.B.R. (1905) C.P.C.. 24; 10 N.L.R. 139 = -26 Ind. Cas, 819.] 

[443] In execution of a decree tbe plaintitf made an application 
which was refused by the Subordinate Judge on the 18th December, 1897. 
'The judgment was delivered on that day. but the bill of costs (the order 
as to costs being a part of the order or decree) was nob signed until tho 
18th January, 1898. 

The plaintiff proposed to appeal, and for that purpose applied on the 
14bh January, 1898, for copies of the judgment and order. These copies 
were furnished to him on the 24th January, 1898. 


• Second Appeal No. 373 of 1898. 
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The plaintiff presented his appeal on the 24th February, 1898, but 
the Judge rejected it, holding that it was barred by limitation, not having 
been presented within thirty days from the date of the order (art. 152 of 
the Limitation Act. XV of 1877). In his judgment be said :— 

" Allowing for the interval between application for copy of the order 
(dated IBfch December), which was made on the 14th January and the 
date of granting copy. 24th January, this appeal is barred by time. The 
fact that the bill of costs, dated 18th December, was not signed by the 
Subordinate Judge till the 18th January, has nothing to do with the delay 
in making this appeal.” 

The plaintiff appealed to the High Court against this order rejecting 
his appeal. 

Balaji A. Bkaqvat. for the appellant (plaintiff).—The appeal is nob 
barred. Article 152 allows thirty days from the date of the order or 
decree, and not from the date of tho judgment —Bayii Madhub v. Matungi^ 
ni Dassi (1). Hero there was no order against which an appeal could be 
made until it was signed. That was not done until the 18th January, 
1898 (Civil Procedure Code. Act XIV of 1832, s. 205). It was then that 
the time began to run against the appeal. But we are entitled to exclude 
tbe time necessary to obtain copies of the judgment and order. See 
of tbe Limitation Act. They were obtained on the 24th January, 1898. 
We filed the appeal on the 24th February* which was within thirty days 
from that date ; and, therefore, the appeal is not barred. 

Sadashiv li. for the respondents (defendants). The date of 

the decree or order must be tbe date on which the judgment was given 
(s. 205 of the Civil Procedure Code). [444] That was the 18th December, 
1897. The appeal was not presented until tho 24th Februai^ 
therefore, is barred —Bccht v. Ahsan-Ullah (2), ® 

decree” are explained in Golam v. Goljan (3). The 

to any indulgence, as he obtained the copies on the _4th January, , 

but delayed for a month after that date. 


JUDGMENT. 

PBAJ.ONS, C. J. (Acting)— Judgment in this case 
on tho 18th Decombe.-. The appollant applied for a ““P/ 
the l Uh January, and ir was furnished to on the 24th Januaiy^^ He 

presented an appeal apainst tho decree on t e 
District Judge rejected it, holding >t to be time-barrod. 

It has been argued before us that the be 

■^hocXrtr^ntirljorri'beuentr 

passoc bill of costs only which was signed on the 18tli January, 

that It was the bill m cos nothing to do with the 

Sclav Tn taking the appeal. .4s,® however, the decree has to state the 
amount of costs and by what parties and in what proportion they are to 
b“paid, tbe possible distinction that there may be between a decree and 
order in oxQOufcion does nob seem bo us to be very matoiial. The point 


and tbe 

since tbe 
ruling of 
between 
between 


an 


(1) 13 C. 104. 


(‘2) 12 A. 461. 
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is wHstiier an appollanti is ontitledto doduob the time between the pro¬ 
nouncement of the judgment and the signing of the decree in computing 
the period of limitation prescribed for an appeal. 

The Limitation Act, art. 152, prescribes the time for presenting 

an appeal to bo thirty days from the date of the decree or order appealed 
against. It is clear that the date of the decree must be taken to bo the 
date on which the judgment was pronounced. This is the language of 
6. 205 of the Civil Procedure Code, and it has been so decided by both 
the Calcutta and Allahabad C44S] High Courts— Bani Madhub Mitter v. 
l^attingini Dassi (1); GolaTn Gaffctr Mandal v. Goljan Bihi (2); Bechi v. 
Ahsan-XJllah Khan (3). An extension of this time, however, is allowed by 
s. 12 of the Act, which says that in computing the period of limitation 
prescribed for an appeal the time requisite for obtaining a copy of the 
decree or order appealed against shall be excluded. In construing these 
words, the Calcutta High Court has held in Bani JicLadHiih v. Matungini 
Dassit that as, until a decree is signed, no copy of it can be obtained, the 
time between the judgment and the existence of the decree as a 
signed decree ought to be excluded in computing the time 
taken in presenting an appeal. ^Vo think that this construction 
gives these words too large and extended a meaning. The time requisite 
for obtaining a copy must, in our opinion, be confined to the action of the 
party who wishes to obtain the copy, and must be taken to commence 
only when he does something in order to obtain the copy and to end when 
he obtains the copy. ^Ve fail to see how any delay in signing the 
decree can be brought in to benefit a person who has not made 
any application to obtain a copy, or how it can be said that the time 
during which the delay lasted was time requisite for him to obtain a 
copy. It might be so, in some way or other it prevented him from asking 
for a copy, but this it certainly need not do. A party is at liberty to ask 
for a copy of the decree whether the latter is signed or not. If he has 
made the application and the copy cannot be prepared because the decree 
has not been signed, then, of course, this time and the time taken up in 
preparing the copy will be excluded, but as long as he bas made no 
application, the non-signature of the decree can have no effect at all upon 
him. It will bo found, we think, in most cases that a party is quite 
ignorant when the decree is actually signed. The decision of the Full 
Bench of the Allahabad High Court in Bechi v. Ahsan-XJllah Khan (3) 
seems to us to be correct upon this point. 

In the present case, although the judgment was pronounced on the 
18th December, the application for a copy was not made until the 14th 
January, and, when the copy was obtained as it was on the 24th January, 
the appeal was not presented until the 24th February. 

^4463 The only time allowed by law to be excluded is that from the 
14th to the 24th January. The non-signing of the decree is no cause for, 
and no explanation of, the delay between the 18th December and the 
14th January and between the 24th January and the 24th February* 
We dismiss the appeal with costs. 

Appeal dismissed. 
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Before Mr, Justice Barsonz and Mr. Justice Banade, 


The Municipaeitt of Wai v. Krishnaji Gangadhar. * 

[Sfch September, 1898.1 


MunicivalUv^Bo-use tax—House valuation—Valuation made by Munxctimlxty — Moqxs- 
trate's power to revise the valuation—Bombay District Municipal Act (Bern. Act Vl 
of 1873), s. 8i, O.S amended by Bombay Act II of 1884. 

Uadec tho rules passed under the Bombay District !\ruuioipal Act (Bom. Act 
VI of 1873) as amended by Bombay Act IT of 1884 tho Municipality of Wai 
eatimatod the annual letting value of a house belonging to the accused at Rs. 50 
and levied a house tax of Rs. 2 8. A. a tax-payer, applied to the managing corn- 
mittea for a reduction of the tax, but his application was dismissed. Default 
having b«eu made in payment of the tax, A was prosecuted under s. 64 of the Act 
before a Second Class Magistrate. He contended that the estimate made by the 
Municipality was too high, and that his house would not let for more than 10 or 
12 Rs a year. The Magistrate took evidence on the point aod^ found that the 
annual rental of the house would not exceed Ra. 12, and he ordered payment of 


12 annas only on account of tho tax. 

Held that the Magistrate had no power to go behind the estimate of value 
framed’by the managing committee undoc tho powers given to it by the rules. He 
ought to have accepted as conclusive the amount found by the managing com- 
mittoo to be the letting value of the house, and held the legal liability of the 
accused to pay the tax based on this amount to be proved. 

Tho remedy of tho accused, if be considered bis house assessed too highly, was 
to apply to the managing committee, and no other mode of redress was open to 

him. . 

Municipality of Ahmcdabad v. Jumna Punja (1) and Impernlrix v. Natnu 

Ltirachand (2> distinguished. 

FAnnl 24 B G07 (609)’ R.. 35 O. 859 = 7 C D.J. 631 = 12 C.W.N. 709 : 11 Cr.E. J- 87 
CAppl..J24 BdG07J609h K.^0 (Oc.) = 109 P.E.R. 1909 = 23 P.W.R. 1909 (Cr.).] 


Reference under s. 438 of tho Code of Criminal Procedure (Act X 

of 1882) by C. O. Dodgson, District Magistrate of Satara. 

[447] Tbo Municipality of Wai applied to a Second Class Magistrate 
under s. 84 of the Bombay District Municipal Act (Bom. Act VI of 1873) 
as amended by Bombay Act II of 1884, to recover Ks. 2-3. being tho 
amount of a house tax imposed on a house belonging to the accused 

Krishnaji Gangadhar Rasto. . . 

Krishnaji contended that the assessment fixed by the Municipality 

was too high, that tbo annual rental of his house on which the assessment 

was fixed was Rs. 10 or 12 and not Rs. 50 as estimated by the Municipality. 

and that ho was not liable to pay tho amount claimed by tho 

Municipality. , . ^ i n . 

The Magistrate took ovidenco upon tho point and found tliat tho 

annual rental of tbo houso did not exceed Rs. 12. IIo, tboroforo, ordered 

Krishnaji to pay 12 annas only on account of tbo tax, instead of Rs. 2-8 

as claimed. , i j 

The District Magistrate was of opinion that tho trying Magistrate had 

no posver to revise tho assessment fixed by the Municipality and loduce the 

tax from Rs. 2-8 to 12 annas. He. therefore, referred the case to tho High 

Court. 


* Criminal Reference No. 67 of 1898. 

(2) Cr. Rul. No. 35 of 1801 (Rat. Un. Or. Cas. 559). 
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The reference was as follows :— 

The Magistrate has declined in this case to order the levy of the 
house tax on the ground that the tax has not been properly assessed. The 
municipal bye-law requires the house tax to be fixed on the rental value 
of the house. The Magistrate considers that the basis of the assessment 
has in reality been the value of the house itself, and he has, theiefore, 
decided that the tax is not recoverable. 

“ In my opinion, the Second Class Magistrate is wrong. Ho has set 
himself up as an appellate Court for hearing decisions against the house 
tax assessments of the municipal committee. As I understand the 
law, the right procedure is for the tax to be assessed by the managing 
committee of the Municipality on behalf of the general committee, the 
right of appeal lying to the general committee. Tn case a taxpayer is dis¬ 
satisfied with the decision of assessment impo.=!ted by the general committee 
he should either apply to the Collector to take action under s. 37 or 39 or 
to Government under s. 41 of Bombay Act II of 1884. A Magistrate 
proceeding under s. 84 of Bombay Act VI of 1873 should, in my opinion, 
only consider whether the order contravened is a legal one or not. He 
is nob coDcerneJ with the administrative reasoning or argument which 
may have led the municipal committee to pass the order in question. 

“ The rules of the Wai Municipality regarding the levy of bouse tax 
were sanctioned by Government in Gov'ernment Resolution No. 1876, 
dated 21st May 1894.” 

[4481 The reference came on for hearing before a Division Bench 
(Parsons and Ranade, J J.) 

S. Bakhle, for the Municipality. 

M. V. Bhat^ for the accused. 

JUDGMENT. 

Parsons, J.—By the rules framed under the Bombay District 
Municipal Acts, the Municipality is empowered to levy house tax on a 
certain scale according to the annual letting value of the house. The 
“letting value ” is defined to mean the annual rent for which the house 
might be reasonably expected to let from year to year if the tenants were 
liable for all repairs ; and Rule 3 provides that an estimate of the annual 
letting value of each house shall be made by the managing committee and 
published not later than the loth March in each year (the tax being 
payable on the 31sb May) and that applications for the reduction of the 
estimates by persons made liable may be presented bo, and shall he disposed 
of by, the managing committee. It is proved that the estimate made by 
the managing committee of the annual leuting value of the house of the 
accused was Rs. 50 ; and his application for a reduction was dismissed by 
the managing committee. When prosecuted for the amount of the tax he 
contended before the Magistrate that the estimate was coo high and that 
the bouse would not lec for more than Rs. 10 or 12 a year. The Magistrate 
took evidence on this point and found that the annual rental w’ould be 
Rs. 12 only, and he ordered payment of 12 annas on account of tax instead 
of bheRs. 2^ claimed. In our opinion, the Magistrate bad no power to go 
behind the estimate of value framed by the managing committee under 
powers given to it by the rules. The remedy of the accused, if he consi¬ 
dered bis house assessed boo highly, was to apply to the managing commit¬ 
tee, and no other mode of redress seems, open to him under the rules. In 
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1898 the case of the Municipality of AJimedabad v. Jumna Punja (1). where the 
SEP. 5. legal liability depended upon the possession of a Ichallcundt 3. tub, and 

- there was no provision for the determination of this point by the Munici- 

Criminal pality, we held that the Magistrate should himself determine the 
Refer- This is doubtless good law. In criminal references Nos. 119 and 120 of 

r449l 1891 (2) the legality of the assessment depended upon the amount 
of the earnings of the family and its possessing Khalkuwas or Khalkundts. 
In our judgments we say “ Neither in the Municipal Acts nor in the rules 
framed thereunder was there any machinery provided by which the amount 
of the earnings of the family or the question of its possession oi Knalkutoas 
or Khalkundis could be determined by the municipal authorities. Nor is 
there any mode provided by which a person assessed to pay the cess in 
Question at a certain rate can contest that assessment before a municipal 
or other civil authority.” It was obvious, therefore, that the Magistrate 
had to determine the point before he could hold legal liability proved. In 
the present case also the question of legal liability for a certain amount of 
tax has bo be determined hy the Magistrate, and be has to determine it 
UDOu the value of the premises of the accused. The determination, 
however of this value is not placed in his hands. The rules provide for 
this value being estimated by the managing committee, and a mod© ot 
redress against over-valuation is provided by application bo the managing 
committee. In such a case the Magistrate ought to have accepted as con¬ 
clusive the amount found by the managing committee to be the letting value 
of the house and held the legal liability of the accused bo pay the tax based 
on this amount to be proved. He had no power to review the 
the managing committee, and reverse it on fresh evidence taken before 

himseH^ must, therefore, in this and the two other similar cases direct 
the Magistrate to order the recovery of the full amount claimed by the 
Tklunicipaliby in each case. 


23 B. 450. 

[4503 APPET..IjATE civil. 

Before Mr. Justice ParRons^ Chief Justice {ActinQ^ and Mr. Justice Ranade. 

Ram( HANDRA Dhondo AND ANOTHER {Oriyhial Petitioners), Applicants 
V RakhmaRAI and others {Oriyinal Opponents), Opponents. 

[26th September. 1898.) 

y-> j /A^t VTir rt/ 1 J s V of 1 894J5/yccwdo>t 

im pr.pe^ty has been sold "-Prior private purchaser of 

vroperty sold in execution not within the section. , u • « 

A Doraon who haf. purchased property which U afterwards sold m oxeoation ot 
a decree obtained agaio.^t hia vendor. 13 not entitled under s. 310-A of the Civil 
l>roredure Code (Act XIV of 1882) to have the execution sale set aside. 

[F., 7 C.W.N. 243 (244) ; Appl., 30 425 (427) ; R. . 15 C.I^. J 83 = IG C W.N^^ 

^ 10 Ind. Gas. 890; IS Ind. Gas- 579-24 M L.J. 205-13 TU.L.i. 12d-llJ13) iu. 

W.N. 101 ; 24 T-ij.R. 41 ; Expl.. 8 O.L.J. 305 (306).] 

Application under the extraordinary jurisdiction of the High Court, 
a. G22 of the Civil Procedure Code f.\ct XIV of 1882). 

” • Application No. 128 ol 1898 under the extraordinary jurisdiction. 

(1) 17 B. 731. (2) Cr. Rul. No. 35 of 1891 (Rat. Un. Or. Caa. 599). 
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applioants apiplisd to tho Subordinate Judge of Obikodi to have a 
sale in execution sot aside under s. 310*A of the Oivil IProoedure Oodo. 

The property in question was sold on Isb April, 1898, in execution 
of a money decree against Rakhmabai and was purchased by opponent 
No. 2. Tho applicants, however, alleged that Rakhmabai bad previously 
sold this property to them under a duly registered deed of sale dated 11th 
August, 1890, and they accordingly aoplied to have the execution sale 
set aside under s. 310-A, Civil Procedure Code (Act XIV of 1832). 

That section provides as follows ;— 

“ Any person whoso immoveable property has been sold under this 
chapter may at any time within thirty days from tho date of sale apply to 
have the sale set aside on his depositing in Court, &a., &c.” 

The Subordinate Judge rejected the application, holding that the 
section did not apply. The applicants thereupon obtained a rule from tho 
Sigh Court to set aside the order of the Subordinate Judge. 

Mahadev V. Bhat, for the applicants, in support of the rule.—He 
relied on Vithu v. Damodar (l). 

Gokuldas K, Parakh, for the opponents, showed cause.—The appli¬ 
cants do not belong to the class of persons referred to in [451] the section, 
and they cannot apply under it. Similar words are used in a. 311, and 
the oases upon that section apply to this case— Bisheshar Ruar v. TIari 
Singh (2) ; Asmutunnissa v. Ashruff AH (3) ; Ranichandra v. Gokul (4) ; 
Timmanna v. Mnhabala (5). 


1898 

SE3F. 36« 

AFFBCi- 

DATE 

Civiri. 

28 B, 490. 


JUDGMENT. 

Parsons, C. J, (Acting). —The words “person whose immoveable 
property has been sold” used in s. 311 of tho Code of Civil Procedure had 
received a judicial meaniog long before s. 310-A was added to tho Code. (See 
Asmutunnissa Begutn v. Asht’ziff AH (3); Bisheshar Ruar v. ECari Singh (2); 
Timmanna 'v.^ahahala (5}: and Ramchandra v. Go&tiZ(4)). By employing 
the same words in s. 310-A the Ijegislature may be presumed to have intend¬ 
ed them to bear the same meaning. It is argued that the words are of 
wide and general import and mean any person whoso property has been sold. 
They may mean this, but then it has to be seen whose property has been 
sold under this Chapter, for these last three words must have a meaning 
also. It is only the judgment-debtor's right, title and interest in any 
property or the right, title and interest therein of any other person bound 
by the decree that can be sold under Chap. XIX in execution of a 
decree. In the present case there was a money decree passed against 
Rakhmabai in execution of which tho property was attached as hers, and 
her right, title and interest therein was sold on the Ist April, 1898, and 
purchased by the opponent. It is the applicant's case that he bought it 
on the llbh August, 1890, that is, long before the suit was filed against 
Rakhmabai. It is thus clear that, even assuming the property as his, it 
has not been sold as bis, and that he does not come within the meaning 
of the words “ person whose immoveable property has been sold under this 
Chapter.” In the case of Vithu v. Damodar (l), the applicant was rightly 
held bo be the owner of the property, since be was bound by the decree, 
and the eale had disposed of his right of redeeming the property. We, 
therefore, discharge the rule with costs. 


(1) P.J. {1895), p. 200. (2) 5 A. 42. (3) 15 C. 488. 

(4) P.J. (1891), p. 309. (5) 19 M. 167. 
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[452] RanADE, J. —The Oecision of this application turns upon the 
construction s. SIO-A introduced into the Code of Civil Procedure by the 
amending Act V of 1894. There have been only two decisions of this Court 
on that section. In one of them, Vithuv. Damodur (1), it was held that 
the words “any person whose immoveable property has been sold” included 
other persons than the judgment-debtor, and that the applicant in that 
case (who was purchaser from one of two brothers, both of whom had 
mortgaged the property to a creditor who sold the property in execution 
of his decree obtained against the brothers and applicant, who was made 
a oo-defendant) was a person who was entitled to apply under s. 310-A. In 
toe other case, a co-sharer in the property sold was held not to be entitled 
to apply under s. 311— Ramchandra v. Gokjil (2). In two Madras cases 
in which the new section was considered, the applicant was the judgment- 
debtor himself— Ranoasanii v. Virasami (3); M^Uhu Ayyar v. Ramasatni (4). 
The Calcutta High Court has considered this section, as also a similar 
section of the Bengal Tenancy Act. (s. 174) in many cases, but the point 
cotisidered had reference chioliy to the question whether the section con¬ 
ferred a new right, or oilected a change of procedure only, and, therefore, 
was or was not retrospective in character— Jogodanund Singh v. Ainrita 
Lai Sircar (5) ; Girish Ghimdra v. Apnrba Krishyia (6) ; Lai Mohun 
^diikerjec w, Jogendra Chunder Roy (7) ; and Uzir AH v. Ram Komal (8). 

The effect of tho corresponding words used in s. 311 was considered 
in Abdul Hug v. Uohini Mohun (9), and it was held that tho words “ any 
person whose immoveable property has been sold ” include a person who 
alleges that ho is the owner of the property, oven though ho is neither the 
judgment-debtor, judgment-creditor, or auction-purchaser. The correct¬ 
ness of this decision was questioned in AsmiUnnnnis^a Begum v. Ashruff 
Ali (10). and it was held by the Full Bench in that case that a [453] 
person who claims to be a purchaser of the judgment-debtor’s rights at 
a prior execution-sale was not a person who could apply under s. 311 of 
tho Code. A person claiming by a title paramount to the judgment-debtor 
is not a person within the terms of tho section, as his rights ara^ not affected 
by the sale. The Madras High Court followed this ruling in Sjibbarayadu 
V* Pedda Subbarazii (11). In a previous decision of the Calcutta High 
Court on 8. 311 of tho Code. In the matter of the petitionof Bhagabuti 
Churn Bhuilacharjee^i^). it was held that though tho words used in s. 311 
were not conhnod to tho judgment-dehtor. they did not include a person 
who had purchased at a prior execution sale. A mortgagee decree-holder 
was hold to he a person who could apply under s. 311 of the Code, to set 
aside the sti.\Q—Rokhal Chunder Bone v. Bivarka Nath Mrsscr (13). These 
decisions were all coosiderod by a Full Bench of tho Calcutta Hi^i Court 
in \)>rhU Gani v. Dunne followed by tho Madras High Court m 

Ttmuianna v. Mahabala Klo). In the Calcutta case, Pobheram, C.J.. hold 
tiiat s 311 dill nob exclude a person whoso interest would pass by the 
pale. Mr. Justice Ghoso stated that the test to bo applied was whether 
the applicant would have boon entitled to bring a suit to contest tho sale, 
or to recover the property. 

Those decisions ou s. 311 must govern the interpretation to bo put 
on the similarly worded s. 310-A. In the absence of any ruling of this 


(l)P.J. (1895). p. 200. (2) l^.J. (1S91L p. 

(5) 22 G. 707. <G) 21 C. 940. 

(9) 14 C. 240. (10) 15 C 489. 

(13) 13 0. 346. (11) 20 C. 418. 


309. (3) IS M. 477. 
(7J 11 O. 636. 
(11) 16 M. 476. 
(15) 19 M. 167. 


(4) 20 M. 158, 
(8) 15 C. 383. 
(12) 8 O. 367. 
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Oourb to the contrary, we must accept these decisions of the High Courts 
of Madras and Bengal, and hold that the applicant in the present case, 
who is a prior private purchaser from the iudgment-debtor, is nob a person 
who comes within the purview of s. 310-A. As his interests were not 
affected by the execution sale, his application was very properly rejected 
by the lower Court. Wo must discharge the rule. 

Rule discharged. 


1898 

SEP. 26.' 

APPEIi- 

IiATB 

Oiviii. 
28 B. 45(K 


23 B. 4S4. 


[454] APPELLATE CIVIL, 

Before Mr. Justice Parsons, Chief Justice {Acting), and Mr. Justice Ranade. 


Tukarambhat {Original Defendants 7>fos. 2—5), Appellants v. ^ 
Gabgabam MulcHAND Gugab {Original Plaintiff), Respondent.''^ 

[26bh September. 1898.] 


Hindu law — JoinUfamily — Surety — FatJter^s liabitity as surety—Liability of his sons for 
the debt for tchieh he toas surety. 

Ancestral property in the hands of sons is liable for a father’s debt incurred as 
a surety. 


[P., 28 M. 377 (378); 1 N. L- R. 173 (175) ; Appl., 26 A, 611 (C15)==24 A. W. N. 
142 - R. 39 C. 813 = 16 C.L.J. 107 = 160. W, N. 1103 = 14 Ind. Oas. 147 ; 39 C. 
852 = 15 0.li.J. 228 = 16 C.W.N. 519 = 12 lod. Gas. 609 ; 27 M. 45= 12 M.L.J. 
270 (272); Doubted, 13 C.W.N. 9 (lOj = 1 Ind. Gas. 153 = 4 M.L.T. 429.3 


Reference by E. O. O. Beaman, District Judge of Belgaum, under 
s. 617 of the Civil Procedure Code (Act XIV of 1882). 

The plaintiff sued to recover from the defendants Rs. 388, the price 
of grain supplied to the first defendant, who was a Mahomedan. The 
other defendants (Nos. 2—5), who were Brahmins, were the sons of the 
deceased surety of defendant No. 1. The Subordinate Judge uassed a 
decree awarding the claim. On appeal by defendants Nos. o the 
Judge made a reference to the High Court in the following terms : 

“ This is an important question of law which has never yet been 
decided by our High Court, except in one early case to which I have no 
means of access. That question is, whether ancestral property in the 
bauds of sons is liable to a father’s debt incurred as a surety ? 

“ In this case the father, a Brahmin, stood surety for a Mussalman. 

“ Mayne says (para. 279) ‘ The sons are nob compellable to pay sums 

due by their father.for v^hich ho was a surety (except in the cases 

before mentioned).' What these cases are, does nob very clearly appear, 
unless they are intended bo be included in the general principles of pious 
obligation. That, however, begs the whole question. Jagannabh, who 
is not of high authority in this Presidency, denies that a son is not liable 
for the debt of bis father incurred as a surety. Whence it might be 
inferred that earlier commentators had so affirmed. In a foot-note Mayne 
says ‘ As regards suretyship, the son’s liability has been expressly affirmed — 
Moolchztizd v. Krishna (1) ; Sitarainayya v. Venkatramana (2).’ The first 
case is that bo which I have once referred. Mofussil Courts are nob 


• Civil Reference No. 5 of 1898. 
( 1 ) (1644) Ballasts’ Reports, 54. 


(2) 11 M. 373. 
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furnished with Bellasis* Reports. But it must have been decided compa¬ 
ratively long ago and before the law of this Presidency had been moulded 
by the minds of successive great Judges into its present form. The latter 
case was decided by Muttusami Ayyar and Parker, JJ., and is a very 
inadequate authority. The point now in issue was conceded at their 
Lordships' bar, and the [455] issue to be tried was limited to whether 
that case was maintainable under the Contract Act. It it submitted that 
the question is still open to Bombay. I may add that the judgment 
contains this passage ; ‘The decision of the Subordinate Judge rests on 
the ground that ancestral property inherited by a son from his father ought 
to be treated as assets available for the payment of the father’s debts 
neither vicious nor immoral, and that the debt incurred by him as surety 
for the repayment of a loan is within the scope of that obligation.' 

“ The Smritis of Manu and Yajnavalkya, Brihaspati and the Mitak- 
shara support the decision, and that in Bhatbachavji’a Hindu Law the 
decision is cited without disapproval or any comment. Such a surety¬ 
ship may very well fall within the meaning of ‘ an idle promise * : vide 
Mandlik’s Hindu Law, 113. Brihaspati expressly mentions suretyship as 
not entailing any obligation on sons. In the view of most early Hindu 
moralists, suretyship was consistently disapproved. Grady’s Hindu Law, 
84,85, where Gautama. 1 Dig., 305, is quoted with approval ' So debts 
originating in suretyship shall not involve sons.’ 

On the other side are Mandilik’s Hindu Law, p. 108. quoting 
Katyayana, Strange's Hindu Law. p. 301. In suretyship the son is 
always liable subject to assets and without interest where the undertaking 
was for payment—Manu Chaps. 8, IGO, 162 ; Yajnavalkya, 1 Dig., 247 ; 
Katyayana, 1 Dig., 248, 255. 

" On principle I sea no I'eason why a son should nob be liable to 
his father’s debt incurred as a surety. The criterion is nob, I tninl^ the 
advanbaee gained by the family, but the sin incurred by the parent should 
he not fulbl his promise. That sin in the eye of the moralist is nob much 
altected by questions of consideration. A man may with penoct 
prioby stand surety for a friend, and ho is as nauch morally bound to 
discharge his promise as he would he in law if it were supported by 


consideration.“ , , n 

Narayan V. Gokhale [amiciin curicc) appeared for the appellants 

(defendants Nos. 2—5).—Ho referred to Manu, Cha^ Mil, pi. 159 . 

Brihaspati, Chap. IX, pi. 40. 41 and ?. i ’ 

Mandlik's Hindu Law, pp. 107. 103 and 206 : Colebmok s Ilmdu Law. 

Vol. T. pp. IGl—176; Strange’s Hindu Law. Vol. I. pp. 300. 301 . 

Mnolrhiind v. Krishna U) *. Sitara7nayya v. Venkatranianna 

VasudcoG Uhayidarkar {aniicns curue) appeared for the respondent 

(original plaintilD. -In SUaramayya v 

point was not really in dispute. v. 1 

as interpreted by the Shastris. See Wfst and Buhler, P- 1-39. The ^fitak- 
sliara does nob lay down that the son s liability is limited bo a parbiculai 
r'i^cV of suretyship [456] of his f.thor. The liability as a surety is not 
inchuio.i amouR the debts which are classed as loimoral or illeBal. Both 
fPR l\Titnkshara and the Mayukha make no distinction in the nature of 
Ihe debt for whicli the sons are hold liable. The text of Brihaspati also 
states the rule gonorally, bub Jagannabh in his commentary makes the 


(2) 11 M. 373. 


U) (1844) Bellasis’ Reports, 64. 
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diabinotion^Oolebrooke’s Digest, p. 110. Gautama also gives the text 
generally without any restriotion as to liability, 

JUDGMENT. 

PabsONS, O, J. (Acting).—T he District Judge has referred the 
following point of Hindu law for the decision of this Court, whether 

ancestral property in the hands of sons is liable for a father s debt incurred 
as a surety. To that point we must add, to meet the facts o* 
the following words “ for the repayment of grain lent, ’ and we think that 
if the District Judge had noticed these facts, he would not have thought it 
necessary to make this reference, since upon it all the authorities agree 
and the conflict supposed to exist by the District Judge refers to a different 

The general principle of English law, of course, is that the death of a 
surety does not affect his liability in respect of past transactions. What¬ 
ever liability had actually attached to the surety at the time of his death 

may be enforced against his representative. t 

Hindu law. however, recognizes four kinds of sureties : 1, tor 

aopearance ; 2. for honesty ; 3, for paying a sum lent; and 4, for delivery 
of the debtors’ effects. In respect of the two former kinds, sons may not 
be responsible, bub in the last two they are expressly declared to be hable. 
In the Laws of Manu (I quote this and succeeding authorities from Max 
Muller’s Sacred Books of the East) at s. 159 it is said that the son 
shall not be obliged to pay money due by a surety, but at s. 160 it is 
explained that this rule applies to the case of a surety for appearance 
only • and that if a surety for payment shall die, the Judge may cornel 
-even his heirs to discharge the debt. Brihaspati in s. 40 mentions the 
four classes of sureties and in s. 41 says : If the 

their engagements, the two first (the sureties themselves, but not their 
sons) must pay [457] the sum lent at the appointed time ; both the two 
last (sureties), and in default of them their sons (are bable for the debt), 
when the debtors break their promise (to pay the debt).” Gaiitama, s. 41, 
reoeats Manu. s. 159, but the note is to the effect tnat Taking into 
account the parallel passages of Manu and Yajnavalkya. Haradatta very 
properly restricts this rule to a bail for the personal appearance of an 
offender.” In Colebrook’s Hindu Daw. Vol. 1. at p. 164, the autnor- 
ities on the subject of sureties will be found set out at length, and the 
liability of the sons in the case of suretyship for repayment of a debt is 
affirmed by Brihaspati (142), Yajnavalkya (144 and lo2), (to which the 
note adds the Dipacalica and the author of the Mitakshara). INlanu (151), 
Kabvayana (153 and 158). Vyasa (157). and Smriti cited in Mitakshara 
(159). The same authorities are quoted in Mandlik s Hindu Law at 

pp. 107, 108 and 206. , ^ . i- u v*. t 

There is also a judicial decision which affirms the son s liability. In 

Moolchund V. Krishna. (1) the Court oi Sadar Divani Adalat concurred m 

the opinion ot the Shastri to the effect that by Hindu law a son 13 always 

liable to fulfil the surety engagement of his deceased father to repay 

money as regards fche amount of principal, and if a special agreement be 

made for interest, then be is also liable for interest. 

We, therefore, answer the question in the affirmative. , .. . 

Banade, J.—The question of Hindu law referred for the decision of 
this Court is “ whether ancestral property in the hands of sons is liable 


1898 

SBF> 26. 

Appbl- 

liATB 

OlVID. 

23 B. 494. 


(1) (1844) 2 Bellasis’ Reports, 64. 
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for the debts of the fabher’ineurred by him as a surety.” Both sides of the 
question were ably set before us in the learned arguments of Mr. Gokhale 
and INIr. Bhandarkar, and a oaraful consideration of the original texts 
and commentaries fully satisfies us that only one answer is possible to 
the question, and that answer must be in the affirmative. 

The apuarent conflict of authorities noticed by the District Judge in 
his observations in submitting this reference is obviously due bo a mis¬ 
apprehension of the real nature of these texts and commentaries. They 
do not form, and were not intended bo be [458] a regularly promulgated 
code of laws, every part of which has to be carefully correlated to other 
parts. They are rather of the nature of expositions of the theory of the 
law. and collections of recognized customs and approved usages. Wben 
any particular question has to be considered, che more general exposition 
has to be controlled by the maxims laid down in the particular chapter or 
chapters which specially treat of that matter, and the deficiencies of one 
text supplied by reference bo other texts and authorities. For instance, 
when the texts speak of the weakness, incapacity, and dependence of Hindu 
women, the general expositions must be qualified by the particular positions 
laid down in respect of the widow's estate, or woman’s power over her stride 
han, or the daughter’s or sister's right of succession, found in the same or 
other works specially devoted to these subjects. An express particular text 
occurring in its proper place limits mere general statements of the princi¬ 
ples made in other places. This is a rule of interpretation which is often 
found necessary even in more regularly constituted codes of law, bubib is 
speciallv obligatory in the interpretation of ancient Hindu law books. 
With this duo in hand, the doubts and conflict noticed by the District 
Judge are easily removed or reconciled. Mr. Mayne, para 279, quotes appa¬ 
rently from Dayabhaga the general position that “ sons are not compellable 
to pay sums due by their father for spirituous liquor, for losses at play, for 
promises made without considerabion.or under the influence of lust or \vrath, 
or sums for which the father was a surety, or for a fine or toll.” This is, 
however obviously a general exposition intended to set forth the limita¬ 
tions upon the son's liability to pay his father’s debts. Occurring in the 
context whore it stands, it simply suggests that surety obligations reckless- 
Iv incurred sbaod in the same category with other extravagant or immoral 
acts of the father which entail no liability on the sons. These proposi¬ 
tions occur in the chapter on the recovery of debts. It would not bo 
safe however, to infer from such texts occurring in such a place that the 
words above italicised aro to be literally understood. They are controlled 
bv the particular maxims laid down in the special chapter on surety 
obligations. The texts relating to this special subject are referred 
to by Mr. Mayne in the foot-note to the same para. LJ59J It is nob 
necessary to sot them out boro at length. It will be sufficient to 
state that Brihxspati recognizes four ditTorenb classes of sureties: 
fll mireties for appearance, (2) sureties for honesty. Ld) sureties for 
,7avrontof money lent, (4) and snreties (or delivery of goods. The 
ohiic ition of the first two kinds of sureties is limited to themselves per¬ 
sonally and does not bind their sous ; hut the obligation incurred by the 
hist two kinds of sureties binds them, and their sons also after thoir death. 
The commentary of Rabnakar on this text expressly states that the sons 
Shull bo compelled bo pav debts incurred liy their father under the last 
two classes of surety obligations. The text of Narad and Yajnavalkya 
recognize three classes of surety obligations only—those for appearance, 
tlioso for honesty, and those for payment. Narad does not set forth the 
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son's obligafcion in this place, but the Yajnavalkya text is quite as explicit 
as that of Brihaspati. The sureties of the first two classes must pay the 
debt, and not their sons, but the sons of the last kind of surety may be 
compelled to pay their father’s debt incurred by him as surety, Katya- 
yana refers to the same kind of surety when he lays down that the 
grandson of such a surety need on no account pay the debt, but the son 
must make it good without interest. The text of Vyasa makes the same 
distinction between the son and grandson’s liabilities for such suretyship. 
Manu's texts on the subject clearly distinguish between sureties for 
appearance or good behaviour, and sureties for payment. The son shall 
not, according to Manu, in general be compelled to pay money due for 
suretvship, or idly promised to musicians and actresses, or lost at^play, or 
due for spirituous liquors, or for tolls or fines. The general words money 
due for suretyship” used in the text are expressly stated by the commen¬ 
tator Kulluka to refer.only to sureties for appoaranoo and good behaviour, 
but as regards a surety for payment, it is enjoined that; the Judge may 
compel even his heirs to discharge the debt. Even as regards the first 
two classes of sureties, if they have derived any advantage, or received a 
pledge, their heirs may bo compelled to pay the debt. The commentator 
Haradatta explains a similar text of Gautama by affirming the same 
distinction. This exposition of the authorities removes all apparent 
conflict, and the Pandits, whose advice was sought by ohe L460J late 
Sadar Divani Adalat in the case of Moolchar^d v. Krinsha (1), must have 
based their opinion on these same texts, though there is no express 
mention of the texts in the judgment. The more general texts which 
class suretyship obligation with reckless and immoral debts must, there¬ 
fore, be qualified bv the particular texts quoted above, and when so 
explained, it becomes clear that they refer to particular classes of sureties 
which do not include sureties for payment of debts, in respect of which 
last class, unless the debts can be shown to have been incurred for immoral 
or illegal purposes, the sons are liable to discharge their father's debts. 

Order accordingly^ 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons, Chief Justice {Acting'), Mr. Justice Ranade 

and Mr. Justice Fulton. 


A (Wife), Petitioner v. B (Husbaub), Respondent.* [3rd October. 1898.] 

Divorce—Busbctnd and tuife—Indian Divorce Act {,1V of 1869,) ss. 17 and 20-^Decree 
for nullity of marriage—Confirmation by the High Court—Time of confirmation — 
Practice — Procedure. 

Under tbo Indian Divorce Act (IV of 1869) a deoree for nullity of marriage 
made by a District Court cannot be confirmed by the High Court before the ex¬ 
piration of six months from the pronouncing thereof. 

tBlBS., 22 A. 270 (274) ; R.. 17 Bom. D. R. 56.] 

Reference by W. H. Crowe, District Judge of Poona, submitting 
deoree for confirmation : see s. 30 of the Indian Divorce Act (IV of 1869). 


• Civil Reference No. 7 of 1898. 
(1) (1844) Bollasis' Reports, S4. 
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Suit for declaration of nnllity of marriage on the ground of impotence. 

The respondent did not defend che suit. 

The Judge passed a decree for the petitioner, subject to confirmation 
by the High Court under s. 20 of Act IV of 1869. 

LowiideSf with Marzban and Semmingt appeared for the petitioner, 
and applied for immediate confirmation of the decree. 

JUDGMENT. 

[4611 Parsons. C. J. (Acting) .—The point for decision is whether 
under the Indian Divorce Act, 1869, a decree for nullity of marriage made 
by a District- Judge can be confirmed by a High Court before the expira¬ 
tion of six months from the pronouncing thereof. 

Section 20 of the Act enacts ** Every decree of nullity of marriage 
made by a District Judge shall be subject to confirmation by the High 
Court, and the provisions of s. 17. cIs. 1, 2, 3 and 4, shall mutatis mutandis 
apply to such decrees.” It is thus necessary to determine what are the 1st, 
2nd. 3rd and 4th clauses of s. 17. 

A reference to s. 17 shows that it consists of 6 paragraphs and it was 
argued that each paragraph was a clause, and that, therefore, the proviso, 
which is paragraph 5, was the 5th clause. 1 cannot accept this argument. 
The 5tb paragraph is not, in my opinion, a clause of the section. It is a 
proviso to the clause which precedes it, joined to it, as printed in the 
Government of India (Legislative Department) Edition (1887) of the Acts, 
by a colon, and must be considered to be a part and parcel of the foregoing 
clauses governing and controlling them and not forming itself a separate 
clause. At the time the Act was passed, it was not usually the practice 
in Acts of the Government of India to number clauses, but had these been 
numbered, I think there cannot be a doubt that this proviso would not 
have been numbered as a clause. I take as an illustration of this the 
Code of Criminal Procedure just passed, and will refer to ss. 33, 35, 48, 57 
and 123 only. Clauses 1, 2. 3 and 4 of s. 17, therefore, must be held to 
include the proviso, and this being so. the Act expressly orders that no 
decree shall be confirmed under that s. 17 till after the expiration of six 
months from the pronouncing thereof. 

It was, however, further argued that decrees for nullity of marriage 
are confirmed not under that section, but under s. 20. The application of 
cl. I of s. 17 to such decrees is, however, fatal to this argument. Section 20 
itself provides for confirmation, so that there was no object in applying 
the provisions of cl. 1 of s. 17, which provide for the same [462]contirma- 
tion. unless for the express purpose of enacting that the procedure for the 
confirmation of decrees for nullity passed by a District Judge shall be 
exactly the same as for the confirmation of his decrees for dissolution of 

marriage. 

No doubt a diffei-enco is thus made between decrees for nullity passed 
by a High Court and those passed by a District Judge. The former are 
made absolute at once, the latter have to be confirmed by the High Court 
after a lapse of six months’ time. No argument, however, can be based 
on this dillorence. Decrees for dissolution of marriage passed by a High 
Court are delayed in order to allow persons to intervene as provided by e. 16, 
but thoro is no provision allowing of intervention in the case of decrees 
of nullity passed by a High Court. They may, therefore, be made absolute 
at once. In tho tJ^se of decrees passed by a District Judge for dissolution, 
there is no provision made for any intervention, but yet they have to wait 
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for six months before they can be confirmed. There is no reason, therefore, (1808 
why decrees for nullity should not wait the same time. 9, 

The fact that at the time the Act was passed, decrees for nullity were - 

made absolute at once under Saglish law gives us no assistance. All we ABPKI>- 
oan say about this is that the Legislature adopted the Snglish law in the I«ATB 

case of decrees passed by a High Court, and disregarded it in the case of OlVII*. 

decrees passed by a District Court, for which latter decrees a different - 

procedure was expressly provided. For this reason we cannot under 28 B. 460 
s. 7 apply the law that since 1873 bas been in force in Logland, under 
which the Courts there have a discretion to shorten the period of six 
months for which decrees of nullity have ordinarily to wait. (See 36 
Vio .c, 31). 

Wo reject the application. It can be renewed when the six months* 
time bas expired. 

RanaDE, J.—This is a reference made by the District Judge of 
Poona, who submits for confirmation a decree passed by him on 16th 
August, 1898, declaring the marriage between the parties to the suit null 
and void. 

The first question for consideration is whether, under the latter 
portion of s. 20 of Act IV of 1869, which extends the provisions [463] of 
s. 17, ols. 1,2, 3. 4, to nullity decrees, this Court can confirm the decree 
before six months have expired. Section 17 relates to decrees for the 
dissolution of marriages passed by District Judges- The first clause 
requires (like the first part of s. 20 in the case of nullity decrees), that 
decrees for a dissolution of marriage made by a District Judge shall be 
subject to confirmation by the High Court. The second clause provides 
for the constitution of the Court for confirmation work ; the third clause 
defines its powers, and the fourth clause empowers tbe High Court to 
dispose of such cases finally. There is a proviso added at the end of this 
last clause, which requires that no decrees shall bo confirmed till after six 
months from the date of its pronouncement. Tbe chief point for consi¬ 
deration is whether this proviso forms part of cl. 4, s. 17 or whether it is 
a separate clause by itself. Tbe clauses in s. 17 are not separately 
numbered, but appear as separate paragraphs. Tbe proviso appears as a 
separate paragraph, but it is clear from its context that it cannot be read as a 
separate clause from paragraph 4 which it qualifies. It does not, as the 
preceding four paragraphs, or the succeeding sixth paragraph, relate to 
distinct subject-matters. It was argued before us that, being shewn as a 
separate paragraph, it should be construed as a separate cl. 6 of s. 17, and 
as such not made applicable to nullity decrees by s. 20, which extends only 
els. 1, 2, 3, 4 to tbe confirmation of nullity decrees. The contention, how¬ 
ever, does not appear bo be well founded. Confirmation by the High Court 
of decrees passed by District Judges, both in the case of decrees for dis¬ 
solution of marriage, and of decrees annulling marriage, seems to have been 
intended as a substitute for the usual remedy by way of appeal, which is 
expressly taken away by s. 55 of the Act. Quite apart from the require¬ 
ments of strict legal construction, it may be noted that the reasons of 
expediency, which suggest that such confirmation should nob be made in 
the case of decrees for the dissolution of marriages till after six months 
have expired, hold equally good in the case of nullity decrees. The 
interests of children have bo bo safeguarded equally in either case. In the 
case of decrees declaring marriages null on the ground of bigamy, for 
instance, the [464] status of the children, as legitimate or bastard, may 
often be involved in the confirmation of such decrees more seriously even 
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than in the case of decrees for the dissolution of marriage. There is equal 
room for collusion in both cases. The same safeguards are, therefore, 
needed in the one case as in the other. Then again s. 7 of the Act directs 
that the principles and rules followed by English Divorce Courts shall 
govern, as far as may be, the Courts here in dispensing relief.^ The 
English enactments did not at first direct that decrees even in suits for 
dissolution of marriage should be made decrees nisi, but only allowed 
appeal within three months—(s. 55 of 20 and 21 "Vic., c. 85), Such 
appeal was allowed in cases of nullity decrees also by s. 17 of 21 
and 22 Vic., c. 108. Later on. s. 7 of 23 and 24 Vic., c. 144, provided 
that every decree for divorce should in the first instance be a 
decree nob bo be made absolute still after three months had 

expired, and s. 3 of 29 and 30 Vic., c, 32, extended this period 
to six months. In 1873 the same period was provided for in 
respect of nullity decrees. It is thus clear that both on grounds of strict 
construction, and general reasoning, as well as analogy with the corres¬ 
ponding provisions of English law, the principles of which are obligatory 
on Courts in India under s. 7, it must be held that cl, 4 of s. 17 with 
the proviso applies to nullity decrees sent up for confirmation under 
8- 20, and that no order of con6rmation can be passed till after six months 

have expired. 

FOLTON, J.—I concur with the Acting Chief Justice in thinking th^ 
in s. 17 of Act IV of 1869, the proviso governs and forms part of the 4th 
clause, and is, therefore, applicable to decrees for nullity of marriage’ 

under s. 20. 

Applzcaiton rejected. 


23 B. 463. 

[465] ORIGINAL CIVIL. 

Before Sir Bouts Kershaw, Kt.. Chief Justice and Mr. Justice Parsons. 


Tn trf MATTER OF Darasha Rustomji ColabawapijA {.Petitioner^, 

[23rd November, 1898.] 


University of Bombay-Act XXJI 0 / 1857 . s. \<l-Constm^iiem-Candidate for a degree. 

Tbe words “ candidaie lor a degree” in s. 12 of Act XXII of 1867 to ©Rtabliah 
the University of Bombay mean a candidate for the final examination, the 
cassinR of which entitles him to a degree. They do not mean a candidate for 
o ,f^o.r?eat anv stage of bis University career. Students, therefore, presenting 
themselves for tbe Proviou.s Examir^ation prescribed by the Senate of the Bom¬ 
bay University need not present the certificate required by that section. 


Rude ntst dated 2nd November, 1898 requiring the University of 
Bombay to show cause “why the abovenamed petitioner should nob be 
allowed to sit at the Previous Examination bo be held at Bombay on the 
7tb instant and why the answer papers of the said petitioner should not 
bo examined and the result declared, and also why, in the event of the 
said petitioner not being allowed to sit at the examination to be held on 
the 7tb instant, the University should not bo ordered to examine the said 
nebitioner for the Previous Examination at any other early and convenient 
day. and to examine the papers of the said petitioner and to declare th& 

result, &c.“ 
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The petitioner having presented his petition obtained the above rule 
tinder s. 4S of the Specific Belief Act (I of 1877). 

The following were the material facts stated in the petition :— noT/iTMAT 

The University of Bombay was established under Act XXII of 1857- 
Under the powers conferred on it by the said Act, the University prescribed OlV^. 
that before any candidate could present himself at any degree examination, ^ 
he should have passed two preliminary examinations, viz,, the “Previous 
Examination” and the “Intermediate Examination,” and that candidates 
desiring to bo exansined at the * Previous Examination must have passed 
the Matriculation Examination and kept two terms at a college or institu¬ 
tion reoogni 25 ad in Arts (p. 42 of Calendar for 1897-98). With regard to 
candidates for degrees, it was further provided as follows by s. 12 of the 

Act :— 

[466] “12. Except by special order of the Senate, no person shall be 
admitted as a candidate for the degree of Bachelor of Arts. Master of Arts, 

Bachelor of Laws, Licentiate of Medicine, Doctor of Medicine, or Master of 
Civil Engineering, unless he shall present to the said Chancellor, Vice 
Chancellor and Follows a certificate from one of the Institutions authori¬ 
zed in that behalf by the Governor of Bombay in Council to the effect 
that he has completed the course of instruction prescribed by the Chan¬ 
cellor, Vice-Chancellor and Fellows of the said University, in the bye-laws 
to be made by them under the power in that behalf given by this Act.” 

The petitioner had duly passed the Matriculation Examination and 
had kept two terms at an Institution “recognized in arts” as required by 
the above-mentioned bye-laws of the University. This institution was 
known as the “Collegiate Institution”, and by a resolution passed by the 
University Senate at a meeting held on the 20th February, 1897, it had 
been “recognized” for a period of three years for tbe purpose of the 
“Previous Examination” only. It did not, however, begin to receive and 
prepare intending candidates for the Previous Examination until Decem¬ 
ber, 1897. 

On the 17th December, 1697, the Registrar of the University by a 
letter of that date pointed out to the Principal (Mr. Karkaria) of the 
Collegiate Institution that the recognition of the Collegiate Institution 
was incomplete, and that to enable its members to proceed eventually to 
degrees, it would be necessary under s. 12 of the Act that the Institution 
should be authorized by the Governor in Council co give certificates to 
candidates that they bad completed the course of instruction prescribed by 
the University. The Principal replied that such authorization was not 
required for the Collegiate Institution, as that institution did not send up 
candidates for degrees, but only for the Previous Examination. The 
following is the correspondence which took place on this subject .— 

“ No. 1925 of 1897-98. 

Bombay, Xlth December 1897. 

“ To R. P. Karkaria, Esq., B.A., 

Bombay. 

“Sir,—I am instructed by the Syndicate of the Bombay University 
to let you know that the recognition of the Collegiate Institution by the 
Bombay University is still incomplete. 

[467] ”2. I am to say that Government have pointed out to the 
Syndicate that under s. 12 of the Act of Incorporation, an institution, in 
order to have such valid recognition as will entitle its members to eveutually 
43rooeed to degrees, requires to be specifically authorized by His Excellency 
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the Governor in Council to give certificates to candidates for degrees that 
they have completed the course of instruction prescribed by the Univer¬ 
sity. 

" 3. Under these circumstances I am to suggest that before opening 
the institution you may think it advisable that the necessary authorization 
from Government should be obtained. 

I have. &c., &c., 

“ (Signed) D. MacDonald, 

“University Registrar.*’ 
“Rom&ay, ^Ist December^ 1897. 

“To Dr. D. MacDonald, 

“University Registrar. 


“ Sir*—I n answer to your letter of the 17fch instant, I regret to say 
that the alleged incompleteness in the recognition of the Collegiate Institu¬ 
tion should have been brought to notice now ten months after the Senate 
has recognized it and when our arrangements for opening it have been 
quite completed. 

“ As regards the authorization from Government which is thought 
advisable by you to obtain from Government, I am advised that such an 
authorization is nob oecesaary under the regulations for the recognition 
of institutions given on page 243 of the University Calendar. Regulation 3 
says : * It shall be competent for the Senate, on the recommendation of the 
Syndicate, to recognize an institution in any faculty for the purposes of a 
particular examinatiou or examinations only.’ And nothing is said hero 
about Government authorization. 

“Section 12 of the Act of Incorporation to which you refer, applies 
clearly and solely to institutions that send up candidates for a degree, 
vvbilsb our institution has been recognized for the purposes of a particular 
examination—the Previous in Arts—only. 

“ That such is tho case may bo seen from the fact that institutions 
similar bo ours have not obtained Government authorization, nor have they 
been advised by the Synnicab© to apply for such authorization. Indeed, 
colleges teaching up to a degree have not obtained such authorization. 

“ Under these circumstances I do not see how I can apply to Govern¬ 
ment for authorization, as the Collegiate Institution is not to send up 
candidates for degrees, and us the regulations under which it has been 
recognized say nothing about its authorization. 

“ As our arrangements for opening the Collegiate Institution are quite 
complete. I shall bo obliged by the favour of a very early reply to this 

letter. 


“ Yours truly, 

“ (Signed) R. P. Karkaria, 

“ Principal.** 


[468] “ No. 1949 of 1897-98. 

“ Bombay, 

“ To R. P. Karkaria. Esq., B. A., 

Bombay, 


23rii December^ 1897. 


** Sir,—I Jjave the honour by direction of the Syndicate to acknow¬ 
ledge receipt of your letter of the 21st instant and to state that after the 
warning given by them in my letter No. 1925 of the 17bb instant the 
question of opening the Collegiate Institution is solely one for your 
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consideraMon and that it would ba at your own risk if you opened fcba 
institution without suob authorization as is referred to in that letter. 

I have, &o., &o. 

“ (Signed) D. MacDonald. 

“ University Registrar.” 

In Rebruary, 1898, Mr. Rarkaria addressed the following letter to 

the University :— . . . ..u i 4 . 

“ Sir,—W ith reference to the correspondence we had in the last 

week of December, 1897, I have the honour to enquire whether the 
Syndicate has done anything in the matter there alluded to, vtz., authori¬ 
zation of this institution by Government, as this college has been opened 
and lectures on all the subjects for the Previous Examination are being 
regularly given during the last five or six weeks to the students, who 
number more than 25. An early reply will oblige,” 

The following reply was sent by the University (No. 2330 of 1897-98, 
dated 16bh February, 1893 ):— 

*‘ Sir,—^V itb reference to your letter of the 1st instant, I have the 
honour by direction of the Syndicate to state that in sending up to 
Government a list of the Colleges to which the authorization by Govern¬ 
ment under s. 12 of the Act of Incorporation should in their opinion 
extend, they have omitted the name of the Collegiate Institution. They 
have further informed Government that as Principal of the Institution 
you were warned by them last December, before the institution was 
actually opened, that authorization by Government might be necessary 
to give full effect to ‘recognition’ by the Senate, and that, if you opened 
the institution before you had obtained such authorization, you would do 
so at your own risk.” 

In September, 1898, the petitioner through Mr. Kaikaria, the princi¬ 
pal of the “ Collegiate Institution,” applied to the University to be 
permitted to appear at the Previous Examination to bo held on the 7th 
November following, and forwarded the certificates and fees required by 
Regulations. 

Thereupon the Registrar of the University sent the following letter 
refusing the required permission : — 

[469] ” No. 2174 of 1898-99. 

** Bo7>thcty, 7th October, 1898. 

“ To The Principal, Collegiate Institution, 

Bombay. 

“ Sir,—W ith reference to the applications for permission to appear at 
the ensuing Previous Examination received from you on 22nd Septembor 
last, I have the honour by direction of the Syndicate to inform you that 
the candidates cannot be admitted to the examination. Tbe candidates 
fees will be returned to you in a few days. 

I have, <feo., &o. 

” (Signed) D. MacDonald, 

” University Registrar,” 

The petitioner then presented a petition to the High Court under 
8. 46 of the Specific Relief Act (I of 1877) and obtained the above rule. The 
question was whether, as the Collegiate Institution was not authorized by 
Government as required by s. 12 of the Act, the petitioner could claim 
to be examined at the Previous Examination. The petitioner contended 
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that s. 12 only applied to a person presenting himself for the final B. A. 
Examination ; that such a person only could be considered as a candidate 
for a degree'’ within the meaning of that section, and that he only could 
be called upon to give the certificate thereby required. The University 
on the other band contended that the petitioner as a student who had 
matriculated and desired to pass the Previous Examination must be 
considered as a candidate for a degree” within s. 12 and must present 
the certificate thereby required. 

The prayer of the petition was as follows :— 

(1) That the University of Bombay do allow your petitioner to sit at 
the Previous Examination to be held on the 7bh instant. 

(2) That the University do examine his answer papers and declare 
the result. 

(3) That, in the event of the University being not ordered to allow 
your petitioner to sit at the Examination on the 7th instant the University 
do examine him for the Previous Examination at any other early and 
convenient date and declare the result. 

(4) That, in the event of your petitioner failing to pass the Exami¬ 
nation this year, the XJoiversiby do examine him once in every subsequent 
year for the Previous Examination and declare the result bill he passes 
the said examination. 

[470] “ 24. That your petitioner prays that this Honourable Court 
may pass such other and further order as the circumstances of the case 
may require.” 

Scott, for the University, showed cause, 

Maepherson and C, H. Setalvad, contra, in support of the rule. 

The Act of Incorporation (Act XXII of 1857), ss. 8 and 12, and 
the bye-laws of the University (see University Calendar for 1897-98) were 
referred to. 


JUDGMENT. 

Kershaw, C. J. — There can be no doubt that this is a very im¬ 
portant case, affecting as it does the course of studies of the students of 
the University of Bombay, I think I speak for my learned brother when 
I say that wo have no doubt what our judgment should bo in this case. 
I understand the course of proceeding which we are asked to adopt is 
analogous to that which the Court of Queen's Bench in England has been 
accustomed to tako when applied to for a writ of mandamus. The Court 
of Appeal has boon asked to compel the Bombay University, a Corporate 
Body, to carry out a duty imposed upon it by statute. And the Act, 
which corresponds in its procedure to the application for a writ of mand¬ 
amus in England, is the Specific Relief Act of 1877, and under s. 45. 
chap. 8, of that Act it is laid down (His Lordship read the section and 
continued). 

The facts are shortly these. The applicant to this Court was 
a student who was desirous of being examined at an examination, 
called the Previous Examination, which is one of the examinations 
that a student at the Bombay University must pass on his way to 
a degree. It is clear to me that he came under a. 12 of the Act 
of Incorporation of the University, and that he had a right to demand 
that be should sit and be examined at this examination. But it was 
said that before having the right to be so examined he must first 
produce a certificate to the effect that he had previously studied in one of 
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the msbifcufcioos recognized by the University Governing body and autho¬ 
rized by the Governor in Council. I need nob go into the facts of that 
part of the case, but need only say that it was admitted that be was not 
provided with such certificate, and he was, therefore, rejected by the 
University, who refused to allow him to sit and be examined at a “ Pre- 
viousExaminabion.” A way out of the dead-look was, [47d] however, found 
that'was praiseworthy, since he was allowed to be examined de bene esse 
pending the decision of this Court as bo whether under the circumstances 
ho had the absolute right bo demand to be so examined or nob. 
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Liooking at s. 12 I think the first thing we have to ask ourselves is 
whether the applicant came under the designation of *' Candidate for a 
degree of B. A.” and it seems to us that having regard to the end of the 
section it can only be road as applying to those persons, and to those 
persons only, who asked bo bo examined for the third or final examination 
for the B.A. degree. (His Lordship then read s. 12 of Act XXII of 1857 
and continued :—) Certificates as to the previous course of instruction 
are by the concluding words of the section to be demanded from 
and produced by those who have completed their course. The appli¬ 
cant in this case bad come forward to bo examined for the Previous 
Examination and could nob be said in any sense to have completed his 
course of instruction.” He had only recently passed his Matriculation 


Examination and was approaching, as I have said, his Previous Exami¬ 
nation, which was that which was only second on the list on his way to 
a degree. Therefore, it would be impossible for him bo give any such 
oertifioate as would be required by the Act, and it seems to me that the 
hve-laws which were afterwards appended to the Act help us to that 
decision. On page 42 under the beading of B.A. are specified the 
various examinations a student has to go through on his wav bo a B.A. 
degree, and clause 9 says that ‘‘Candidates for the Degree of B.A.” must 
have passed their Matriculation and will be required to pass three sub¬ 
sequent examinations to obtain such a degree. Regulation II may apply 
to this case, and he might be told on his entrance as a student of the 
University that he would be required to pass the “Previous,” the “Inter¬ 
mediate” and the “Third or Final Examination for the Degree of B.A.” 


I do nob agree wich the arguments of Mr. Maepherson with regard to 
the whole of the examinations having to be passed before the student 
becomes a “candidaco for the Degree of B.A.” I agree with the interpre¬ 
tation of my learned brother. When a candidate appears for an examina¬ 
tion which it is necessary for him bo pass immediately prior to, and which 
is expressly [472] called the Final Examination for, the Degree of B.A., 
it seems to me that the words of s. 12 apply to him ; that be then 
becomes a candidate for the degree of B.A., and that he must produce 
before being allowed bo take his B.A. degree a certificate showing be has 
received instruction at an “ authorized” institution. 


These, shortly, are the reasons which induce this Court to come to 
the conclusion that the University in this matter have struck too soon. 
We oannob find any authority that provides that he must produce these 
certificates at an earlier or at every preliminary examination. Section 12 
means what it says. At the final examination the University should ask 
for the certificate to the effect that he has been introduced by a recognized 
institution. Those are the grounds upon which I base my decision, and 
I think they are the same upon which my learned brother will give 
judgment. 
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1898 Parsons, J.—The first point for our decision in this case is the 

Nov. 23. meaning of the words candidate for the degree” used in s. 12 of Act XXII 

- of 1857. Do they mean a candidate for a degree at any stage of his 

ObioinaX; University career, or do they mean one who is a candidate for the final 
Civil. examination, the passing of which would entitle him to the degree ? I think 

-the latter. Ins. 8 of the Act the expression “ candidates for degrees” 

23 B. 465. apparently moans all persons who make use of the University with the 

object of obtaining a degree. It allows of the making ot bye-laws and regu¬ 
lations touching the qualifications of the “ candidates for degrees” and the 
previous course of instruction to be followed by them and the preliminary 
examinations to be submitted to by them. At the same time it shows 
clearly that there is intended to be only one examination for degrees which 
it calls “the examination for degrees.” The holding of this examination is 
provided for by 8. 13, which enacts that an examination for degrees shall 
be held at least once in every year, and that; the candidates shall be 
examined at every such examination. Before this section comes 
8. 12, which provides that ” no person shall be admitted as a candidate for 
the degree . . . unless he shall present ... a certificate . . 

to the effect that he has completed the course of instruction 
[473] prescribed . . in the bye-laws.” The use of the word ' admit¬ 

ted ” might mean that bo shall not bo admitted at all to the University. 
This, however, is negatived by the use of the words “completed tbe course 
of instruction,” and it was not a construction that was contended for on 
behalf of the University. Their counsel only argued that tbe words meant 
that he should not bo admitted to any examination which was prescribed 
for the degree. Bub to this argument also tho use of tbe same words seems 
to be oqurtlly fatal. To suit this argument wo should have to read the 
section as providing that no person shall be admitted as a candidate for 
any examination, preliminary or final, prescribed for tbe degree without 
a certificate tliat be has completed the course of instruction proscribed 
down to tbe stage at vvbich lie has arrived, or for the examination at which 
he is about Co present himself. This would. I think, he doing groat vio¬ 
lence to the words of the section as they stand. In my opinion, the course 
of instruction and tbe preliminary oxamiuacions, which are provided for by 
byo-*aws, come within the words ” course of instruction, ” and s. 12 enacts 
that no one shall be admitted to the examination for degrees without a certi¬ 
ficate that ho has conformed to the bye- laws and completed the prescribed 
course of instruction. All other matters tbe Legislature has left the Univer¬ 
sity to arrange, bub this certificate (and one only is mentioned) is bo b© given 
by an institution authorized in that behalf by the Governor of Bombay in 
Council. I am confirmed in this opinion by tbe order in which the 
sections are placed. Section 11 gives the power to confer degrees after 
examination (that is, after the final examination). Section 12 deals with 
the qualifications of candidates for degrees (that is, for that final exa¬ 
mination for degrees). Section 13 provides for tbe holding of that final 
examination for degrees and s. 14 for the grant of degrees at tbe conolusion 
of the examination to those deemed entitled to them. All these sections 
deal in order with tbe same examination which can only be a final exa¬ 
mination, che one which qualifies for a degree directly and immediately. 

This, then, being my opinion on the moaning of 9. 12, it follows that 
a certificate is not required by that section or by any other provision of 
law for the Previous Uxaminabion. which is [474] a preliminary one 
made by byo-laws under s. 8 of tbe Act. We need not, therefore, enter 
on the other points raised. The applicant is duly qualified and has^ 
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safiisfied the reQuirementa of the bye-laws of the University as to his 
appearance at the Previous Examination, and the University were 
under statutory obligation to examine him when he presented himself for 
it. We, therefore, make the rule absolute with costs. 

Rule absolute. 

Attorneys for the petitioner :—Messrs. Thakoredas^ Dharamsi and 
Cama. 

Attorneys for the University ;—Messrs. Craigie, Lynch and Owen. 
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Before Mr. Justice Russell. 


DAYABHAI SARUPCHAND (Insolvent') V. SORABJI BYRAMJI OOLAH 

Opposing Creditor [21st December, 1898.] 

Insolvency—Order of personal dischoi-ge—Finality of order—Indian Insolvent Act (Slat, 
11 and 12 Viet., cap. 21), ss. 47, 56— Practice — Procedure. 

Ad order under s. 47 of the lodian losolveot Act (Stat. 11 and 12 Viot., cap. 
21) for the final discharge of an insolvent once granted cannot be set aside except 
upon the grounds specified in s. 66 of that Act. Tbe only course open to an 
opposing creditor is to appeal against the order under 8. 73. 

Rulb obtained by the opposing creditor to have an order made under 
s. 47 of the Indian Insolvent Act (Stat. 11 and 12 Viet., cap. 21), for the 
personal discharge of the insolvent revoked or set aside. 

Tbe insolvent bad filed his petition and schedule on 12bh January, 
1898. In pursuance of Rule 14 (see Rules and Orders, Bombay) ho gave 
notice of his intention to apply to the Court for an intert7n order of protec¬ 
tion under s. 13 of tbe Insolvent Act. Thereupon the opposing creditor 
filed grounds of opposition to such order, and appeared by counsel on the 
4bh May, 1898. bo oppose tbe granting of the order. Tbe Court, however, 
in spite of his opposition granted a protection order bo the C475] insol¬ 
vent for three months. On the 3rd August, 1898. the insolvent applied 
for an extension of the iiiterim order, which, notwithstanding tbe opposi¬ 
tion of the opposing creditor, was granted for a further period of two 
months. 

In September. 1898, the insolvent served notices (under Rule 12) upon 
his creditors, and tbe 5bh October, 1898, was appointed for the hearing of 
his petition. In the notices the creditors were called upon to file their 
grounds of opposition (if any) throe clear days before the day so fixed for 
the hearing of the petition. (See Rule 18). 

On the 5bh October, 1898, the case came on for tho first hearing, and 
on that day, according bo the practice, the insolvent obtained a rule nisi for 
his personal discharge under s. 47 of the Insolvent Act, which was made 
returnable a fortnight later, viz., on the 19tb October. At the same time 
(rjs:., 6bh October) be obtained a further extension ot hia interim protection 
order for one month. 

On the 19bh October, 1898, the case canoe on again, and there being 
no opposition, and no grounds of opposition having been filed under Rule 18, 
the insolvent obtained bis personal discharge under s. 47 of the Act. 
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On the 16feh November, 1898, the opposing creditor took out a rule 
calling upon the insolvent to show cause ** why the matter of his petition 
should nob be re-heard or reviewed, or why the order made in the matter 
on the 19bh October. 1898 (whereby it was {inter alia) ordered that the 
said insolvent should bo declared entitled to the benefit of the Act passed 
for the benefit of insolvent debtors in India) should not be revoked or set 
aside." 

In the affidavit filed in support of the rule, the opposing creditor stated 
that he was in Court on bho 5bh October, 1898, when the insolvent’s case 
was called on. but that, bearing that an extension of the protection order 
was granted for one month, he left the Court under the impression that 
the hearing of the insolvent's petition would take place a month there¬ 
after." The affidavit then proceeded as follows :— 

"8. On reading the newspapers on the 20th instant, I was exceed¬ 
ingly surprised to learn that on the 19bh instant bho petition of the insol¬ 
vent was beard and that he was discharged. 

[476] •• 9. I say that T intended to oppose the discharge of the insol¬ 
vent and that it is my intention bo do so if I am pernoitted. 

** 10. I filed my grounds of opposition to the discharge of the insol¬ 
vent and my affidavit of claim so far back as the third day of May, 1898, 
and I was informed that by reason of my having filed such grounds of 
opposition the petition of the insolvent was liable to be placed in the opposed 
list and, therefore, was nob likely to be called on for hearing for some 
months, and such my belief was strengthened when on the 5th day of 
October, 1898, I attended the Court, the insolvent himself applied for an 
extension of the protection oi*der, although, according to bho terms of the 
notice served upon mo. that day, viz., the 5bh day of October, 1898, was 
fixed by the Court for the hearing of the insolvent’s petition. 

" 11. I, therefore, pray that the order for the discharge of the said 
insolvent may be annulled, and that his petition may be again sat down for 
bearing, and that I may be permitted to oppose bis discharge." 

The rule now came on for hearing. 

Mankar, for the insolvent, showed cause.—The order of discharge 
once made cannot be set aside, unless upon some of the grounds mentioned 
in s. 50 of the Act. None of these grounds are shown in the opposing 
creditor’s affidavit. The Court has, therefore, no power to re-hear the 
matter. There has been no fraud or misconduct of any kind on the part 
of the insolvent in obtaining his discharge, nor is it alleged. The failure 
of bho opposing creditor bo appear on the day of hearing through accident 
or mistake is not sufficient cause under the section bo justify the Court in 
reviewing its order —In re Golam Soosen decided by Hayley, J.. on 10th 
February, 1892 (not reported) ; In re Jacob Auron decided by Farran, J,, 
on 16bh January, 1895 ^not reported) ; andre Shalom Balkoji Tagaokar 
decided by Strachoy, J., on 18bh November, 1896. 

Invcraritxj^ for the opposing creditor, in support of the rule,—I don't 
apply for a review under s. 56. That section does not refer to a case like 
this. We ask to have the order of discharge set aside. The Court has 
power over its own order independently of that section. The order was 
passed under circumstances which make it an injustice to the opposing 
creditor. He was misled by what took place in Court on the 5th October 
and understood that the matter would not come on again for a month. 
It is only reasonable that the Court should set aside the order of discharge. 
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JUDGMENT. 

[477] RussElili, J.—The facts of this oaoo I fiad from the records are 
as follows :—The insolvent filed his petition on the 12th January, 1893. 
FT ft obtained an interinv order on the 4bh May, 1893, for three months 
notwithstanding that notice and grounds of opposition to the inieriiix 
order were filed by the abovenamed opposing creditor on the 3rd May, 
1898, and gone into. On tb© 3rd August, 1898, the said interim order 
was extended for two months, although the said opposing creditor again 
appeared and opposed. 

Notices for discharge were issued by the insolvent and duly served 
upon the opposing creditor, among other creditors, on the 15th August, 
1898, fixing the 5th October, 1898, for the first hearing. Such notices 
contain the usual clause :—“ If you wish to oppose the discharge of the 
said insolvent, you must give notice thereof to me, i. e., the Clerk of 
the Court, in accordance with Rule 18.” As no such notice was ever 
received from any of his sixty-nine creditors, the insolvent on the 5th 
October, 1898, obtained his usual rule nisi, and on the 19th October, 
1898, he obtained his personal discharge under s. 47 in the ordinary 
course unopposed. 

The opposing creditor took out a rule calling upon the insolvent to 
show cause why the order for his discharge should not be set aside, to 
which Mr. Mankar showed cause on the 21st instant, and the matter was 
argued by him and Mr. Inverarity before me. I am of opinion that the 
rule Daust be discharged upon the ground that I have no power to set 
aside the order for discharge. Section 56 of the Insolvent Act provides as 
follows :—(His Lordship read the section and continued.) It has been 
argued before me that the word ” review ” there does nob include sotting 
aside an order. I am of opinion that this argument is not well founded. 
The section distinctly provides for c.ho finality of orders of discharge, and 
I apprehend that the word “ review ” means “ take again into considera¬ 
tion with a view of further dealing with the order.” It seems to me that it is 
only when the Court can take into consideration the order with the view 
of further dealing with it upon the grounds mentioned in the section, that 
the Court can rehearths matter and then annul the original order. The 
circumstances of this case do not bring it within the purview of [478] s. 56 
and consequently the only course open to the opposing creditor is to ap¬ 
peal under s. 73 from the order granting the discharge. See He Blackwell (1). 
I would add that I have referred to two other cases : one In re Jacob 
Auron (2), where an application was made to set aside an order of discharge 
upon the ground that it bad been granted owing bo the Insolvent Court 
sitting unexpectedly, and the opposing creditor consequently not appear¬ 
ing. That application was refused. A similar application was made in 
No, 376 of 1895 in which the order of discharge had been granted in 
consequence of the opposing creditor’s counsel being accidentally not 
present in Court, That application was also refused. The present case 
is stronger, because the opposing creditor look no notice of the express 
notice given to him by the Clerk of the Insolvent Court in accordance 
with the practice in that behalf. Having regard to that practice I do not 
think the mere filing of the grounds of opposition is a sufficient compliance 
with Rule 18. I cannot but regret this result, and discharge the rule 
without costs, which was the course adopted in the cases I have referred 
to. 

(1) 9 B.H.O.R. 319. (2) No. 147 of 1894, unreported. 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons, Chief Justice {Acting), 

and Mr. Justice Hanade. 

Kosaji {Original Applicant), Appellant v. ViNayak R. PaRABHU 
{Original Opponent), Respondent.^ [3rd October, 1898.] 

Surety — Liimitatio7i Act (XV of 1877), sch. II, art, 179, Bxpl. 2 — Ijiabiliiy of surety 
execution—Application for execution against a surely when a step in aid of execu~ 
lion against a principal—Mode of enforcing payment against a surety — Practice — 
Procedure. 

Vioayak Hamchaodra was awarded the sum of Rs. 4,951-13-11 by the IDistrict 
Judge as compensation for land taken up by the Colleotor under the Land 
Acquisition Act, 1870. The money was ordered to be paid over to him on his 
giving security for its refund in case the appellate Court so ordered. Lamodar 
Viziacangam thereupon became his surety and executed a bond binding himself 
to pay into Court the said sum of Rs. 4,951-13-11, if ordered by the Court. On 
the [479] 25th September, 1893, the High Court varied the order of the District 
Court and awarded Rs. 4,204-7-11 (part of the Rs. 4,951-13-11) to another 
claimant Kusaji Ramji (the appellant). On 17th February, 1804, Kusaji 
applied for execution of this order against the surety Damodar and claimed also 
interest (Rs. 1,535-10-0) and costs (Rs. 550-15-4). Damodar objected to pay 
interest or costs, and the High Court held that, as surety, he was liable only 
for tbo principal sum, but not to interest or costs. Subsequently, viz., on the 
16tb February, 1?07. Kusaji applied for ezecution against the principal debtor 
Vinnyak of the order of the 25th September, 1893, in respect of the interest and 
costs, contending that his application of tbo 17th February, 1894, against tbo 
surety was a step in aid of the execution of the order under art. 179 of the 
Limitation Act (XV of 1S77) and prevented limitation. 

Held, that this application was barred by limitation. The application for exe¬ 
cution against the surety would nob operate to keep alive the order as against 
tbe principal debtor unless it was made to enforce a liability which was common 
to both under the order. But under tbe order the surety was not liable for 
interest or costs. His liability was expressly coD6Ded by his bond to the 
principal sum, and it was only as to that sum that he was jointly liable with 
Vioayak. The previous application, therefore, for execution against the surety 
for money for which ho was not liable under the order, could not be regarded 
as a step in aid of execution against the principal debtor Vinayak. 

Tbo mode of enforcing payment against a surety is by summary process in 
execution and not by separate suit. 

CF 25 B. 409 (412) = 3 Bom.L.R. 35 ; 14 Bur.L.R. 170 = 4 L.B.R. 197 (198) ; 109 P R. 
1900=1 P.L.R. I907 = (190r>) P.W.R. (Vol. I), p, 141 ; R., 36 B. 42 = 13 Bom. 
L R. 909 = 12 Ind, Cas. 549; D., 31 B. 50 (53> = 8 Bom.L.R. 807.] 

Appeal against the order of W. H. Crowe, District Judge of Poona, 
in a miscellaneous proceeding. 

The Collector of Poona having acquired certain land under the Land 
Acquisition Act (X of 1870), it was decided that Rs. 4,951-13-11 should be 
paid as compensation to tbe owners. Several persons claiming this money, 
tbe Assistant Collector referred the adjudication of their claims to the 
District Judge. The Judge decided that the entire sum should be paid to 
Vinayak Ramcbandra (the respondent), but ordered that tbe money should 
not bo handed over to him until the expiration of the period allowed for 
an appeal, or till further order, unless he (Vinayak) gave security that he 
would refund it if ordered. 

Accordingly one Damodar Vi^siarangam Mudliar stood surety for 
Vinayak, and passed a bond, binding himself, in case of Vinayak’ a defaul t, 

• Appeal No. 45 of 1898. 
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to pay into Court the sum of Ha. 4,951-13-11. The material part of the 
surety bond was as follows :— 

** In default, I, Damodar Viztarangam, will, when the Court shall 
order, repay into Court Rs. 4,951-13-11. ’* 

t480] Upon the execution of this bond, the whole sum was paid over 
to Vinayak. 

The other claimants, however, appealed, and in appeal the High Court 
on the 25th September, 1893, varied the order of the District Judge by 
awarding the sum of Rs. 4,951-13-11 io different shares to three of the 
claimants, viz., Kusaji Ramji (the present appellant) and two other persons. 
The share awarded to Kusaji (the appellant) was Rs. 4,204-7-11. The 
order was silent as to interest on this sum, but directed that Vinayak 
should pay Kusaji’s costs. 

On the 17th February, 1894, Kusaji applied to the District Court for 
the attachment and sale of the moveable property of the surety Damodar 
for the purpose of realizing his share (Rs. 4,204-7-11) together with 
Rs. 1,605-10-0 interest and Rs. 550-15-4 costs. Damodar objected that 
he was not liable to the interest or costs. The Judge held that he 
was liable for both. On appeal, however, the High Court on the 
15th July, 1895, reversed this order and held that, as surety, Damodar 
was liable only for the principal sum and not for interest or costs (1). 

Kusaji then proposed to recover the interest aud costs from the 
principal debtor Vinayak, and accordingly on the 16th February, 1897, be 
applied that tbe original order of 25th September, 1893, against Vinayak 
(the opponent) should be transferred under s. 223 of the Civil Procedure 
Code (Act XIV of 1882) to the Court of Small Causes at Bombay ifor 
execution, stating that Vinayak was a resident of Bombay and claiming the 
said interest and costs from him in execution of the order. Vinayak (the 
opponent) contended that this application for execution of tbe order of 25th 
September. 1893. was barred by limitation. 

[4813 The question was whether tbe application for execution against 
the surety (Damodar) on 17th February, 1894, prevented limitation 
against the principal debtor (Vinayak). 

The Judge held that the present application was barred by limitation, 
on the ground that the proceedings against the surety should have been 
by way of a separate suit and not in execution, that tbe application of the 
17th February, 1894, was, therefore, not in accordance with law, and did 
not prevent limitation (see art. 179 of Liimitation Act). In his judgment 
he said :— 

** It is admitted that applicant did apply by application, dated 17th 
February, 1894, to recover from a surety a certain sum awarded by the 
decree of tbe High Court, dated 25tb September, 1893 That surety 
had not under s. 253, Civil Procedure Code, become liable prior to the 
passing of the decree, but under s. 546 while the appeal was pending. His 
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(1) la that case Farrao, C.J., gave judgment as follows 

must be conceded that Vinayak Kamchandra could rightly bo ordered to repay 
the amount paid to him with interest. The question, however, is whether the surety 
^ ordered to repay more than the priooipal sum. The material pact of tbe bond, 
which was passed by the surety, is as follows :—“ In default I, Damodar Viziarangam, 
Will, when the Court shall order, repay into Court Rs. 4,951-13-11, ” Section 128 of 
the Uontraot Act provides that the liability of the surety is co-eztansive with that of 
♦u »**Ju**^*^*^ debtor, unless it is otherwise provided by the contract. We think hero 
that the »tent of the obligation of the surety is limited by the express terms of the 
bond to the precise amount which the surety has in it undertaken to repay. (See 

Printed Judgments for 1895, p. 227). 
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liabilities, therefore, could nob be enforced in execution of the decree but 
by separate suit. The various High Courts appear to have held different 
views with respecb to the procedure to enforce a security bond prior to 
Act VII of 1888, which made express provision with regard to matters 
coming under ss. 549 and 610 of the Civil Procedure Code, but said 
nothing as to ss. 545 and 546. The ruling in 5^6/00 v. Balmakund (1) 
anpears to me in point, and by the light of that judgment I cannot hold 
that the application to enforce a security bond was an application for 
execution, or to take some step in aid of execution.” 

Kusaji then appealed to the High Court. 

Vinayak S. Bhandarkar, for the appellant (Kusaji).—Our application 
of 16bh February, 1897, seeks execution against Vinayak of the order of 
the 25th September, 1893. The application against bis surety Damodar 
on the 17bh February, 1894, prevents limitation (art. 179, cl. 4). That 
application was a step in aid of execution and was the proper remedy 
against a surety— Vetikapa v. Baslingapa (2); Ex parte Bhikaji (3). The 
liability of the surety and the principal debtor is co-extensive and joint, 
and the application for execution against one of two persons jointly liable 
keeps alive a decree against the other— Janki Kuar v. Sarup Rani (4) ; 
Thirumaiai v. Ramayyar (5). 

Trimbak R. Kotwal, for respondent (opponent).—This application for 
execution is in respect of interest and costs. The order [482] of 256h 
September, 1893, does not give interest. The applicant cannot, therefore, 
recover it in execution— Pandarinath v. Eilachand (6). The application 
of 17th February, 1694, was not a step in aid of execution, inasmuch as 
it sought to obtain what was not granted in the order— Ratncha^idra v. 
Kondaji (7) iDaya Kishan v. Nanhi Begam (8) ; Krishnaji v. Anandrav (9). 

The liability created by the order was joint so far as the principal sum 
was concerned, but not as to interest and costs ; for while Vinayak as 
principal debtor was liable bo both, the surety was liable to neither. 
The present application against Vinayak being more than three years 
after the date of the order is, therefore, barred by limitation, as the 
application against Damodar, a surety, does not keep alive the order 
against Vinayak. the principal. 

JUDGMENT. 

Parsons, C. J. (Acting). —The facts are these : Compensation was 
awarded to the respondent; under the Land Acquisition Act. The 
appellant, who had made a counter-claim to the oomponsabion, appealed 
bo the High Court. The respondent, when paid the money, gave 
security for its refund if the appellate Court so ordered. The High Court 
decided the appeal in the appollaut’s favour on the 25th September, 
1893. The appellant applied in execution on the 17th February, 1894, 
against the surety alone for the recovery of the principal amount paid 
with intorast on the same and the costs of the litigation. He recovered the 
principal amount only, as the High Court held that the surety was liable 
for the amount named in his surety bond only, and not for any interest 
or for costs : see Damodar v. Kusaji (10). Ho filed bis present application 
on the 16th February, 1897, to have the decree transferred to Bombay, 


(X> 230. 212. 

(4) 17 A. 99. 

{7) 22 B. 221 (224). 
(10) 1*. J. (1895).227. 


(2) 12 B. 411. 
(5) 13 M. 1. 
(8) 20 A. 304. 
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in order to execute it against the respondent to recover from him the said 
interest and costs. 

The District Judge held that the application to execute the decree 
against the respondent was time-barred, since the application against the 
surety was not made in accordance with law, citing Subjoo D<xs v. Bciltnd^ 
kund Das (1). This High Court, however, has decided that the mode of 
enforcing payment by a [483] surety is by summary process in execution, 
and not by means of a separate suit —Vcnkapa Naik v. Baslingapn. (2) ; 
and the District Judge ought to have followed that decision of this Court, 
rather than that of another High Court. 

Treating, then, the application against the surety of the 17bh February, 
1894, as a step properly taken in execution against him, and assuming that 
he is to be treated as a party to the suit bound by the decree in so far as 
he was a surety for its due performance, we have to see if the application 
is one that takes effect against the respondent. The answer to this 
question depends upon whether the liability under the decree was joint or 
separate, and as to this there can be no doubt. Toe surety was not liable 
either for interest or for costs. His liability was expressly confined by his 
bond bo the principal sum of Rs. 4,951-13-11, which was paid to the 
respondent, and as to that sum only can there be said to be any joint 
liability under the combined effect of the decree and the surety bond. For 
the interest and costs there was but one person made liable under the decree 
viz.t the respondent. 

The case, therefore, is one in which the decree or order has been 
passed severally against more persons than one, distinguishing portions of 
the subject-matter as payable or deliverable by each, and according to 
Exul. 1 to art. 179 of the Limitation Act. the application takes 
effect against only such of the said persons as it may be made against. 
The application of the 17th February 1894, therefore, does nob take effect 
against the respondent, and the present application to execute the decree 
is time-barred. For this reason we dismiss the appeal with costs. 

Rana.de. J.—I concur. The authorities, cited on behalf of the 
appellant, only go to show that, where a decree imposes joint liability upon 
several persons, execution taken out against any one of them is a step in aid 
of execution against the rest. In the present case, however, there is admit¬ 
tedly no joint liability in respect of the sum due for interest and costs, which 
the derooe-holder now seeks bo recover from bis principal judgment debtor. 
The surety was nob liable for these sums under bis bond, and ib [484j is 
thus obvious bhab the previous execution of the decree against the surety 
cannot be regarded as a step in aid of execution against the principal in 
respect of the sums now claimed. The District Judge, therefore, very pro¬ 
perly held that the execution was time-barred under these circumstances. 

Appeal dismissed. 
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(2) 12 B. (411). 


1898 

OOT. 

Afpbi.- 

EjATB 

OIVIIj. 

28 B. 478. 


321 



23 Bom. 485 


ENDIAN DBOISIONS, NBW SBBIBS 


[Yol. 


1898 

OOT. 3. 


23 B. 484. 

CRIMINAL REVISION. 


Criminal "Before Mr. Justice Parsons, Chief Justice (Acting), and Mr. Justice Ranade. 

Revision. - 


23 B. 484. 


In re Bulakidas.'*' C3rd October, 1S98.] 

Maintenance—Huaband and wife—Maintenance order obtained by a wife againat 

bind —Subsequent decree for reatitution of conjugal righUa obtained by husband— 
Effect of such decree on previous order of maintenance—Criminal Procedure Code 
{Act X of 1882), s. 488. 

A decree of a Civil Court for restitution of coujugel rights supersedes any 
previous order of a Magistrate for maiateoaoce, if the wifa should persist in 
refusing to live with her husband. A Magistrate ought to cancel a previous 
order of maintenance made by him, or rather treat it as determined, if the wife 
failing to comply with tho dooree for restitution refuses to live with her 
husband. 


[P., 27 A, 483 (484)=2 A.D J. 160 = 25 A.W N. 64; Appl.. 11 Cr.Ij.J. 652 = 8 
Ind. Cas 479 = U B R. (1910) 34; D., 6 Bur. Hj-T. 51 = 14 Cr. D.J; 98 = 18 Ind. 
Gas. 65e = 6Ij.B R 127; R,, 4 Cc. L.J. 73 = 4 P.R. 1903 (Cr.) = 115 P.D R. 1907.3 


AppIiICATION under s. 435 of the Code of Criminal Procedure (Act X 
of 1882). 

On 22nd May, 1891, Bai Ganga obtained an order for maintenance 
against ber husband Bnlakidas under s. 488 of the Criminal Procedure 
Code (Act X of 1882) in the Court of the First Class Magistrate of 

Ahmedabad. 

On the 1st February, 1892, Bulakidas sued Bai Ganga in the Court of 
the First Class Subordinate Judge of Ahmedabad, and obtained a decree 
for restitution of conjugal rights. 

On 19th September, 1893, Bai Ganga applied to the Magistrate to 
enforce tho order for maiatenanca and to recover twenty months’ arrears 
of maintenance Thereupon the arrears were paid into Court by Bulakidas. 

On the 25th September, 1893, Bulakidas applied to tho Magistrate 
for a refund of tho money so paid into Court, alleging that his wife had 
returned to his house in obedience to tho decree for restitution of 

conjugal rights which he bad obtained, and contending that she was, 
therefore, not entitled to recover the arrears of maintenance claimed by her. 
This allegation was held by tho Magistrate to be nob proved, and the 
application was rejected on 8bh February. 1894, 

In 1895, Bai Ganga filed a suit in the Agency Court at Rajkot for 
arrears of maintenance. This suit was ultimately dismissed on the 
ground that she had lost her right of maintenance by her own conduct, 
and that the Magistrate’s order for maintenance could no longer be en¬ 
forced. 

Thereupon Bulakidas made tho present application to the First Class 
Magistrate of Ahmedabad bo cancel the order of maintenance passed in 1891. 

The chief grounds upon which he made this application were : 

(1) That he had obtained a decree in the Civil Court in 1892 for 
restitution of conjugal rights, and 

(2) That after this deores his wife had returned to his house and lived 
with him for too or twelve days, and that she bad then loft his house. 
This conduct (it was urged) diaentiblod her to any maintenance allowance. 


* Application (or Revision No. 189 of 1898. 

322 


1898 

OOT. 8. 


X11-] DADA BHATJ K1TT0R V. KAGESH HAMOHANDRA 23 Bom. 486 


The Magistrate held that both these objeotions had been raised before 
his predecessor in 1894, and had been overruled, and that he was, there¬ 
fore, precluded from re-hearing them as decided hy the Allahabad Sigh 
Court in LaraitiY. Ram Dial (1). He was further of opinion that as the 
applicant had nob executed the decree for restitution of conjugal rights, ho 
was not entitled to the relief he claimed. He, therefore, dismissed the 
application. 

Against this order of dismissal, Bulakidas applied to the High Court 
under its criminal and revisional jurisdiction. 

Goverdhan M. Tripati, for applicant. 

Ganpat S. Rao^ for opponent. 


ORimNAIj 

Revision* 

28 B. 184. 


JUDGMENT. 

Parsons, O. J. (Acting).—The authorities show that an order of a 
Civil Court for restitution of conjugal rights supersedes any previous order 
of a Magistrate for maintenance, if the wife should persist in refusing to live 
with her husband—C4863 Lutpolee Doomony v. Tikha Moodoi (2), and that 
a Magistrate ought bo cancel his order, or rather to treat it as determined, 
if uhe wife failing to comply with the deoraa for restitution refuses to live 
with her husband— In re Ralidas ]SIansukram{.3). 

The Magistrate in this case has not found whether or not the 
opponent nersists in refusing to live with the applicant. All he says is 
that the applicant has not executed the decree which he obtained for 
restitution of conjugal rights or sought to obtain possession of his wife. 
This is beside the case. The Magistrate must find whether the wife has 
obeyed the decree ; if she has not, then she would not be entitled to a 
maintenance order. 

We reverse the order of the Magistrate and remand the case for a 
re-hearing. 


23 B. 186. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons, Chief Justice {Acting), and Mr. Justice Ranade, 


Dada Bhau ELittur {Original Plaintiff), Appellant v. Nagbsh 
RaMCHANDRA and another {Original Defendants), Respondents. 

[5th October, 1898.} 

Valu'ition—Court ^'ees Act {VIZ oj 1870), s. 7. cl. 10 (a), cl. 4 fc), (d) ; s. 12—CZass to 
which a suii belongs—Decision as to such class — Appeal — Practice. 

An appeal lies against a deoision as to the class to which a suit belongs although 
it does not lie against a deoision as to the valuation of the suit in that class. A 
decision of the lower Court, holding that a suit is one for speefio performance of 
a contract of sale and to be valued according to the aznoanb of the ooosideratiou* 
money, is appealable. 

tF,, 28 O. 334 (335) ; R., 27 B. 140 (143) ; 16 O.D.J. 371 = 17:O.W.N. 503=16 Ind. Gas, 
575; 16 Ind. Gas. 773=6 S.Li.R. 72.1 

Skcond apneal from the decision of P. G. O. Beaman. District Judge 
of Belgaum, confirming an order passed by Rao Babudur G. V. Limaye, 
Pirst Glass Subordinate Judge. 

* Seoond Appeal No. 227 of 1898. 

(1) 5 A. 224. (2) 13 W.R. Or. R. 62. 

(3) Oriminal Revieion No. 119 of 1678. 
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The plaintiff brought the suit praying fora deolaration that a certain 
purchase naade in the name of the first defendant was a benami transaction 
for him (the plaintiff) and for an order that the defendants should execute 
a conveyance of the property to him. The consideration money for the 
purchase was Rs. 1,265. The Subordinate Judge held that the suit was 
one for specific [4873 cerformance and fell under cl. x (.a) of a. 7 of the 
Court Fees Act (VII of 1870; and that the plaint, should bo stamped accord¬ 
ing to the amount of consideration (Rs. 1,265), and he dismissed the 
suit as the plaintiff failed to pay this amount. 

The plaintiff appealed, contending that the suit was not one for speci¬ 
fic performance and did not fall under cl. x (a) of s. 7, but within ol. iv, 
sub-section (c) or (<i). and had, therefore, been wrongly dismissed. 

The Judge in appeal held, however, that tbo question was one of 
valuation, and that under 8. 12 of the Court Fees Act (VII of 1870) the 
decisioD of the lower Court was final, and he dismissed the appeal. He 

said :— 

** The Judge below decided that the valuation was incorrect, and the 
terms of hie order bring the case under a. 12 of the Court Fees Act (VII of 
1870). That section gives finality to the decision of the Judge below, and 
I must, therefore, dismiss this appeal, though I do not agree with the 
principle on which the learned Judge apparently valued the claim.” 

The plaintiff preferred a second appeal. 

Sadashiv R. Bakhle appeared for the appellant (plaintiff).— The 
lower appeal Court dismissed tbo plaintiff's appeal, bolding that the 
question was one of valuation and fell within s. 12 of the Court Fees Act 
(VII of 1870), which makes the lower Court’s decision final. But the 
case does not fall under s 12. The question here is not a question 
“relating to valuation” within the moaning of that section. Tbe question 
is as to tbe clause under which valuation is to ba made. It has been 
held that the question as to the application of a particular section is 
distinct from the question of making the valuation after determining the 
section. It is only in the latter case that s. 12 of the Court Fees Act 
makes the decision final : see Ah^iji Pnrashram v. Rxmehandra 
Vithal Krishna v. Balkrishna Jannrdnn (2). Such appeals have been 
entertained —Ghunia v. Ramdial (3): AnnamaUii Cheiti v. C>oeie (4) ; 
Sardarsingji v. Ganpatsingji (5) : Sardarsiyigji v. Ganpatsingji (6). 

There was no appearance for the respondents. 


JUDGMENT. 

[488] PaPSONS, C. J. (Acting).—The District Judge refused to hear 
tbe appeal presented to him on the ground that the valuation made by 
the Subordinate Judge was final under a. 12 of the Court Fees Act. The 
facts are these:—The plaintiff sued for a declaration that the purchase in 
the name of tbe first defendant was a benami transaction and for an order 
that tbe defendant should execute a conveyance to him. The Subordinate 
Judge hold that this was a suit for specific performance falling under 
cl. X (a) of s. 7 of the Court Foes Act, and that the plaint should bo 
stamped according to tbe amount of the consideration money for^ the 
purchase, which was Rs. 1,265, and dismissed the suit on tbe plaintiff 
failing to pay this amount. Plaintiff appealed on the ground that his 
suit foil under ol. iv (c) or id) and had been wrongly dismissed. 


(3) 10 B. 610. 
<5) 14 B. 395. 


(1) P. J. (1885). 34. 
(4) 4 M. 204. 


324 


(3) l A. 360. 
(6) 17 B. 66. 


X11.1 


DADA BHATT KITTUR V, NAQBSH BAMOHANDRA 


23 Bom. 489 


The dismissal order was clearly apoealable. and the District Judge 
ought to have entertained the appeal. There was no question of valuation 
raised in it. for the only valuation made. viz.» the value of the con¬ 
sideration, was admitted, hut the order was contested on gfO'iod 

that the Subordinate Judge was wrong in holding that the suit fell 
within a certain class of cases as defined in the Court Fees Act; m 
other words, it was contended that the Subordinate Judge was wrong, m 
law, in holding that the suit was one for specific performance, since it was 
one for a declaratory decree where consequential relief was prayed. 

The distinction between oases in which the valuation of property is 
in dispute and cases in which the application of the law is questioned is 
clearly drawn in Abaji Farashram v. Ramchandra Bhim'ijz U). At is not 
so olearlv expressed in the Fall Bench case of Vithal Krishna 
Balkrishna Janardan (2). but the principle therein laid down that on the 
question of whether or not any particular suit was one admitting o£ 
valuation by the Judge an appeal lies ” depends upon the same distinction, 
viz., that a decision has to be come to. first, as to the class under which 
a suit falls, and secondly, upon its valuation in that class, and that an 
appeal lies from the former. In Kashinath Narayan v. Govinda PtrajiiS) 
the decision should have been made to rest, [4893 nob upon valuation, but 
upon the improper inclusion of the suit within the class of cases to which 
s.' 17 was applicable. So, too. in Sardarsingji v. Ganpatsingji W, the 
Court entertained the appeal because the lower Court had held that the 
suit fell under cl. ii when it really fell under ol, iv of s. 7. In Chimia v. 
Bamdial {5) there was no question of valuation, bub the appeal was 
entertained so as to “ determine whether this suit is one m which specific 
relief is sought or not, so as to determine under what ol^e of cases it falls 
for the purpose of the Court Fees Act.'’ In Annamalat Chetti v. Ccoe/e (6) 
an appeal was held to lie from the decision of a Court in respect of the 
class in which a suit ranks. In the present case, the order of the bub- 
ordinate Judge is questioned on the same ground, and wo are of opinion 

that on that point an appeal lies. . a j 

We reverse the decree of the lower appellate Court, and remand, the 

appeal for trial on the merits. Costs to abide the result. 

KanaDE, J.—In this case the suit was brought for a declaration 
that the appeilant-plaintiff was the owner of the land, and that the deed 
of sale in regard bo it was taken in defendant's name as benamidar for the 
plaintiff. There was a further prayer to the effect that defendant should 
be required to pass a deed of conveyance to plaintiff. 
valued at 50 rupees, and Court fees wore paid according y. ^ ® our 
of first instance held that the valuation should bo according to the amount 
for which the sale-deed was passed. The plaintiff failed to pay the addi¬ 
tional fees, and his suit was dismissed. In appeah the District Judge 
held that no appeal lay to him, as the decision of the Court of first instance 

was fioal under s. 12 of the Court Fees Act. 

There can bo no doubt that the lower appellate Court was clearly 
wrong in dismissing the appeal before it on the ground of the alleged 
finality of the order made under s. 12. There were, no doubt, earlier 
rulings which might lead to such an inference— Narayan Madhavrao v. 
The Oollector of Thana (7) and Manohar Ganeshv. Bawa RamcharandasSfl 


1898 
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28 B. 486. 


(3> 10 B. 610. 

(6) 4. M. 204. 
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(1) P.J. (1885), 34. 
(5) 1 A. 860. 


(3) 15 B. 82. 
(7) 2 B. 146. 


<4) 17 B. 66. 
(8) 2 B. 219. 
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but the ■whole subject was carefully cocsidered in Vithal Krishna v. 
[4903 Balkrishna Janardan (1), and it was laid down that an appeal lies 
against the decision of the question wbetfaer any particular suit was one 
admitting of valuation by the Judge; but if a valuation made by him is 
witbin his proper functions, its essential elements cannot be examined into 
in appeal. This ruling was followed by this Court in Sardarsivgji v. 
GanpatsiTiQji (2) and Sardarsingji v. Ganpatsivgji (3). The Calcutta 
High Court has taken this same view in Ajoodhya Pershad v. Gunga 
Pershad ^4), Pajkristo Banerjee v. Bama Soonduree Dassee (5) and Gunga 
Monee Chowdhrain v. Gopal Chunder Roy (6). The Allahabad High 
Court has taken a different view of the section in Balkaran Rat v. Gobind 
Noth Tnoari (7), but the Madras High Court has preferred to follow in 
Kanaran v. Komappan (8) the Calcutta ruling in Ajoodhya Pershad v. 
Gunga Pershad. 

The Bombay decision noticed above leaves no doubt on the point 
that the decision of the question of law as to whether a particular suit 
falls witbin s. 7, cl. 4 (c) and (^), or whether it is a suit for which ad 
valorem duty should be paid, is appealable. 

For these reasons, I would reverse the decision of the lower appellate 
Court, and remand the appeal to the District Court to be disposed of 
according to law. 

Decree reversed and case remanded. 


23 B. 490. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons^ Chi'.f Justice {Acting)^ and Mr. Justice 

Rannde. 


In re Jivan.ti Adamji."^ [5th October, 1898.] 

Criminal Proco^ure Code (F o/ lf^98), !<. 557— Pleader—Appointment of a pleader 
to act as Prestdenct/ Afagistrate—^ppoinifncnl not forbidden by the Code. 

Tbo Appointment of a pleader to act as a Miif^istrato is not forbidden by 
p. 557 or any other provision of the Code of Criminal rrocoduro <Act V of 
1896). 

[491] Aftor the Criminal Procedure Code of 1898 had come into force, a 
prauti'-ing pleader was appointed to act as a Presidency Magistrate. On hie 
appointment bo gave up pr.'ictising and was not practising at the time the 
accused was tried and convicted by him of theft. Tbo accused applied to tbo 
High Court, in revision, to quash the conviction, on tbo ground that tbo ap¬ 
pointment of tho Magistrate contravened the provisions of s. 657 of tbo Code 
of Criminal Procedure, 

Held, that s- 657 of tho Code does not deal with appoinlmenta, and bad no 
application to the present oa^o, as tbo Magistrate wits not practising at tho time 
the accused was tried and convicted. 

Application under s. 435 of the Criminal Procedure Code (Act V 
of 1698). 

Mr. S. B. Spencer was a pleader of the High Court practising, for 
the most part, in the Presidency Magistrates’ Courts. 


• Criminal Application for Revision No. 245 of 1808. 

(I)IOB. CIO, (2) 14 B. 395, <3) 17 B. 66. (4) 6 C. 249. 

(51 23 W. R. 29G. (G) 19 W. B. 214. (7) 12 A. 129. (8J 14 M. 169- 
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On the 27th July, 1898, Mr. Speucer was appointed to act as IFourth 1898 

Bresidenoy Magistrate in place of Xban Bahadur H. Oastur. As soon Q OT. 

as the appoiotment was made, he ceased to practise. Hriminat 

On the 296h August, 1898, the accused was charged before Mr. Spen- ubimiwau 

oer with theft. The accused was convicted and sentenced to six months* Be visi qh. 

rigorous imprisonment. ^ 23 B. 490. 

The accused thereupon applied to the High Court under its revisional 

jurisdiction, contending that the conviction was illegal, as the appoinment 
of Mr. Spencer to act as a Presidency Magistrate was in contravention 
of s. 557 of the Criminal Procedure Code. 

The High Court sent for the record of the case. 

Brunson (with him Rutionji R. Besai and Alanubhai Nunabhat)^ for 
the accused.—The appointment of Mr. Spencer to act as a Presidency 
Magistrate was in\’alid under s. 557 of the new Code of Criminal 
Procedure (Act V of 18981 as be was practising exclusively in the 
Presidency Magistrates’ Courts till the date of his appointment. From 
the Draft Bill (as printed in the Gazette o/ India, 1898, Part VI, pages 
32'33) it appears that the section as originally drafted was much wider 
in its scope than the section as it now stands. Jt disqualified every 
pleader from sitting as a Magistrate iu the Presidency towns. The 
disqualification is now C4923 limited to those pleaders only who practise 
in the Presidency Magistrates’ Courts. This disqualification is based on 
public policy, and the intention of the Liogislatur© appears to be to prevent 
pleaders who practise in the Magistrates’ Courts from acting as Magistrates 
in those Courts. 

Lang, Advocate-General, for the Crown.—Section 557 of the new 
Code does nob deal with the appointment of a pleader to act as a Presidency 
Magistrate. The section does nob say that no pleader shall bo “ appoint¬ 
ed,” bub the words used are, no pleader shall sit. This means that a 
pleader cannot practise and at the same time sit as a ^’lagistrate in the 
Presidency Magistrates’ Courts. The section was intended to check the 
practice prevailing in the North-West Provinces and in the Bengal 
Presidency, where pleaders used to act as Honorary Magistrates without 
ceasing to practise. The section has no application to the present case, 
as Mr. Spencer gave up practising as soon as he was appointed. He is 
not, therefore, disqualified from sitting as a Presidency Magistrate. 

JUDGMENT. 

Parsons, O. J. (Acting).—Ic has been argued before us that the 
conviction in this case by the Acting Presidency Magistrate (Mr. Spencer) 
is illegal, because bis appointment to act as a Presidency Magi.strate, dated 
the 27th July, 1898, contravenes the provisions of s. 657 of the Criminal 
Procedure Code. That section, however, does not deal with appointments ; 
all it says is that “ No pleader who practises in the Court of any Magistrate 
in a Presidency town or district shall sib as a Magistrate in such Court or 
in any Court within the jurisdiction of such Court.” Fortunately it is 
unnecessary for us to inquire into the object, meaning or general applica¬ 
tion of the section, or oven to endeavour bo ascertain what would happen 
if a pleader did practise and sib as a Magistrate in any Court. It is 
sufficient to say that Mr. Spencer has nob done so in this case. Ho was 
a pleader when be was appointed to act as a Presidency Magistrate. The 
appointment of a pleader to act as a Magistrate is nob forbidden by any 
provision of the Code. On appointment be gave up practising, and ho does 
not now practise. The section has, therefore, no application to him. Wo 
dismiss the application. 
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[493] GBIMINAL EEFEBENCE. 

Before Mr. Justice Barson&^ Chief Justice {Acting)^ and 

Mr. Justice Ranade. 

Queen-Empress v. Bhau.* [Gfeh October, 1898.] 

Criminal Procedure Code (Act V of 1898), s. 337 —Pardon tendered to one of the accused 
— Approver—Trial of approver for non-fulfilment of the condition on which pardon 
toa& ojfertd — Practice, 

No action can be taken af^aiost a person who has accepted a pardon for breach 
of tbe condition on which the pardon was tendered until after the cas^e in the 
Court of Session has been finished, and then his trial should be commenced 
de tiovo. 

[F., 4 Bom.D.B. 826 (827) ; 13 'G.P.D.R. 123 : 5 N.D.R. 134 (135) ; Appl., 24 M. 321 
(324> = 2 Weir 396 (399); R.. 25 B. 675 (679> = 3 Bom. ti.R. 271 ; 37 B. 146=* 
1 Bom. Gr. Cas. 193= 14 Bom D.R. 897 = 1.3 Or L J. 842= 17 Ind. Gas. 714 ; 14 
Bur. L.R, 306 = 7 Cr. L-J. 245 = U B.R. (1907) IV Qr. Cr. P.O.. 7 (8) ; 6 0.0. 
236 (237; ; 4 P.R l903 (Gr.) = 5Q P.Ii.R. 1903 ; Diaappr., 19 O.W.N. 293 = 26 
lod. Cas. 657 = 16 Cr. li.J. 65.] 

Reference under a. 438 of the Code of Criminal Procedure (Aofc V 
of 1898) by J. B. Alcock, Sessions Judge of Nasik. 

The reference was in the following terms :— 

I have the honour to submit, for tbe High Court's I'evisxonal orders, 
the magisterial record of proceedings in the case of Imperntrix v. Bhau 
valad Bhiva and others committed to tbe Sessions Court by H. O. Brooke, 
Esquire, Magistrate, First Glass, Nasik. 

Accused No. 1, Bhau valad Bhava, accepted a bender of pardon 
made to him by Mr. Brooke, and gave evidence as a witness. The 
Magistrate thought that ho gave false evidence on certain points, though 
he bas not giveu good reasons for thinking so, and declared tho tender of 
pardon forfeited on the 16th August, 1898. The pardon was tendered on 
the 2nd August, 1898. The evidence of the witnesses for the prosecution 
was concluded on 6th August, 1898. The accused were examined on the 
16th August. It appears, therefore, that the evidence for the prosecution 
was not taken in the presence of the accused Bbau, and he was nob in 
the position of an accused person during the hearing of that evidence. 

“Following the ruling of the High Courts in Indian Law Reports. 14 
Allahabad. 336, and 15 Madras. 352. I bold that the commitment of 
accused No. 1. Bbau, is not legal, and that he cannot be tried until after 
the disposal of the case against tbe other accused. 

“ I, therefore, recommend that the committal of accused No. 1, Bhau 
valad Bhiva, may be quashed.” 

This reference came on for hearing before a Division Bench (Parsons, 
C. J., and Ranade, J.). 

There was no appearance for tho Crown or for the accused. 

JUDGMENT. 

Parsons, C.J. (Acting).—Tbe Magistrate, being of opinion that 
tbe accused No. 1 bad nob complied with tbe condition on which the 
[494] tender of pardon was made to bim. committed him along with the 


* CtimiQ^l Referdooe No* 109 of 1898* 
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other aooused for trial by the Sossione Oourt. We tbiok that the oommit- 
meot is illegal. Section 337 of the Code of Criminal Procedure provides 
that every person accepting a pardon shall be examined as a witness in 
the case, and if not on bail shall be detained in custody until the termina¬ 
tion of the trial by the Court of Session. It seems, therefore, to be 
clear that nothing can ba done against him till after the case in the Court 
of Session has been hoished, and that then his trial should be commenced 
de novo. This is what has been decided by the other Sigh Courts in India 
— Queen-Empress v. Sudra (1), Queen-Empress v. Mutua (2), Queen v. 
PetumberiZ)^ Queen v. Bipro JDass (4), In re Joyudee Paramanick (6j, Queen- 
Empress V. RcL'ni€i {&)—and we follow them. Tbe commitment is quashed. 
After tbe trial in tbe Sessions Court is finished, proceedings can, if it is 
thought necessary, be taken against him. 


« 1898 
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CRIMINALi REFERENCE. 

Before Mr, Justice Parsons and Mr. Justice Ranade. 


Narayan Govind V. ViSAJl. [15th November, 1898.] 

Crimi-nal Procedure Code {Act X of 1882), ss. 622, 523, 524 —Order to restore possession 
of immoveable property. 

An order made under a. 522 of the Criminal Procedure Code (Act X ol 1882) 
restoring possession of immoveable'properij to a person who has been dispossessed 
of it bv criminal foroo, is an independent order and may be made subsequently 
to the date of the conviotion of tho oQender. It need not be made at the same 
time as the conviction. 

The case contemplated by s. 522 is that of a person in possession (the complain^ 
ant) being dispossessed by force by another person (tbe accused) and the latter 
being in possession at the date of conviction. In such a case tbe section gives the 
Magistrate power to order possession to be restored to tbe complainant. In the 
case of a proper order, third persons could not be affected ; if they are, the order 
i.s not thereby necessarily invalid. Clause 2 of tbe section gives them a remedy 
by civil suit. 

[495] On 27th September, 1897, complainant charged one Ravlo with criminal 
trespass under s. 447 of the Indian Penal Code (Act XLV of 18G0>. He alleged 
that in the previous July. Ravio had entered into possession of tbe land and sowed 
rice upon it, and that when in the month of September, 1897. he (the complain* 
ant) went to the field, Ravio bad turned him out by force and refused to vacate 
the land. On the 17th November, 1897, the case was heard by the Third Class 
Magistrate, who convicted Ravio of the offence charged. 

On the following day (18tb November, 18971 the complainant applied to the 
Magistrate under s. 522 of the Code of Criminal Procedure (Act X of 1882) to be 
restored to possession of the land and of the standing crops. The Magistrate 
ordered possession of tbe land to bo restored to the complainant, bnt attached tbe 
crops under Chap. XLiIII of the Criminal Procedure Code. 

Thereupon one Vieaji intervened and claimed the crops as having been sown by 
himself. His claim was disallowed, and tbe crops were ordered to be sold and 
the proceeds credited to Government under ss. 523 and 524 of tbe Code. 

Held, that tbe order made by the Magistrate under s. 522 restoring possession 
of tbe land to tbe complainant was bad. because it did not appear that tbe offence 
of which the accused was oonvioted was attended with criminal force, and that 
the dispossession was due to tbe use of euch force. Tbe illegal entry complained 
of had taken place in July, 1807- The accused then took possession, and in 


* Criminal Reference No. 89 of 1898. 

(1) 14 A. 336. (2) 14 A. 502. (3) 14 W. R. Cr. R. 10. 

(4) 19 W.R. Or. R. 43. (5) 7 C.L.R. 66. (6) 15 M. 362. 
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September, being then still in posseeslon. foroiblj resisted the oomplainant when 
he attempted to enter upon the land. The complainant, however, did not charge 
the accused with this assault, but with the trespass which bad taken place in 
July. It is only when the actual use oforiminal iorce leads to dispossession that 
an order under s. 522 can be made. 

Held, also, that the order passed under as. 523 and 524 with referenoe to the 
crops were illegal. The crops were not property in respect of whioh the offence 
was committed, nor were they used in the commissioo cf the offence. They were 
not such property as is referred to in ss. 517, 523 or 524 of the Criminal Procedure 
Code. 

Heidi also, that the Third Class Magistrate, as such, had no authority to make 
an order under s. 524. 


[Appr., 15 P.R. 1914 (Cr > = 112 P.D.R. 1914 = 14 P.W.B. 1914 (Cr.) = 23 lod. Caa. 4tt3 
= 15 Cr. L J 275 ; P . 14 Cr. L.J. 172 = 19 lod. Cas. 172 ; Rel., 39 C, 1050=13 
Oc.L.J. 608=16C.W.N. 811 = 16 lad. Cas. 176: Doubted. 5 C.W N. 374 (375).] 


Reference under s. 438 of the Criminal Procedure Code (Act X of 

1882). 

On the 27th September. 1897, complainant Narayan charged the 
accused Ravlo with criminal trespass unon his field under s. 447 of 
tho Indian Penal Code (Act XLV of 1860). 

The complainant stated that in July. 1897, Ravlo had illegallv entered 
uDon the land in question and sowed rice there, and that [ 496 ] in 
September, wbon the complainant went to the field, Ravlo had turned him 
out of it and bad refused to vacate the land. 

The case was beard by the Tliird Class Magistrate on tho 17th 
November, 1897, and be convicted Ravlo of the offence charged. 

On tho following day (I8th November, 1697) the complainant applied 
to the Magistrate under s. 622 of the Criminal Procedure Code (Act X of 
1882) to he nut into possession of the land and of the rice crop on it. The 
Magistrate thereupon ordered possession to bo given to tbo complainant, 
but directed that the crop should be attached under Chap. XLiHf of tho 
Criminal Procedure Code. Subtiequently, however, as Ravlo disclaimed 
all interest in the crop, tho Magistrate ordered that after deducting expenses 
it should be made over to tho complainant. 

One Visaji then intorvenod and claimed the crops, alleging that he 

had sown them, but his claim was disallowed. ^ 

Possession of tho land was duly given to the complainant^on the 29th 
January. 1898, hut tho crops wore subsequently sold under ss. 523 and 524 
of tho (Criminal Procedure Code (Act X of 1882) and the proceeds credited to 


Government. , -i 

Visaji then applied to the District Magistrate, alleging that ho had 

been in possession hotli of tho land and the orops, and had been illegally 

deprived of both by tho order made by tho Third Class Magistrate. The 

District Magistrate thereupon made this reference to the High Court, 

being of opinion that the order made by the Third Class Magistrate under 

8. 522 on tho 18th November. 1897, was illegal, because (1) ib had 

not been made at the time of the conviction, and (2) because it prejudiced 

tho light of the intorvenor Visaji. contrary to cl. 2 of that section. 

r«A WftS aS folloWS ** ““ 


•‘It appears to mo that an order under 9. 522 must be passed at 
the time of conviotion. nob subsequently, as was done here. The words 
of tho section are 'whooever a person is convicted, nob has been convicted. 
In that case I might have considered the order when hearing the appeal 
from tbo conviction. Bub as ib is. the order stands separate, and there 


is no appeal from it 
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[4973 iBesides the above reason, 1 think the order is bad, as it 
prejudices the right of a third party ^ho was not concerned in the original 
criminal case/' 

The reference was heard by a Divisional Bench (Parsons and 
Banade, JJ.). 

G, S, Mulgavkar, for complainant. 

B. N. AihavlCt for Visaji. 
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JUDGMENT. 

Parsons, J.—The District Magistrate has referred this case on the 
ground that the order of the Third Class Magistrate passed under s. 522 
of the Code of Criminal Procedure i-» illegal, because it waj not passed at 
the time of conviction and because it prejudices the right of a third party 
who was not concerned in the original criminal case. The first objection 
I do not consider to be a tenable one in the present case. Tbe District 
Magistrate considers that the use of the words “is convioted” necessitates 
a simultaneous order of restoration which would not have been so bad the 
words used been “ has been convicted,” but I do not think bis view is 
correct. All that the words mean is that there must be a conviction first, 
had, and then the order can be made. No Magistrate probably would make 
such an order unless he was asked to do so, and there must bo sometime 
allowed for that. Similar words are used in s. 519, but there an applica¬ 
tion is provided for. Section 522 makes no mention of any application, 
but the words used clearly allow of such being made and give jurisdiction 
to the Magistrate to make the order after conviction on such application. 
His order may be considered to be but a continuation of tbe former pro¬ 
ceedings, and he would be the best person to judge whether or not on 
account of delay the application should be granted. Here there was no 
delay. The application was made immediately after the conviction, and 
the order of the Magistrate was’passed on the 25th November. 

The second objection raised by the District Magistrate seems to bo 
dealt with and provided for by cl. 2 of s. 622. What tbe law evidently 
contemplates is the case of a person in possession (tbe complainant) being 
dispossessed by force by another person (the accused) and tbe latter being in 
possession at the date of conviction. In such a case it gives the ^I^gistrato 
power £4983 to order tbe complainant to be restored to possession. In 
the case of a proper order, third persons could not be aflected ; if they 
are, then they are given a remedy by civil suit, and the order would not 
on that account be necessarily bad. 

In tbe present case, however, the order is bad, because, as pointed 
out by my colleague, the complainant was not dispossessed by tbe 
accused by force. The accused bad possession both prior to and at the 
time tbe force was used. The order, therefore, must be reversed. 

The other orders passed by the Third Class Magistrate as to the 
cutting, gathering, storing, and afterwards selling the crops that were on the 
land, are clearly illegal. The Magistrate seeks to justify them under ss. 523 
and 524; but s. 523 has no application to the case, and the Magistrate 
was not empowered to act at all under s. 524. These orders must also be 
reversed. 

Ranande, J.—The principal point I'aised in this reference relates 
to the construction to be placed on s. 522 of the Code, and appears not 
to have been previously decided in any reported case. It was formerly 
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raised in a reference made to the Calcutta Sigh Court, but the case was 
disposed of on other grounds which made it unnecessary to decide the 
question —Ram Ghandra Boral v. Jityandria (1). 

The facts so far as they boar on the point to be considered appear 
to be, shortly, these. One Narayan Govind obtained possession through 
the Court of a certain field in execution of his decree against Havlo 
Bhagwant in September, 1896. On 27th September, 1897, Narayan 
brought a complaint against Ravlo of criminal trespass under s. 447, in 
which he stated that Ravlo had illegally entered upon possession of the 
land about a month and a half previously, and sowed it with rice, and when 
Narayan went to the field, Ravlo pushed him out and refused to vacate 
the land or pass a kahulayat. The complaint was heard by a Third 
Class Magistrate, who convicted Ravlo under s. 447, and fined him 
Rs. 15 on 17tb November, 1897. The Magistrate found that Narayan 
bad obtained possession through the Court, [499] and that Ravlo had 
illegally entered upon the land and raised a rice crop on it and had pushed 
out Narayan when he went to the land in September, 1897. On the 18th 
of November. 1897, Narayan applied under s. 522 to be placed in posses¬ 
sion of the land with the rice crop in it. The Magistrate passed an order 
directing that possession of the land should be given to Narayan, and that 
the crops sbould be attached under Chap. XLilII. Later on, as Ravlo 
had disclaimed all interest in the crops, the Magistrate directed that after 
deducting expenses the crops should be given to Narayan. 

At this stage one Visaji intervened, and put in a claim to the crops 
as having been sown by him. His objection was overruled, and the land 
was made over into Narayan’s possession on 29th January, 1898. The 
crops %vere subsequently sold under ss. 523 and 624, and the proceeds 
wore credited to Government. Visaji, the intervenor, then applied to the 
District Magistrate complaining that he was in possession of the land 
and had raised the crops, and that he was illegally deprived of the posses¬ 
sion of both. The District Magistrate thereupon made the present 
reference on the ground that the order about the restoration of the posses¬ 
sion of the land was illegally made, as such an order under s. 522 can 
only be made at the time of the conviction, and not subsequently. Ho 
was of opinion that the order could not be enforced against the intervenor 
Visaji. 

I do not think that the order in question was illegal on either of the 
grounds stated in the reference. The words used in s. 522 are whenever 
a person is convicted ” and might suggest the interpretation put upon 
them by the District Magistrate that tbe order about the possession of the 
land must be made simultaneously with the conviction of the olienoe. 
On a careful consideration, however, of the other sections in the same 
chapter, which relate to the disposal of moveable property in respect of 
which an olfenco has been committed, it is clear that this 
independent order, and all that s. 522 contemplates is that the order 
can only be made on conviction of the offen^. These are the very 
words used in s. 521, which precedes s. 522. Section 5.^0 simi- 
larlv ompowera Courts of Appeal [500] or Rov.siou to make aoy order 
modifyiog orders made under ss. 517. 518,519. Section 519 expressly 
contemplates a separate applioation in respect of orders to be passed under 
it after conviction. The ruling in Mohunt Luchmt Dass v. Pallat LaM (.2). 


(2) 23 W. R. Or. B*. 164. 


(1) 26 O. 434. 
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on the oorrespondiDg s. 534 of the old code, shows that the order is to be 1898 
based on the finding. The words used in the judgment are “ the foundation N ov. 1 6. 
of the order should be the finding of the Court.” In Ram Ghandra Boral 
V. Jityandriail) the application was made six months after the conviction, 

The legality of the order was questioned on this ground, but as the point Rbfbr- 
was not decided, no great stress can be laid on this ruling. On the whole, 
however, it appears to me that the order in this case made on an application 
presented the next day after the conviction, was not illegal on the ground 
stated in the reference. 

As regards the second ground, it is clear that the law has provided in 
paragraph 2 of the section an express remedy for the third parties disnos- 
sessod without right, and the intervenor Visaji must bo left to his remedy. 

While I do not think that the order of the Third Class Magistrate 
can bo set aside on the grounds set forth in the reference, I feel 
satisfied that the order is illegal on two other grounds, which affect its 
merits. The section evidently contemplates (1) that the offence of which 
the accused is convicted must be an offence attended by criminal force, and 
(2) that the Court mu<t be satisfied that the dispossession was duo to the 
use of such force. Neither of these conditions are satisfied in the 
present case. The offence charged was criminal trespass, which is 
defined in s, 441 of the Indian Penal Code. Criminal force is defined 
in 8. 350, Indian Penal Code. Criminal force is nob a necessary element 
or ingredient of criminal trespass, though when the trespass is committed 
with an intent to annoy or insult or intimidate, there may be such an 
ingredient. In the present case, the illegal entry on the land, according 
to the complainant himself, took place in July. 1897, when Kf^^lo is 
alleged to have sown it wiih rice. Complainant went to the place LSOIJ 
towards the close of Sentomber, and Ravlo refused to vacate or pass a 

and pushed out complainant. Complainant did not bring any 
charge for this assault, but complained of the trespass which took place 
some months before. Under these circumstances, it is clear that the 
offence complained of was not attended by criminal force, nor did the use 
of such force cause the dispossession. The decision in Mohunt Ijtwnmt 
T>as$ V. Pallat Lall (2) shows clearly that the actual use of criminal force 
leading to the dispossession complained of, is a necessary condition, and 
it is only where thij is the case that an order under s. 522 can be passed. 

The decision in Ram Chandra Boral v. Jittjandria (1) shows clearly that 
the words ” Offence attended by criminal force” mean an offence of wl^oh 
criminal force is an ingredient. Mere show of criminal force will nob suffice 
to satisfy the requirements of the section. There must be actual us© of 
force, and of criminal force resulting in the dispossession. Both these 
necessary ingredients are wanting ia the nresent case, and on this ground 
I tnust hold that the order about restoration ol possession made by the 
Third Class Magistrate was without jurisdiction, and must be set aside. 

The order about the crops was also clearly illegal, as these crops were 
not property in respect of which the offence was committed, nor were 
these crops property used in the commission of the offence. The ^Magistrate 
could nob, therefore, deal with them under s. 517, nor could he deal with 
them, as he professed to deal, under ss. 523 and 524, as they wore not pro¬ 
perty referred bo in s, 51, or alleged or suspected bo be stolen. As a Third 
Class Magistrate, he had. further, no authority to act under s. 524 in 


(1) 25 C. 434. 


(2) 23 W. R. Cr. R. 54. 
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dirdctiog that the crops shou1d.be sold and the proceeds should be credited 
to Goveromeot. 

Under these circumstances I would reverse both the order about the 
possession of the land and the disposal of the crops. 

Order reversed. 


23 B. 802. 

[502] APPEtilliATE CIVIL. 

Before Sir A. Kershaw^ Kt.^Ghief Justice^and Mr. Justice Fulton, 

Kesu Shivaram Marwadi {Plaintiff) v. Genu Babaji Powar 

{Defendant) * [17th November, 1898.] 

Civt2 Procedure Code (Act XIV of 1882), s. 2S7-A— Execuixon of decree—Agreement 
between, a judgment creditor and a person oilier than the judgment-debtor — Post¬ 
ponement of of execution, 

Tbo provisions of s. 257A of the Civil Procedure Code (Act XIV of 1882) do 
not include within their scope an aereemant between a jiidgmant'Cceditor and a 
person other than the judgmeot-debtor, whereby such person, in oonsiderabioa 
of the postponement of the execution of the decree against bbe judgment-debtor, 
undertakes to pay to the judgment-creditor a certain sum of money. Such 
agreements are, therefore, enforceable although made without the sanction of 
the Court. 

[D1bb., 3 O.C. 165 (167); Appl., 35 C. 970 (875) =7 C.ti.J. 543 «12 O.W.N. 674; R., 28 B. 
383 = 6 Bom. L.R.344 (346) ; 5 Ind. Cas. 814 = 16 P.R. 1910 = 62 P.Ij.R. 1910 = 
18 P.W.R. 1910: 8 Ind. Cas, 415 = 8 M.L.T. 326.] 

Reference by Rao Sabob Ragbavendra Ramchandra Gangoli, 
Subordinate Judge of Khedin the Poona District, under s. 617 of the Civil 
Procedure Code (Act XIV of 1882). 

Kesu Sbivram obtaiaed a decree against Krishnaji bin Hari and 
applied to the Subordinate Judge for execution. When the bailiff of the 
Court went to attach Krishnaji's property, one Gonu Babaji, at Krishuaji'a 
request, gave a "havala" or oral underbaking to Kesu Sbivram (the 
judgment creditor) that he would pay him Rs. 10 within six montbs from 
the 4th August, 1891, in consideration of bisnot attaching the property 
(and the property accordingly was not then attached). 

This undertaking was not brought to the notice of the Court, nor 
was it sanctioned by it. 

Genu failed to pay the Rs. 10 and Kesu brought this suit against 
him to recover it with interest from the 4bh February, 1892, up to tbo Ist 
March, 1898. 

The Subordinate Judge on the authority of Vishnu v. Derpatel (1) 
held that the havala was an agreement to give time for the satisfaction of 
the decree, and having been made without the sanction of the Court which 
passed the decree was void under s. 257 A of the Code of Civil Procedure 
(Act XIV of 1882), 

[503] It was contended on behalf of the plaintiff that s. 257 A applied 
only to agreements between the parties to the suit or decree, and nob to 
this case in which the agreement was mi.de with a third person. The 

* Civil Reference No. 8 of 1698. 

(1) 12 B. 499. 
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Sabordicate Judge, having regard to the fact that the rulings In Ramji v. 
Mohamed (1), Swamirao v. Kashinath (2) and Bank of Bengal v. Vyabhoy 
Gangji (3) not being expressly dissented from in Efeera Nema v. Bestonji (4) 
referred the following points to the High Court for decision :— 

** 1. Is the havala or oral agreement in this case enforceable under 
8 . 257 A of the Code of^Oivil Procedure, having regard to the recent ruling 
of the Honourable High Court of Bombay in JSeera tfemav. Pestonji (4) ? 

**2. Is the plaintiff entitled to claim interest by way of damages 
for breach of any such agreement ? 

Is an agreement made by a third person at the request of a 
judgment-debtor for satisfaction of a judgment-debt enforceable, when, in 
pursuance of such agreement, time is gis^en to such third person to pay 
the whole or any part of the judgment-debt? 

'* 4. Is it necessary to bring any such agreement within the purview 
of the first part of s. 257-A that it should provide better terms for the 
decree-holder than the decree gives him ? ” 

The opinion of the Subordinate Judge on the above points was in the 
negative. 

Balaji A. Bhagavat (amicus curice), for the plaintiff.—Section 257 A 
applies only to agreements between parties to a suit or decree— Ramji v. 
Mahomed Walli (1) ; Uarakchand v. Totaram (5). The agreement here is 
not between judgment-creditor and judgment-debtor, but between the judg¬ 
ment-creditor and a third person. It does not, therefore, fall within the 
purview of s. 257 A. The section is not applicable to third parties, because 
it relates to proceedings in execution. Where third parties are concerned, 
the Ljegislatura has made a distinct provision. To allow third par¬ 
ties to certify, would amount to adding [504] them as parties to 
a decree. The last clause of the section assumes that the judgment- 
debtor must always be a party to the agreement. It provides that the 
surplus, if any, should be recovered by the judgment-debtor. This shows 
that a third person can neither come in under the section, nor can be 
affected by it. 

Chintamani A. Rele {amicus curice) for the defendant.—The wording 
of the section is general. It says "every agreement to give time, It, 

therefore, includes an agreement between a judgment-creditor and a third 
person. It should not be limited in application to agreements between 
judgment-creditors and judgment-debtors only— Vishnu v. Stir Patel (6) ; 
Reera Nema v. Pestonji Dossabhoy (4). 

The seotioQ is not limited in its application to execution proceedings 
only ; it is applied to suits also. The object of the section is to avoid delay 
in execution of decrees and to afford protection to judgment-debtors. Both 
the objects would be defeated if the agreement in question is held enforce¬ 
able. A judgment-debtor, instead of being protected from pressure, will 
be oppressed both by the judgmoat-oreditor and the third person. 

The last clause of the section should be read with the second clause 
and not with the first clause, because the first clause deals only with 
agreements to give time for the satisfaction of the judgment-debt, while 
the ^ second and third clauses deal with agreements for the satis¬ 
faction of a judgment-debt. 


liAXB 

% 

GIVIIj. 
23 B. 602. 


(2) 16 B. 419. (3) 16 B. 618. 

(6) P. J.. (1889), p. 377. (6J 12 B, 499. 


(1) 13 B. 671. 
:(4) 22 B. 693. 
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The followiog authorities were also cited in argument :—Advfiappa v- | 
Ahmed SaMeb (1) ; ELukum Ohund v. Taharunnessct Bibi (2); Dan Bahadur 
V. AnandiBrasad (3). 

JUDGMENT. I 

PER CURIAM. —The principal question involved in this reference 
is whether the provisions of s. 257 A of the Civil Procedure Code include ! 
within their scope an agreement between a judgment-creditor and a person 
other than the judgment-debtor, whereby such person, in consideration of 
the postponement of execution of the decree against the judgment-debtor, 
undertakes to pay to the judgment-creditor a certain sum of money. In 
coming [5053 to a decision on this point, wo have experienced considerable 
difficulty. Had the matter been res iniegra, the objections to limiting the 
meaning c£ the words “ every agreement to give time for the satisfaction of a 
judgment-debtor" so'as to exclude agreements of the kind above described 
might have seemed insuperable, for it might fairly have been contended 
that such transactions came within the terms of the section and that it 
was by no means certain that they did not fall equally within its intention. 
But the case of Harakchand v. Totaram (4) is an exoress authority for 
holding that where one of the parties to the agreement is not a party to 
the decree, s. 257A cannot bo applied. The decision in Vishnu v. Hur 
Patel (b) leads, it is true, to a contrary conclusion, but with this exception 
the tendency of all the cases on the subject, to which we have been referred, 
supports the dictum in Ramji v. Mahomed Walli (6) thats. 257 A applies 
only between the parties to the decree. 

In th€‘86 circumstances we do not feel that we should be justified in 
departing from the current of decisions expressing the views of a series of 
Judges during a considerable period. Transactions may have been 
entered into on the faith of these decisions, and we think it would be 
unfortunate if we were compelled now to hold that they were wrong. 
But this seems uiinecesS'iry. The last clause of the section which 
assumes that the judgment-debtor must always be a party to the agreement, 
indicates the class of agrooment to which the section refers. One of the 
objects of the section probably was to prouect the judgment-debtor from 
undue pressure, but it seems less likely that such pressure could be 
successfully exerted on persons not subject to the decree. We must, 
therefore, answer the first question in the affirmative, holding that the 
havala or oral agreement in this case is enforceable notwithstanding the 
provisions of s. 257-A of the Civil Procedure Code. 

The second question does not admit of a categorical answer. There 
being no agreement to pay interest, and no demand of payment apparently 
having been made in writing under Act XXKII of 1839, no interest is duo. 

If the plaintiff proves [5063 damages for breach of contract, such 
compensation as appears just, can be awarded. 

The third and fourth questions do not appear necessary for the 

determination of this suit. 

Order accordingly. 


fQ) 16 O. 604. 
(6) i2 B. 499. 


(1) P-J. (1891). p. 40. 
(4) P.J. (1889), p. 377. 
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APPELLATE CIVIL. 

Before Sir L. A. Kershaw, Kt., Chief Justice, and Mr. Justice Fulton. 


Narayan Hari Dbval and others {Original Defendants'), Applicants 
V. Kbshav Shivram DbvaIj {Original Plaintiff), Opponent.* 

[22nd November, 1898.j 

Water—~XVater^eo•urae—Riparian owners, rights of—Mamlatdar—Jurisdiction—Mamlat- 
dars* Act (Rom. Act III of 1876), s. 4. 

The law as to riparian owners is the same in India as in England, and is stated 
in illustration (A) o£ a. 7 of the Easements Act (V of 1882). Each proprietor has 
a right to a reasonable use of the water as it passes his land, but, in the absence 
of some special oustom. ho has no right to dam it baok, or exhaust iti so as to 
deprive other riparian owners of like use. 

What would constitute an unreasonable diversion of water suoh as to disturb 
the use of the lower riparian owners, is a question of fact which the Legislature 
has given a Mamlatdar jurisdiotion to decide. 

CF.. 35 B. 395 (404) (F.B.)3 

Application under fche extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision 
ofBao Saheb M. S. Vinekar, Mamlatdar of Alibag in the Thana District, 
in a summary suit under the IMamlatdars* Act (Bom. Act III of 1876). 

Suit for injunction. The plaintiff alleged that he was entitled to the 
use of water which flowed to his rice land.tbrough a natural water-course 
and that the defendants had dug a trench by means of which they 
diverted the water to their own land. 

The defendants pleaded that the plaintiff had no right to the water, 
and they denied that the Mamlatdar had jurisdiction to bear the suit. 

The Mamlatdar found that the plaintiff had enjoyed the use of water 
flowing through the water-course as alleged ; that the defendants had 
obstructed bim in such enjoyment ; and that thoir obstruction had 
commenced within six months before the suit was filed. He, therefore, 
allowed the claim and granted the injunction. 

[807] The defendants applied to the High Court under its extraordi¬ 
nary jurisdiction, and obtained a rule nisi calling on the plaintiff to show 
cause why the decision of the Mamlatdar should not be set aside. 

Vinayah V. Bano.de appeared for the applicants (defendants) in 
support of the rule.— The Mamlatdar found that the water flowed through 
a natural water-course. V/^o are entitled to obtain as much water from 
the water-course as we require for our use. The question as to what 
quantity of water is reasonable for our use cannot be decided by the 
Mamlatdar under his summary jurisdiction —Babaji Ramji v. Babaji 
Devji (1). 

Vasudeo G. Bhandarkar ior the opponent (plaintiff) showed cause. 

JUDCMENT. 

Per Curiam,— This suit was brought in the Mamlatdar’s Court 
by the plaintiff to obtain an injunction requiring the defendants to refrain 
from causing, or attempting to cause, further disturbance or obstruction 


• Applioatioa No. 168 under extraordinary jurisdiction, 

(1) 23 B. 47. 
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in the use of water from a certain water-course. The Mamlatdar found 
that the plaintifi' had been in the habit of using, for the irrigation of bis 
land, the water which came by a natural water-course across the defend¬ 
ants' land, and that the defendants bad disturbed his enjoyment of this 
use by digging a trench whereby the greater part of the water was diverted 
onto their own land. The Mamlatdar, therefore, gave the injunction 
sought in terms similar to those contained in sch. C to the Act. The 
defendfl^nts have now applied to this Court alleging a want of jurisdiction 
in the Mamlatdar’s Court. It, therefore, becomes necessary to examine 
s. 4 of the Act and the law with regard to water courses as it affects the 
rights of riparian proprietors. 

The material portions of the section are as follows :— 

The Court shall also have power . . . when any person is 

disturbed or obstructed, or when an attempt has been made to disturb or 
obstruct any person ... in the use of water , . . from any 

water-course .... to issue an injunction to the person causing, 
or who has attempted to cause such obstruction or disturbance requiring 
him to refrain from causing or attempting to cause any such further 
disturbance or obstruction. 

[608] The issues which the Mamlatdar in such a case is required to 
frame are: — 

1. Whether the plaintiff is actually in enjoyment of the use claimed ? 

2. Whether the defendants are disturbing or obstructing or have 
attemptefl to disturb or obstruct him in such enjoyment? 

3. Whether such disturbance or obstruction or such attempted 
disturbance or obstruction first commenced wlbbia six months before tbe 
suit was tiled ? 

Now, there is nothing in the section to restrict the word “ water-course” 
to artificial channels. If such restriction bad been intended, it would 
doubtless havo been expressed : bub no reason is apparent why it should 
have been so intended. Tbo Mamlatdar has found that this channel was 
a water-course. The water doubtless flowed intermittently, but when the 
rains came, it flowed in a defined channel or course. It thus fulfilled tbe 
definition of a natural stream given iu the explanation of s. 7 of the 
Easements Act. “ A natural stream is a stream, whether permanent or 
intermittent, tidal or tidoless, on bbo surface of tho land or under ground, 
which flows by the operation of nature only, and in a natural and known 
course.” It is impossible to say that the channel of such a stream is not 
a water-course. 

The law in regard to riparian proprietors is the same in India as in 
England, and is stated in illustration (h) of tho same section. Each 
proprietor has a right to a reasonable use of tbo water as it passes his land, 
but in tho absence of some special custom or easement, he has no right to 
dam it back or exhaust it so as bo tloprivo other riparian owners of like use. 
This is explained by Chief.Justice Wostropp in The First Assista7it Collector 
of Nasik V. Shamji Dasrath (1) as follows:—“ All the occupants of land 
on the banks being equally entitled, each occupant, or sot of occupants, is 
bound to use his right so as not materially to interfere with an equally 
beneheial enjoyment of it by other occupants.” 

Here, the Mamlatdar, after visiting tho spot and taking the evidence 
of tbe parties, has found that as a fact tho plaintiff was in the habit of 
using the water of this stream for irrigation, an d [309] that quite recently 


(1) 7 B. 209 (212). 
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the defendants by draining it off have deprived him of nearly the -whole 
of it. The defendants, it is true, were entitled, like the plaintiff, to use 
the water reasonably for purposes of irrigation ; but they were not entitled 
to exhaust it so as to deprive the plaintiff of his fair share. If ^i^ 

so, we think their aet would constitute a disturbance of the plaintiff’s use 
notwithstanding that their operations were wholly conducted within the 
limits of their own land. The plaintiff's use would :be !as effecbua.lly 
disturbed by the act of a neighbour in preventing the water from reaching 
him, as it would be if that neighbour came on to his land and carried it off 

in buckets. , . 

What would constitute an unreasonable diversion of the water, such as 
to disturb the use of the lower riparian owner, would be a question of fact 
for the decision of the Mamlatdar according to the circumstances of the 
case. The question might bo a difficult one depending on the duo 
apportionment of the water ; but we think it is one which the Legislature 
has given the Mamlatdar jurisdiction to decide, thinking possibly that for 
water disputes a speedier remedy than the ordinary Courts can afford is 
often desirable in the interests of agriculture and for the preservation of 
the peace. The party dissatisfied with the decision can seek redress by a 

regular suit in the Civil Court. . 

The learned pleader for the applicants pressed us in argument with 
the decision of this Court in Babaji Ramji v. Babaji Devji (1), but that 
was a peculiar case in which the parties relied, not so much on their 
general rights as riparian owners, as on some custom by which each owner 
in turn had dammed and impounded the water. We do not think that 
we can accept it as an authority governing the present case. The rule 
must be discharged with costs. 

Rule discharged. 
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Before Mr. Justice Fulton. 


Merwanji Mancherji Gama and another {Plaintiffs) v. Syed 
Sirdar Adi Khan {Defendaiit) [7th March, 1899.] 

Landlord and tenant — Lease—Covenant for quirt enjoyment—Covenant implied — 
Interruption of tenant’s enjoyment by order of plaque ojjizials—Suit for rent. 

A lessor sued to recover Irom his lessee rout for fifteen months from 1st 
August, 1897, to 31st October. 189S, under an agreement for lease for ten years 
dated 1st September. 1890. i e.. prior to the application of the Transfer of Pro¬ 
perty Act (IV of 1832) to Bombay. The defendant contended that in tbo 
agreement there was an implied covenant for quiet enjoyment, and that as he 
had been compelled by the plague authorities to vacate the premises from 5th 
February 1898, to Ist April 1898, there had been a breach of the covenant. Ho 
claimed, therefore, to deduct the rent for that period or to be allowed it as a 
counter-claim as damages for disturbance, 

• Held, (giving judgment for plaintifi) that even assuming that, in the agree¬ 
ment for the lease, a covenant for quiet enjoyment! was to be implied, such a 
covenant oould only be one for the quiet enjoyment by the defendant so long as 
it was lawful for him to enjoy the property. No guarantee against the acts o£ 
Legislature could be read into the implied covenant for quiet enjoyment. 

• Suit^No, 685 of 1898, 

(1) 23 B. 47. 
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Suit fco recover rent. The plaintiff claimed Rs. 3,225 as rent due to 
him for certain stables under an agreement for a lease dated 1st Septem¬ 
ber, 1890. 

The said agreement was executed to the defendant's father, who died 
in May, 1896. It was an agreement for a term of ten years from the 1st 
October. 1890, and the monthly rent was Rs. 215 ; the lessee also to pay 
Rs, 6 per month municipal taxes. 

The defendant was the executor of the lessee (his father), and he had 
paid the rent subsequently to bis father’s death down to 31st July, 1897. 

The plaintiff now claimed the sum of Rs. 3,225, rent due for fifteen 
months from 1st August, 1897, to 31st October. 1898. 

The defendant pleaded that there was an implied covenant for quiet 
enjoyment, and that notwithstanding that covenant his Ctbe defendant's) 
enioyment of the property had been interrupted from [511] the 5th Feb¬ 
ruary. 1898, to the 1st April, 1898, during which period he had been oblig¬ 
ed to vacate the promises under orders received from the district plague 
officer. On the 31st August. 1898, he was again obliged to vacate under 
orders from the same authority, and he had been prohibited from allowing 
the premises fco bo used as bhe residence of his horse-keepers. 

He contended that by reason of such interruption of enjoyment, from 
5th February, 1898, to 1st April, 1898, he was not liable for the rent for 
that period- He further contended that since the plague authorities had 
now prohibited the use of the promises as a habitation for his grooms it 
had become unlawful for the plaintiff to maintain the defendant in the 
enjoyment of them in the manner intended at the date of the lease, and 
that, therefore, the whole lease was void, and that he was not liable for 
any rent after tbo 31st August, 1898. 

He further counter-claimed for tbe sum of Rs. 383-14-10 as damages 
for disturbance from Gfcli February to Slsfc March, at the rate of Rs. 215- 
a mouth, and further damages at the same rate from Slat August, 1898, 
until judgment. He also counter-claimed for the sum expended by him 
in renting land and erecting other stables thereon for use during tbe period 
of interruption. 

He brought into Court the sum of Rs. 2,403-8-3. being the rent duo 
for the time mentioned in tbo plaint, exclusive of the period of the alleged 
interruption. 

At tbe hearing the following issues were raised :— 

(1) Whether, having regard to the interruptions referred to in the 
written statement, defendant is liable to pay rent and taxes for the periods 

mentioned. ... ..i 

(2) Whether by reason of the prohibition, bv the proper authorities, 

of the use of the property for the habitation of the defendant's horse- 
keepers, the lease became void as stated in the 4th paragraph of the written 

statomont ? ... ^ , 

(3) Whether, in tbe event of tbe 1st issue being answered in favour of 

the plaintiff, the defendant is entitled to recover from the plaintiff damages 
for the disturbance of his enjoyment, at tbe rate of Rs. 215 per mensem, 

during the period of such disturbance ? 

(4) Whether the defendant is entitled to recover from the plaintiff a 
sum of Rs. 793-7-6. being the expenses incurred by the defendant in con¬ 
sequence of the interruptions ? 

[512] (5) Whether the plaintiff is entitled to recover any and what 
sum in excess of the amount brought into Court by the defendant on the 
16th February ? 
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Vicaji, for plaintiffs.—There was no formal lease of the premises. 1899 
They were let merely under articles of agreement for a lease. There is no Uaboh 7. 
covenant for quiet enjoyment. The agreement was made before the 
Transfer of Property Act (IV :of 1882) was applied to Bombay and long ^RieiNAl* 
before the plague appeared in Bombay. He referred to Bombay and Persia GlVlTi. 
Steam Navigation Company v. Buhattino Company (l) : Newby v. Sharpe (2). 8*610=* 

Raikes, for defendant.—A covenant for quiet ecjoyment is implied— * 

"Woodfall Landlord and Xonant (14tH Ed,), p. 695 ; Rctss<ii7i v. Douzcllc (3) , 

Lali Konwar v. Carter (4) ; Contract Act (IX of 1872), s. 56. 

JUDGMENT. 

Eudton, J.—In this case the plaintiff has sued to recover rent due 
from the defendant under a lease for ten years, dated the first September, 

1890. 

The defence is that, as the defendant was obliged to vacate the 
premises under notices from the plague authorities, he is not liable for 
the rent for the periods mentioned in the written statement, or in the 
alternative is entitled to certain sums as damages for disturbance of his 
enjoyment. 

The material facts having been admitted, the following issues were 

raised : (His Lordship stated the issues.) 

My finding on the 1st issue is in the affirmative ; on the 2Dd, 3rd and 
4th issues in the negative ; and on the 5bh in the affirmative, viz., that 
plaintiff is entitled to recover the whole amount claimed. 

The lease is anterior to the introduction into Bombay of the Transfer 
of Property Act, but assuming that it contains an implied contract for quiet 
enjoyment, it seems necessarily to follow that the contract is merely for 
the quiet enjoyment of the property by the tenant so long as it is lawful 
for him so to enjoy it. It cannot be a contract for the tenant’s quiet 
enjoyment of the property contrary to law. Such a contract if stated in 
express terms would clearly be void. It would C513J be equally void if 
the intention could be implied. Consequently, I think that, when under 
the provisions of Act III of 1897 it became unlawful for the tenant to 
occupy the premises in the manner contemplated hy the lease, there was 
no breach of the lessor’s contract for quiet enjoyment. There being then 
no breach by the lessor, there is no ground on which the lessee can either 
be relieved of the rent which he agreed to pay or bo awarded damages 
against the lessor. The lease doubtless might have provided that, in the 
events which have happened, the tenancy should come to an end. but those 
events were not foreseen, and were, therefore, not provided for. The case of 
Newby v. Sharpe (2) is in point. Of course, that was a case where the 
coudibions had been expressed, hub I cannot road into the implied condi¬ 
tion for quiet enjoyment a guarantee against acts of the Legislature. No 
authority was cited for such a construction of the lease. 

Decree for plaintiff for sum claimed and costs, and interest on judg¬ 
ment at 6 per cent. 

Decree for plaintiff. 

Attorneys for the plaintiff ;—Mr. 'K. D. Shroff. 

Attorneys for the defendants :—Messrs. Cratoford, Brown <£ Co. 


(i) 14 B. 147. (2) 8 Ch. D. 39. (3> 23 W.R. 121. (4) 25 W.R. 492. 
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APPEIiliATE CIVIL, 

HefoYe Sit Lt, A. S.eYshaw, Chief Justice^ arid 71/' r. Justice Fulton. 

Parvati {Original Flaintiff), Appellant v. Ganpati Bokdaji Naib: 

AND OTHERS {Origiruil Defendants), Respondents.* 

[8th Deceinber. 1898.] 

Zjirnitetion Act {S.V of 1877), s. 5 —Appeal not presented in time — Suf/ieient cause for 
delay—Discretion of Judge—Second appeal—Civil Procedure Code (Act XIV of 
1882^ s. 684— Exercise of discretion not to be interfered with. 

Where an appeal hag been dismissed as barred by limitation, the lower Court 
bolding that there was no sufficient cause for not presenting it within the pre» 
scribed time, tbc High Court can only interfere in second appeal if that decision 
CS14] is contrary to law, that is, if the lower Court has exercised its discretion 
capriciously or arbitrarily or without proper legal material to support its 
decision. 

[Appr.. 25 M. 166 n60) = ll M.D.J. 400 (410); R.. 31 B. 33 (36) = 8 Bom. D.R. 858 ; 5 
Bom. L.K. 956 f064j,] 

Second appeal from the decision of J. B. Alcock, District Judge of 
Nasik, dismissing an appeal against the decree of Eao Saheb D. G, Ghar- 
pure. Subordinate Judge of Malegaon. 

The plaintiff sued bo recover possession of certain land from which 
she alleged she had been unlawfully ousted by the defendant. The 
Subordinate Judge allowed bhe claim with respect to a moiety of the land, 
and on the 10th January, 1896, passed a decree accordingly. 

The plaintiff appealed. 

At the hearing of the appoal it appeared that the appeal was presented 
on the 21th Eobruary, 1896, that is, after the period of thirty days allowed 
for appeal had expired (see Limitation Act (XV of 1877), art. 152). It 
was urged in excuse that the plaintiti lived in a village in the Nandgaon 
Taluka, at which there was no post oOice. She had, however, received 
information on the 17th January of the judgment which had been delivered 
on the lObh. She applied for copies of the judgment, <tc., on bhe Ist 
February, and they were ready on the lObh February. Under these cir« 
cumstances bhe Judge hold that tboro was no sutheient cause for the 
delay, and ho dismissed the appeal as barred by limitation. In hie 
judgment ho said :— 

“ Judgment was delivered on the 10th January, 1896. Appellant’s 
pleader sent her intimation of this by post on bhe 13cb January ; she lives 
in a village in tho Nandgaon District whore there is no post oliice. The 
letter was sent to her by a round-about route and she did not get it till 
the 17th January. Still there was plenty of time bo get the necessary 
copies and file an appeal within time. The application for copies, however, 
was not made till the 1st February. Tho copies were ready on the 10th 
February, There seems no reason why bhe appeal should not have been 
in time except want of duo diligence.” 

Daji Abaji Kharc, for the appellant (plaintiff).—The lower Court 
was wrong in rejecting the appeal. It had a discretion to admit it— 
Limitation Act (XV of 1877), s. 5. We submit that, having regard to the 
circumstances, that discretion was not properly exercised. The plaintiff is 


Second Appeal No, 924 of 1897. 
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an illiterate woman. A considerable part of the thirty days allowed for 
appeal had expired before she received intimation of the judgment. 
Communication t515] with the village in which she lives is difficult, 
there being no post office there. She took immediate steps to hie an 
appeal, but there was unavoidable delay. It is clear she acted bona Jide 
throughout. We submit that the appeal ought to have been allowed. 

Mahadev B. ChaubaU for the respondents (defendants).—This is a 
second appeal, and in second appeal this Court cannot interfere with the 
order of the lower Court, except on a point of law—Civil Brochure C-ode 
(Act XIV of 1882), s. 684. The question before the lower ^ou^ was 
whether, under s. 5 of the Limitation Act (XV of 1877). there was sufficient 
cause to excuse the delay in filing the appeal. That was a matter for the 
discretion of the lower Court, and in the exercise of that discretion it held, 
on the facts before it, that there was no sufficient cause for the delay. 
That is not a question of law, and there is. therefore, no ground for a 
second appeal to this Court. The exercise of his discretion by a Judge 
will not b© interfered with by the High Court in second appeal. 

The following authorities were cited in argument i—Uadabliar v. 
Maneksha (1) ; Balkrishna Keshav v. Gangabai (2) ; Damodar Ganesh v. 
Ganesh Ramchandra (3) ; Ranchodji v. Ballu (4) ; Fatima Bcgam v. 
Hansi (5) ; Mowree Beiva v. Sooritndarnath (6) ; Surbhat Dayain v. 
Raghunathji Vesanji (7) ; Bai Devhore v. Lalchand (8). 


JUDGMENT. 


Per CuriaM- —This ease comes before us under s. 684 of 
Civil Procedure Code, which gives the right of appeal from appellate 
decrees on the grounds stated therein. The oulv., 

appellant can come her© is that set out in cl. (a) the decision b^ng 
contrary to some specified law or usage having the force of 
decision was under s. 5 of the Limibatiou Act (XV of 1877). The time 
for appeal was thirty days plus the days required for obtaining copies. 
The time could be extended if the Judge was satisfied that there was 
sufficient cause for not presenting the appeal wiUiin the prescribed time. 
On reading the affidavit and bearing arguments. C516J the Judge was not 
satisfied that there was sufficient cause. W© can only interfere if this 


decision was contrary to law. . 

The Jud«o had a discretion to decide on the application, and it 

becomeB necessary to enquire (1) what is the oDeaning and extent o sue 
discretion, and (2) under wbat circumstances it can be said to be illegaUy 
exercised. In Sharp v. Wakefield (9) Lord Halsbury. L. C.. observed : 

“ An extensive power is confided to the justices in their capacity as 
justices to be exercised judicially; and ‘ discretion ’ means when ic is said 
that something is to be done within the discretion of the authorities that 
that something is to bo don© according to the rules of reason and justice, 
not according to private opinion— Rooke's Case (10); according to law and 
nofc humour, Ib is to be* not arbitrary* vague* and fanciful* but legal and 
regular. And ib must be exercised within the limit* to which an honest 
man competent to the discharge of his office ought to confine himselt- 
Wilson V. Rastall (11). So in Reg. v. Boteler (12), whore justices thought 


(1) 21 B. 652. 

(4) 6 B. 304. 

(7) 10 B.H.O.R. 397. 
(10) 5 Rep. 100, a. 


(2) P. J. (189G). p. 617. 
(5) 9 A. 244. 

<8) 19 B. 790. 

(11) 4 T.R. 767. 
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(6) 10 W.R. 178. 

(9) (1891) A C. 173 (170). 
(12) 33 L.J.M.C. 101. 
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proper not to enforce the law because they considered that the Act in 
question was unjust in principle, the Court of Queen's Bench compelled 
them by a peremptory order to do the act which nevertheless the statute 
had said was in their discretion to do or leave undone. So, again, in 
the case of overseers who were required by 3 and 4 Viet., c. 61, to 
certify whether applicants for beer licenses were real residents and 
rate-payers of the parish, it was held that they were not entitled to refuse 
the certificate on the ground that, in their opinion, there were already too 
many public bouses, or that the bear shop was not required. So a 
discretion which empowered justices to grant licenses to inn keepers as in 
the exercise of their discretion they deemed proper would not be exercised 
by coming to a general resolution to refuse a license to everybody who 
would not consent to take out an excise license for tbe sale of spirits— 
Heg V. Sylvester (1).” 

The general result of the cases is stated by Wills, J., in Sharpe v. 

Wakefield (2) as follows :— 

“ So far it is, I think, impossible to contend that there was * » * 

*'*'*’*' any limitation upon the absolute discretion of the 
justices, when applied to for a new license, to grant or refuse it upon any 
grounds which to them seem fit grounds to act upon, provided that there 
is a real judgment exorcised in respect of the individual case. I mean to 
exclude, for instance, a case in which the ground of refusal bad absolutely 
nothing to do with the question in hand, as for instance where the justices 
refused the license because the applicant had not taken out a spirit license 
—Reg V. Sylvester, (1) or fSlT] where they bad laid down a general rule 
that they would grant no mere licenses in the locality— Reg. v. Justices of 
^Valsall (3). In such cases, there is really no exercise of discretion at 
all. and it is very much as if the license had been refused because tbe 
applicant wore a blue coat or a white hat. But where it cannot be shown 
that no real discretion has been exorcised, the applicant has, in case of 
refusal, no other resort, and must submit to his fate." 

Applying this principle we have to consider whether in the present 
case wo are satisfied that the Judge has exercised no real discretion. If 
he had evidence before him, which would fairly warrant a reasonable 
man in his position coming to the conclusion at which ho arrived, it 
cannot be contended that he exercised no real discretion. In such case, 
there would be no question of law involved, but ho would be deciding a 
question of fact on reasonable and proper grounds which would not 
entitle this Court to interfere. It has even been decided in such a case 
that the more fact that the Court above would have come to a diffei'ent 
conclusion is no ground for interference —Ranchodji v. Lallu (4) and 
Rathua liegcim v. llansi (5), The effect of the decision of this Court in 
Special Appeal No. 32-j of 1872 {Surbhai Dayxlji v. Raghunnihji Vasanji 
and others (6)) was similar. In that case Melvill and West, JJ., observe— 

“ We are of opinion, however, that we have power to interfere when 
such discretion is exercised without any proper legal material to support it. 
In the present case, the reason given by the District Court for the admis¬ 
sion of tbe appeal, is one which, in our opinion, is not a legal or valid 
reason, and wo must, therefore, treat the admission of the appeal as an 


(1) 31 L. J. M. C. 93 ; 2 B. & S. 323. 
(3> 3 C.L.R. 100. 

(5) 9 A. 214. 
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error in law. This view is in aooordanoe with that taken by the Oaloutta 
High Court in Moxoree Bewa v. Soorundamaih Boy (1).” 

With regard to the decisions in Balkrishna Keshai) Khare v. Gan- 
gabai {2); suod Damodar Ganesh Joshi y. Ganesh Bamchandra Kanitkar 
and another (3), we think it probable that the learned Judges who decided 
those oases were of opinion that on the facts no real judicial discretion had 
been exercised. We were specially pressed with the latter of those two 
decisions, but we think it must have been decided on the same principle. 
In the present case it seems to us impossible to argue that the Judge 
[518] capriciously or arbitrarily, or nob in accordance with the rules of 
reason or justice ; or that he came bo his decision without any proper 
legal material to support it, or that his discretion was not exercised within 
the limit to which an honest man, competent to the discharge of his office, 
ought to confine himself, or that there was in fact no real judgment 
exercised in the matter. It seems to us that he bad ample material 
before him to find as he did, and that he has exercised a judicial discretion 
and a real judgment in this matter. We must, therefore, confirm the 
decree of the lower appellate Court with costs. 

Decree confirmed. 
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APPELLATE CIVIL. 

Before 'Mr. Justice Parsons and Mr. Justice Banade. 


The Secretary of State for India in CounciIj (.Plaintiff)^ 
Appellant v. Sitaram Shivram and others {Original Defendants)^ 

Bespondents.^ [9bh January, 1899.J 

g^rees Right to cut trees —Khoti khasgi layid in the Ratnagiri District — Dunlop's pro¬ 
clamation—Construction —Ctoxon grant—Right to rescind. 

Defendants were khots of tbe village of Ojhackhol in the Ratnagiri District, of 
which a certain plot (Survey No. 22) was their khoti khasgi land. In 1894 they 
cut down a large number of teak trees growing on this land. Thereupon the 
Secretary of State for India in Council sued to recover their value, alleging that 
tboy Wdco tha ptopBrty of OovorDiii6Dt» 

Defendants pleaded that they were the absolute owners of the trees, and relied 
in support of their title on a proclamation issued by Government in 1824, 
known as Mr Dunlop’s proclamation. This proclamation had been subsequently 
rescinded by Government in 1851. The material part of Mr. Dunlop’s proclama¬ 
tion was in the following terms 

“ Upon the teak and other trees that may be on any person’sland. Government 
has no design. He whose trees may now exist, or he whose trees may hereafter 
grow, may make such use of them as be pleases. Government will not offer the 
slightest obstruction.” 

Deld, that this proclamation was not a mere promise, but an actual grant or 
gift of the teak trees to the persons on whose lands they were then actually 
growing, or might thereafter grow, and that the gift could not bo revoked. 

t919] Beld^ also, that by reason of this proclam?itloD Govecoment bad no right 
to tlio teak trees growing on tbe land in question* 

Appeal from M. P. Kbareghab, Acting District Judge of Ratnagiri. 

In this case the Secretary of State for India in Council sued to recover 


* Appeal No. 100 of 1897. 

(1) 10 W.R. 178. (2) P.J. (1996), p. G17. (3) P.J. (1897), p. 214. 
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the value of about seveoty teak trees standing in Survev No. 52 in the- 
village of Ojbarkhol cut down by defendants in Decemberj! 1894, without 
the permission of Government. The plaintiff alleged that Government 
was the owner of the trees. 

defendants pleaded that they were khots of the village that the 
land in which the trees were grown was their khoti khasgi land ; that they 
_ were the absolute owners of tbe trees under a proclamation issued by 
g Government in 1824, commonly known as Dunlop’s proclamation, and 
’ that they bad a right to deal with the trees as they liked. 

“ Mr. Dunlop’s proclamation was to the following effect:— 

*' Whereas the Government has observed that as the former Govern¬ 
ment used to take the teak, blackwood and other good timber grown on 
the lands situate in the aforesaid zilla (Batnaglri) belonging to anv person 
whatever, the people did not take the trouble of fraising such timber trees); 
and (whereas the Government) thinks that it would be to the advantage 
of all, if from this day forth teak, blackwood, and any other kind of good 
timber trees were raised in the country, it is proclaimed to all the people 
that the Government has no intention (eye) towards the trees that may 
be growing on the lands of any person whatever situate beyond the 
frontiers of the jungles preserved by Government .... that those who 
may own and may grow hereafter (such trees), may deal with them in 
any manner they like ; and that no obstruction whatever will be made by 
Government (to tboir so doing).” 

This proclamation was rescinded by a subsequent proclamation 
in 1851. 

The District Judge was of opinion that the right to the trees, having 
been surrendered by Government under Mr. Dunlop’s proclamation, could 
not be resumed except under an Act of the Legislature. He, therefore, 
dismissed the suit. 

Against this decision the plaintiff appealed to the High Court. 

Zjang, Advocate-General (with him Hao Bahadur Vasiidev J. l^irtikar^ 
Government Picador), for appellant. 

Uaji Abetji Kharc (with j\I. li. Z?oaas), for respondents. 

[520] Too following authorities were referred to in argument :—The 
Oollcctor of Ratnoairi v. Vyankat.rav (1) : The Collector of Hatnagiri v. 
Aniaji (2) ; In rc Antaji Keshav 'Taynbc (3) : The Collector of Ratnagiri v. 
Raghunathrav (4) ; l^agardas v. The Conservator of Forests (5). 

JUDGMENT. 

Parsons. J.—The point that arises for our decision in this appeal is 
whether tbe defendants are the owners of the teak trees in Survey No. 52. 
Tbe defendants are the khots of tho village of Ojharkhol, and Survey 
No. 52 is admittedly their khasgi land, that is to say, it is for all practical 
purposes their own property and would remain theirs so long as they paid 
the Government assessment upon it even if tho khotship were resumed 
by Government. It is also admitted that tho proclamation of Govern¬ 
ment commonly known as Dunlop’s proclamation applied to the lands of 
tho village of Ojbarkhol. 

It was, however, argued by the learned Advocate-General on behalf 
of the plaintiff, (1) that tho effect of tho proclamation was not to give 


(I) 8 B.H.C.R. A.C.J. I (2) 12 B. 534. (3) 18 B. 670. 

(4) P. J. (1875), p. 324. (5) 4 B. 264. 
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the trees to the owner of the lands it referred to, but was merely a decla¬ 
ration of the intention of Government amounting to a promise which 
could bo revoked at any time unless the owner could show that he had 
changed his position on the strength of the promise ; and (2) that what¬ 
ever was promised under the proclamation was revoked in 1851. 

There is no doubt of the truth of the second part of the argument. 
Clause 4 of the proclamation of 1851 is as follows :— The Right Hon ble 
the Governor in Council is pleased to declare that the proclamation of 
1823 Csic) is rescinded, and that the Government x-esumes, in regard to ^ 
forest, all the seigniorial rights which it possessed previous to 1823.” It 
is only necessary, therefore, to consider the first part of the argument. 

Hunlop’s proclamation has been before this Court on several occa¬ 
sions. and, therefore, it is not necessary now to quote it in full. It will 
be found in print in the cases of X'he Oollector of Ratnagiri v. Vya,nlca>trciv 

(1), The Collector of Ratnagiri v. [521] Antaji Zjakshinan (2) and Re 
Antaji Reshav Tatribe (3). In the latter case will also be found the letter 
of Mr. l^unlop to Government in which he formulates his propositions. 

I will only quote in addition a paragraph from the letter of Government 
(No. 1630 of the Ist November, 1823) written in reply to that letter. It 
is paragraph 4 and runs as follows ;— 

“ The Hon’blethe Governor in Council approving of the suggestions 
contained in the 28th paragraoh authorises you to issue a proclamation 
surx'endering all claims to teak or other valuable wood beyond the limits 
of the three forests of Rand Toodil and Venhoi'e in the Suverndrug 
Taluka and of Mhan near Malvan.” 

In the face of these letters and of the terms of the proclamation 
itself it seems clear that the argument fails. The proclamation was not 
a mex'e promise that the Government then made, but an actual grant or 
gift of the teak trees to the persons on whose lands they were then 
actually growing or might thereafter grow. The actual words of it are 
these: ^'Jyache jagyatoar sagtoan wagaire jhade asatil, tyaioar sarkarcha 
irada nahi, jyachi jhade asatil ti va pude karat.il ti lyane apale khushis 
yeil tashi vahivat karavi ; sarkarantoti adthala kahi jara honar nahi and 
I translate them thus : ‘Upon the teak and other trees that may be on any 
person’s land Government has no design {irada may also be used to moan 
‘claim’ ‘right,’ or ‘title,’—see Molesworbh’s Dictionary). He whose trees 
may now exist and he whose trees may hereafter grow should make such 
use of them as he pleases. Government will not offer the slightest 
obstruction.” This construction of the proclamation as a grant was 
evidently not disputed in the case of The Collector of Ratnagiri v. 
Vyankatrav (1), and although the learned Chief Justice who delivered the 
judgment of the Court said that the decision must be held to bo limited 
to the particular case before him, the ruling of the Court is impoi'tant 
since in two points it governs the present case, viz., (1) in deciding that 
the khot is the proprietor of his khasgi land, and (2) in deciding that gift, 
if made by the proclamation, could not be revoked without the consent of 
the donee. I purposely omit the mention made in it of khoti nisbat 
C5223 land, for it, though used apparently in the judgment as synonymous 
with khoti khasgi land, is really a term of wider comprehension including 
that land and much other land also. In the case, however, of Re Antaji 
Keshav Tambe (3) the construction that I have placed on the proclamation 
was expressly affirmed. In it Telang, J., says of Dunlop’s proclamation 
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that by virfcae of lb bhe brees then growing and thereafter to be planted 
on bhe land became the landholder’s property free from any right on the 
part of Government,” and Falbon, J., bolds that “Dunlop’s proclamation 
did grant bhe right to teak and other forest trees in the kbasgi lands held 
by vataudar khobs.” 

The decisions in which it has been held that the teak trees were not 
the property of the khots, are plainly distinguishable. They are all cases 
in which the trees stood on waste or forest lands and were claimed by the 
• khots as khots (see The Collector of Hatnaqiri v. Ttaqunaihrao (1), Nagar- 
c7as V. The Conservator of Foret ts (2), The Collector of Ratnagiri v. Antaji 
Lakshman (3)). For such a claim to be successful it has been held that 
it would be necessary to prove a grant of the soil to the khots. In the 
case of khasgi lands, however, proprietary title in them is proved by the 
very term itself, for they are lands which belong to the khot as having 
been acquired by him either by his own expenditure of money in bringing 
them into cultivation, or by lapse or forfeiture from those who originally 
owned them or by purchase. His ownership of these lands in no wise 
depends upon his tenure of the khotship, for, as I have before remarked, 
were the khotship abolished, he would continue to hold them and would 
then become an occupant of them as defined in the Laud Revenue Code. 
The District Judge, therefore, was quite right in his decision, and bis 
decree is confirmed with costs. 

In appeal No. 99 the decree is also confirmed with costs. 

RanADE, J.—In these appeals, which were heard together, bhe only 
question to be considered is whether Government, which was plaintiff in 
both cases, was bhe sole owner of the beak trees in dispute. The trees were 
admittedly cut by the respondent-defendants, who [523] are khots of the 
villages in which the thikans where bhe trees grew were situated. It 
was further admitted in bhe argument by bhe learned Advocate-General, 
who appeared for bhe appellant, that these thikans wore khoti khasgis, and 
that the proclamation of Mr. Dunlop applied to the two villages bo which 
the thikans belong. 

It was, however, contended that the proclamation did not make the 
defendant-khots owners of the teak trees, and did nob deprive Goveinmenb 
of its rights to the same. The proclamation, it was urged, was only a 
promise, and, until it could be shown that bbe promise had been acted 
upon. Government had a right to withdraw and cancel the proclamation, 
as, in fact, it did in 1851. 

The question at issue io thus narrowed to the inquiry as to the nature 
and oxtoub of the respondent-defendants’ inteiest in bhe teak trees growing 
in khoti khaagi lauds in villages included in the proclamation of 1823. 
Khoti khasgi lands have been thus defined in Mr. Justice Candy's Book on 
Khoti Tenure. ‘ All land in a khoti village, which is nob dhara, must be 
khoti.’ The khoti lands, which are cultivated by the khot himself, or by 
means of hired labourers, and called ‘ khoti khasgi.’ and the rest is ‘ khoti 
nisbab,’ which may be sublet bo permanent tenants or to recent cultivators. 
This Court has in The Collector of Ratnagiri v. Vi/ankatrav (4) held that, in 
respect of trees growing in khoti khasgi or khoti nisbat lands, bhe khot was 
a proprietor, and nob a mere farmer of the revenue. In that case, the 
dispute also related to trees cut down by the khots in tho private khoti 
lands of a village included in the proclamation of Mr. Dunlop issued in 
1823, and it was held that Government could not rescind or withdraw the 


(1) P. J. {1975>, p. 32-1. 
(3) 12 13. 534 1541). 


348 


(2) 4 B. 264. 

(4) 8 B. H. O. R. A.C.J. 1. 


XII.3 SAQAJi V, NAMDEV 2S Bom. S28 

grant made by it in this proolamafcion. Though the ruling in Re Antaji 
Keshav Tajnhe (1) was made in a criminal case, Mr. Justice Teiang’s 
judgment proceeds chiefly upon the nature of a khot s interest in khoti 
khasgi lands, which interest, he observes, was of a proprietary character, 
and entitled to the protection of the Dunlop proclamation, which made 
the trees then growing, and thereafter grown in private lands, the sole 
property of the person who grows them. The argument that the 
khot was not a proprietor of the soil was pressed in that case chiefly 
on the authority of The Collector of Ratnagiri v. Raghunathrao (2) and 
[S243 Nagardas v. The CoJiservator of Forests{S), but was disposed of by 
the observation that Westropp, C. J., distinctly refrained from expressing 
any opinion on the general rights of the khots, and fair Charles Sargent 
preferred to follow in The Collector of Ratnagiri v. Antaji IjakshmanW 
the ruling in The Collector of Ratnagiri v. Vya7ikatrav{5) noted above. 
These decisions cover the present dispute. The decision in The Collector 
of Ratnagiri v. Antaji Lakshman relates to the khot's alleged rights over 
forest land attached to the village. Forest lands were expressly excluded 
from the protection of the proclamation, and there is. therefore, no analogy 
between such forest lands and khoti khasgi lands in which the trees in 
dispute grow. The decisions in Nagardas v. The Conservator of ForestsVd) 
and Moro v. Naraijan(.G) no doubt lay down broadly the position that the 
khots are not proprietors of the soil. but. as observed by Mr. Justice 
Telang in Re Antaji Keshav Tambe {!) and by Sargent, C. J., in The 
Collector of Ratnagiri v. Antaji (4), in regard to the-ruling in Nagardas 
V. The Cofiservntor of Forests {supra), that the decisions should not be 
carried beyond the point actually decided in these cases. On the whole* 
wo feel satisfied that the District Judge was right in holding that the 
respondent-khobs were entitled to claim a proprietary right in the trees 
growing in their Khoti khasgi lands, and that the seigniorial rights of 
Government to teak trees were relinquished in 1823, and that relinguish- 
ment could not be rescinded by any subsequent proclamation of 1851 

or notification of 1885. , 

Wo must, therefore, confirm the decrees and reject the appeals 

with costs. 

Decree co^ifirmed. 


23 B. 525 = 1 Bom. L. R. 5. 

[5253 APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Sagaji and another {Original Plaintiffs), Appellants v. Namdev 
{Original Defendant), Respondent.^ [11th January. 1899.J 

Vendor and purchaser—Contract of sale—Non-payment of purchase-money—Suit for 
possession by vendee who has not paid the purchase-money-Remedy of vendor — 
J^imitation—Z/imitation Act {S.V of 1877), sch. II, art, 41, 

The plaintiffs owned certain land on which the defendant, with the plaintiffs’ 
leave, built a house. Disputes arose between plaintiffs and defendant, and in 


• Second Appeal No. 273 of 1898, 
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February, 1693, the defendant obtained an order from the Mamlatdae ina posses¬ 
sory suit against the plaintiffs directing the plaintiffs to give up possession of the 
property to him. In August, 1893, an agreement was made between them, in 
pursuance of which the defendant executed a rent-note to the plaintiffs promis¬ 
ing to give up the property to the plaintiffs at the end of four months on pay¬ 
ment by the plaintiffs of Rs. 100- On the 25th November, 1896, the plaintiffs 
brought this suit for possession, alleging that the defendant refused to give up the 
property. The District Judge dismissed the suit, finding that the plaintiffs had 
not paid the Rs. 100. and bolding that the defendant was, therefore, justified in 
putting an end to the contract contained in the rent-note. He further held that 
the suit was barred by limitation, not having been brought within three years 
from the date of the Mamlatdar's order of 28th February, 1893. See Limitation 
Act (XV of 1877), sch. 11, art. 47. 

Held (reversing the decree) that the evidence showed the transaction to be a 
sale of the property by the defendant to the plaintiffs for Rs. 100, possession 
being given to the plaintiffs under the lease for four mouths ; that the sale was a 
completed transaction although the Rs. 100 had not been paid ; and that the only 
remedy of the defendant was to sue for the amount. 

Held, also, that the contract between the parties dissolved the order of the 
Mamlatdar in the possessory suit and rendered it unoeccssacy for the plaintiffs 
to sue to set it aside. The present suit, which was based on the contract of sale, 
was, therefore, not barred by art 47 of the Limitation Act. 

[F., 5 A.L.J, 96(9S)=30 A. 125 = 23 A.W.N. 38; AppL, 4 C.L.J. 334 (336); 
7 lod. Cas. 54l=G N.L.R. 98 (101). R., 36 M. 8=10 Ind. Cae. 640 = 21 M. L. 
J. 800 = 10 M.L.T. 51 = (19H) 2 M.W.N. 6 ; 4 L B.R. 369 (371) ; 16 M.L.J. 524 
(525) ; 1 N.L.R. 146 (147) ; 23 T.L.R. 150 (156).3 

Second appeal from tho decision of C. H. Jopp, District Judge of 
Abmednagar, reversing tbo decree of tbe Subordinate Judge of Nevasa. 

Suit for possession of a piece of laud with a house standing upon it. 
Tbe plaintills alleged that tlie land was their ancestral property, which 
the defendant and his father before him had occupied as tenants-at-will. 

[526] It appeared that tbo defendant, with the plaintiffs' leave, built 
the house on tbe land in question. Disputes bad arisen between them, 
and on the 28tli February, 1893, the defendant had obtained an order 
from the Mamlatdar in a possessory suit for the possession of the house 
and the open space in front of it. 

On the 30th August. 1893, the parties settled their disputes, the defend¬ 
ant then executing a renc-noto to the plaintiffs, agreeing to give up posses¬ 
sion of tho property at tbe end of four months on payment by the plaintiffs 
of Rs. lUO. 

Tho plaintiffs brought tliis suit on the 25th November, 1896, alleging 
that the defendant had refused to give up the property as agreed upon. 

The defendant pleaded iitilcr alia) that the property was bis, and that 
tho plaintiff had not paid him tho Rs. 100, and that the rent-note had been 
executed by him under coercion. He further contended that the suit 
was barred by limitation, not having been brought within three years from 
tho elate of the ‘Mamlatdar’s order of the 28th February, 1893. Soa Limi¬ 
tation Act (XV of 1877), sch. II, art. 47. 

The Subordinate Judge found that tbe laud belonged bo the plaintiffs, 
but tho building belonged to the defendant, and that tho defendant had 
agreed to part with the building for Rs. 100. He held that the plaintiffs 
were entitled to possession on payment of Rs. 100 to the defendant and 
passed a decree accordingly. 

The defendant appealed. Tho Judge reversed the decree finding that 
the plaintiffs had not paid the Rs. 100 and holding that tho contract of 
sale was. therefore, at an end. He also held that the suit was barred by 
limitation. In his judgment ho said ;— 
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“ It is not seriously denied that the land in dispute originally belonged 1899 
to the plaintiffs, and that it was oooupied by the defendant with plaintiffs' Jan. ll« 
license, and that defendant, with plaintiffs’ permission, built the house on 
the land. Plaintiffs have, therefore, proved that the ground in dispute with APPBIj- 
the site on which the bouse stands, but not the house, belonged to them. liATB 
On 28th February, 1893, defendant obtained an order in a possessory suit OlVIIi, 
before the Mamlatdar (suit No. 2 of 1893) for possession of the house and — Tna- 

tho open space in front of it from the plaintiffs. On September 1st, 1893, 23 B. 
plaintiff’s claim for the rest of the land in dispute was dismissed by bhe^®®™* “ 
Mamlatdar, plaintiff' withdrawing his claim (suit No. 50 of 1893). The 
present suit was instituted on November 25tb, 1896, and defendant’s pleader 
contends that the claim is t-ime-barred, as plaintiffs did [527] not sue to 
set aside the Mamlatdar’s, order within three years. Plaintiff’s pleader 
urges that the limitation is saved, as defendant passed a rent-note to plaint¬ 
iffs for the house and property in dispute on August 30th, 1893, thus 
acknowledging plaintiffs’ title to the whole of the property and rendering it 
unnecessary for plaintiffs to sue to set aside the orders of the Mamlatdar. 

Witnesses Nos. 36, 38 and 52 prove that this rent-note was executed by 
defendant in consequence of an agreement between him and plaintiffs that 
defendant should give up all his rights in the property, including the bouse, 
and should pass the rent-note in consideration of a sum of Rs. 99 or 
Rs. 100 to be paid by plaintiffs. I agree, however, with the Subordinate 
Judge that the evidence of plaintiffs’ witnesses as to the fact of the payment 
of this sum by plaintiff's is too contradictory to bo believed. It is not, there¬ 
fore, proved that plaintiffs paid the sum of R9.99 or Rs. 100 to defendant 
according to the agreement between the parties when the I'ent-note was 
passed. Plaintiff has, therefore, refused to perform his part of the contract. 

The defendant was justified in putting an end to the contract, and the rent- 
note is void. The limitation is nob, therefore, saved, as plaintiffs’ pleader 
contends. Plaintiffs’ claim is time-barred, and plaintiffs are not entitled 
to any relief in this suit.” 

Plaintiffs preferred a second appeal. 

Narayan G. Chandavarkar^ for the appellants (plaintiffs). 

Rao Saheb Ghanaskam N. Nadkarni, for the respondent (defendant). 

JUDGMENT. 

Parsons, J. —The District Judge has not fully comprehended the 
effect of non-payment of purchase-money upon a contract of sale. In the 
present case, it is proved that the defendant sold the land to the plaintiffs 
for the sum of Rs. 100 and delivered possession thereof bypassing a lease for 
it to the plaintiffs. The sale, therefore, was a completed transaction even 
though the 100 rupees were not paid, and the only remedy of the defend¬ 
ant was to sue for the amount. This contract between the parties dissolved 
the order of the Mamlatdar in the possessory suit and rendered it unneces¬ 
sary for the plaintiffs to sue to set it aside. We cannot, therefore, bold 
that the present suit (based on the contract of sale and the lease) is time- 
barred by reason of not being brought within three years of the date of 
the said order of the Mamlatdar. 

Wo, therefore, reverse the decree of the lower appellate Court and 
restore that of the Court of first instance. 

Decree reversed. 
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Before Mr> Justice Parsons and Mr, Justice Banade. 

The Municipality op Bombay v, Ahmedbhoy Habibbhoy.’^ 

[12tb January, 1899.] 

Municipality—Bombay Municipal Act {Bom. Act III o/ 1388), s. 249f— **Entployed” 
_ Jifeaning of tJie word—Discretion vested in the Municipal Commissioner, 

The word “employed” ins. 249 of the Bombay Maoicipal Act (Bom. Aot HI 
o! 1868) refers to employment of any kind or for any length of time. 

Reference by Khan Bahadur P. H. Dasfcur, Third Presidency 
Magistrate, under s. 432 of the Criminal Procedure Code (Act V of 1898). 

The material portion of the reference was as follows:— 

“ Mr. Ahmedbhoy Habibbhoy is the mortgagee in possession of 
premises situate at Colaba and used as godowns for the storage of cotton. 
Formerly there was a mill in this building, and it had some privies attached 
thereto for the use of the mill hands. Subsequently, however, when the 
premises were destroyed by fire and rebuilt as godowns, these privies were 
closed and have always remained so up to this day. On the 17th 
September, 1898, the Municipal Commissioner gave Mr. Ahmedbhoy a 
notice, under s. 249 of the City of Bombay Municipal Act, to repair the 
existing privies so as to make them available for the use of persons em¬ 
ployed upon the premises. This has not been done. And Mr. Ahmedbhoy 
is, therefore, charged under s. 471 of the Municipal Act for failure to 
comply with the said notice. 

“The evidence in the case shows that these buildings consist of two 
blocks, the new and the old, each containing several compartments let out 
to merchants separately for the storage of their cotton. No men are 
employed there permanently or for the whole day ; but whenever cotton is 
to be moved in or out of [529] the godowns, some labourers and cartmen 
are engaged for the work and remain on the premises only as long 
as is necessary to finish their work. This naturally depends upon 
the (juautity of cotton bo be weighed and the number of bales bo be 
delivered, but it does not seem that any batch of labourers has remained 

in the building longer than a few hours at a time. 

* * * * 

“ The number of men employed in the godown is very fluctuating. 
Sometimes there are as many as 51, 68, 72, and 91 persons engaged in 
work, while on other days there are none at all, or ouly a very few— 

^’^’“This being the case, the question is. whether the Municipal 
Commissioner can compel the owner of the premises to provide privy 
accommodation in the building ? 


* Criminal Reference, No. 129 of 1898. 

t Section 219 provides as follows:—“Where it appears to tho Commissionot that 
any premises are intended to be used as a market, railw.iy station, dock, wharf or other 
place of public resort or as a place in which persons exceeding twenty in numb« ato 
employed in any manufacture, trade or business, or as workmen or labourers, the Com¬ 
missioner may, by written notice, require the owner or occupier of tho said premises to 
construct a sufficient number of water closets or latrines, or privies and urinals, for the 
separate use ol each sex.” 
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** It is urged on behalf of the defence that the words *ara employed* 1899 
in B. 249 of the Municipal Act refer to a permanent and regular employ^ 7 an. 13. 

ment of the men and not to a temporary and occasional employment, as - 

is admittedly the case here. I have, however, given my reasons in the OriminaIi 
judgment for holding the contrary opinion, and think that the section Hbfbr- 
applies to all premises where more than twenty persona are engaged in any snob. 

kind of work or for any length of time. If there is a discretion in the - 

matter, it is with the Municipal Commissioner and not with this Court. 38 B. 328 = 
Mr. Ahmedbboy was, therefore, bound to comply with the notice. 1 Bom. L.R. 

'*As, however, an authoritative decision in this matter is very desira- 12. 
ble, I beg to refer for the opinion of the High Court the following point:— 

**Wbat is the meaning of tbo words 'are employed ’ appearing in the 
section 

The reference was beard by a Division Bench (Parsons and Hanade, 

JJ.). 

Sranson, for Abmedbhoy Habibbhoy. 

There was no appearance for the Municipality. 

JUDGMENT. 

Parsons, J. —The Magistrate has asked of this Court the 
following question :—“ What is the meaning of the words ‘are employ¬ 
ed* appearing in s. 249 of the Bombay Municipal [530] Act ?’* He 
thinks that the words refer to employment of any kind or loc any length 
of time. I agree with him. It is the obvious meaning of these words 
in the section, the object of which was to empower the Municipal 
Commissioner to require privy accommodation to be provided for places 
in which persons exceeding twenty in number are employed as workmen 
or labourers. Neither the kind or duration of the employment is defined, 
and they, therefore, are immaterial. The number only of the employes 
is stated, and it alone will be the test of application. The Magistrate is, 
therefore, right in bis opinion that the section applies to all premises. 

Where more than twenty persons are employed as workmen or labourers 
in any kind of work, or for any length of time, it is not for the Court to 
lay down nice distinctions as to the number of hours in the day or of days 
in the year which constitute employment necessitating privy accommoda¬ 
tion, The Legislature has left that to the discretion of the Municipal 
Commissioner, and has empowered him, whenever he finds that persons 
exceeding twenty in number are employed as workmen or labourers on any 
premises, to require the owner thereof to provide necessary accommodation 
for them. At the same time, as the reference is rather vague and does 
not include what seems to be the real dispute in the case, I will express 
the further opinion that it would be a perfect answer to the requisition 
were the owner on its receipt to close the premises or to cease employing 
therein more than twenty workmen or labourers. The case has nob been 
argued before us on behalf of tbo Municipality, and I reserve to myself 
tho right of reconsideration, but, as at present advised, I think the owner 
would only bo guilty of an offence under the section if after such requisi¬ 
tion ha failed to comply with it, and if more than twenty such persons 
wore found to be employed without the required accommodation being 
provided for them. There are no materials before me to show bow far 
this opinion applies to tho present case. 

RanaDE, J.—Tbo point referred for the opinion of this Court relates 
to the construction of s. 249 of the Bombay Act III of 1888, which 
empowers the Commissioner to require the owners of places in which 
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persons exceeding twenty in number are employed as labourers or 
workmen in any manufacture, trade [.^31] or business, to provide 
privies. The word “ employed ’* used in this section is obviously 
used in its ordinary sense, i.c., caused to be engaged in doing some 
service. There is nothing in the section which shows that the words 
were intended to signify the nature of the employment, as being 
from day to day, or occasional, or regular all the year round. The same 
word occurs in the two following sections in connection with buildings in 
which any person may be, or may be intended to he, employed in any 
manufacture, trade or business without any limit as to numbers. Actual 
emnloyment is not esrential in these two sections, and it is enough if the 
building is intended for such employment. In s. 249 actual employment in 
numbers exceeding twenty is an essential condition to empower the Muni¬ 
cipal Commissioner to require the owner to provide for the convenience of 
persons so employed. The real difficulty in the application of the section 
lies in the fact that the number of persons employed in the building in 
dispute varies at different periods from five to fifty. The section, however, 
gives a discretion on this point to the Commissioner, and is not, like s. 248, 
imperative in its direction. That discretion has to be carefully exercis¬ 
ed by him, but the discretion is bis, and cannot be called in question in a 
Court of law. Mr. Scott, in his edition of the Act, refers to the case of 
Hargreaves'v. Taylor (l). when this last position was laid down in respect 
of a corresponding provision of the Rnglish Act. We think the Magistrate 
has correctly construed the section. 


23 B. 631 = 1 Boro. L. R. 33. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


NaraYAN {Original Applicant), Appellant v. Rasulkhan 
fOriginal Opponent), Respondent.'*^ [17th January, 1899.] 

Limitation—Limitation Act {XV of 1S77>, s. 14— Decree — Execution bu Collector^ 
Application to Collector to set aude sale — CiwiJ Procedure Code {Act XIV of 1682), 
ss. 244, 310-A, 311 and 320. 

A decree passed agaiost the nnplicant Narayaa was transferred for execution to 
the Collector under B. 320 of the Civ.l Procedure Code (Aot XIV of 18S21. On 
r3321 the 8th May, 18^)7, the Collector in execution sold certain property belong* 
inc to the applicant, which was purchased by the respondents. On the 17lh May, 
1897, the applicant applied to the Collector to set aside tbo sale on the ground of 
alleged irregularities, and the Collector having referred the matter to tbo Mam- 
latdar for report, forv^arded the record tc the Court on 13th July, 1897. On the 
6th August, 1807, the applicant, (earing that bo bad not applied to the proper 
Court, applied to the Subordioato Judge to sot aside the sale, framing his applica¬ 
tion both under s. 310-A and s. 311 of the Civil Procedure Code (Act XIV of 1882). 
He contended that, under s. 14 of the Limitation Aot (XV of 1877) bis application 
was not barred. 

Held, that the application was barred by limitation. Under the rules made by 
the Government of Bombay under s. 320 of the Civil Procedure Code (Aot XIV 
o£ 1882) the Collector had no jurisdiction. There was, therefore, no 6oHa fide 
mistake of jurisdiction such as would justify the Court in excluding the time 
occupied in applying to the Collector from the period of limitation. 

* Socood Appeal No, 518 of 1698, 

(1) (1663) 3 Be and &« 613. 
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Xll.l ‘ KABAYAN V. BASniiKHAN 23 Bom. S33 

f Under the rales made by the Liocal Government of the Bombay Presidenoy, a 

Oolleotor has not the power of the Court, under s, 311 of the Civil Procedure Code 

(Aot XIV of 1882), to set aside a sale. 

No second appeal lies from an order made under s. 311 of the Civil Prooodure 
< Code (Aot XIV of 1882). 

tD.. 7 Bom.D.R. 263 (265).3 

Second appeal from the decision of Hao Bahadur Ohuoilal Maneklal, 
lEirsfa Glass Subordinate Judge of Satara with appellate powers, reversing 
the order of Hao Saheb Hamohandra Daji Nagarkar, Subordinate Judge * 
of Wai. 

On the dth May, 1897, certain property belonging to the applicant 
l^arayan was sold in execution of a decree against him by the Collector to 
whom the decree had been transferred for execution under s. 320 of the 
•Civil Procedure Code (Aot XIV of 1882), and was purchased by the 
opponent Hasulkban. 

On the 17th May, the applicant applied to the Collector, under s. 311 
of the Civil Procedure Code, to set aside the sale, alleging that it had taken 
place at the chavdi instead of on the spot, and that the land had in 
consequence been sold at an undervalue. The Collector forwarded the 
application to the Mamlatdar for investigation, and on the 20th July, 1897, 
the Mamlatdar reported that the land had been sold at an undervalue. The 
Collector sent the proceedings to the Court, and they were filed on 30th 
July. 1897. 

C5833 Subsequently, on the 6th August, 1897, the applicant, fear¬ 
ing that his previous application had nob been to the proper Court, applied 
to the Subordinate Judge to set aside the sale on the above grounds, and 
prayed that under s. 14 of the Liimitation Act (XV of 1877), the time 
occupied in prosecuting his application to the Collector should be deducted 
in computing the period of limitation for making the present application to 
the Court. He stated that he was ready and willing to pay the money 
due under the decree, and prayed for an order under s. 310-A of the Civil 
Procedure Code. 

The opponent being served with a notice to show cause why the sale 
should not be set aside, denied that the land had been sold at an under- 
value, pleaded limitatian, and objected that no order could be passed under 
8. 310-A. 

The Subordinate Judge set aside the sale. 

On appeal, the Judge reversed the order, bolding that the time spent 
in making the application to the Collector could not be deducted, and that, 
therefore, the present application was barred by limitation. 

In his judgment he said ;— 

* The judgment debtor, whose property has been sold at an undervalue, 
applied, quite in time, to the Collector to whom the execution proceedings 
had been transferred, under s. 320 of the Code, to set aside the sale. 
That officer, instead of telling the applicant that he (applicant) should go 
to the Court, referred the application to the Mamlatdar for report, and 
ijhis consumed nearly two months. The application made to the Court is 
olearly beyond time. The sale took place on 8th May and the application 
was made on 6bh August. Section 14 of the Liimitation Act does not, in 
rpy opinion, apply, because the Collector is nob a Court within the meaning 
of that section.” 

The applicant preferred a second appeal. 

SaeZaskiu R. Bakhle^ for appellant:—The application to the Collector 
was under s. 311 of the Civil Procedure Code. That application should 
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be treated as an application to the Coart, although it was made to the^ 
wrong officer of the Gourb. The Collector is an officer of the Court. 
Ordinarily such applications are made to the Nazir. 

But, further, we contend that the application was rightly made to- 
the Collector executing the decree— Keshabdeo v. [S34] Radhe Prasad (1). 
This application is made under both s. 310-A and s. 311 of the Code. 

Kaji Kahiruddin with Gangaram B. Rele, for the respondent (oppo¬ 
nent) :—The Collector merely executes the decree in bis capacity as a- 
ministerial officer of the Court. The Collector himself is not a Court— 
Oanpatram v. Isaac Adamji (2) ; Bai Amthi v. Madhav (3) ; Mahadaji v. 
Hari (4) ; Lallu, Trikam v. Bhavla Mithia (o). 

Further, the reliefs claimed under the application to the Collector*, 
under s. 311, were different from that now asked for under s. 310A. 
Therefore, the applicant cannot get the benefit of s- 14 of the Limitation 
Act. 

JUDGMENT. 

Parsons, J.—We see no reason to doubt the correctness of the* 
decisions of this Court in the cases of Ganpatrayn v. Isaac AdmajiiV^) and Bai 
Amthi-v. IdadhavK^). The oi Keshabdeo y. RadhePrasad{\) is cited as 
being opposed to these decisions, but wo cannot say whether it is so or not, 
as we have not before us the rules framed by the Liocal Government of the 
North-Western Provinces under s. 320 of the Code of Civil Procedure. It 
is sufficient for us to say that the rules made by the Local Governmont of 
this Presidency do not confer on the Collector the power of the Court under 
8. 311, and that s. 320 by itself confers no such power. Possibly an 
aoplication made to the Collector and by him forwarded on to the Court 
might be held to have been made to an officer of the Court, so that limita¬ 
tion might bo counted from the date of presentatiou to the Collector, but 
upon that point it is unnecessary to pronounce a decision since the- 
appellant has in these proceedings relied, not upon the application he 
made to the Goilootor, but upon the one that he made to the Court on 
the 6th .\ugu8b, which is based on other grounds and contains additional 
prayers of relief. We confirm the order of the lower appellateCourt with 
costs. 

Ranade, J.—Taking the application of 6bh August, 1897, made by 
the appellant to the Wai Court as an application under s. 311, it is plain 
that no second appeal lies from the order [335] of the lower appellate 
Gourb. It was, however, contended that the application contained also a 
prayer under s. 310-A, and that in such applications an appeal lies from 
ordor.s passed thereon as from an order under a. 244. On reading the 
application in the present case, however, it is found that there was only 
an offer to pay, but no actual deposit of purchase-money, and, further, as^ 
the prayer to set aside the sale was joined with the other prayer, such an 
application cannot be entertained under the proviso to a. 310-No 
second appeal lay, therefore, in this case. 

On the merits also it is quite clear that the application of 6th August, 
1897, was made more than thirty days after the sale took place. The 
applicant's pleader sought to bring the application within time by 
reason of tho prior application made to the Collector on ]7bh May, 1897* 
within nine days from the auction sale. He contended that suob 


(1) 11 A. 94. (2) 16 B. 32-2. (3) 15 B. G94. 

(4) 7 B. 332. (6) 11 B. 478. 

356 



^11,3 BHAVANISHANBLAR V. NARANSHANKAR 28 Bom. 536 

■Applications under s. 311 can only be made to the Oolleotor, and cited 
Keshabdeo v. Radhe Prasad (1) as an authority for this position. That 
decision, as also the oases referred to therein, obviously have reference to 
the rules made by the North-Western Provinces Government under s. 320. 
The rules made by the Local Government here under the same section 
give no power to the Collector to dispose of such applications, and this 
Court has decided in the oases of Ganpatram v. Isaac Adamji (2) and Bai 
Amthi v. Madhav (3) that the Collector has no jurisdiction. Besides, t he 
application of 6th August was not a continuation of the application to the 
Collector. There was, therefore, no bona fide mistake of jurisdiction which 
alone might, under certain circumstances, be pleaded under the Limitation 
Act as an excuse for excluding the time so taken up from being reckoned. 
Por these reasons, the order passed by the lower appellate Court seems 
to be correct, and we dismiss the appeal. 

Order confirmed. 


23 B. 536 — 1 Bom. L.R. 86. 

C536] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 


Bhavanishankar {Original Applicant), Appellant v. Naranshankar 
{Original Opponent), Respondent.* [I8th January, 1899.] 

.Rea judicata —Suit bv C for 7nesne profits as devisee of land under loill of A — Will held 
valid and C's claim allowed—Application by C as legal representative of A for execu~ 
lion of decree obtained by A —Question o/ validity of will again raised—Civil Proce¬ 
dure Code (Act XIVof 1882), s. 244. 

A obtained a decree against B for possession of certain land, and then died. 
Thereupon O applied for execution cl the decree as A’s legal representative, rely¬ 
ing upon a will made by A in bis favour. At the same time, C filed a suit to 
recover Rs. 140 as mesae profits of the land. The execution proceedings were 
stayed till after the disposal of the suit for mesne profits. In this suit, B con¬ 
tended that the will in question was not executed by A, and that A was not of 
sound disposing mind at the time of the alleged execution of the will. The 
Subordinate Judge found on both these points against B and passed a decree for 
mesne profits. This decree was upheld, on appeal, by the District Judge. 

After the deoisiou of this suit, the Subordinate Judge took up C’s application 
for execution of the original decree obtained by A. This application was resisted 
by B on the same grounds on which be had defended the suit for mesne profits. 
He impeached the validity of the will on the grounds of non-exeoution by, and 
unsoundness of mind of, the testator. The Subordinste Judge held that the 
matter was res judicata ; be, therefore, overruled this objection, and ordered 
exeoutioo to issue. The District Judge held that as the suit for mesne pro6ts 
was in the nature of Small Cause suit, in which there was no second appeal, 
the decision passed in that suit did not operate as *es judicata in the present 
execution proceedings. He, therefore, reversed the Subordinate Judge’s order 
and remanded tbe case foe a fresh decision. 

Held, reversing tbe remand order, that tbe question whether C was entitled to 
execute the decree a? A’s representative fell within the last clause of s. 244 of the 
Code of Civil Pcoceduro (Act XIV of 1882). The Subordinate Judge, who had 
raised an issue as to the validity of tbo will relied upon by G in the suit for mesne 
profits, was entitled to act upon bis determination of that issue in the exeoutioo 
proceedings. 

Second appeal from the decision of E. £1. Moscardi, District Judge 
-cif Surat. 

* Second Appeal Ho. 528 of 1898, 

(1)11 A. 94. (2) 16 B. 322. (3) 15 B. 694. 
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One Bai Farvati obtained a decree for possession of certain land. The 
decree did not award mesne profits from the date of the suit till delivery 
of possession. 

tS37] Bai Farvati died shortly after this decree, leaving a will by 
which she bequeathed to one Bhavanishankar Jekrishna all her rights 
under the decree. 

On the strength of this will, Bhavanishankar filed a darkhast for the- 
execuiioQ of the decree, and at the same time filed a suit to recover 


1 Bona. L.R. 240 on account of mesne profits. 


36. 


The darkhast and the suit were filed on the same day—let March, 


1897. 

The execution proceedings were stayed till after the suit for mesne 
profits should be decided. 

In this suit the chief questions at issue between the parties were (D* 
whether Bai Farvati had executed the will relied upon by the plaintifi, 
and (2) whether she was of sound disposing mind at the time of execution 
of the will. 

The Subordinate Judge found both these issues in Bhavanishankar's 
favour, and awarded him mesne profits as claimed. This decree was up¬ 
held, on appeal, by the District Judge. 

After this decision, the application for execution came on before the- 
Subordinate Judge. 

The judgment-debtors resisted the darkhast on the same grounds 
as those on which they had already defended the suit for mesne profits ; 
as before, contending that Bai Farvati had not duly executed the will, 
and that she was not of sound disposing mind at the time of execution. 

The Subordinate Judge held that on both these points the decision in 
the suit for mesne profits operated as res judicata. He, therefore, granted 
the application and ordered execution to proceed. 

On appeal the District Judge held that the matter was not res 
judicata. He, therefore, reversed the Subordinate Judge’s order and 
remanded tho darkhast for a fresh decision on the merits. His reasons 
were as follows :— 

In Kuujo 'Behary Sinqh v. Madhub Chundra Ghose (I. D. R., 23 
Cal. 885) it was decided that no second appeal lies from a suit for 
mesne profits where the value of the subject-matter in dispute is less than 
Rs. 500. because [538] such a suit is coguizablo by a Court of Small Causes, 
and ID Govind htn Lakshmanshet Anjorlekar v. Dhondbarav bin Gajibarav 
Tamhyc (I. L. R., 15 Bom. 104) it was bold that decisions in previous 
suits, which were in the nature of Small Cause suits and in which there 
was no right of second appeal, did not operate as res judicata in cases in 
which a second appeal lay. In this case a second appeal lies, and conse¬ 
quently the findings in the suit for mesne profits are not res judicata in 
the present darkhast." 

Against this decision Bhavanishankar appealed to the High Court. 

Ganpat S. Rao, for appellant. 

Manckshah Jehangirshah, for respondent. 


JUDGMENT. 

Parsons, J. —We think that the point at issue falls within the 
words of the last clause of s. 244 ** determined by a separate suit ” and’ 
that the Subordinate Judge, who had stayed tho^ execution proceedings¬ 
pending a suit between the same parties in which an issue had been 
raised as to the validity of the will under which the applicant claimed^ 
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and which the opnonents disputed on the ground of non-oxeoution by, 
and unsoundness of mind of. the testatrix, was entitled to act upon his 
determination of that issue in the execution proceedings. It follows, 
therefore, that the District Judge, who himself confirmed, on appeal, 
the finding as to the validity of the will, should nob have reversed the 
order and remanded the darkhast for a fresh decision. He could and 
should have acted in the execution proceedings upon the determination 
ho had come to upon the same point in the suit. 

We reverse the order made by the lower appellate Court and restore 
that of the Court of first instance, with costs in this and the lower 
appellate Court on the opponents. 

Order reversed^ 


APPBIj- 

IjATB 

Civil.. 

23 B. 536=* 

1 Bom. Ij.K. 
36. 


23 B. 539^1 Bom.L.R. 93. 

[539] APPELLATE CIVIL. 

before iV/r. Justice Parsons and Mr. Justice Hanade. 


Eastings {Original PlaintiJ), Appellant v. Gonsalves and others 
{Original Defendants Nos. 1-3, 5, 6. 10-22 and 7-9). Respondents. 

[I8bb January, 1899.] 

HeUgion^Nalive Christians^ Change o/ religion—Ijaiu applicable to Ccnrerts-Suc- 
cession-~’Inherita7ice. 

Where, in consequence of the conversion of a person from one form of religion 
to another, the question arises as to the law to be applied to such person, that 
question is to be determined not by ascertaining the law which was applicable to 
such person prior to the conversion, but by ascertaining the law or custom pf 
class to which such person attached himself after conversion and by which he 
preferred that his succession should be governed. 

[R., 12 O.L.J. 459—15 C.W.N. 158 = 8 Ind. Gas. 41; Bxpl., 31 C. 11 (18) (P C.); D., 40 
C. 407=16 O.L.J. 311 = 17 G.W.N. 102 = 17 Ind. Gas. 257.] 

Appeal from tho decision of Rao Bahadur G. V. Limaye, First 

Class Subordinate Judge of Belgaum. 

In this suit the plaintiff (Lebitia Lastings), who was a member of a 
Native Christian family resident ab Belgaum. claimed a one bbird share 
of certain bungalows situate at Belgaum, which had belonged to her 
father, D. F. Gonsalves, who died in 1855. She alleged that the property 
had been left undisDOsed of by his will, and she claimed that, as heirs of 
her father, she and her two brothers ("defendants Nos. 1 and 2) were 
entitled in eoual shares. The plainb stated the cause of action to have 
arisen in 1893, when the plaintiff first became aware of her rights and 
demanded her share, and it was apparently assumed that the law appli¬ 
cable to the case was the Indian Succession Act (X, of 1865). 

Ab the hearing, the Subordinate Judge framed issues of which the 
fifth was as follows : 

“ 5. Is tho plaintiff entitled bo any and what share in the properties 
in dispute?’* 

No evidence was given of the status of the plaintiff and her family, 
and on this issue the Subordinate Judge accordingly dismissed the suit, 
bolding that it lay upon the plaintiff to show by what law her family 
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was governed at the time of her father’s death in 1855, and under which 
she claimed a share in bis estate. He was of opinion that as it certainly 
was not the Succession Act (X of 1865), which was not passed until 
1865, the presumption [540] was that the law applicable was the law 
applicable to the family before conversion to Christianity. As there was 
no evidence upon this point, he dismissed the plaintiff’s claim. In his 
judgment he said : — 

“ Issue 6. The plaintiff, who is admittedly a descendant of a Native 
Christian family, claims as one of the heirs of her deceased father, D. F. 
Gonsalves, a certain share in his property, alleging that the same is 
intestate, inasmuch as the disposition made by the deceased by his will is 
confined to the income of the property and does not extend to the property 
itself: vide Ex. 82. Assuming that her father died intestate, the first 
question, which is essential to the determination of her right of succession, 
is, by what law the family was governed in 1855. The parties presumably 
appear to have been under a misconception on this point since they relied 
solely on the Indian Succession Act in support of their respective oonten> 
tions. That Act certainly is not applicable, as the succession opened long 
before its enactment. The pleadings do not show wbat the respective 
allegations of the parties are as to the law applicable to the family of the 
deceased in regard to succession ; and the plaintiff made no attempt to 
show that the family is governed by aoy particular law or usage entitling 
her to a share along with her brothers. Her pleader only contented himself 
by stating that the English law was nob applicable to the case. On the 
other band, it is not the defendants' contention that the case is governed 
by that law. The presumption, tbon, is that the law applicable is the law 
which was apnlicable before the conversion to Christianity. It is to be 
regretted that there are no materials io the case, like those in the Thana 
Case (see Printed Judgments for 1894, p. 328), which was originally decided 
by me, for determining from wbat caste or religion the conversion took 
place. Hence it is impossible to arrive at a conclusion on the question 
above alluded to. I, therefore, feel constrained to hold that the plaintiff 
has failed to show that she is entitled to any share in her deceased 
father’s estate. I find on the 5th issue in the negative absolutely. This 
finding renders it unnecessary to find on the remaining issues. I reject 
the claim with costs. ” 

The plaintiff appealed. 

Sadashiv R. Bakhle, for the appellant (plaintiff) :—No issue was rais¬ 
ed as to the law applicable to the plaintiff’s family, and, therefore, no 
evidence was given on the point. Ho referred to Bai Baiji v. Bai Santok 
(i) ; Barloio'v. Ordc (2). 

Raianji R. Dea&i, for respondent (defendant No. 2) :—The family 
is Native Christian and. therefore, English law is applicable— Lopes 
V. Lopes (3). The Native Christians at Belgaum were originally [5411 
Madras Hindus—Belgaum Gazetteer,” pp. 22G-227. Possibly the plain¬ 
tiff’s father was a Portuguese. Either Hindu law or English law must be 
applied, and in neither case can the plaintiff succeed. The decree of the 
Judge is. therefore, substantially correct. 

Kola with B. B. Boyce^ (or respondents Nos, 6 and 7 (defendants 
Nos. 10 and 21) : — We purchased portions of the property from defendant 
No. 2, and support bis case. 


(1) 20 B. 63. 


(2) 13 M.I.A. 277. 
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JUDGMENT. 

Parsons, J.—The Subordinate Jud^e dismissed this suit upon a 
preliminary point, which was not specifically raised by any issue, and upon 
which, therefore, no evidence was given by the parties. Moreover, the 
reason given for the dismissal is wrong. The parties are Native Christians. 
The presumption drawn by the Subordinate Judge was that the law appli* 
cable to them was the law by which their family was governed before its 
conversion to Christianity, and because it was not shown from what 
religion it was converted to (vhristianity, the Subordinate Judge considered 
this to be fatal to the plaintiff's case, which be accordingly dismissed. 
We think that this is a clear error. The law prior to conversion is a 
point on which it might not be necessary to give auy evidence at all, 
because as laid down in Bai Batji v. Bai Santok (1), citing Abraham, v. 
Abraham (2), the convert may, by bis course of conduct after conversion, 
show by wbat law he intended to be governed as to these matters. 

The ratio decide^idl laid down in Barlow v. Orde (3), where their 
Lordships of the Privy Council say : 

The coostructioD and effect of the will, therefore, must depend on 
the law of the domicile, if that can be ascertained At the time of the 
-Colonel’s death there was no lex loci of the province in which ha was 
domiciled, and the law applicable to the succession of any individual 
depended on bis personal status, which again mainly depended on his 
religion. Thus the succession of a Hindu would, as a general rule, fall to 
be regulated by Hindu law, and of a Mahomedao by Mabomedan law, and 
of an East Indian Christian by English law ; but in every case, for the 
purpose of determining the status personalis, regard was to be had to the 
mode of life and habits of the individual, and to the usages of the class or 
family to which be balohged. If no specific rule could be ascertained to be 
[5423 applicable to the case, then the Judges administering justice in the 
province were to act ‘according to justice, equity, and good conscience.” 

This, no doubt, was said as to a particular province, but the principle 
holds good equally as well in respect of this part of India : see Jalbhai v. 
Louis Manoel (4). 

In the present case no proper opportunity was given to the parties 
to adduce any evidence on these points, nor has the Judge considered the 
evidence that there is on the record,—for instance, there is the will 
(Ex. 62) made by the deceased, the language, wording and nature of 
which cannot be ignored. We, therefore, reverse his decree and remand 
the case for a fresh inquiry and decision after raising the proper issues 
and taking evidence. Costs to be costs in the cause. 

Ranade, J. — This case has not been satisfactorily disposed of in 
the Court below. The principal parties to the suit are non-European 
Christians, the claim being brought by a sister against her two brothers 
and persons claiming under them for her one-third share of her lather's 
property. The plaint stated that the plaintiff’s father had made a will 
in 1852, and that he died in 1855. This will disposed of the rents, but not 
of the properties themselves. Plaintiff’s mother kept back this will, and, 
before her death in 1886, made a fresh will inconsistent with her 
husband’s will, and the defendants Nos. 3 and 4 took out probate of this 
second will, and all the defendants were in possession of the whole 
osbate under this second will. The claim for a third share was made 

<*! 20 B 53. <2) 9 M.I.A. 195. 

(3) 18 M.I.A. 277. <4) 19 B. 680. 
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apparently under Act X of 1865, which provides that daughters and sons 
shall share equally in intestate succession. Defendant No. 1 did not 
object to the claim, but defendant No. 2 contended that his father’s will 
disposed not only of the rents, but also gave full power to his widow to 
dispose by will the estate left by him, and that the second will disposed 
of the estate accordingly. 

The first question in the case was as to the status of the parties, and 
the law which governed the devolution of property in intestate succession. 
The lower Court laid down no issue on this point. It only remarked that 
neither English law nor Act X of 1865 was applicable to the case, and that 
the law which applied to the parties before their conversion should govern 
the dispute. [8431 As plaintiff failed to show to what caste or religion 
the family belonged before conversion, the lower Court dismissed the suit. 

The appellant’s pleader very properly took exception to this summary 
procedure which disposed of the case on a point on which no issue had 
been raised. The lower Court, moreover, was in error in tbe view it has 
expressed about the law which governed such eases. There is no doubt 
that Act X of 1865 does not govern the case, as the appellant’s father 
died in 1855, and s. 331 expressly comes in the way of all retrospective 
extension of the Act. As the narties are Native Christians residing at 
Belgaum outside the Town and Island of Bombay, the ruling in Lopes v. 
Lopes(l), which applied English law to Portuguese inhabitants of Bombay, 
does not govern this case. If they are East Indian Christians, the 
English law will govern their succession disputes— liarloio v. Ordc(^'^. If 
they are converted Native Christians, then they must bo governed by the 
law to which they and their family have attached themselves. The rules of 
Hindu law, if they were Hindu converts, will not apnly as a matter of 
course. The convert may renounce the law by which be was bound, or, 
if he think fit, he may abide by the old law. His course of conduct 
after conversion by attaching himself to a class which has a personal law 
of its own, or by personally observing such usage or custom, must 
determine the question of what law ho has preferred to attach himself to. 
This was the principle laid down in Abraham v. Abraham (3) and has been 
followed in this Court in a series of decisions— Jalbhaiv. Louis Ma7ioel (4): 
Bai Bai SatHokio). It is thus clear that the question at issue 

does not depend upon the consideration of the law prior to conversion, but 
on the law or custom of the class to which the narties attached themselves 
after conversion, and by which they preferred that their succession should 
bo governed. This case must, therefore, be remanded back to the lower 
Court, which should frame an express issue on this point, and after 
receiving evidence on the same decide the case on the merits. 

Decree reversed (i7id case remanded. 


(2> 13 W.R. (P.C.) 41. 
(5) 20 B. 63. 


(1) 5 B.II.C.U. O.C.J, 172. 
(4) 19 B. 680. 
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BHAGWANDAS MITHABAM V. RIVEXT-OABNAO 23 Bom. 645 


23 B. 844 (P.C}.=3 C.W.N. 186 = 26 I.A. 32 = 7 Sar. P.O.J. 451. 

[644] PRIVY COUNCIL. 

Present: 

Lords Ashbourne, Hobhouse and Macnaghten, and Sir R. Couch. 
[On appeal from the High Court at Boinhay.^ 


Bhagwandas Mitharam {Defendant No. 2), Appellant v. 
Rivbtt-Garnac {Plaintiff No. 2), Respondent. 

[15th November and lOth December, 1898.] 

I>artnership—Death of partner—Subsequent reccwery of assets by surviving partner—Suit 
bp administrator of deceased partner against surviving partner for recovered assefs— 
Suit for partnership account—Diniitatxon Act (X.Y of lb77), ss 7 and 17. 

In 1889. oneHemabat, a widow and partner in a firm carrying on business 
in partnership with Goculdas and Bhagwandas (defendants Nos. 1 and 2) in Sind 
and at Behrin in the Persian Gulf, died, and the partnership was then dissolved. 
She had no children, but it was alleged that she bad adopted one Pursbotam. the 
brother of tbo second defendant. On the 13bh February. 1690. the guardian of 
one Kissoodas. a minor fher husband's nephew), applied to the High Court of 
Bombay for letters of administration to her estato, alleging that Kissondas was 
her beir and next of kin. A caveat was filed by her father andothers, in which they 
denied that Kissondas was her beir. and alleged that Purshotam had performed 
her funeral ceremonies. The matter came on as a suit on the 19th February, 
1894, when an order was made without prejudice to any of tbo questions raised 
by the issues, dismissing the application and ordering letter.s of administration to 
Hemabai's estate to issue to the Administrator General of Bombay. Betters 
of administration were accordingly granted to him on the SOth blaroh, 1994. 

Id tfao meantime, however, vie., on the 12th April. 1893, Bhagwandas (defend¬ 
ant No. 2) bad filed three suits in the High Court of Bombay, in the name of 
himself and Goculdas (defendant No. 1). as surviving partners of IZemabai's firm, 
to recover certain debts due to that firm. Disputes subsequently arose bsbween 
Bhagwandas and Goculdas, and, by a consent order of the '22od July, 1893, it 
was ordered that any money recovered in the said three suits should be paid over 
to a receiver (defendant No. 3) to be held by him until further order On the let 
August, 1893, consent decrees were passed in the above three suits for a total sum 
of Rs. 28,335, which was forthwith banded over to the receiver. 

On the 2'2Dd April, 1894, this suit was filed by the Administrator General of 
Bombay as administrator of Hemabai appointed as above stated. He claimed to 
recover the whole 'sum paid to the receiver, alleging that the first and .^ecoud 
defendants as her partners were largely indebted to the firm, and that the money 
really belooged to her estate. Ho prayed that the receiver might bo directed to 
pay over the money to him. and, if nece.ssary, the partnership aocoutits should be 
taken. The second defendant (inter alia) pleaded that the suit was one for [5453 
partnership accounts, and as such was barred by limit-ition, and also that the 
High Court of Bombay had no jurisdiction to try it. 

Held, affirming the decision of the High Court of Bombay, that this suit was 
not barred by time ; the latter Court hiving decided on the ground that the 
Administrator-General having been the only person capable of suing within the 
meaning of s. 17 of Act XV of 1877 (Bimitatioo) that section operated to allow the 
period of art. IOC to be computed from the issuo of adminisiration of this estate. 

A decree was made for a general partnership account to establish what was due- 
to the estate of the deceased iti respect of her share in the partnership, and of 
any money of hers employed in the business continued by the survivors- 

IB.. 25 M. 26 (29); 9 C.W.N. 537 (542).J 

Appeal from a decree (I3bb August, 1895) of the appellate High 
Court, varying a decree (I9bh November, 1894) of the High Court in the 
Original Jurisdiction. 

The proceedings in this suit prior to this appeal are reported in 
Rivett-Camac v. Goculdas Sobhan Mull, Bhugxvandas Mitharam and Limji 
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Navroji Banaji (1), v^here the judgments of the Court of Original Jurisdic¬ 
tion and of the appellate High Court are given at length. And there the 
facts of the case are all stated, as well as in the judgment on this appeal. 

This suit wag brought on the 22nd April, 1894, by the Administrator- 
General of Bombay, who obtained, on the 30th March, 1894, administra¬ 
tion of the estate of a widow, Hemabai, deceased on the Ist September, 
1889, then being in partnership with the first and second defendants in a 
business carried on at Karachi and Behrin in tbo Persian Gulf. The 
claim was for Rs. 28,335 in the bands of the third defendant, the receiver 
appointed to have chai*ge of that money, which had been paid in discharge 
’ of decrees obtained by the first and second, as surviving partners, against 
debtors to the firm in which the deceased bad been a partner, that firm 
having been continued by tbo survivors. 

The plaint stated that the whole of the capital was supplied by 
Hemabai’s late husband, who died in 1884, leaving her as his heiress ; 
and alleged that the first defendant was a working partner, with whom 
Hemabai carried on the business, and that they had admitted the second 
defendant Bbagwandas, who also supplied no capital : that, at her death, 
the first and second were each [346] indebted to the partnership, and 
had nothing to receive therefrom, as would appear on taking the 
accounts, if found necessary to be taken. 

The prayer for relief was (a) that it may be declared that the said 
moneys in the hands of the receiver belong to the estate of Hemabai and 
that the plaintiff is entitled to the same; (6) that, if necessary for the 
purposes of this suit, the account of the partnership, between Hemabai 
and the first and second defendants, may be taken.” 

Bbagwandas Mitharum alone defended, alleging that the accounts 
of the partnership had never been taken, and that the right to an account 
was now barred under art. 106 of Act XV of 1877. The money now 
claimed would have come in as an outstanding debt to the partners. Ho 
also counter-claimed a share in Rs. 5,292, a debt due to the firm, but paid 
by the debtor to tbe plaintiff. 

Goouldas assented to the share of Hemabai being taken by her 
representative. 

The principal questions raised at first, and again on this appeal, were, 
(l) whether after tbe dissolution of a firm hy the death of a partner, and 
tbo continuance of its business by the survivors, assets consisting of debts 
duo to the late firm could, when realij^od by the survivors, bo apportioned 
to tho representative of the deceased, as belonging to her estate, without 
an account being taken of the partnership; (2) whether such an account 
having been a necessity, and being now barred by art. 106, as tho defence 

insisted, the suit must he dismissed. 

Tho first Court (Candy, J.) was of opinion that the claim to a general 
account of the partnership business was barred by time : bat that, without 
it, tho estate of tho deceased was entitled to a share of tbe assets in charge 
of tho receiver proporbionato to what had been her shai*e in^ tho business, 
and to a similar share in the sum paid bo the plaintiff in his character as 
her administrator. 

Krom this decree the Administrator General appealed, alleging, aa 
‘before, that Homabai’s estate was entitled to the whole of those [847j 
assets. The defendant thereupon filed cross-objections to the effect that 
the suit ought to have been dismissed entirely. 


(1) 20 B. 15. 
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The appellate High Oourb (Farran, O. J., and Starling. J.) decided that 
a general account was nob barred by time. Inasmuch as the Administrator 
General had been the only person nob under a disability to sue, or the 
only person, in the words of s. 17, capable of suing, the time of 
limitation must be reckoned from when administration of the estate was 
delivered to him, who represented the interests of the minor heir, against 
whom no time had run. 

The grant of leave to sue under ol. 12 of the Letters Patent was 
sufficient to give the jurisdiction which had been exercised, the money 
sought bo be awarded being in the receiver’s bauds. The technical 
objections failed, and there was no defence upon the merits that could 
possibly stand. The High Court, therefore, varied the decree of the Court 
below and decreed in the terms of (a) and (6) in the plaint. The effect of 
the appellate Court’s decree was that the plaintiff was entitled to the sum 
that be had already received. 
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The defendant No. 2 appealed. 

Crackanthorpe, Q. O., and J.D. Maync, for the appellant.—The suit 
was such as to necessarily involve that no decree for the division of the 
assets among the parties could be made without the general accounts of 
the partnershio having been taken. The original Court was wrong in 
ordering distribution of the shares in the assets while the state of those 
accounts was neither admitted nor ascertained. The liabilities of the 
6rm had to be considered. So far as to the necessity of an account. Bub 
in regard to art. 106, and s. 17 of the Limitation Act, there had been 
no solution of the question whether an account was not now barred by 
time. It had not been determined whether there had oob been a legal 
representative of Hemabai all the while. 

Jardine, Q. C., and J. H, A. Branson, for the respondent.—The 
decree of the appellate High Court was substantially right and the appeal 
should bo dismissed. Bub the Administrator General did nob oppose the 
taking the account which in effect was decreed. It was insisted, however, 
that it would appear, as the fact was. CS48l that all the existing capital 
of the firm belonged to Hemabai's estate. 

Counsel for the appellant did not reply. 


JUDGMENT. 


Their Lordships’ judgment was afeerwards, on lOth December, read 
by 

Lord MaCNAGHTEN. —It appears that one Hemanmal carried on 
business with the defendant Goculdas in Sind and in the Persian Gulf 
until his death in 1884. He loft a widow named Hemabai but no issue. 
After his death the business was continued by Goculdas and Hemabai. 
On the 7th of August, 1889, the appellant Bhagwandas was admitted into 
the firm, and a partnership agreement of that date was made between the 
three—Hemabai. Goculdas and Bhagwandas. Hemabai was admittedly 
the moneyed partner if not the owner of the business. She died on the 
lab of September, 1889. On her death the partnership was dissolved. Bub 
the affairs of the partnership wore not wound up, and apparently her 
moneys were retained by the surviving partners and employed in the 
business. 

In 1890 an application for letters of administration was made on 
behalf of one Kissondas, then about ten years old, claiming to be the heir. 
But the application was resisted by Bhagwandas, who alleged that 
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Kissondas was oot heir and alleged also that Hemabai lefb a will. The 
case came before fcbe Court. No will was fortbcoming, nor was it 
suggested then that there was a nearer heir. The Court, however, directed 
that the Adminisbrafeor General should take out administration without 
prejudice to any question, and made provision for the costs of all parties. 

In the meantime, Goculdas and Bhagwandas as surviving partners 
took proceedings in Bombay to recover certain debts, or the balanoa of 
certain debts, owing to the business. Ultimately the amount claimed, 
which came to about Rs. 28,000, was paid to a receiver appointed by the 
Court. On the 30th of March, 1894, the Administrator General took out 
representation to Hemabai. and in April following he brought this suit 
against Goculdas and Bhagwandas claiming (a) to have the whole amount 
in the I'eceiver’s bands paid to him in bis representative character, alleging 
that Goculdas and Bhagwandas had nothing to receive, but were in fact 
debtors to the partnership and (6) if necessary to have the C3491 accounts 
of the partnership taken. He also asked for such further relief as the 
circumstances might I'equire. Goculdas did not resist the plaintiff's claim. 
Bhagwandas set up every nossible defence. He submitted that the Court 
in Bombay hail no jurisdiction in the matter. He relied on the law of 
limitation and he alleged, what was pei'fectly true, that the accounts of the 
partnership had never been taken. By a supplemental defence be insisted 
that the plaintiff was bound to account to Goculdas and himself for their 
shares in a sum of Rs. 5,292 which admittedly had been recovered from a 
debtor to the partnership by the plaintiff himself since the institution of 
the suit. 

Candy, J., before whom the case came in the first instance, gave effect, 
in a great measure, to the noints raised by way of defence on behalf of 
Bhagwandas. He held that the Court had jurisdiction only in regard to 
the assets recovered in Bombay. He also held that the plaintiff’s right to 
a general account was barred by limitation, and in the result he ordered 
the costs of all parties to be paid out of the fund in the hands of the 
receiver, and divided the balance of that fund, as well as the moneys 
recovered by the plaintiff, between the plaintiff and Bhagwandas, giving 
to the latter the proportionate share to which he would have been entitled 
under the partnership agreement if the assets in dispute had been profits 
of the partnership business. 

The learned Judges of the High Court on appeal lield that the 
jurisdiction of the Court was not limited to the assets recovered in Bombay. 
It was not disputed at the bar that the judgment of the Appeal Court was 
light so far. Then they held that the suit was not barred by limitation. 
They considered—and their Lordships agree in their view—that on the 
materials before the Court it must be taken that the Administrator General 
is suing on behalf of the infant heir. As far as the evidence goes, the 
opposition on the part of Bhagwandas in the probate suit was a mere 
pretence put forward in order to defeat or delay the infant's right to an 
account against Homabai’s surviving partners. The Appeal Court ordered 
Bhagwandas to pay all the costs, and adjudged to the plaintiff the whole 
fund in the bands of the receiver. 

[5S0l Although their Lordships agree with the Appeal Court in the 
main, they are unable to find sufficient evidence to justify the decree in 
the form in which it was drawn up. In his pleadings Bhagwandas insist¬ 
ed that an order in the plaintiff's favour ought not to be made without 
taking the accounts. And that was bis principal contention before their 
Lordships. Nor does it appear that he ever receded from that position^ 


366 


balijI brothers V. OHABiiiDAS IjAIjIiUbhai 23 Boin. 5S1 


XII.] 

a certain extent, indeed, it was common ground that the accounts must 
be taken. One of the plaintiff’s reasons, in his memorandum of appeal 
from the judgment of the lower Oourt was that the plaintiff was entitled 
to insist on the partnership account being taken before the second defend¬ 
ant ” —that is Bbagwandas— ** could be allowed any share in the moneys OoITHOIIj. 
recovered by the plaintiff.** And it would appear, from the language b^M 
of the judgment delivered by the Chief Justice, that it was intended that \ —3 

provision should be made for taking the accounts, unless they were waived ^ 186 = 

by IBbagwandas. His conclusion was that the decree of the lower Court ^ ^ 82™ 
must be varied by making a decree in terms of paragraphs (a) and ( 6 ) * 'p - , 

of the plaint.’* Now paragraph (f>) asked for an account, while paragraph 
(a) asked for payment without an account. There is nothing to show 
how it was that the decree came to bo drawn up in its present form. 

•Probably both parties are to blame for the error and for the expense which 
has resulted from it. 

It seems to their Lordships that the proper order will be to direct 
■an account to be taken of the patboership dealings and transactions, to 
enquire what was due to the estate of Hemabai in respect of her share 
at the time of her death, and how tho amount due to her estate has been 
dealt with, and, if it appears that such amount, or any part thereof, has 
been employed in the business continued by the surviving partners, to 
direct the accounts of such business to be taken. Further consideration 
and costs must be reserved. 

This order will enable the .\dministrabor General to make such claim 
as ho may be advised in respect of interest or profits since Hemabai s 
death. Hbagwandas must pay the plaintiff’s costs up to and including 
the hearing by the lower Court. Hach party must bear his own costs here 
and in the Appeal Court. 

[531] Their Lordships will, therefore, humbly advise Her Majesty 
that an order be made to that effect. 

Appeal allowed. Decree amended. 

Solicitors for the appellant:—Messrs. Lattey and Dart. 

Solicitors for the respondent:—Messrs. "Payne and Lattey. 


23 B. 931 = 1 Bora. L.R. 319. 

ORIGINAL CIVIL. 

Pefore Dr. Justice Tyahji ; and on appeal before Dr. Justice Candy 

and Dr. Justice Starling. 


Ralli Brothers, {Plainti3s^ v. Chabildas Labbxjbhai 
AND OTHKRS, {Defendants).* L3rd and 7bh March, 1899.] 

Ship — Charter-party—Sill of lading — Freight—Rate of freight in charter-party — Con¬ 
tract by sub-chat terer with shipper for freight at lower rate—Refusal by captain to 
sign of lading at lower rata than rate in charter-party—Rayment by shipper 

of difference under protest- 

Oq 3rd March, 1698, Karamsi Dbarsi & Co., a firm of freight jobbers in 
Bombay, conbraoted to provide tho plaiotifis with freight for 3,000 tons of cargo 
to Liverpool at 16s. 6<2. per ton in a steamer to be subsequently named, and on 
the same day handed to the plaintifis throe shipping orders addressed to the 
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captain of the ship, the nnme of wbiob waste be afterwards inserted. In tbese^ 
shipping orders the higher and lower rate clause was as follows :—** Bill of lading 
if required at lower or higher rate, difiorenco payable here as customary.’* This 
clause the plaiotifi^ struck out from each of the shipping orders according to- 
their usual practice. On lltb May. 1898. the defendants chartered the steam* 
ship ** Paddington ” of which they were also the owner.s’ agents in Bombay, and 
on the 12tb May assigned a half share of their interest under the charter-party 
to Karamsi Dbarsi & Co. By the charter-party a full and complete cargo was 
to be loaded, and the freight was to bo £1-10 per ton. The captain, however, 
was authorized to sign clean bills of lading at any rate of freight required by the 
charterers without prejudice to the charter-party, but at not less than thd- 
chartered rate, unless the difference was paid in cash before sailing. 

Karamsi Dharsi & Co. having thus sub-chartered the *' Paddington ” declared 
that steamer to the plaintiffs fur 2,747 toos of cargo under tbeir contract of the 
3rd March, 1898, and the name of t.be steamer was then entered in the shipping 
orders for that amount of cargo. The plainttds thereupon commenced to load a 
cargo of wheat. By the 21st June, 2,100 tons bad been put on board ; mate’s- 
receipts were given to the plaintids and bills of lading were prepared by tbem, 
stating the rate of freight to be IGs. Cd. per ton as per the sbipping orders, and 
were [552] presented for signature to tbe captain. He refused to sign them 
unless ibe difference between 16s. 6d, and the chartered rate, vtz., £1-10, was 
paid to him as provided in the charter-party. Tbe plaintiffs thereupon refused 
to ship any more cargo and demanded the return of the cargo already shipped 
on board tbe ” Paddington.” On tbe 24tb Juue’the “ Paddington ” sailed from 
Bombay, tbe captain having previously authorized tbe defendants to sign bills 
of lading (or him after his departure provided they were inacoordanoe with tbe 
charter-party. After some delay the plaintiSs on tbe 29ih June accepted bills of 
lading for tbe 2,100 tons at £1-10 and paid under protest the difference between 
that rate and tbeir contract rate {165. 6d.) and certain other sums for which tbe 
defendants as agents of the owners claimed a lien. The plaintiffs now sued to- 
recover from the defendants tbe amount so paid under protest. Tbe defendants 
contended that as agents for owners they were justified it) refusing to give bills of 
lading until tbe sums due and for which they claimed a lien were paid. 

Jleht, that the defendants bad no lien for the sums paid and that tbe plaint* 
iffs svere entitled to recover the amount claimed. 

Per Candy. J.—The plaintiffs were entitled upon demand to have tbe said 
2,100 tons redelivered to them by tbe captain. Oo 29tb June the plaintiffd 
were entitled to clean bills of lading at 30s- and the sum paid by them under 
protest in order to obtain such bills of lading was recoverable by them. Under 
tbe circumstances defendants had no lion for freight and demurrage. 

Per STARDINO, J.—The captain was justiffod in refusing to redeliver tbe said 
2,100 tons The plaintiffs were entitled to clean bills of lading at 30s. and there 
was no lien for freight and demurrage in respect of which tbe plaintiffs bad paid' 
under protest tbe sum claimed by defendants. 


Suit by tho plaintiffs as shippers of cargo to recover from tbe 
defendants, who were charterers of tho S.S. Paddington ” and also agents 
of the owner«<, the sum of Rs. 7,973-10-5, tbe equivalent of £o23-5-5- 
alleged to be freight ov'orpaid under protest to the defendants. 

The firm of Karamsi Dharsi Co. carried on tbe business of freight 
jobbers in l3ouibay, and on tbe 3rd March, 1898, they contracted to 
provide the plaintiffs’ firm with freight for 3,000 ton.s of cargo (June 
shipment) from Bombay to Liverpool or other specified ports at 16^. 6d. 
per ton in a steamer to be afterwards named. On that day they handed 
to tbe plaintiffs three shipping orders for 1,000 tons each, in the usual 
form, addressed to the commanding oflScer of the ship (name of ship to be 
afterwards inserted). In these orders the higher and lower rate clause in 
the following form, “ Bill of lading if required at [653] lower or higher 
rate, difference payable here as customary.” was deleted according to the 
usual practice of the plaintiffs’ firm. On the 30th April, 1898. the 
plaintiffs declared the port of Liverpool as the port of discharge for the 
3,000 tons of cargo. 
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On tha llth IVLay the defendaota, who traded under the name of 
Maokinnoph & Co., chartered the ateam-ebip '* Paddington" of whioh 
they were also the owners* agents in Bombay. Xbe following are the 
portions of the charter-party material to this report:— 

The said steamer . .. shall, after di-oharge of her inward cargo . . . . 
load at Bjrabay from charterers or their asents as ous'^omary, but always 
afloat, a full aod complete cargo . . . and haing so loaded shall therewith 
proceed ... to Liiverpool, &o., as ordered on signing bills of lading or so 
near thereto as she may s^ifely get an i there deliver the same always afloat 
on being paid freight it the rote of £1-10-0, one pound ten shillings per ton. 
The oapr-ain to sign clean eastern trade bills of lading at any rate 
of freight requi>ed by the charterers or their agenis without prt-judice to 
the ch-irter-uarty, but at not lo^s than the average chartered rate, unless 
the difference is paid in cash before sailing, at the current rate of exchange 
without discount. 

*' Ten days on demurrage over and above said lying days to be allowed 
the charterers at four pence per net register ton per day. to be paid by 
them to the master, day bv day in cash, at the expiration of which time 
steamer to sail full or not full, obarierers paying dead freight at the above 
rate. 

“ On arrival at port of destination the cargo to be discharged without 
delay, and according to the custom of the port, but not less than 24 hours 
to be allowed from time of reporting at the cu-^toms house before unloaning 
shall commence, and the delivery to be made on payment of freight and 
lodgment of bills of lading in accordance with the endorsements thereon, 
or against the consignee's sub-orders for any portion of such bills of lading 
duly hdged. 

“ The captain to have lien on the cargo for all freight, dead freight 
and demurrage, and for any other lawful claim against the freighter. 

Charterers or their agents to have the option of underletting the 
vessel in whole or in part. 

Charterers'or their agents’ liability to cease on completion of ship¬ 
ment, provided the cargo is worth the freight, dead freight and demurrage, 
if any." 

T le defendants having thus chartered the " Paddington,*’ afterwards 
(on 12th May) agreed that Karamsi Dharsi & Co. should take an equal 
interest in the char'^er-party with themselve-». Karamsi Bhar^i & Co. tijus 
became sub-charterers of the ship under the above charter party. On the 
13th June £554] they declared the S.S. “ Padding on” to the plaintiffs for 
2,747 tons of enrgo un*ier their contract of the 3rd March, 1898. The nause 
of the ship was thereupon entered in the shipping orders above mentioned 
lor that amount of cargo. Por the remaining 253 tons (of the 3,000 tons 
contracted for by the above contract) another ship was declared. 

Karamsi Dharsi & Co., thereupon, as part charterers of the S. S. 

Paddington,” were liable under the charter-party to pay to the owners 
freight at the rate of 30s a too while thev had contracted to give the 
plaintiffs (Halli Brothers) 2.747 tons at 16s. Qd. per bon and (the diHer- 
eoce of rate clause being struck out as above stated) to give them clean 
bills of lading at this rate for their goods. Tbe charter-party autbotized 
the captain to sign clean bills of lading at any rate required by the 
charterers, provided the difference (if any) between such rate and the 
chartered rate (*.«., 30s ) were oaid io oash heiore sailing. 

On the 13bh June, 1898, the plaintiffs informed Karamsi Bbarsi 
Be Co. that their cargo would be wheat and was ready for shipping, and on 
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the following day (tbel4tb) the shipping commenced. It was completed 
on the 23rd Jnne. 

^Evidence was given at the hearing that the practice in the port of 
Bombay was that when the cargo was brought to the Dock for shipping, 
it and the various documents relating to it, including the shipping orders, 
were taken charge of by the escort cargo receiver, one of the officers 
employed by the Port Trustees. When the ship was ready for loading, 
the receiver showed the shipping order and other documents to the chief 
officer of the ship, who, if the documents were in order, received the cargo 
on board. The documents, including the shipping orders, were generally 
left open on the table of the receiver in order that parties concerned might 
refer to them. When all the cargo was shipped, the shipping orders were 
banded over to the captain. 

The Court was of opinion that this practice was followed in the 
case of S. S. Paddington,” and that the attention of the captain or 
of the agents of the ship (the defendants) was not specially directed by 
the plaintififs to the terms of the shipping orders, nor could it be said with 
certainty that the captain of the ** Paddington” [5553 was or had become 
aware of the terms of the shipping orders at the time the plaintiffs* 
goods were actually taken on board. 

On the 21st June, 1898, the plaintiffs’ wheat to the amount of 2,100 
tons had been put on board ; mate’s receipts were given to the plaintiffs, 
and bills of lading were prepared by them at the rate of 16s. 6d. as men- 
tioned in the shipping orders, and were presented to the captain for 
signature. He, however, refused to sign them unless the difference be¬ 
tween i6s. 6d. and the chartered rate (£1-10-0) were paid to him as 
provided in the charter-party. The plaintiffs refused to pay the difference, 
having contracted with Karamsi Dharsi & Co. for clean bills of lading at 
16s. 6d. per ton. 

On the same day (2l9t June) the defendants gave notice to Karamsi 
Dharsi & Co., that the lay days according to the charter-party would 
expire on the next day (the 22Dd), and that the steamer would be in 
demurrage, which would be claimed against them, and on the 22Dd they 
gave the following notice :— 

*‘22wd June 1898. 


“ Messrs. Karamsi Dharsi & Co.. 

''Bombay. 


” Dear Sirs, 

“ S. S. ‘ Paddington.’ 

“ We are informed that there is a quantity of cargo for shipment by 
this steamer in the shed and that the shipper has refused to allow the 
loading of same to be proceeded with. The steamer will be on demurrage 
and we hold both you and the cargo responsible for freight, dead freight 

and demurrage. . 

Yours faithfully, 

“ TAVTP.a MArTriNTn<5T7 Ar. nn.” 


On the 22nd June, 1898, the plaintiffs wrote the following letter to 
Karamsi Dharsi & Co. :— 

“ 227i<2 June 1898. 

“ Messrs. Karamsi Dharsi & Co., 

Bombay. 

“ Dear Sirs, —Wa beg to inform you that bills of lading of our goods 
shipped by the ' Paddington ’ have been returned to ua with a request 
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from the agents that we should pay, the, differenoe .l^e^^een bills of lading 
rate 16$. 6d. and 30s. alleged to be the rate at which the steamer was 
chartered, otherwise the agents refuse to sign the bills of lading. 

rd56] ' We shall, therefore, thank yot^ to pay the difference to the 
agents. Messrs. James Mackintosh & Co., or to make apy arrangement that 
may be necessary to get our bills of lading signed as per our engagements 
with you, as our cargo has been already shipped in accordance with your 
declaration. l^indly declare us another steamer for the balance unshipped 
of our cargo, and please note that we have stopped shipping by the * Pad< 
dington ’ until the matter is settled. 

*' Yours faithfully, 

**per pro . Hai«XjI Brothers, 

“ (Sd.) C. G. Giro. ” 
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Karamsi Bharsi & Co. were in pecuniary difhculties at this time, which 
led to their filing their petition in the Insolvency Court on the 27th June. 
They did not reply to the above letter, a copy of which was seat by the 
plaintiffs to the defendants with the following letter marked urgent :— 

Sombay^ 22nd June 1898. 

*' Messrs. Jamrs Mackintosh & Co., 

“ Bombay. 

Dear. Sirs, —We beg to inform you that our three sets of bills of 
lading for 16.760 bags of wheat shipped per steamer * Paddington ’ have 
been presented for captain’s signature which you'nave refused. The bills 
of lading are filled up at 16$. Gd. ner ton, the original rate at which we 
engaged 2,747 tons from Messrs. Karamsi Dharsi & Co. 

We shall thank you to sign our bills of lading, and we enclose 
herewith copy of the letter we have written to Messrs. Karamsi 
Dharsi & Go. 

Yours faithfully, 

“ per pro. RAiiiii Brothers, 

“ (Sd.) C. G. Giro.’* 


On the same day the plaintiffs wrote to the defend^Dts requesting 
them to have the cargo discharged if no bills of lading could be signed. 


Bomhay^ 22nd June 1898. 

“ Messrs. Jambs Mackintosh & Go., 

Bombay. 

'* Dear Sirs, —Referring to our letter of date, if you are not prepared 
to sign bills of lading at the rate agreed upon with Messrs. Karamsi 
Dharsi Go., kindly have the cargo discharged and we shall make the 
other arrangements as regards our engagements with Messrs. Karamsi 
Dharsi & Co. 

“ Yours faithfully, 

“ per pro. Baeei Brothers, 

“ (Sd.) C. G. Giro.” 

C3S73 The plaintiffs thereupon refused to allow any more of their 
■^rgo to be put on board the “ Paddington.” , 

On the same day the defendants wrote to karamsi Dharsi & Oo- 
as follows:— 


371 


1899 

MABCH 7. 

Original 

Civil. 

28 B. 891 = 
1 Bom. L.R. 
819. 


23 Bom. dS8 Indian dbcisions. new series 


[Ydl 


“ Messrs. Karamsi Dhabsi & Co., 

“ Bombay. 

“ Bear Sirs, 

“ S. S. ‘Paddingfeon.’ 

“ Your cargo is not yet completed. The ship is on demurrage and 
we bold you responsible for same. 

"Yours faithfully, 

"(Sd.) James Mackintosh & Co. 

“ Bombay June^ 1898." 

To the above two letters of the plaintiffs, dated the 22nd June, the 
defendants replied on the 23rd June as follows :— 

"Messrs. Ralli BbuTHBKs, 

" Bombay. 

" Dear Sirs. 

" S. S. ‘Paddington.- 

“ Your letter of yesterday evening and this morning to band. 

"As it is the oantaiu who bas refused to sign the bills of lading and 
nob ourselves, please address your communicabions to him, 

"Yours faithfully, 

" (Sd.) Jambs Mackintosh & Co." 


Tbe plaintiffs then sent the following letter to the captain :— 

Bombay 23rd Jivne^ 1898. 

"Captain JENK{N8,, 

" S S. * Paddiugbon.’ 

"Dear Sir, — Against a S/order which we had from Messrs. Karstnsi 
Dharsi Co., for 2 788 boos at 16s. 6d. by your steanaer we have 
shipped 2.100 tons. We sent tbe hills of lading yosterdav for the quantity 
sbirped to the agents of your steamer, Messrs. James Mackintosh & Co., 
for vour signature, svho informt-d us that you refused bo sign them except 
at 30s., wliioh is alleged to be the rate of the charter of the Paddington,* 
unless we pav the difference between I6s 6d. and 30s. in cash here. 

"As we have no agreement to pay anything more than 16s. 6d. wo 
shall thank you either to sign the bills of lading at that rate or to discharge 
the cargo, and we shall make other arrangements with Messrs. Karamsi 

" We have informed Messrs. Karamsi Dharsi & Co . that we 
decline to ship by your steimer any further quantity against his above 
order with us. unless you agr^o bo take it and sign bills of lading at our 

engag‘=*iTionb rate with him of 16s Gd. i • 

" We gave all these particulars to your agents. Messrs. James Mackin¬ 
tosh & Co” yesterday, bub in reply they have referred us bo you. 

"Yours faithfully, 

"per pro. Ralli Bwotiiehs, 

1 n n dyun” 


Me'isrs. Smebham. Bland and Noble, for the captain, replied as 
follows : — 


" Messrs. Ralli Brothers. 

Bombay. 

" Dear Sirs.— Our client. Cautain Jenkins of the S. S. ‘ Paddington.' 
has placed in our bands your letter to him of data with instructions to 

reply thereto. 
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**Aooordiog to our client's char bet-party the captain is to sign clean 
oasbero trade bills of lading at any rate of freight roqaired by the charterers 
or their agents without prejudice to the oharter-sparby. bub at not loss than 
tYio ttvarago chartered rate (iQ this case £1-10*0 per ton) unless the differ^ 
enoe is paid in cash before sailing. 

*' Our client will aooordinfily sign the bills of lading at any rate you 
wish if you pay him the difference between such rate and £1-10 0 in cash. 

“ If, however, you refuse to pay such differeooe. our client must de¬ 
cline to sign the bills. , . , , i* i. 

“ As the cargo has been shipped on board under the charter, our client 

cannot allow the same to be unshipped.** 

The plaintiffs through their solicitors, Messrs. Craigie, L»ynoh and 
Owen, sent the following letter to the captain’s solicitor on the 24th June :— 
“ Your letter of the 23rd instant to Messrs. Balli Brothers has been 
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placed in our hands. 

“ Our clients* goods were not shipped under the charter as you allege 
in the last paragraph of your letter. They were shipped under throe 
shipping orders granted to our clients by Messrs. Karamsi Dharsi & Oo. 

“ These shipping orders were presented to the captain or the officer 
in charge at the time when the goods were sent on board, and it was under 
the authority of these documents or of one or more of them that the goods 
wore received oo board. The shipping orders expressly state that the 
rate of freight is 16s. 6d., and. moreover, a clause which provides as 
follows :_‘Bills of lading if required at lower or higher rate difference pay¬ 

able here as customary’ has been struck out [539] in each of them in 
accordance with the practice of Messrs. Ralli Brothers, who for some time 
past have always refused to eng^ige freight subject to this clause. 

“ Your client, therefore, had full notice of the terms on which our 
clients shipped the gootis. and by receiving the goods on board he led our 
clients to believe that bills of lading for the goods at the rate of 16s. 6d.. 
would be signed when the goods had been shipped, bub when the bills of 
lading were presented for signature the agents refused to sign except at 
30s.. stating that that was the rate in the charter-party. 

“ Our clients thereupon required redelivery of their goods, which you 

have now refused to give. 

“Our clients have nothing to do with the charter-party, which they 
have never seen, and as your client has refused to give them re doliverv, 
and insists on carrying the goods, he must carry them at the rate naention- 
ed in the shipping orders, under the authority of which the goods were 
both sent and received on board, and we. therefore, call upon him to sign 
bills of lading at the rate mentioned in the shipping orders, viz., 16s. 6d. 

“ Your client has no claim against ours for the difference in the rate 
mentioned in the shipping orders and that fixed by the charter-party. Bis 
remedy for such difference is clearly against the charterer to whom our 
clients refer him. 

“ We shall be obliged if you could send us the charter-party for 
inspection. Wo will undertake to return it in the course of the day.” 

The captain’s solicitors (Messrs. Smetham, Bland and Noble) wrote 
as follows on the next day (25th June) : — 

“ We did nob receive your letter of the 24th instant in time to com¬ 
municate with our client and reply thereto yesterday. 

“Oaptain Jenkins states that the goods in question were sent on 
board under shipping orders granted by the charterers or their agents, and 
that they were accordingly shipped under the terms of the charter. 
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If the cbarfcerers or their agents have made any contract with your 
clients which they have failed to carry out, your clients have their remedy 
against such parties and our client must refer your clients to them. 

“We regret we have no6opy of the charter-party with us, but doubt¬ 
less your clients can get a copy thereof from the charterers.” 

On the same day the plaintiffs’ solicitors rep lied. 

We are in receipt of your letter of to-day. 

“ Your client altogether evades the fact that the rate of freight which 
our clients had engaged to pay was mentioned in the shipping orders, and 
therefore, your client had full notice of it, but he raised no objection to 
that rate, and received the goods on board, which amounted to an engage¬ 
ment on his part to carry them at that rate, and further, even supposing, 
for the sake of argument, CS60] that his conduct did not amount to an 
engagement to carry the goods at that rate, he certainly had no right to 
refuse to redeliver the goods when our clients demanded redelivery of 
them, and having insisted upon carrying the goods, he is now bound to 
carry them at 16s. 6d., and we give your client notice through you that, 
if be should refuse to give delivery of the goods on payment of that sum, 
our clients will hold both him and the owners responsible for all the 
consequences, and in order that your client may have full knowledge of the 
consequences, we beg to inform you that our clients have sold these goods 
in Kurope for delivery within a fixed time, and if by reason of your client’s 
conduct they should not be able to fulfil their contracts with their purcha¬ 
sers and the purchasers should cancel those contracts, our clients will 
hold your client responsible for the ditference between the price at which 
they may be able to resell the goods and the price at which they have 
already contracted to sell them, which is likely to be very considerable, 
and it would be as well for your client to consider whether it is worth his 
while to run the risk of incurring this liability. 

“ Yours truly, 

“(Sd.) CRAIGIE, liYNCH Sc OWKN.” 

On the evening of the 24th Juno the S. S. “Paddington” left 
Bombay, the captain having neither given back the goods to the plaintiffs 
nor signed bills of lading at 165. 6<i. Before sailing be wrote the following 
letter to the defendants :— 

Bombayt 24^th Ju7ie, 1898. 

“ Messrs. James Mackintosh a Co. 

“ Gentlemen,—^! have to request you to sign the remaining bills 
of lading for my steamer, the ‘ Paddington,’ after my departure, provided 
they are in accordance with charter-party and with the mate’s receipts, 
and I hereby give you this authority to sign for me, and agree to acknow¬ 
ledge such bills of lading on presentation. 

“ Yours faithfully, 

“ David Jenkins, 

" Master, S. S. ‘Paddington.’ ” 
Special Instructions. 

“Send all shipping documents to my owners. Messrs. B. Thos. 
Radcliffo & Co., Cardiff. 

“ Pay all bills signed by me and adjust accounts with owners, sending 
copy account to me. 

“D. Jenkins. 

P.S .—Sign Halli’s bills of lading at the chartered rate of £1-10-0 
per ton. 

“D. J.” 
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[6613 And the defendants gave him the following :— 

Captain JENEINS, 

“ S. S. ‘Paddington.’ 

Deak Sir,—A s requested by you wo hereby admit that the above 
steamer has been two days on demurrage, for which wo are responsible to 

your owners. * .. ^ -i-i./ ti 

Yours faithfully, 

" James Mackintosh & Co. 

'* BoTnbay, 24i?i June 1898.” _ 

The following extract from a letter dated 25tb June, 1898, written by 
the defendants in Bombay to their London OfQoe, was put in : 

” Paddington.”—“ As you can well imagine, we are in an awful 
with this steamer. We had to accept as low as 18s. 9rf. to complete our 
portion of the cargo. As regards Dharsi’s share, he had declared 2,750 
tons to Kallis, of which 2,100 tons were already on board when the first 
bill of lading was presented for captain’s signature at 16s. Qd. Dharsi's 
difficulties being generally known at the same time we refused to allow 
the bill of lading to be signed under steamer’s chartered rate 30s. 
Ballis always delete the ‘ higher or lower bill of lading rate’ clause in 
shipping orders, so they refused to alter it, and as Bharsi could not pay 
us the difierence we still refused to sign, with the result that Ballis stopped 
shipping the balance of their cargo. The steamer being already on 
demurrage we had to relet immediately on Karamsi Bharsi & Co.'s account 
at 18s. 3rf. Meanwhile Ballis wrote stating their contract was for bill of 
lading at I6s. 6d., and. if they could not obtain this, they demanded the 
cargo back again. Of course they threatened to stop the steamer and so 
forth, but we hurried up matters and gob her away the same night, so they 
can either fill up their bill of lading now at 30s. or do without them. In 
the meantime, having given our name as charterers we are responsible to 
owners for our own losses, Bbarsi’s and two days’ demurrage, but wo shall 
bo leaving you to settle the latter question with them, as wo have no doubt 
that under the particularly bard circumstances of the case they will very 
considerably reduce the figure ” 

The ship having sailed, Messrs. Smetham, Bland and Noble informed 
the plaintiffs’ solicitors that they no longer represented Captain Jenkins. 
The plaintiffs’ solicitors on the 27th June, 1898, addressed a letter to the 
defendants. After recapitulating the facts, the letter proceeded — 

As the captain has left Bombay without leaving instructions with 
his solicitors, our clients now instruct us to address you. 

“ We have, therefore, to draw your attention to the fapts which we 

** Our clients contend that the receipt of the goods on board with 
full notice of the terms on which they were sent on board, added to the 
fact that the [5623 clause relating to bills of lading at lower or higher 
rates had been struck out of the shipping orders, amounted to an engage¬ 
ment on the part of the captain, and through him of the owners, to carry 
the goods at the rate mentioned in the shipping orders, and that oui* clients 
are entitled to require, as they do now require, that bills of lading at the 
rate mentioned in the shipping orders should be signed and delivered to 
them. 

YTe accordingly herewith tender the bills of lading to yon for 
signature, and we also send the mate’s receipts for the 2,100 tons which 
have been shipped, which will be delivered to you in exchange for bill of 
lading signed by you at the rate of 16s. 6c?., and we will thank you to sign 
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“They further contend that, even if there was no engagement to 
carry the goods at the rate of the shipping orders, our clients were 
certainly by the conduct of the captain led to believe, that they would 
be 80 carried, and that when they found that the captain refused to carry- 
them at that rate, they were entitled to demand redelivery of their goods, 
and as this has been refused, and the captain has insisted on carrying the 
goods, he is bound to carry them at 16s. Gd. 

“ We have, therefore, to give the owners and likewise the captain 
notice, through you, that if delivery of the goods is refused at port of destin¬ 
ation on payment or tender of freight at the rate mentioned in the shipping 
orders, our clients will hold both the owners and the captain r«^spoDsible 
for all the consequences, and in order that both the owners and the cap'ain 
may have full knowledge of the consequences, we now inform you that 
our clients have sold these goods in Europe for delivery within a fixed, 
time, and if by reason of the conduct of the owners or the captain our 
clients should not be able to fulfil their contracts, with their purchasers 
and the purchasers should cancel their contracts, our clients will hold 
both the owners and the capr-ain responsible for the difference between the 
price at which they may be able to resell the goods and the price at which 
they have already contracted to sell them, which is hk^ly to be very 
considerable, and also for all other loss, damages, costs and expenses to 
which they may he put.’* 

On the 28bh June the defendants replied as follows :— 

DbaR Sirs, —In reply to your letter of this date we have merely 
to say that we have nothing to do with any arrangements your clients, 
Messrs. Ralli Brothers, made with Messrs, Earamsi Dharsi & Co. 

Wo are simply exercising the owners' lien as per their charter- 
party on the cargo lor freight, dead freight and demurrage. 

Yours faithfully, 

(Sd.) James Mackintosh & Co." 

In consequence of the dispute as to the 2,100 toos. the plaintiffs bad 
(as above stnttdJ refused to ship any more cargo on board [663] the 
S.S. “ Pafldingroti" under the sliipoing orders which they had obtained 
from Kammsi Dharsi Sc Co. Tnev, however, made a separate contract on 
23rd June, 1898, with the defendants for 650 tons on the S. S. 

“ Paddicigon" at IS*? 3d. per too, expresslv stipulating that the difference 
between that rate arul the charter-p irty rate of 30^ should be paid by the 
defendants and that the bid of lading should be filled up at 30s. They 
duly received a shipping order from the de ondants containing these terms 
and under it shipped 646 tons, and were paid by the defendants in cash 
Rs. 5.598-9-0 as the equivalent of £379-11 10, being the difference 
between the freight at 18s. 3d. per too aod 30s. as in the shipping order. 

It was of great importance to the plaintiffs to obtain bills of lading 
for the 2.100 tons which had boon taken away io the “ Paddington," and 
they, therefore, eventually agreed to take under protest bills of lading at 
30s. and to pay a sum of £300 for freight, dead freight, and demurrage. 
This sum. however, included a claim id respect of another steamer, the 
** Davernork,” as well as tlje claim in respect of the “Paddington." On 
the 28th June they sent the following letter to tbe defendants :— 
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Dbab Sibs, 

S. S. ‘ Paddington.’ 

** Referring to previous oomnaun’cabiona with you, wo now bag to say 
that wa are willing to accept bills of lading signed with the rate of freight 
at 30s. per ton under protest, we reserving to ourselves the right to recover 
the difference heDween the above rate and the rate at which wo engaged 
freight, 16s. 6d. per ton and without prejudice to any of our rights 

against anyone whomsoever. 

“ Yours faithfully, 
per pro. RaIjI.1 BBOTHERS, 

(Sd.) G. G. Giro.” 

On the following day the defendants sent the plaintiffs* account showing 
£523‘5-5 due by the plaintiffs. In this account they charged the plaintiffs 
with £4,280*16-8 which was the to’al amount of Karamsi Dharsi’s half 
share in the charter-party, and they then gave the plaintiffs credit for 
£3,840-18-7, which was the total amount of freight paid in respect of the 
shipping orders granted hy or on behalf of Karam<»i Dharsi & Go., which 
gave a balance of £439-18 1, to which was added £83-7-4 for [564] two 
days* demurrage, making up the total amount to £523-5 5. The lower 
Court found that this account was correct as between the defendants as 
charterers and XCaramsi Dharsi & Co. as sub-charterers from them, but 
tha**- the items claimed could not be claimed by the defendants as agents 
for the owners against the plaintiffs. 

On receipt of the letter and account the plaintiffs wrote : — 

*' Bombay^ 2Qth June, 1898. 

** Bear Sirs, —We beg to acknowledge the receipt of your letter of 
this date handing us cooy account per S. S. ‘ Paddington’ and showing 
the sum of £523-5-5 alleged to be due by us and asking us to send you our 
cheque for the equivalent, and in reolv thereto we beg to send herewith our 
cheque No. C. 613198 for Rs. 7,973-10 5. being the equivalent of the 
abovementioned sum at l/3f exchange, and we shall be obliged if you 
will acknowledge the receipt of it. 

“ In sending you this cheque you will please understand that we 
must not be taken as admitting that any portion of it is due by us. TVc 
pay the same under protest in order to get our bills of lading signed, and 
it is paid without prejudice to our right to recover either the whole or any 
part of it from anyone whomsoever. 

We are. dear Sirs. 

Yours faithfully, 

" iSd ) C. G. Giro.” 

The plaintiffs now sued to recover this sum of £523 5-5. In tbeir 
plaint they said : — 

(2) The plaintiffs paid the said auna of Rs. 7 973-10-5 to the defend¬ 
ants on the said date under protest in order to obtain from the defendants 
signed bills of lading in respect of 2,100 tons of cargo shipped by the 
plaintiffs per S. S. ‘ Paddington ’ from B icobav to Liverpool. Tne defond¬ 
ants, who were agents in Bombay of the said vessel and also charterers 
thereof at an average rate of freight of £1-10 O per ton for the said voyage, 
refused to give the plaintiffs the said bills of lading unless the plaintiffs 
woul<l pay the defendants the said sum of .£523-5-5. and the plaintiffs say 
that-such refusal on the defendants* part was wrongful and unjustifiable, 
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and that the defendants are liable to repay the said sum with interest to 
the plaintiffs." 

The detendants in their written statement contended that the snm 
claimed was paid to them as agents for the owners ; that under the charter' 
party the owners had a lien on the 2,100 tons for freight and demurrage, 
and that as agents for the owners they were justified in refusing to give 
hills of lading until the sum claimed had been paid. They further 
contended [565] that the plaintiffs’ cause of action was against Karamsi 
Dharsi & Co. and not against themselves. 

Lang (Advocate^General) and Macpherson, for the plaintiffs. 

Scott and Lowndes, for the defendants. 

TyabJI, J.—(After stating the facts continued) :—The real question, 
therefore, before me is whether the plaintiffs aro now entitled to recover 
from the defendants the amount which they were compelled to pay to the 
defendants on the 29th June, 1898. 

Now a consideration of the foregoing facta and circumstances and 
the oral and documentary evidence in the case has forced upon my mind 
the following conclusions, namely :— 

(1) That the plaintiffs obtained from Karamsi Dharsi Co. their 
shipping orders according to their usual practice, and that they never 
intended to accept bills of lading at any other rate than 16s. Gd. 

(2) That they sent their cargo to the dock and ultimately on board 
the steamer, under the belief that thoy would obtain bills of lading at 
16s. 6<i., and that any arrangements that might be necessary for that pur¬ 
pose would be made by Karamsi Dharsi & Co., either with the defendants 
as charterers or as agents, or with the captain. 

(3) That, up to the point when bills of lading were first refused, the 
plaintiffs entertained that same intention and continued under the same 
impression, and that they never changed their intention except under 
protest. 

(4) That the plaintiffs were aware of the existence of some charter- 
party, although they bad not actually seen it and bad no express notice 
of its existence, and that, therefore, they bad constructive notice of its 
contents. 

(5) That, on the other hand, the captain received the plaintiff’s goods 
on board, in the usual way, and under the terms of the charter-party, 
without having any express notice of the plaintiffs’ intention. 

(6J That, at the same time, the plaintiffs* shipping orders wore sent 
to the Port Trust Officers in the usual way. aud that they were open for the 
inspection of the captain and bis officers [566] and agents if they desired 
to see them, and that, therefore, they had constructive notice of their 
contents. 

(7) That under the charter-party it was open to the captain to sign 
bill of lading at IG.s. Gd. on receiving in cash the difference between that 
rate and the cbaitor-party rate of 30s. per ton, but that he was not bound 
to sign bill of lading at less than 30s. without being paid such difference in 
cash. 

(8) That the plaintiffs never agreed to pay the difference themselves, 

and that the captain, on the other hand, bad never agreed to sign bill of 
lading except under the terms of the charter-party (and that, therefore, 
the plaintiffs and the captain were never ad during the shipment of 

the goods). 

(9) That there boing no contract or privity between the plaintiffs and 
the captain, the latter had no right to compel the plaintiffs to ship their 
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cargo under the obarCer^party, and that he was bound either to return 
the goods to the plaintiffs or to carry them at 16s. Qd. 

(10) That, therefore, the action of the captain in this case was 
wrongful and that the owners had no lien on the plaintiffs' cargo in the 
manner insisted upon by the defendants, as the goods were never really 
shipped under the charter-party. 

My conclusion that the captain was bound either to return the cargo 
or to carry it at 16s. 6d, seems to me to follow irresistibly from general 
principles. 

Admittedly, and according to defendants’ own contention before me, 
there was no contract or privity between the plaintiffs and the captain. 
On what ground, then, could the captain be justified in forcibly retaining 
the goods against the plaintiffs’ wish *? But this conclusion is amply 
borne out by the decisions of the Elnglish Courts {,vide Peek v. Ldrseti (1); 
The Stornoway (2) ; Armstrong v. Allan (3) ; Leake on Contracts (3rd Bd.), 
pp. 1027 and 1024 ; Kay’s Shipmasters and Seaman (2nd Ed.), ss. 302, 305 
and 307 ; Tharsis StUphur^ cCc., Co- v. Culliford (4).) 

It was. however, contended by ^Ir. Lowndes that as the plaintiff^s 
knew that there was a charter-party they must bo taken to CS67j have 
shipped the goods under the charter-party and subject to its provisions, 
and ho cited a number of oases to show that the captain was the agent 
of the owners, that ha bad no authority to vary the terms of the 
charter-party, and that a shipper who ships with notice of the charter- 
party is bound by its terms. It seems to me, however, that all these 
cases are inapplicable to the circumstances of the present case, and I 
do not, therefore, think it necessary to discuss them. It is sufficient to 
say that there is no authority in support of the startling proposition that 
mere notice of the charter-party—without more—is sufficient to bind 
the intending shipper to all its terms. On examination of the authori¬ 
ties, it will be found that in order to bind the shipper there must either bo 
an express or inaplied contract, or else circumstances and conduct on 
the part of the shipper which operate as an estoppel against him (see 
Wagstaff V. Anderson (5) ; Scrutton’s Charter-parties (3rd Ed.), pp. 41 49, 
B. 42. p. 266 ; Carver on Carriage by Sea (2nd Ed ). ss. 42, 44 ; ss. 675 
and 676 ; Abbott on Shipping (13bh Ed.), pp. 262, 263, 265, 266 ; 
Pearson v. Goschen (6) ; Grant v. Norway (7) ; Cox v. Bruce (8) ; Kay v. 
Field (9) ; Jones v. Hough (10); Hayn v. Culliford{\\)\ Smallx- Moates (12); 
The St. Cloud (13) ; Schuster v. McKellar (14) ; Kay’s Shipmasters and 
Seamen (2nd Ed ), ss. 304, 306, 330; Maude and Pollock’s Merchant 
Shipping (4th Ed ). Vol. I, p. 340 ; 1 Parsons on Shipping, Vol. I, 
p. 306. 

Tn the present case not only is there no evidence to show any 
acquiescence on the part of the plaintiff's, but there is direct and conclusive 
evidence to the contrary. The plaintiffs from the first declined to have 
anything to do with any shipping order under which they might be called 
upon to pay more than the rates which they had agreed to. The moment 
they discovered that they might bo called upon to pay more, they at once 
asked the captain and the agents either to return the goods or to sign tho 


(I) (1871) L.R, 12 Eq. 378. 

(3) (1892) 8 Times L.R. 613. 

(6) (1880) 6 C.P.D. 171 (177). 

(7) (1851) 20 L. 3. (O.P.) 93. 

(9) (1882) 4 Asp. (N. S), 626. 

(II) (1878) 8 O.P.T>. 410 (416). 
(18) (1863) 1 Br. & Lush. 4 (15). 


(2) (1882) 61 r. J. (Adm.) 27. 

(4) (1873) 22 W. R. 46. 

16 ) (1864) 33 Ij.J. (C.P.) 265 (270). 

(8) (1886) 18 Q.B.D. 147. 

(10) (1879) 6 Ex. D. 115 (120. 129). 
(12) (1833) 9 Bing. 574 (590). 

(14) (1867) 7 Ell. and 3. 704. 
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bill of lading at 165. Qd. There is, therefore, no pretence for saying [568] 
that the plaintifi's ever agreed to pay more, and it is impossible to point to 
a single act on their part which could be held as amounting to an estoppel 
precluding them from contending that they never shipped under the 
charter-party and are not, therefore, bound by its terms. What did the 
captain do in consequence of anything said or done by the plaintiffs, which 
he would not have otherwise done? It is not even pretended that the 
plaintiffs’ goods were put at the bottom of the hold and could not, there> 
(ore, have been easily taken out again. I am, therefore, of opinion that 
there was no estonp^l against the plaintiffs under s. 115, Kvidence Act 
(I of 1872). 

But it was further contended for the defendants that as the money 
was exacted from the plaintiffs by the defendants, not in their personal 
capacity, but as agents for the owners, therefore the plaintiffs have no 
right to sue the defendants, but must enforce their claims, if any, against 
the owners. I am, however, of opinion that this contention is not well 
founded, for the following reasons :— 

(1) Although the defendants professed to act as agents they were 
really acting for themselves. Tney trok advantage of their dual position 
and enforced their own claim as charterers against ICaramsi DhaTsi& Go. 
under the guise of enforcing the owners’ lien against the cargo. 

(2J The defendants have never accounted to the owners for the moneys 
recovered from plaintiffs according to their account (Ex. 6). They have 
treated all the moneys recovered from plaintiffs as moneys due to them¬ 
selves as charterers. The account they rendered to the owners was not 
on the footing of the account (Ex. 6) at all, but on the footing of moneys 
due from themselves as charterers to the owners. In fact, the defendants 
treated the moneys received from the plaintiffs as their own, precisely in 
the same way as the other moneys received by them as charterers. The 
mere fact that the sum of £137 9*11, for which the defendants accounted 
to the owners (Ex. 15), is partially made up of some items which are 
common both to Ex. 6 and Ex. 15, is not sufficient to support the defend¬ 
ants’ contention, inasmuch as the footing on which they were arrived at 
was entirely and essentially different. The resemblance [969J between 
the items is merely suuerffoial and di-^appears on closer examiination. 

(3) As the moneys exacted from the plaintiffs were really and 
primarily duo to the owners from the defendants themselves under the 
charter-party, it follows that they must be treated as moneys p*ud for the 
use and bonoBbof the dofondauts, and are, therefore, recoverable from the 
defendants personally. {Vide 1 Bullen and Leake, pp. 278-281. aud the 

cases collected there.) , , ..... . 

Hut it was argued that whatever might have bean the original liability 

of the defendants to the owners, it had ceased before the payment was 
made undrr the operation of the cesser clause in the charter-party. Tnis 
clause runs as follows : —" Chart-erers or their agents to have the option of 
under letting the vessel in whole or in part. Charterers’ or their agents 
liability to cease on oomplotion of shipment, provided the cargo is worth 

the freight, dead freight and demurrage, if any.” 

Now in this case there is no evidence to show that the ship was 
ccmplotely loaded. On the contrary, if Mr. Hussey’s evidence is to 
be believed, the captain expressly declared in Mr. Wilson’s own presence, 
on the day of sailing, that the cargo was short by 80 to 100 tons. It is 
true that no complaint has been made by the owners about any short 
cargo ; but as the defendants seek bo escape from an admitted liabilityi 
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I oannob look upon mere negative evidence of that kind as sufficient bo 1899 

A A. 1^ 9*« 

exonerate tbem. ,, ^ *. •» _ 

The defendants’ contention that completion of shipment means ^ 

the complete loading of any portion of the cargo, no matter how small. 

seems to mo entirely untenable. 1 think that expression must be on the ClVlB. 

complete shipment of the entire cargo aooordiog bo the charber-party. In ^ »5I = 

my opinion, therefore, in order to escape from their liability by virtue of ^ ^ 

the cesser clause, it was necessary for the defendants nob only to prove 

that the cargo was worth the freight, dead freight and demurrage, but that 

it had taken up the whole of the available space in the ship as provided in 

tbe charter-party. , . j. ^ j t ♦*. 

Bub further, having regard to bbo dual position of the defendants, it 

does not. in my opinion, lie in tbe defendants’ mouth to allege under the 
circumstances of this ease, that their liability [670] had ceased a,nd thus 
to transfer it to the cargo. Defendants as charterers were hound to pay 
the difference or demurrage in cash before the ship sailed. They did so lo 
some cases. Thov undertook to do so in other cases {vide Bxs. A 12 and 
A 14). and it does nob lie in their mouths to say that they as agents did 
nob enforce the payments from themselves as charterers, and that, there¬ 
fore, they are discharged from all liability as charterers. 

As a matter of fact, in their account with the owners (Exs. Nos. 14 
and 15'. they treat themselves as liable to the owners, and it 
occurred to them, till the hearing before me. to allege that their liabihty 
as charterers had in any way terminated under the cesser clause. {See 
Mr "Wilson’s evidence in cross-examination). This contention is, there¬ 
fore. purely an afoer-thought and is. in my opinion, without any solid 
foundation. In this view of the case the authorii les cited by Mr. Lowndes 
as to the meaning and operation of the cesser clause are inapplicable bo 
the present case (vide Bannister v. Bresfauer (1) : Frt^tcesco v. Massey C2> , 

Kish V. Cory (3) ; Sanguinetti v. The Pacific Steam Company {4:).) 

Having regard to tbe conclusions at which 1 have arrived on the 
other parts of the case, it seems to me unnecessary to express any opinion 
on various points discussed at the har, such as the liabil by of the plaintiffs 
cargo bo nav freight, dead freight, demurrage and any other lawful claim 
agaiosn the* freighter, in respect of other people’s cargo, whether the captain 
could enforce the lien on the plainbiefs’ cargo before their arrival at Liver¬ 
pool.— whether the moneys exacted from plainuffs under VI could he 
properly considered as freieht. dead freight, and demurrage (see Ga>d^ner v. 

Trfchmann (5i). These questions have for my present purpose become 
merely of academic interest, and I do not propose to discuss them. i 
mainly rest mv decision on the ground that the defendants were wrong in 
nob delivering back the cargo and that, therefore, the plainiiffs were 
entitled to have it carried at I6s. 64. per bon. and that all the moneys 
exaottd f.om them in excess of the amount due at that rate must bo 

refun ^ed to them. . • 

[571] I will now proceed to record my fandiogs upon the issues. 

(2) In tbe negative. The defendants purported bo exercise, bub did 
nob bona fide exercise, the owners’ alleged lien for the benefit of the 
owners. They exercised it for th^ir own benefit. 

(3) The plaintiffs paid the £'123-5 5 nominally to the defendants as 
agents for the owners, but really for the defendants benefit. The 


<1) ti.R. 2 O P. 497. 

(3) (IR76) X, R 10 Q B. 653. 

<6) (1884) 15 Q.B.D. 154, (159). 


(2) a«73l Ij R. rt Ex. 101. 

(4) (i877) 2 Q.B.D. 238, (249). 
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defendants have accounted to the owners for the sum of £437-9-11. but 
not specitically or really as part of the £523-5-5 recovered from the 
plaintiffs. (His Ijordship stated his findings on the other issues and 
continued:—) 

And I pass a decree for the plaintiffs for the sum of Rs. 7,973-10-5, 
being the equivalent of £523-5-5, with interest thereon at the rate of 9 
per cent, per annum from 29th June, 1898, till this day, less the sum of 
Rs. 37-2-6, being the equivalent of £2-8-2 and interest thereon brought 
into Court, and less the further sum of Rs. 608-7-1, being the equivalent 
of £33-7-4 refunded to the plaintiffs on 10th September, 1898, (and interest 
on the two last mentioned sums from the dates of their respective pay¬ 
ments) and costs. Further interest on judgment at 6 per cent, per annum 
till payment. 

This decree is without prejudice to the right of the plaintiffs (if any) 
to recover the difference between the amount of the freight on 2,100-5,555 
tons at the rate of 16s. 6d. per ton and 30s. per ton by virtue of the 
plaintiffs* protest. 


Against this decree the defendants appealed. 

Lowndes (.Scott with him), for the appellants (defendants).—The 
money which the plaintiffs now seek to recover was paid to the defendants 
as agents of the owners by reason of the lien which the owners had on the 
plaintiffs* 2,100 tons of cargo for the unpaid balance of freight due to the 
owners under the charter-party at SOs. per ton and for demurrage. The 
plaintiffs have now brought this suit against the defendants in their 
personal capacity to recover this money. The main question is, was 
there a lieu on the 2,100 tons ? The plaintiffs contend there was not, 
alleging that their goods were not shipned under the [572] charter-party 
which gave the lien, but under the shipping orders obtained by them from 
Karamsi Dharsi & Co. We say that the plaintiffs knew there was a 
charter-party and must, therefore, be taken to have known that the goods 
could only be taken on board on the terms and conditions contained in it 
— Peek V. Larsen (1); Abbott on Shipping (13tb Ed,), pp. 265-6; The 
Stornoway (2) ; Kay v. Field (3) : Joties v. TIough (4) ; Hayn v. 
Cxdliford (5); Small v. Moaies (6) ; Kay’s Law of Shipmasters and Seamen, 
S 3 . 302, 304, 305 and 307 : Maude and Pollock, Vol. I, p. 340 ; Scrutton 
on Charter-party, pp. 41-42 ; Carver’s Carriage by Sea, pp. 97, 689; Shand 
V. Sanderson (7) ; Armstrong v. Allan (8) ; Fry v. Chartered Mercantile 
Bank of India^ tCc. (9) ; Pearson v. 6fosc/ien (10) ; The St. Cloud (11). 

From tbo fact that shipping orders at the rate of 16s. Gd, per ton had 
been given to the plaintiffs, it does not follow that they tendered their 
goods for shioment at that rate. See Abbott on Shipping, pp. 262 to 264 ; 
Carver’s Carriage by Sea, ss. 41, 44 ; Scrutton on Charter-party, p. 49 ; 
Grant v. Norway (12); Cox v, Bruce (13) ; Pearson v. Goschen (10). 


( 1 ) (1871) L.R. 12 Kq. 378. (2) (1882) 51 Tj.J. (Adm ) 27, 

(3) '1882) 4 Asp. (N.S.) 52G. (4) (1879) 6 Es. D. 115.(129). 

(5) (1878) 3 C.P.D. 410. (6) (1033) 9 Bing. 574. 

(7) (1859) 29 Zi.J. (Ex.) 278 = 4 H. and N. 391. 

(8) (1892) 0 Times L R. 613. (9) (1866) L.R. 1 C.P. 609, 

(10) (1864) 33 L-J. (C.P.) 265«17 O.B. (N.S ) 352, 

(11) (1863) 8 Law T. Rep. 54. (12) (1861) 20L.J.(C.P.) 93. 

(13) (1886) 18 Q.B.D. 147. 


382 


X11.3 


BAIjIiI brothers V* OHABItiDAS IiABIiUBELAI 28 Bom. 874 


The right to Uon -was never waived—Sorutton on Charter-party, 1899 
B. 153, p. 277 ; Abbott on Shipping, p. 266. The defendants exercised the M aboh 7* 
owners* lien and paid the money over to the owners. The charterers and 
the cargo were both liable to the owners, and the defendants as owners 
agents realized the sum due from the cargo. The money was really due OIV^. 
by Karamsi Dharsi & Go. to the defendants under the sub-charter and to ^ BBlsa 
the plaintififs undar the contract made by them for shipping. Whoever^ 
has to pay in this suit will recover it from Karamsi Dharsi & Co. 3 ^^ 

The lower Court held that the defendants as charterers were primarily 
liable. That is not so. See cesser clause in charter-party. As to the 
meaning of cargo, see V. Breslauer (l) ; [5733 Grayv. Carr {2); 

French'^. Gerber (3) ; Sanguinetti v. Pacific Steam Co. (4). 

The lower Court had no power to reserve a right to the plaintiffs to 
claim difference between 16s. 6d. and 30s. by separate suit. 

They also cited Christie v. Lewis (S) ; Porteus v. Watney (6). 

Macpherson with iang(Advocate-General), for respondents (plaintiffs). 

_The defendants are sued in their dual capacity as agents of owners and 

as charterers. The plaintiffs shipped the goods in question and the defend¬ 
ants claim as agents for owners to have the lien upon them which is given 
by the charter-party. But the plaintiffs did not ship under the charter- 
party. Notice of a charter-party no doubt shows that a shipper intends 
to be* bound by the rate mentioned in it, but this inference may be 
rebutted—Abbott on Shipping, pp. 260—266 ; Shand v. Sandersoyt (7) ; 

Peek V. Larsen (8). 

We were no doubt put upon enquiry, and the result of the enquiry 
was that the plaintiffs struck out the clause in the charter-party—Kay on 
Shipmasters and Seamen, s. 306, p. 209; Gardner v. Trechjnann \ 

Carver on Carriers by Sea, s. 676, p. 680 ; Watkins v. Rymill (10). 

JUDGMENT. 

Candy, J. _Tt is unnecessary to recapitulate the introductory facts, 

which are lucidly set out in the judgment of the Division Court. 

On the preliminary point (that on the allegations in the 3rd 
paragraph of the plaint being given up the claim was at once demurrable), 

I have no doubt. The disputes between the parties were clearly set out 
in the issues. Mr. Justice Tyabji ruled that tbe case should proceed 
without prejudice to the right of defendants to apply for adjournment for 
further evidence if necessary. No evidence has been shut out, and it is 
quite impossible for the Court now to refuse to decide the case on the 

[5743 The 2nd paragraph of the plaint recites that the defendants 
refused to give the plaintiffs the bill of lading unless the sum of £523-5-5 
was paid, and the plaintiffs say that such refusal was wrongful and not 
justifiable. That is the main question. "Was the refusal, under the 
circumstances stated, wrongful ? Tbe answer to that question depends 
upon the finding on the I4th issue, viz., “ plaintiffs upon 

learning that bills of lading would not be signed for the 2,100 tons at 
16s. Qd. were not entitled upon demand to have the said 2,100 tons 
re-delivered to them by the captain ? ’* 


<1) (1867) L.R. 2 C. P. 497. 

(3) (1876) 1 C. P. D. 737. 

(5) (1821) 2 Br. and B. 410 (441). 
(7) (1859) 4 H. and H. 381. 

(9) (1684) IS Q.B.D. 164. 


(2) (1871) Zi R. 6 Q. B. 522. 
(4) (1877) 2 Q B.D. 238. 

(6) (1878) 3 Q B.D. 534 (538) 
<8) (1871) Ij.R. 12 Eq. 378. 
(10) (1683) 10 Q.B.D. 178. 
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Id arriving a6 a on this issue I have consulted the various 

authorities and cases quoted at the bar; but I do not think it necessary to 
burdon this judgcnent with a resume of them. It seems to me that the 
task imposed upon the Court is to hod soma Legal principle upon which the 
decision must rest. The facts of this case do not exactly tally with the 
facts of any reported case, and it would be only waste of time to 
distinguish this or that case from the present one. 

Now what were the relations between the parties when plaintiffs 
sent their wheat on board ? First there was the contract of the charter- 
party between defendants and tbe owners of the S.S. “ Paddington.” 
Tnen there was a contract between plaintiffs and Karamsi Dbarsi & Co, 
that the la ter would have the plaintiffs* wheat conveyed to Liverpool in 
tbe S-S. Paddington” at I6s. Sd. a ton, and plaintiffs bad dt-leted in tbe 
memoranda of the agreement (the shipping orders) the ” lower or higher 
rate ’* clause* Karamsi Ddarsi & Go. had agreed to this deletion. No 
doubt plaintiffs knew, when they sent the wheat on board, that the ship 
was a chartered ship, and they must be taken to have known the charter 
rafe (30s.), and the other clauses in tbe ohatber-party, which was in the 
U!^ual form. Therefore they must be taken bo have known that there was 
tbe customary clause that the captain was to sign clean bdi of lading at 
any rate of freight required by tiie charterers or their agents, without 
prejudice to the charter, but at not less than the average chartered rate, 
unless the difference was paid in cash before sailing. Therefore they are 
entitled to take advantage o' that clause. As a fact, they bad nob seen 
the charter-party when [S75] they sent their wheat on board, and they 
and their solicirors contended that the g‘>o<ls wore nob shiopeJ under the 
charter-party, bub that the captain by receiving the goods under the 
siiipping orders had entered into an engavemont bo carry the goods at the 
rate inserted in the shipping orders—contentions which are not sound. 

I3ub when it is found that the plaintiffs are legally affected with 
notice of the charter-party, then it would be inequitable to disallow them 
tbe benefit of any clause in the oharfer party. Their wheat having been 
sent on hoard under shipping orders signed by the sub-charterers (which 
fact wa< known to the captain), they were entitled to clean bills of lading 
at iGs. 6d., tbe difference between 16s. C'i. and 30s. being paid in cash 
before sadii g Of course, if Karamsi Dharsi & Co. had not been in p»'cnni- 
ary difljcultres. they would have naid or caused tohe paid this difference, 
and the clean bills of lading with 16*. 6rf. inserted would have been given to 
pi litjbiffs as they dotnanded. But Karamsi Dharsi & Co could not pay. 
Wnab then happened? Deirndaobs, who were in the dual position of char¬ 
terers. and so liable bo the owners under the contract contained in the 
charter-party, and aUo agen's for the owners, refused to let the captain s gn 
the bills of lading under the chartered r^te (see their letter supra). Then 
at once pl^vintiffs demanded their wheat back sgain. The cap ain refused, 
and loft Bombay with the wheat on board, no bills of lading for it having 
beoD then &,igned. 

Were the plaintiffs entitled to thus demand their cargo back ? Mr. 
L*>wndes points to the extrenae inconvenience which would he caused by 
shippers, after shipping goods for eight days, demanding tbe goods back 
bec>iU'*e the charterer would not fulfil his contract with tbum and nrocuro 
bills of lading at his contract rate. True, but it would be also inconveni¬ 
ent for shipoers, if they af'.er receiving notice from the sub-charterer that 
the ship was ready to receive the goods which he (the sub-charterer) bad 
contracted with tbe shippers should be conveyed at 16s. Sd. must first 
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go to the sub oharterer and satisfy themselves what is the oharterod rate, 1899 
and whether the sub-oharterer oan give security for the due payment Maboh 7« 

before the ship sails of the difference between the contract and the - 

chartered rate. It is not a question of balance of inconvenience : [576] ORiaiNAIi 

the question is whether the shipper, being taken to have known of all the OlVIB. 

clauses in the charter-party, must be assumed by sending his goods on 

board to have contracted with the owners to be bound by all the terms of 

the charter-party as to chartered rate, owners’ lien, (&o.,—if the sub- ^ **I^q“**** 

charterer who contracted with him fails to perform his contract, viz.^ to * 

procure for him clean bills of lading at a lower rate than the chartered 

rate, by paying the difference according to one of the clauses in the 

charter-party. I entirely agree with Mr. Lowndes that plaintiffs could 

only require the charterers (including the sub-oharterec) to obtain for them 

hills of lading according to the charter. But the charter-party provided 

for plaintiffs obtaining just what they wanted. It cannot be pretended 

that until a bill of lading is signed there is any express contract between 

the shippers and the ship. Is there an implied one.— implied from the 

fact that the shippers sent the goods on board in accordance with the 

order given by the charterers '? Surely their conduct raises no implication ; 

they acted strictly in accordance with the mercantile usage of the port. 

They sent the goods with the shipping orders to the Port Trust officials, 
and from that time everything was done according to the rules. Directly 
they beard that there would be a difficulty about procuring bills of lading 
at a lower rate than the chartered rate, which was permissible according 
to a special clause in the charter-party, they stopped shipping and demand¬ 
ed their goods back. And what did the charterer do? He said in otfoct : 

** True, as charterer I am responsible to the owners of the ship ; true, my 
partner in the charter will not pay the difference in rates and so procure 
the bills of lading as demanded : nor will 1: nor will 1 lot the captain 
sign for less than the charter rate, but I will hurry up matters and get 
the steamer off with the shippers’ goods on board, and then they must 
take bills of lading with 30s. rate inserted or do without them.” I confess, 
on a view of the equities of the case, there can be little or no doubt. The 
crux of the whole matter seems to me to lie in this, that notice of the 
charter-party, which is the foundation of defendants’ argument, makes no 
ditference in thti present case, because the charter-party empowers the 


captain bo sign bills of lading at any rate of freight. That was the 
argument of Mr. Blackburn CS77] (as he then was) when as counsel in 
Shand v. Sanderson (1) he succeeded in his demurrer. Of course, 
plaintiffs must be taken to have shipped under the charter-party : they 
must, therefore, be taken bo have shipped under that clause. If they 
had notice, actually or impliedly, that there was no such clause in 
the charter-party, the case might be different. It was the charterers 
who prevented that clause being acted on. But that clause is for the 
benefit of the charterers, so that they may carry out their contract with 
the shippers of goods. Surely, if they prevoub its being acted on, the 
shippers may demand back their goods. Otherwise charterers may induce 
shippers to send their goods on board a ship in the belief that the clause 
will be acted on, and then may refuse to let it be acted on, and thus compel 
the shippers to accept bills of lading at a higher rate than what they 
contracted for. Mr. Lowndes in his able argument naturally relied on tho 
judgment of the Master of Bolls, Lord Romilly. in Peek v. Larsen (2) ; and 


<1) (1859) 4 H. and N. 331. 


(2) (1871) Li. R. 12 Eq. 378, 
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1899 QO doubt there are expressions in that judgment which taken by themselves 
MARCH 7. may be used as a foundation for the argument that in the present case 

- the plaintiffs were not entitled to demand their cargo back. In Peek y. 

ORIGINAD Larsen it was held that the shippers were so entitled. Lord Romilly said : 

OrvUi. ** The case depends upon this:—Had the plaintiffs, the shippers, notice of 

- this charter-party, or was it their bounden duty to inquire whether there 

23 B. 351= was a charter-party or not? I fully admit that every person is bound by the 
1 Bom. I*.R. contents of a charter-party of which be has notice.” And so it is contended 

that, as the shippers in the present case had notice of the charter-party, 
therefore they were houod to accept bills of lading with the chartered 
rate, and not their contract rate, inserted ; and on the charterers refusing 
to allow the captain to give bills of lading at less than the chartered rate, 
the shippers could not demand back their cargo. Bub it is more than 
doubtful whether Lord Romilly would have assented bo such a contention. 
On the contrary, he said : “ Why is the shipper not to be allowed to have 
back his goods ? He has entered into no contract. This would be to bind 
him by a contract which not only he has never entered into, but which 
he has refused to enter into.” Is not that principle applicable to the 
[678] present case? Plaintiffs were not guilty of laches^ they acted 
strictly in accordance with the custom of the port for sending goods on 
board. The agents of the owners and the charterers knew that plaintiffs 
always delete the higher or lower rate clause in shipping orders. They 
knew that plaintiffs had nob contracted for anything but 16s. 6<i. No 
fresh contract was entered into. On what principle, then, were plaintiffs 
nob enbibiod to have their goods back ? 

It is interesting to note that in Peek v. Larsen, plaintiff's counsel 
contended that the cbarber-pai*ty authori^jod the captain to sell bills of 
lading at a lower rate of freight than that reserved to the owners of the 
vessel, while defendants' counsel contended that tlio captain had no 
authority to sign bills of lading except on the terms of the charter-party, 
moaning apparently except with the chartered rate inserted. Lord Romilly 
did nob allude to this point : it is untouched by the judgment, which rests 
on tlio principle that the shippers had entered into no contract (express or 
implied) which could compel them to receive bills of lading at a rata 
higher than thoir contract rate ; and as they were not guilty of «-ny laches 
they could ask for their goo is back. As Cockburn, C. J., said in Jones y, 
noucj)i{\), the most material circumstance in Peck v. Larscii was that the 
shipper of tho goods ffoding he could not get a bill of lading without 
reference to tho tonus of the charter, said : This is not the contiaob upon 
which I desired to enter, or upon which I shipped my goods. 


Flero the most material circumstance is that the shippers, being taken 
to have known of the existence of the charter-party, but finding that they 
could not get bills of lading according to a special provision of that oharter- 
parr,v. and finding that the captain and ebar^rers refused to give them 
bills of lading without the insertion of a rate different from their contract 
rate, said : ” Thai is not the cootracb upon which we desired to enter or 
upon which we shipped our goods." Therefore, they were entitled to a 

return of thoir goods. 

It must be romembered th^t at this stage of the case which wa are 
considering no bill of lading had been given. If lolamtiffs had succeeded 
in "etbin" from tho captain bills of lading at [579] 16s. Gd. without the 


( 1 ) fl879J, 6 Exoh. D. 116 C120). 
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differenoe being paid, then since the shippers knew that neither charterer 
nor master had authority to bind the shipowner by granting hills of lading, 
unless the master at the same time received the difference between the 
chartered and the bill of lading freight, they would not have much reason 
to complain if they were held to be estopped from denying that they had 
shipped their cargo subject to all the terms of the charter-party. As to 
such a case, reference may be made to the remarks on p. 265 of Abbott 
on Charter-party Cl3tb Kd.). The learned authors proceed to discuss the 
case of Peek v. Ijarsen, in which it was suggested that a shipper might, by 
allowing his goods to be stowed at the bottom of the hold and by not 
applying for his bill of lading in due course, be guilty of laches, and so be 
prevented from relying on the absence of notice. ** But even in such a 
case it is difficult to see what the shipowner could do except either to give 
up the goods, or to carry them on the terms on which the shipper sent 
them, or at the current freight, for there is no other contract on 
which the latter can be charged. It is submitted, that even if a 
shipper before sending his goods for shipment bad notice of the existence 
of a charter-party be would be entitled to make the same demand.'* The 
learned authors then make remarks which seem to show that there are, 
in their opinion, obiter dicta in Lord Homilly’s judgment condicting with 
the proposition set forth above. With great respect, I venture to think 
that Lord Homilly'a decision rests on the principle which the learned 
authors maintain, viz.^ contract. So here the question is, contract or 
no contract ? If no contract, were plaintiffs guilty of laches? If not, 
why could not they ask for their goods back ? Plaintiffs did not 
request the captain to exceed his authority. If, because the charterers 
would not and the sub-charterers could not arrange for him to give 
bills of lading under a clause in the charter-party which permitted him 
to give what the plaintiffs asked for, he was unable to comply with their 
request, then he bad no course open bub to return the goods. For a 
very similar case, a “ clean receipt ’* being asked for, reference may be 
made to Armstrong v. Allan (1). 

I find, then, that the captain wrongfully refused to return the goods 
upon plaintiff’s demand. Me was, therefore, a converter [580] of those 
goods. But the matter does not rest here. Plaintiffs being anxious to 
obtain clean bills of lading—^the goods being on their way to Liverpool 
without any bills of lading at all—bad an interview with defendants 
on 28th June ; and defendants then said : “ We will nob give you 

clean bills of lading, even at the chartered rate, unless you give us a sum 
of money, say £520.” Defendants wore then affecting to exercise the 
owners’ lien as per their charter-party for freight, dead freight and demur¬ 
rage. Leaving aside for a moment the consideration of what the 
defendants affected to do. and what they really did do, and treating the 
demand as simply a demand for a sum of money, the question is, were 
the plaintiffs forced to give this sum of money in their desire to get 
possession of what they wore entitled to possession of ? In my opinion 
this question must be answered in the affirmative. Tho captain having 
wrongfully refused to give back the goods, was bound to convey them at 
the rate at which the sub-charterers had contracted, certainly if that 
was a reasonable rate ; and it is not protended that rata 16s. Gd. was not 
a reasonable rate. Therefore, apart from any remedy which the plaintiffs 
might have had for wrongful conversion, the plaintiffs were entitled 
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to aak for bills of lading at 16s. Qd. To get that which was their due, or 
rather to get the bills of lading at 30s., which was even something less 
than their due, plaintiffs were compelled by defendants to pay a sum of 
money. Therefore, they can recover back that sum of money. 

But the case does not even rest here. When the captain was a^ked 
by the plaintiffs to give clean bills of lading at 16s. 6d. he replied : “ No 
I cannot under the charter-party do that, unless the difference is paid ; 
bub I can give you clean bills of lading at 30s." That was his proposal 
made up to the time of his sailing, but there was no acceptance on plaint¬ 
iffs’ part. So there was no agreement. That the captain could do what 
he proposed, is clear from the charter-party. His authority expressly 
given by the charter-party to sign clean bills of lading at less than the 
chartered rate, if the difference should be paid, would imply a distinct 
authority to give clean bills of lading at the chartered rate. This is what 
he offered, but the plaintiffs would not accept, and demanded their 
goods back. Bub the captain sailed [581] away with their goods, and 
one of the last things he did was to leave authority with defendants bo sign 
bills of lading for hica, and he particularly authorized thena to sign 
plaintiffs’ at 30s. (see A 13. p. 164). It is obvious frona his conJuct that 
he meant that defendants should sign clean bills of lading at 30s. Defend¬ 
ants clearly so understood. On the very next day (25th June) they wrote 
to their London agents that they had hurried the steamer off : so Rallis 
can either 611 up their bills of lading now at SOs. or do %oithouz them. 
That was the alternative. Glean bills of lading at 30s. or no bill of lading 
at all. Bub when the interview took place on 2dth, defendants went 
further. Rirst they proposed that Rallis should do without any bills of 
lading at all. That Rallis declined and they said : “ Though wo are not 

bound to accept bills of lading at SOs. we will do^^ so under protest." 
Then defendants turned round and in effect said : It is true that the 

captain’s express authority to us is to give you clean bills of lading at 
SOs. ; that is, what ho would have done and in so doing he would not have 
exceeded his authority. But we must protect owners lien, ito., so we will 
not give you clean bills of lading even at 30s., unless you give us enough 
moneys to roimburse us what Ivaramsi Dharsi Co. owe us, and what in 
consenuonee of their default we have to make good to the owneis. On 
those facts it cao be fairly argued that Rallis wore on 28th June entitled 
to clean bills of lading at 30s.. and when defendants compelled them 
to pay 4520 odd to get what they wore entitled to. defendants must 
refund the same. Of course I take it that the clear intention of the 
chartor-party was that the captain should sign bills of lading as agent 
for blie owners and nob as agent for the charterer. It is obvious that 
in such a case bo does so. See Carver’s Carriage by Sea (2nd Ld)., 

pp. 165, IGG. 170. 

In this view of the case it is unnecessary to dwell at length on the 
arguments which wore addressed to us in reg^'d to the nature of the sum 
of money which defendants compelled plaintiffs to pay on the 28th June. 

Defendants affected to bo exercising the owner’s lien on the cargo for 
ireieht &o as per their charter-party. The clause m the charter-party is 
" The captain to have a lien on the cargo [582] for all freight, dead freight 
and demurrage, and for any other lawful claim against the freighter." As 
this prospective lien of the captain could only arise on the arrival of the 
goods at Liverpool, it is difficult to sea how the owners’ agents could 
oxereise it on 28th June in Bombay. 
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However that may be, when asked to render an account showing the sum 1899 
due by plaintiffs, defendants rendered the account (Ex, 6 ), dated 29bb June 7. 

1898, showing what ICaramsi Hharsi & Co., owed to defendants in regard 
to the loss on the charter-party as between defendants and the owners of 
the ship; and when asked to explain this absurdity, they gave an explana- 0^25"* 
tion which admittedly was no explanation at all. Even in this account, 551 =» 

defendants did not deal fairly with Karamsi Dharsi & Oo.. for they made ^ Bom. b R, 
no allowance for “pockets,” an allowance which they claimed and 
obtained from the owners. The absurdity of the account (Ex. 6 ) is shown 
by the fact that defendants claimed to recover from plaintiffs the differ¬ 
ence in the rate of a shipment of 646 tons which defendants had let 
to plaintiffs at 18s. 3d. a ton, but the bill of lading of which, at defend¬ 
ants’ special request, plaintifis had consented to receive with the chartered 
rate of 30s. inserted, defendants paying there and then the difference 
between 18s. Sd. and 30s, That very difference, which defendants had 
voluntarily paid plaintiffs on one day, defendants claimed to recover back 
from plaintiffs on another. However, turning for a moment to the 
account rendered by tbe defendants after the suit was filed, we find that 
it is made up of two items (a) .€437-9-11 and ( 6 ) £83-7*4—total £620-17-3- 
Item (a) is'made up thus: Defendants gave shipping orders to Meghji 
Vallabhdas, D. Sassoon & Co., Sanday & Co., and Latham & Co., to ship 
wheat (amounting altogether to about 944 tons) at rates below chartered 
rate ( 26 s. and 18s. 9d.). According bo the charter-party the difference 
between these rates and the chartered rate was to be paid in cash before 
sailing. As defendants said in their letter to the captain. A 12 (p. 163), 

“ tve pay the difference here.” Defendants, both as agents of the owners 
and as charterers, and tlie captain all failed in their duty. The mooey 
was nob paid. For Sanday’s and Liatham’s shipments t583J bills of lad¬ 
ing were given after the steamer bad loft. The duty imposed on defend¬ 
ants still remained. Now defendants say, “ We had a right on 28th Juno 
to exercise the owners’ lieu and to compel plaintiffs to pay us that 
difference due on the consignments of those four shippers, for which the 
captain at the end of the voyage would, owing to our default, have had 
a lien on the goods.” It is more than doubtful whether there was 
uoder those circumstances any shipowners’ lien oven over the goods 
of those four shippers for this difference in freight (see Gardner v. Trech- 
mann (1). Cex'tainly there could be none against plaintiffs goods. So, 
too, with item ( 6 ). It represents demurrage, which by the terms of the 
charter-party was to be paid in cash by the charterers to the master day by 
day. The captain asked for it. Defendants failed in their duty and 
did nob pay it, but they gave the captain a letter (A 14) in which they 
admitted that thov were responsible to tbe owners for the same. Biit 
on 28th Juno defendants claimed to say that, as they had failed in 
their duty, they could legally compel plaintiffs to pay them what they 
admitted was due from them to the owners. As a noatter of fact, the 
authority of the case last quoted shows that there was no owners’ lion for 
the demurrage under tbe circumstances which happened. But, apart from 
that, defendants could nob. in the position in which they stood, exercise, 
as owners’ agents, a lien which might prospectively come into existence 
solely owing to their default as charterers. 

Id the view which, as shown above, I take of the case it seems to me 
that defeadants throughout have been altogether in the wrong, and that 

(l) (1834) 16 Q.B.D. 154. 
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the order of the learned Judge of the Division Court, decreeing with costs 
the full amount claimed {minus the sums paid into Court), was right and 
should be confirmed with costs. As to the remark made by the learned 
Judge at the end of his judgment, and the declaration in the decree that 
the decree was without prejudice to the right of the plaintiffs (if any) to 
recover the difference between the 165. Qd. and 30s. rates, it is, I think, 
sufficient to remark that, if the plaintiffs’ alleged right legally exists, the 
declaration in the decree does not give it greater force, C3843 and if it does 
not legally exist, the declaration in the decree will not give to it legal 
effect. I would, therefore, omit it from the decree. 

Starling, J.—The plaintiffs in this case, Ralli Brothers, in March, 
1898, entered into a contract with Karamsi Dharsi & Go. by which they 
agreed to take and the latter to furnish them with 3,000 tons of freight in 
a first class steamer, to bo thereafter named, for shipment in June to one 
or more of certain named ports in Europe. Subsequently the plaintiffs 
declared Liverpool for their option of ports and Karamsi Dharsi & Co. 
afterwards declared the S. S. “ Paddington " as the steamer on board 
which they would furnish room for the plaintiffs’ goods, and inserted that 
name in the document hereinafter referred to. This contract was made 
between these two parties through a broker, and on the contract being 
completed, shipping orders signed by Karamsi Dharsi Sc Co. were sent to 
the plaintiffs, which, besides containing the usual authority to the captain 
to receive the goods, also contained the terms of the contract between the 
plaintiffs and Karamsi Dharsi Sc Co. 

The S. S. Paddington ” was chartered in London by the defendants’ 
firm there, and by an agreement between Karamsi Dharsi Co. and the 
defendants hero it was agreed that they should be equally interested in 
the charter-party, and it was by virtue of this agreement that Karamsi 
Dharsi Go. inserted the name of S. S. “ Paddington ” in the shipping 
orders signed by thorn and given to the plaintiffs. Consequently all 
goods shipped under those shipping orders wore, as between Karamsi 
Dharsi S: Co. and the ship, shipped in fulfilment of their obligations as part- 
charterers. 

It also appears from the evidence that although the plaintiffs did 
not know the exact terms of the charter-party, they took it for granted 
that there was a charter-party and that it contained nothirjg hut the usual 
terms, which was in fact the case. 

The shipping order declared the rate of freight to be 165, Gd. a ton, 
and the plaintiffs had, before they accepted the order, insisted upon the 
clause " Bills of lading, if required, at lower or higher rate, difference 
payable here as customary, ” being deleted. [58S] Consequently as between 
them and Karamsi Dharsi Sc Co. they were entitled to clean bills of 
lading at IGs. Gd. a ton. The charter-party provided that the captain 
was to sign bills of lading at any r ite required by the charterers, but that, 
if that rate was less than the average chartered rate (30s.), the chartei’er 
was to pay the difference before the ship sailed, and it was further 
provided that freight, dead freight, and demurrage was to be a lien on 
the cargo. 

The S. S. “ Paddington” was ready to take in her outward cargo just 
before the middle of .Tune, of which notice was given to the plaintiffs, 
who, on and after the 11th June, began shipping their goods. The 
process of shipment is as follows :—The goods with the shipping orders 
are sent down to the Docks, and after certain formalities, immaterial to 
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the daoision of this case, the goods are lodged in one of the sheds near 1899 
-which the steamship is moored, and the shipping orders are kept m the March 7. 
shed office and are there referred to from time to time by the chief ^ 
officer, who superintends the reception of goods by the ship, in order 
to see what goods are coming down from time to time for shipment, and 
they are also open to the inspection of the captain if he chooses to come ^ asi« 
and look at them, but it would appear that ordinarily he does ^ Bom. I-.R. 

them till the steamer is about to start, when they are handed over to him. 

On the 22nd June it became known to all persons having any 
dealings with Karamsi Dharsi & Co. that that firm was insolvent and 
would not be able to fulfil any of its engagements. The plaintifis. 
therefore, sent bills of lading for these goods alreadv on board to the 
captain for his signature filled up at 16s. 6d. Under ordinary circumstances 
he would have signed them, and Karamsi Dharsi & Co., would have paid 
the difference between 16s. Gd. and 30s. before the ship sailed; but, as be 
know that thev would be unable to make such payment, he refused to 
sign the bills of lading, unless the plaintiffs paid the difference between 

16s. 6d, and 30s. 

I stop here to point out the rights and liabilities of all parties up to 
this period of time. 

[S86] Under the contract for freight the plaintiffs bad a >‘*ghb to 
call upon Karamsi Dharsi & Co. to obtain for them clean bills of 
lading at 16s. Gd. and Karamsi Dharsi & Co. were bound to make such 
arrangements as would enable them to fulfil this contract How this 
was done, was absolutely immaterial to the plaintiffs, and under ordinaiv 
circumstances they would have received tbeir bills of lading and probably 
not have known by what means Karamsi Dharsi & C^ carried out 
tbeir contract. To fulfil their engagements, Karamsi Dharsi & ^o. 
chartered half the space in the S.S. “ Paddington ” and then authorized 
the plaintiffs to ship their goods in that steamer by fil mg in her name 
in the shipping order already referred to, under which the goods were 
shipped. As between Karamsi Dharsi & Co., and the ship, these goods 
were shipped in part fulfilment of ther liabilities under the charter^-party ; 
but in what position did the plaintiffs stand ? The authorities cited in the 
course of the argument show that whore a ship is held out publicly as a 
general ship, and a person ships goods on board of her, he is not bound by 
any of the terms of the charter-party, bub that whor*e ne knows of a 
charter-nartv he is prhyia facie bound by its terms, though to what extent 
depends uDo’n circumstances. Consequently, I am of opinion that a ship¬ 
ment by the plaintiffs under a shipping order signed by Karamsi Dharsi 
& Co., was prima facie a shipment under bUe terms of the charter-party. 

Bub, argued Mr. Macpherson on behalf of the plaintiffs, admitting so 
much, the plaintiffs gave the captain notice that they wore shipping under 
certain terms and that they offered him their goods under those terms 
only, and that if he refused to take them on those terms, he ought not to 
have accepted them, and that if he accepted them, he accepted them on 
those terms and no others. Now I will assume that the captain saw the 
shipping note, read it, a*nd compared its terms with those of the chart^- 
party. Taking the case most favourable for the plaintiffs, what would he 
find therein? That the plaintiffs insisted on having bills of lading signed 
at 16s. Gd. and would nob have bills of lading at any other rate, paying or 
receiving the difference between tbat rate and 16s. Gd. to or from Kaiamsi 
Dharsi & Co. Turning to the charber-parby. he would find that he was 
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authorized [887] to sign bills of lading at 16s. 6d. and that Karamsi 
Dharsi & Co. would thereupon be bound to pay the difference between 16s. 
6 d, and 30s. Consequently Karamsi Dharsi & Co. being supposed at that 
time to be solvent, the captain’s reception of the goods with knowledge of 
those terms would be a receipt under the charter>party, because the natural 
inference would be that Karamsi Dharsi & Co. intended to pay the differ¬ 
ence, and the fact that Karamsi Dharsi & Co. subsequently became unable 
to fulfil their part of the contract would not alter the position of the 
captain with regard to goods already shipped. Consequently I hold that 
these goods were under all the circumstances of the case shipped under 
the charter party and were subject to its terms. 

In case the captain refused to sigu the bills of lading at 165 . 6d., the 
plaintiffs demanded, in the alternative, that he should return them their 
goods which he refused to do, and such refusal was justifiable, seeing that 
the goods were shipped under the charter-party. 

When the captaiu refused to sign hills of lading, or return their 
cargo, the plaintiffs ceased shipping under Karamsi Daarsi & Co.’a ship¬ 
ping orders, and engaged freight for the unshipped portion of their 
consignments from the defendants on the S. S. “ Paddington ” at 185 . 3cZ., 
the bills of lading to be filled up at 305. and the defendants paying the 
difference. 

On the 24th June tlie steamer left Bombay witb the plaintiffs’ goods 
on board, the captain having signed no bills of lading for those shipped 
under Karamsi Dharsi & Co.’s shipping orders. 

When the S.S. “Paddington” had started, communicatione continued 
between the plaintiffs and defendants with regard tr> the signing of bills 
of lading by the defendants, who wore authorized to do that by the 
captain before be loft, and with regard to the conditions on which they 
wore to be signeH. The defendants first suggested that the goods should 
go to Liverpool without hills of lading, and that they should be claimed 
there on the mate’s receipt on payment of what might then be due to the 
ship. If this had been done, as will bo seen from nny conclusions [588] 
hereafter sot forth. I am of opinion, the plaintiffs would have gob them 
on payment at the rate of 30.5. a ton, and ‘perhaps the sum due for demur¬ 
rage only without any claim for difference of freight, but this did not suit 
the plaintiffs, as they wanted clean bills of lading. 

Now were the plaintiffs ontilled to bills of lading at all? As I 
understand Mr. liowndes’ argument, lie contended that there was no 
contract between the plaintiffs and the ship, and, consequontly, they could 
not demand bills of hiding at all : but is this so? Ib is quite true that, in 
the first instance, the contract to give l)ills of lading was hotweon the ship 
and the charterers, but by their shipuing orders they assigned portions of 
their right to ship goods to the merchants who had goods to ship, and it 
.seems to mo that the ship recognized the rights of the merchants as 
assignees by issuing to them mate’s receipts in their names containing 
therein no mention of the charterers (see Kx. IS). Now as bills of lading 
are ordinarily signed and dolivorod on production of the mate’s receipts, 
and it is the shippers to whom the bills of lading are necessary, it seems to 
me that whore what may ho called clean mate's receipts it e., without any 
reference to any one but the shippers) are given to the shippers of goods, 
they have a right to demand bills of lading, subject, of course, co the 
charter-party, under an assignment of a portion of which they are entitled 
to claim them. Consequently, in my opinion, the giving of bills of lading 
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by the defendants under the captain’s authority was not a gratuitous act, 
but a duty. As to the terms upon which those wore to bo granted, those 
depended upon the rights of the ship on the one hand and the shippers on 
the otber, and the mode in which it was arranged those rights should be 
adjusted and carried out. The captain before he sailed was willing to have 
signed bills of lading for the plaintiffs at 30s. and that they were, in my 
opinion, entitled to have demanded, but they rerfuse to accept them and 
asked for bills of lading at 16s. 6d. without any payment of difference, or 
a return of the cargo, to neither of which they wore entitled. 

When the steamer had sailed, the state of things was altered, and I do 
not think that then the plaintiffs were necessarily [5893 entitled to 
demand clean bills of lading at 305. Under the provision of the charter- 
party, the liability of the charterers ceased on the departure.of the steamer, 
and, in respect of all freight, dead freight and demurrage, the ship had a 
lien on all cargo not covered by clean bills of lading. Accordingly the 
defendants claimed to bold the plaintiffs’ cargo to satisfy such lien. 

In their first letter on the subject, dated 28tb Juno. 1898, the defend¬ 
ants write : “ We are simply exercising the owners’ lion as per their 

charter-party on the cargo for freight, dead freight and demurrage.” ^Ve 
may leave out dead freight, as none was ever claimed. That was a 
perfectly justifiable position for the defendants under the circumstances 
to take up in form, but the validity of the claim also depended upon 
whether, as a matter of fact, there was any freight and demurrage in 
respect of which a lien could be claimed. The defendants demanded 
that the plaintiffs should pay them the amount in respect of which they 
claimed a lien, and that they would then sign bills of lading at the 
charter rata of 305. per ton. To this the plaintifl's agreed, got their iDills 
of lading, and paid the defendants £523-6-5 in respect of those claipas. 
The question then arises, was there a lien for that or any sum at the time 
the bills of lading wore demanded ? If there was, then the defendants 
were justified in receiving and retaining that sum ; if there was not, then, 
to the extent to which there was no lien, the plaintiffs are entitled to 
recover from the defendants or the ship. Now the first account of how 
the defendants made up their claim is contained in Ux. V, and I must say 
that that appears to be a not very bonest attempt to get back from the 
plaintiffs the sum the defendants had had to pay the plaintiffs in respect 
of the difference of freight on that portion of their goods which was 
Unshipped on the 22nd Juno. The plaintitls disputed that account, but 
the defendants contended that it was quite correct, and the plaintiffs, 
having already under protest paid the sum demanded, had to remain 
silent. I need not say anything more about this account ; for, when this 
suit was filed, the defendants or their legal advisers saw at once that it 
could not be relied on as the basis of their defence, and threw it overboard 
altogether, adopting an entirely different basis of calculation of the amount 
for which they claimed a lien. In the written statement, para. I, the 
[5903 defendants claim a lien for £520-17-3 for freight and demurrage, 
and pay into Court the equivalent of £2-8 2. the difference between that 
sum and £523-5-5, the amount claimed in the account (Ex. C). The sum 
of £520-17-3 seems to be made up of £33-7-4 demurrage claimed in 
and £437-9-11, difference of freight as shown in the account (Ex. 14). As 
regards the demurrage as between the plaintiffs and the defendants, the 
latter were not justified in claiming it. The charter-party provided that 
demurrage was to be paid day by day in cash. This was not done, but 
before the captain left the defendants wrote him a letter, A14, in which 
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they acknowledge that they were responsible to the owners for the 
demurrage then due, and that letter was acknowledged by the captain. 
How, then, could the owners go behind the act of their agent and contend 
that they had a lien for demurrage ? Much less could the defendants when 
acting ostensibly on behalf of the owner claim a lien, which the owner 
had not, for a sum which they themselves had personally undertaken to 
pay. Consequently the plaintiffs are entitled to recover the amount they 
paid on this account. 

Then as to the fiiST-Q-ll. Looking to Exs. Al and A^, I find that 
four large consignments were made by the S.S. “ Paddington ” under 
shipping orders given by the defendants for which bills of lading were 
signed at rates under 30s. Consequently a duty was under the charter- 
party cast upon them to pay the difference between the bill of lading 
freight and the chartered rate before the ship sailed. Now I think it 
would be a great encouragement to fraud and dishonesty if the Court were 
to allow the defendants (not being insolvents) as charterers to say that 
they will not pay themselves as ship's agents the amount which they so 
owe the ship, and then as ship’s agents to turn round upon a shipper who 
bad no bill of lading, and say that they claimed a lien on his goods as 
ship's agents for the amount so unpaid by them as charterers. My present 
impression is that, if it were necessary to decide this point, I should hold 
that the defendants as charterers (being solvent) must bo taken to have 
paid what they owed to themselves as ship’s agents before the steamer 
sailed. It is not, however, necessary for me to decide this point, 
as it seems to me that the defendants have paid what was due to the 
[591] ship. The €437-9-11 montionod in No. 14 as the amount duo to 
the owners is transferred to No. 15 and is there shown to be equivalent to 
Rs. 6,001-1-0, and by the same account it appears that the defendants 
bad at the time of the sailing of the “Paddington" a claim against the 
owners of Rs. 7,513-1-9, and that they actually set off the claim of the 
owners against thorn against this claim of theirs against the owners. So 
that, at the timo the “ Paddington” started, there was nothing due in 
respect of freight for which tlie owners could claim alien. This fact 
accounts for the defendants in A® refusing to furnish the plaintiffs with a 
copy of tlioir disbursemont account with the owners, although asked for 
it in Ex. It also shows that the statement of the defendants in Z, 

that they had sent the money received from the shippers by tho“ Padding¬ 
ton" and another steamer to the owners was untrue as to the “ Padding¬ 
ton" at any rate ; for No. 15 shows that nothing was sent to the owners 
because nothing was due, the whole of the €437-9-11 having been, as I 
have shown, paid by them in another way before that sura was received 
from the plaintiff?. Under those circumstances, it appears to me that 
this claim against the plaintiffs was simply an unrighteous attempt on 
the ]>ait of the defendants to get the payment by the plaintiffs of what 
they wore hound to pay. and had actually in account paid, the owners. 
Consoquently 1 also hold tliat the plaintiffs are ootiblod to recover from 
the defendants the equivalent of €437-9-11 which has undoubtedly 
remained in their hands from the timo it was paid by the plaintiffs on the 
29th Juno up to llie prosont time. 

It is not necessary to determine whether the plaintiffs were entitled 
to raise issues 11-16, because I have practically found issues 11-15 
against tliem and issue 16 is now immaterial, because no claim is made 
for dead freight. It is also not necessary, in my opinion, to discuss the 
Question at length, whether the plaint discloses any cause of action ; 
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because, after the conclusions 1 have come to in this judgment, I am of 
opinion that, after striking out paragraph 3, there is still a good cause 
of action disclosed in the plaint. 

The result of this judgment is that the decree of the Court below 
will be confirmed so far as the amount awarded to the plaintiffs is con¬ 
cerned and costs, but it 
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and this Court doth declare that this decree is without prejudice to the ^ Bom, Ii.R, 
right of the plaintiffs, if any, to recover the difference between the amount gjg 
of the freight on 2,100 tons at the rate of 16s. Qd. per ton and at the 
rate of 30s. per ton by virtue of their protest.*’ If it is part of the same 
cause of action as that upon which this suit is founded, then the plaint;ffs 
have relinquished it, and, under s. 43 of the Civil Procedure Code, cannot 
sue upon it again ; if it is nob, then no reservation is required, and no 
section of the Code has been pointed out wbich authorizes sucb a reser¬ 
vation. This deletion of the reservation of the plaintiffs* rights will, 
however, not affect them in any way, should they be advised to bring a 
suit in respect of the reserved matter. The appellants must pay all the 
costs of this appeal. 

Attorneys for appellants (defendants):—Messrs. Cra^oford, Droton 
€Lnd Co. 

Attorneys for respondents (plaintiffs) :—^Messrs. Lynch, (Xtid 

Oiven. 


23 B. 592 = 1 Bora. L. R. 31. 
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Before Mr. Justice Bareons and Mr. Justice Ranade. 


MaRUTI and another {Original Defendants), Appellants v. 
Krishna and others {Original Plaintiffs), Respondents.* 

[17ch January, 1899.J 

Limitatioii Act {XV of 1877). art. 179— Mortgage — Redemption—Decree for redemp¬ 
tion—No time fixed in, the decree /or payment — Exeaction—Ditnitation. 

Oq the 27 th June, 1885, a conaent-decreo was passed in a redemption suit to 
the following effect ; — 

“ Plaintiffa should pay the sum of Rg. 733 to the defendants within a month 
of this date ; in case they do not pay the money, then in the year in the month of 
Chaitra in which they pay the money, the defendants should give back to them 
po 9 ses- 4 ioQ of the laud; till that time the defendants should pay the Government 
assessment and enjoy the produce in iiou of interest. 

On 27th June. IS'JT, plaintiffs applied for execution of the decree, praying for 
possession alone on the ground that the redemption money had been paid off by 
their payments of assessment, ifco., on behalf of the defendants. 

Held, that the application for execution was tiins-barrod under act. 179 of the 
Ijimitation Act (XV of 1S77). The words of the decree were vague and indefinite, 
and were to be considered as really mentioning no time for payment. [593} 
The decree was, therefore, to oe taken as operating from its dace, and to bo en¬ 
forceable only within three years from that time, unless kept alivo by application 
for execution made according to law within the prescribed periods. 

lAppl., 28 M, 211 (213); R., 10 Ind. Gas. 187 = 14 O. C. 100 ; 12 Ind Gas. 903 = 
14 O. C. 257; Expl., 26 M. 730 = 13 M. Li. J- 412 (413) ; D.. 5 C. L>. J. 289 
(292).] 
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Second appeal from the declsioa of !B>ao Bahadur Chuoilal Manoklal,. 
First Glass Subordinate Judge, A. P., of Satara. 

In 1883, plaintiffs filed a suit for redemption of a mortgage. In this 
suit a consent-decree was passed on 27th June, 1885, which provided as- 
follows :— 

“ The plaintiffs should pay the sum of Rs. 733 to the defendants within 
a month from this date. In case they do not pay, then, in the year in the 
month of Ghaitra in which they pay the money, the defendants 
should give back to them possession of the land ; bill that time the 
defendants should pay the Government assessment and enjoy the produce 
in lieu of interest.” 

On the 27bh June, 1897, plaintiffs gave a darkhast for execution of 
the decree, praying for possession of the property mortgaged, on the ground 
that the redemption money had been paid off by their payments of 
Government assessment, &c., on behalf of defendants. 

The Subordinate Judge of Islampur rejected the darkhast as being 
time-barred. 

On appeal, the Subordinate Judge, A. P., was of opinion that the case 
was governed by art. 178 of the Limitation Act (XV of 1877), and that 
" the right to apply for execution would accrue to the mortgagor on 
payment of the mortgage-debt in any year in the month of Ghaitra.” He, 
therefore, held that the darkhast was not time-barred. Accordingly be 
reversed the decision of the Gourt of first instance, and directed 
execution to proceed according to law. 

Against this decision defendants preferred a second appeal to the 
nigh Gourt. 

Z>. A. Khare for appellants. 

N. G. Chandavarkar for respondents. 


JUDGMENT. 

Parsons, J.—The decree in this case provides that ** the plaintiffs 
should pay the sum of Rs. 733 to the defendants within a month of this 
date ; in case they do not so pay, then, in the year in the [S94] month of 
Ghaitra, in which they pay the money, the defendants should give back to 
them possession of the land ; till that time the defendants should pay tho 
Government assessment and enjoy tho produce in lieu of interest.” This 
decree, wliich was a consent-decree, was passed on the 27bh June, 1885. 
The plaintiffs on the 27bh June, 1897, presented this darkhast for 
execution, asking for possession alone, alleging that the money ordered to 
bo paid had boon paid off by their payments of assossment, itc., for the 
defendants. Tho Judge of the lower appellate Gourt, applying art. 178 of 
sch. II of tho Limitation Act, has hold tho darkhast to bo in time, as “ the 
right to apply would aocruo to the mortgagor on payment of the mort- 
gago-doht in any year in tho month of Ghaitra.” We feel, however, that 
there is one groat obstacle to the application of art. 178, which applies 
only to applications for which no period of limitation is provided 
elsewhere in the schedule, and that there is no reason why art. 179' 
should nob apply. The decree directs payment to be made within a month 
or at a time in succeeding years without mentioning any limit for that time 
or directing foreclosure in default of payment. It must, therefore, betaken 
as operating from its date and to be enforceable only within three years 
from that time unless kept alive by application for execution made accord¬ 
ing to law within tho prescribed periods. In so holding we are, we consi¬ 
der, simply following the decisions of this Court in the cases of Gan Savant 
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V. Narayan (1). Maloji v. Sagaji (2> and Narayan v. Anandram (3). We 
•can see no difference between a decree which says “ the money shall be 
paid” and one that says '* the money shall be paid.in future years.” Both 
are equally indefinite and must be considered as really mentioning no time 
for payment, so that recourse must be had to the Limitation Act in order 
to ascertain the time. We, therefore, reverse the order in execution of 
the lower appellate Court and restore that of the Court of first instance, 
with costs on the plaintiffs throughout. 

Order reversed. 
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CS933A PPELLATE CIVIL. 

Before Mr, Justice Parsons and Mr. Justice Banade. 

Jesang {.Original Plaintiff'). Appellant v. A. T. WHITTLE {Original 

Defendant), Respondent* [19th January, 1899.J 

Easement — Right of ic ay—Change of use—Indian Easements Act {V of 1882), s. 23— 
Increase of servitude. 

Under s. 23 of the Indian Easemonba Act <V of 1682) a right of way enjoyed 
for agricultural purposes may be used for the purpoaes of a factory, provided no 
additional burden ia thereby imposed on the servient heritage. 

Second appeal from the decision of Rao Bahadur Lalshankar 

TJmiashankar, First Class Subordinate .Judge of Ahmedabad. 

Suit for an injunction. u mu 

Plaintiff and defendant were owners of two adjoining nelds. Ihe 

defendant had a right of way over plaintiff’s field for the purpose of carrying 
agricultural produce from bis field on to the public road. 

In 1893 the defendant erected a ginning factory on his land and 
began to use his right of way over the plaintiff's land for the purpose of 
conveying goods to and from his (defendant s) factory. 

Thereupon tbe plaintiff brought the present suit to restrain the defend¬ 
ant from using the way across bis field for this purpose. 

The Court of first instance granted an iniunction restraining the 
defendant from using the right of way over plaintiff’s land for any other 
than agricultural purposes. 

In appeal the First Class Subordinate Judge hold that the defendant 
had a right of way over plaintitl’a land for all purposes. His reasons were 

as follows ;— , , 

” The lower Court has allowed defendant’s way through the disputed 

land for agricultural purposes only in reference bo Survey No. 699. I 
think s. 13 of Act V of 1882, referred to by the lower Court, does not apply 
to the present case. It is admitted that defendant has set up a ginning 
factory in Survey No. 699. The lower Court’s decree, therefore, denies 
defendant’s right of way for the purpose of the factory. But the Land 
Revenue Code allows an agricultural land to be used for other than agri¬ 
cultural purposes also. Tbe way to Survey No. 699 should, therefore, be 
for all purposes allowed bv tbe Land. Revenue Code. No [5963 additional 
burden is thrown on plaintiff by using the road for factory purposes. Under 

• Second Appeal No. 4i8 c£ 1897i 
( 2 ; 13 B. 567. 
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s. 22 of Act V of 1882 defendant can use the way in the mode least 
onerous to plaintiff. Plaintiff should determine a part of Survey No. 700 
for defendant’s way to No. 699, and then defendant under s. 23 of the Act 
can use the way for the factory purposes also.” 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

N. G. Chandavarkar, for plaintiff.—Defeudaat had a right of way 
' over plaintiff's land for agricultural purposes only. He has a right to use 
• this way for carrying goods to and from his factory. A right of way for 
one purpose does not include a right of way for any other purpose— 
Wimhlcdon and Putney Commons Cotzservators v. Dixon (1) ; Bradburny. 
HJorris (2) 

Ganpal Sadashiv Rao^ for respondent.—Under s. 23 of the Easements 
Act (Y of 1882) a dominant owner can alter the mode of enjoying the ease¬ 
ment, provided he does not impose thereby any additional burden on the 
servient tenement. In this case it is found by the lower Court that no 
additional burden is thrown on plaintiff’s land by using the road for factory 
purposes. That being so, the injunction sought was rightly refused— 
Great Western Railway Oo. v. Cefn Cribhwr Brick Co. (3). 

JUDGMENT. 

Parsons, J.—The fact that the Land Revenue Code allows agricul¬ 
tural land to bo used for other than agricultural purposes docs not, as the 
Subordinate Judge, A. P., has supposed, permit of a right of way being 
used for all purposes allowed by the Land Revenue Code. Section 23 of 
the Indian Easements Act, 1882, is express upon this point, enacting, as 
it does, that “ the dominant owner may, from time to time, alter the mode 
and place of enjoying the easement, provided that ha does not thereby 
impose any additional burden on the servient heritage.” This only follows 
the law as declared by judicial decisions in the cases of Wimbledony d'c.. 
Commons Conservators v, Dixon (1) and Bradburny. Morris (2), viz., “the 
rule is that the owner of the dominant tenement cannot, by changing the 
character of the occupation of the land in respect of which the right of 
way or oasement exists, t597j impose a greater servitude upou the 
owner of the servient tenement.” In the present case the defendant 
has sot up a cotton press upon the survey number which before was 
used for agricultural purposes only, and wishes, to employ the previously 
existing right of way for the purposes of the press. The tost to be applied 
is to see whether any additional burden has or will be imposed 
on the servient heritage of the plaintiff by the use made or sought 
to be made of the way by the defendant. There has been no inquiry 
made upon this point, and an incidental remark only about it is made in 
the judgmenc of the lower Court. We ask the Judge of the lower 
appellate Court to find on the issue embodied in these words after taking 
evidence, and to certify to this Court his finding thereon within two 
months. 

Issue sent hack. 


(1) (1875) 1 Oh. D. 362. (2) (1876) 3 Ch. D. 812. (3) (1894) 2 Ch. 167. 
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Before Mr. Justice Parsons and Mr. Justice Panada. 


PURUSHOTTAM AND ANOTHER {.Original Plaintijs), Appellants V. 
AtmaraM Janardan and others {.Original Defendants), Respondents.* 

[23rd January, 1899.] 
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Partition —Twc sm»<s for—First suit for vartition of family property—Second suxt for 76 . 

partition of property field jointly by family and ethers —Vritti—Civil Procedure Code 
{Act XIV of 1882), ss. 13 and AZ—practice. 

A suit brou|?bt by some members of a family against the other members of tbe 
same family for partition of the joint family property docs nob preclude a fecond 
suit by the same plaintiffs for partition of other property belonging jointly to 
their family and strangers. 

[F.. 3 Ind. Gas. 9 (21) = 14 C.W.N, 221;Appl..4 Ind. Gas. 1097 = 19 M.D.J. 102 = 5 
M.D.T. 117 (122) ; R., 23 A, 216 (217) ; 15 Ind. < as. 211=15 O.C. 81.J 


Second appeal from the decision of J. B. Alcock, District Judge of 
3^ ^ci If 

The plaintiffs and the first six defendants were members of the 
Parashare family, and as such they were joint owners of a certain vritti, 
called the Parashare vritti. They also owned jointly with another family, 
viz., tbe Kbandve family, a certain other vritti called the Khandve- 
Parashare liritti. 

[598] In 1881 the plaintiffs (as members of the Parashare family) 
sued (suit No. 207 of 1881) the 6rst six defendants (also Parashares) for 
partition of the Parashare i^ritti and other joint family property, obtained 
a decree, and recovered their share. 

Tbe plaintiffs now brought this suit against the other members of 
their family (defendants Nos. 1 to 6) and the members of the Khandve 
family (defendants Nos. 7 to 14) for a partition of the Khandve-Parashare 
vritti. The defendants Nos. 1 to 6 contended that as against them tbe 
suit was barred by tbe former suit, inasmuch as the claim now made ought 
to have been included in it—s. 43 of the Civil Procedure Code (Act XIV 
of 1882). 

The Subordinate Judge disallowed the defendants’ contention and 
passed a decree for the plaintiffs. 

On appeal by defendants Nos. ! to 6 the District Judge reversed the 
decree and dismissed the suit, holding that it was barred, by ss. 13 and 43 
of the Civil Procedure Code (Act XIV of 1882). 

The plaintiffs filed a second appeal. 

Daji A. Share, for the appeliants (plaintiffs). 

N. O. Chandavarkar, for the respondents (defendants). 


JUDGMENT. 

Parsons, J. —There was a vritti owned jointly by the family of 
the Parashares and there was a vritti owned jointly by the families of the 
Parashares and the Khandves. The plaintiffs are Parashares, and in 1881 
they sued the defendants Nos. 1 to 6 (who are also Parashares) for partition 
of their joinc vritti and got a decree, and tbe vritti was divided 
between them. Tbe plaintiffs have now sued the defendants Nos. 1 to G 
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and the defendants Nos. 7 to 14 (who are members of the Khandve family) 
for a partition of their joint vritti. The District Judge thinks that the suit 
barred by the provisions of ss. 13 and 43 of the Civil Procedure Code. We 
are unable to agree with him. Section 13 cannot apply, for the parties 
are not the same. Section 43 applies only to claims arising out of the 
same cause of action. It cannot be said that the claim of the plaintiffs 
to obtain their share of property owned jointly by them and B. is founded 
on the same cause of action as their claim to obtain the share of property 
owned jointly by them and B and C. If the cause of action is founded 
[599] on a refusal on the part of the defendants to divide, then the refusal 
in each case is that of different persons owning different rights. If it is 
founded on the right to claim a partition of what is joint, then the subject- 
matter is different, for the joint property of A and B is not the joint 
property of A, B and C. Joint family property is the property owned by 
one family ifamilia) jointly among its own members, and the decision in 
Ukha v. DaqaiX) was passed in reference to such property only. Property 
which is held jointly by several families is not the joint family property 
of each of those families so that it would be compulsory* upon each of 
them, in suing its own member for a partition of their family pronerty, to 
include it in that suit, or else not be allowed afterwards to sue for its 
share therein. Section 43 lays down no such rule of law as this. If it 
did, then this suit would have to include all the joint property of the 
Khandve family, and if that included property owned by it and other 
families, tlio members of those families and all their joint property would 
also have to bo included: the result would be disastrous. We reverse the 
decree of the lower appollato Court on this preliminary point and remand 
the appeal for disposal on the merits. Costs to be costs in the cause. 

RaNaDK, J. —The appellants, original plaintiffs, brought this suit to 
obtain a partition of their share in a joint vritti belonging to the Para- 
shares (represented by the appellants and respondents Nos. 1—6) and the 
Khandvos (represented by the respondents Nos. 7—14;, There had been 
a previous partition suit between the appellants and their bbaubands, 
the respondents Nos. 1—G. in respect of a division of the joint family 
property consisting of houses, lands and the Parashare vritti, and respond¬ 
ents (defendants) Nos. 1—G contended that the present suit for a 
partition of the joint Parashare and Khandve vritti was not maintainable, 
under s. 43 of the Civil Procedure Code, as the appellants should have 
included tfioir present claim in the. old suit. The other respondents. 
Nos. 7—14, representing the Khandvos did not raise any objection on this 
ground to tbe appellants' claim. 

The Court of first instance overruled this objection of respondents 
Mos. 1—G, but the lower appellate Court held, chiefly on [600] the 
authority of the ruling \\iUkha v. Daga Cl), that the objection was fatal to 
the appellants' claim under the combined operation of ss, 13 (ii) and 43 
of the Code. TJio point for consideration is whether the present claim for 
the partition of the joint Parashare-Khandve was properly rejected 

by reason of its not having been included in the previous partition suit of 

the Parashare vritti. 

It appears to mo quite clear that the lower Court of appeal was in 
error in holding that the precedent in Ukha v. Daga governed this case. 
The facts of that case were that the joint family property consisted of 
lands and debts, and the plaint in the previous suit claimed a division of 
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the debts only, and alleged that the rest of the joint property had been 
divided. Under these circamstances, it was very properly held that a 
subsequent suit for the division of the lands could not be naaintained under 
8. 43 of the,Code. In the present case there was no such allegation. The 
old suit was confined to the division of the property jointly owned by the 
Parashare family, including the vritti exclusively belonging to the 
Parasbares. The present suit relates to a division of a vritti owned in 
partnership by the Parasbares and the Khandves, the latter entire strangers 
to the Parasbares in respect of family relationship. This claim against the' 
l^bandves could not have been joined in the old suit for a family partition 
without infringing the provisions of ss. 28, 29 and 44 of the Code about 
the misjoinder of parties and of subject-matters. 

As laid down in TIari v. Ganpatrav (1), the rule that every partition 
suit shall embrace all the joint family property is subject to certain excep¬ 
tions such as (l) where different portions of it are situated in and 
out of British India — Ram'icharya v. Anaiitacharya C2) ; (2) where a por¬ 
tion of it is not immediately available for partition by reason of its being in 
the possession of mortgagees, or because it was inam land which required Cov¬ 
er n me o t permission to gi ve Courts jurisdiction —^araytin v. PanduTcing (3), 
Balkrishna v, Hari (4) and Pattaravy Mudali -v. Audimula Mudaliib). 
[601] A third class of cases may be similarly excepted from the rule, 
where, as in the present case, property is held in partnership by the joint 
family along with strangers, who have no interest in the family partition 
among the sharers, and who could not, therefore, be made parties in the 
family partition suit. The case of Gavrishankar v. Atmaram (6) clearly 
shows that such cases are possible, and that the mere circumstance that a 
partition has been effected, does not by itself, in the absence of an agree¬ 
ment to that effect, bar the right for partition of property still undivided, 
and in respect of which the members retain their status of sharers in an 
undivided estate. A whole village or a particular community may have 
joint property in a right of common pasturage or a forest, and such common 
enjoyment may continue even after there has been a private partition 
among tbe members of any one or more of the component families. No 
intention to relinquish a part ot the claim can be inferred by the mere pon- 
inclusion of such a common claim in a family partition suit. The position 
laid down in Mooytshee Buzloor Ruheen v. Shumsoonissa Begum (7) has 
been subsequently explained by tbeir Uordships of the Privy Council in 
Pittapur Raja v. Suriya Bau (8). In the first of these two cases, it bad 
been laid down that the correct test (for the application of s. 7 of the old 
Code, now s. 43 of the present Code) was whether the new suit is founded 
on a cause of action distinct from that which was the foundation of the 
old suit. This was further explained in the later case. Section 7 does 
not require that every suit shall include every cause of action, or every 
claim that a party has, but only that every suit shall include the whole of 
the cause of action for which the suit was brought— Mothoor Mohun Jy'.un- 
dul V. Rhemunkuree Dossee (9). The cause of action, i.e., the fact or facts 
which afforded ground for complaint in the family partition suit was 
plaintiffs’ relationship in tbe family of the Parasbares. The cause of 
action in the present suit was tho partnership between tbe Parasbares and 
Khandves. The causes of action being thus distinct, neither s. 13 (ii) nor 


(1) 7 B. 272. (2) 18 B. 389. (3) 12 B.H.C.R. 148. 

14) 8 B.H.O.R. 64. (5) 5 M.H.C.R. 419. (6) 18 B. 611. 

(7) 11 M.I.A. 551 (553). (8) 8 520, (9) 5 W.R. 182, 
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s. 43 can have any operation here. This was the principle on which 
second suits were held not to be barred by the previous litigation in the 
following eases—[602] Mariatkodiw. Appu{l) ; Pittapur Paja v. Suriya 
Pau (2) ; Pamhurry Mondul w^ Mothoor Mohun Mondul {S). 

One I'ough test to determine whether the cause of action is the same 
or distinct, is to sea if the same evidence supports both claims— Soorasoon- 
deree Dabca v. Golam Alt (4). It is clear that, judged by this test also, 
the present suit is not barred by reason of the previous litigation. 

For the several reasons set forth above, we bold that the X)istrict 
Judge was in error in dismissing the claim. We reverse his decree and 
remand the case back to him for disposal on the merits. 


Decree reversed and case remanded. 


23 B. 602^1 Bom. L.R. 61. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons atvd Mr. Justice Panade. 

KomARGOWDA {Original Plaintiff)^ Appellant v. Bhimaji Keshav 
AND ANOTHER {Orighial Defendants), Pespondents.^ 

[23rd January, 1899.] 

Service Zands —Mete non-performance of service does not make the holding adverse— 
Adverse possession — Limitation — Resumption. 

Where lands are held as remuneration for services, the fact that no sorvioes 
have been performed does not oi itself make the holding adverse. To make the 
holding adverse there must be a refusal to perform service or a claim to bold the 
lands free of service. 

[Appl.. 7 Ind. Gas. 252 = 8 M.L.T. 280 ; R., 11 C.W.N. 655 (658).] 

Second appeal from the decision of L. Crump, Assistant Judge of 
Dharwar. 

Plaintiff was the desai of the Narendra Mahal. 

In 1893 he brought this suit to recover possession of certain lands 
forming part of his deshgat inam lands. lie alleged that his ancestors 
had assigned those lands to the ancestors of defendant No. 1 as remunera¬ 
tion for services to be rendered in connection with the office of mutalik 
or deputy of the desai; that up [603] to 1882 those services had been 
rendered from time to time by the defendant’s family, bub that latterly 
defendant No. 1 liad refused to perform any services, and was, moreover, 
unfit to perform them. He claimed that he was, therefore, entitled to 
resume the lands. Defendant No. 1 pleaded {inter alia) that his ancestors 
had held the lands uninterruptedly for nearly 200 years; that the suit was 
timo-barr?d ; that ho was unaware that any services were attached bo the 
land ; that the plaintiff had never demanded performance of service; and 
that ho was willing bo perform any services which the Court might direct. 

The Subordinate Judge held that the lands in suit formed part of 
plaintiff’s deshgati vatan that they bad boon held and enjoyed by bbe first 
defendant’s family as remuneration for services rendered by them as 
viutaliks of the desai, and that such services had been duly performed up 
to 1882-83. The suit was, therefore, not barred by limitation. 


* Second Appeal No. 391 of 1898, 
i2) 8 M. 620. (3) 20 W.R. 450. (4) 19 W. R. 141. 


<1) 15 M. 206. 
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Hg passed a decree in plaintiff's favour, awarding possession of the 
lands. 

On appeal, the Assistant Judge agreed with the Subordinate Judge 
in holding that the lands in dispute originally belonged to the plaintiff’e 
family ; that they bad been assigned to the family of defendant No. 1 for 
services to be rendered as mutaliks of the desai ; and that they had always 
been treated as forming part of the plaintiff’s deskgat ina'tn lands. Ho 
found, however, that defendant No. 1 had held the lands without rendering 
any service for over thirty years, and was of opinion that his possession 
bad become adverse, and that the plaintiff’s claim was, therefore, time- 
barred. He accordingly reversed the decree of the Subordinate Judge 
and dismissed tbe suit. 

Against this decision, plaintiff preferred a second appeal to the High 
Court. 

Inv&ro/rity (with him l^anekshah JehangirshcLh)^ for appellant. 

Branson (with him N. G. Chandavarkar)^ for respondents. 
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JUDGMENT. 

• 

Parsons. J.—The concurrent ffadings of tbe lower Courts are that— 

1. the lands in suits originally formed part of the plaintiff's deshgat 
inam lands ; 

[604] 2, they were assigned by the ancestors of the plaintiff to tbe 
ancestors of the first defendant for services to be rendered by the latter to 
tbe former. 

The lower appellate Court, however, differing from tbe Court of firsh 
instance, found that tbe suit to recover possession of the lands was time- 
barred. In coming bo this conclusion, the Assistant Judge has held that 
tbe mere non-render of any service made the possession of tbe defendant 
adverse. This is clearly incorrect. The lands were held for service, and 
the fact that no service was performed would not of itself make tbe bolding 
adverse. In this respect, render of service is on tbe same footing as 
payment of rent, and the principle laid down in tbe cases of Badoba v. 
Krishna (1) and Budesab -v. Haninanta (2) would be applicable. To makh 
the possession of such lands adverse, there must be a refusal to perform 
service, or a claim to hold the lands free of service. The Subordinate 
Judge has shown conclusively that the defendant continued to serve as 
patil on behalf of the plaintiff up to 1882-83, and that no refusal to servh 
was made till after that time, and his decision on the point of limitation is 
undoubtedly correct. 

In this connection, I notice the Ex. 256, which is a document 
passed by the first defendant to the plaintiff on tbe 24tb July, 1880. Iiji 
it the defendant states that the lands in dispute and others formed a part 
of the chavrat lands of the plaintiff’s dcshgaii vatan of Narendra Mahal 
and were continued to him (first defendant) as remuneration for doing 
mutaliki service, and that he was liable accordingly to perform the service 
directed by the plaintiff by paying Rs. 100 as judi per annum for those 
lands, and he further states that not having performed the said service op 
paid the judi so lotsg regularly and from time to time, and having humbly 
represented bo the plaintiff that he would nob thenceforth commit such 
default or act in such a way, and the plaintiff having agreed to appoiab 
him to the office of patil of Narendra on condition of his regularly 
paying the judi of the lands in question as before, he proceeds to 

(1) 7 B. 34 (39). (2) 21 B. 509 (016). < 
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execute this kararpafcra with his free will and consent with an agreement 
to perform [605] thenceforth the aforesaid duties with ability and pay 
the judi regularly as stated above. This was admitted in evidence by the 
Subordinate Judge, but rejected by the Assistant Judge on the ground that 
it was not registered. I do not think that it is a document that required 
registration. It is merely a statement of cast facts with a promise for the 
future to act in accordance therewith. No interest in immoveable property 
is declared, and no new rights or obligations are created by it. The docu¬ 
ment was admissible in evidence. The Assistant Judge says of this 
document that, if admissible, it makes it quite clear that service was 
actually performed. It shows further, I think, that service was 
admitted and promised to be performed, and that there was no adverse 
possession. 

It only remains to notice the fourth issue, which related to the 
particular relief, out of those claimed, to which the plaintifif might be 
entitled. This was fully dealt with and found upon by the Subordinate 
Judee who awarded possession, but was only discussed by the Assistant 
.Judge on account of his finding on the point of limitation. I am unable, 
therefore, to accept the opinion of the latter on the point. I think there 
shou'd be a fresh finding thereon by the lower appellate Court after a full 
consideration of tbe evidence of the plaintiff himself (as to demand of 
service) and of the conduct of the defendant which will bo found fully set 
out by the Subordinate Judge at p. 11 of the naper book. We, therefore, 
ask the Judge of the lower appellate Court to record a fresh finding on 
his fourth issue and certify it to this Court within two months. 

Ranade. J.— The appellant, desai of Narondra ^lahal in Dharwar, 
brought this suit for the resumption of certain lands granted as remunera¬ 
tion for service as vuUalik desai by appellant’s ancestors to the ancestors 
of respondent No. 1. The resumption was sought on the ground that 
respondent No. 1 had become unfit for such service, and refused to render 
service though asked to do so in 1882. There was also an alternative claim 
for rent and judi and local cess for throe years. Respondent No. 1 claimed 
to be in possession of the lands for over loO years, and stated that he was 
not aware that any sorvico had to be rendered for the same He denied 
that any service had been [606] demanded of him, and said that he was 
ready to render service if it was proved that he was bound bo do so. He 
finaliv denied any liability to pay i*enb or judi or local cess. 

The second respoodeut and other defendants claimed title under res¬ 
pondent No. 1. The Court of first instance decreed the appellant-plaintiff’s 
claim, holding that tbe lands were held by respondent No 1 on service 
tenure and that as respondent had refused to render such service, appel¬ 
lant had a right to resume possession of the lands. In appeal, the Assistant 
Judge found that the lands in dispute belonged to the desai : that they 
were assigned by his ancestors to respondent No. I’s ancestors in connec¬ 
tion with, and as remuneration for, the office of miitalik desai ; that 
respondent's ancestors rendered 7nutahk sorvico thirty years ago, and 
respondent No. 1 himself officiated as natil ten years before the suit. He, 
however, held that this last duty was nob performed as 77tntafik, and that 
as respondent No. 1 had enjoyed the lands without rendering any service 
for thirty years, resiiondent’s possession was adverse to the appellant, and 
.barred the claim. Finally, the Assistant Judge held tbat there was no 
evidence of demand and refusal- The claim was accordingly dismissed. 

The principal point for consideration is the question of limitaUon. 
There can be no doubt that the Assistant Judge was in error in bolding 
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that tho mere non-rendering of service for thirty years under the 
oircumstanoes stated by him constituted adverse possession of the lands 
so as to bar appellant’s claim. It has been repeatedly bald that mere non¬ 
payment of rent by a tenant to his landlord does not constitute bis 
possession adverse to the landlord. When the relationship of landlord 
and tenant has been established, mere non-payment of rent, though for 
many years, is not sufficient to show that the relationship has ceased. 
There must be affirmative proof to that effect— Runc/o L/all v. A.hS.ooX 
Guffoor (1) and Poresh Narain v. Kassi Chunder (2). In the first case, 
rent had not been paid for over fifteen years, and a rent suit bad been 
actually withdrawn. The same position was laid down by this Court in 
Gatigabai v. Salapa (3), where [6073 the landlord had been inamdar 
of the land, and the inam bad been resumed in 1858, and the tenants, 
wbo claimed to hold the lands under a permanent lease from the inamdar, 
continued in possession after the resumption for over twenty years. The 
Madras High Court has followed the same ruling in Rango Rail v. Abdool 
Guffooril.^ in Tiviichurna v. Sanguvieti (4). The mere fact that the lands’ 
in dispute are held on service tenure makes no change in the relationship 
of landlord and tenant s. 105 of the Transfer of Property Act expressly 
classes service with money or grain rents. The rulings in regard to rents 
apply with eQual effect to service tenure lands. Tn Eastoara Ross v. 
Pungavanuchari (5). the zemindar’s right to resume lands held on service 
tenure was upheld. The portion of tho judgment, which I'elates to the 
point of limitation, boars intimately upon the point now under considera¬ 
tion. Tho Assistant .Judgo has not found that there has been, over and above, 
tho omission to render service, any active assertion of an adverse right on 
the part of the respondent. On the contrary, he has expressly found that 
service was regularly rendered thirty years ago, and some service was 
rendered within ten years previous to the suit. So far from asserting any 
adverse right, the respondent has expressed his readiness to serve, if it is 
proved that he is bound to do so. The document, Hx. 256 excluded for 
want of registration, may bo referred to show that the service as patil was 
a part of the MutcMlci duties. Under these circumstances, wo must hold 
that the respondent’s possession has not been adverse, and that the claim 
is not barred by limitation. 

The statement in the judgment of the Assistant Judgo, that there was 
nothing to show any demand and refusal in this case, was challenged by 
Mr. Inverarity, counsel for the appellant. The lower appellate Court laid 
down no issue on this point, and the Court of first instauce has expressly 
found that there was a wilful default on tho part of the respondent in tbO 
matter of service. In deciding questions about the resumption of lands 
held on service tenure, the general principles to be observed have [6083 
been laid down in Forbes v. Meer Mahomed Tiujuee (6), followed in 
Sitaramaraziv v. Raniachcndrarazu (7). It is desirable that a clear* finding 
should be recorded on the point before the right to claim resumption is 
enforced. Tho appellant asserts that he made a demand and that respond¬ 
ent refused to render service. The respondent directly challenges this 
position. We must, therefore, send down an issuo and require the 
Assistant Judge to find whether there has been such a demand and 
refusal as to entitle tho appellant to claim resumption of the possession of 
the lands in dispute. 


(1) 4 o. 314. 

(4) 3 M. 113. 

(7) 3 M. 367 C3C9). 


(2) 4 C. 661. 

(6) 13 M. 361 (365). 
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VamTJNaBAI {Original Defejidant)^ Appellant v. Manubai 
{Original PlaintiQ)^ Respondent.* [30th January, 1899.] 

Bindu laro-^Maintenance—Maintenance of daughter-in-law—Claim of daughter-in-law 
against self-acquired property of her father-in-law in hands of his 

I'lie widow of a predeceased eon, who lived in union with his father, has a 
legal right to maintenance from her mother*in«law out of the 8elf-ac<]uited pro> 
perty of tho father-in-law to which bis widow has succeeded as his heir. A 
sod's widow has no legal claim for maintenance against self-acquired property 
in the bands of her father in-law, but when such property devolves Upon bis 
heirs, the daughter-in-law has a claim against it in their hands for maintenance 
if her husband bad lived in union with bis father. 


[Appr., 17 C.W.N, 1141 = 23 Ind. Cas. 539; R., 29 0. 657 i673J ; Cons, and Expl., 
25 B. 263 <266).3 


Appeal from an order passed by Rao Bahadur V. M. Bodas, Firsfe 
Class Subordinate Judge of Sholapur, with appellate power. 

Suit against a mother-in-law for maintenance. The plaintiff's husband 
Tatia was the son of the defendant and her husband Bala. Tatia had lived 
in union with his father Bala, but had died before him. Bala subsequently 
died, leaving no surviving issue, and his property went to his widow, the 
defendant. The plaintiff now sued the defendant for maintenance. 

The Subordinate Judge found that the property left by Bala was bis 
self-acquired property and that the plaintiff had, therefore, no right to 
maintenance out of it. Ue dismissed the suit without finding on the other 
issues in the case. 

[6093 On appeal, the Judge reversed the decree and remanded the 
case for a finding on the other issues. 

The defendant appealed against the order of remand. 

Uaji Ahaji Khare, for appellant (defendant). 

There was no appearance for too respondent (plaintiff). 


JUDGMENT, 

RanaDE, J.—Tho question of Hindu law raised in this appeal is 
whothor the widow of a predeceased son, who lived in union with bis father, 
has a legal right to claim maiatenance from her mother-in-law when the 
latter succeeds as heir to her husb.and, who left only self-acquired property 
at the time of his death. 

Tho principle that a son’s widow has no legal claim for maintenance 
against the self-acquired property in the hands of her father-in-law, has 
been affirmed in a series of decisions by this Court, as also by tbe other 
High Courts of Bengal, Madras and Allahabad— Savitribai liv. Luximi^ 
bat (1); Khctramani Dasi v. Kashinath Das (2); GangaBat v. SitaRam (3); 
Janki V. Nand Ram (4) ; Kalu- v. Knshibai alias Lakshmibai (5). The obliga¬ 
tion to maintain the widowed daughter-in-law in such cases has been held 
to be only a moral and imperfect obligation, not enforceable in law. 


* Appeal No. 24 of 1698 from order. 

<21 2 B.L R. 15. 

(6) 7 B. 127. 


(1) 2 B. 673. 
(4) 11 A 194. 
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As against the father-in-law, the right of the son’s widow'to be maintained 
rests, not on her husband being a oo-member of a joint family, but on being a 
joint owner of ancestral property with his father^— Setna SooeTee 
V. Ajoodhya Pershad{l); Savitribai v. Zj^iximibai (supra)] Musammat Lalti 
Kuar V, Ganga Bishan (2) ; Bevi Persad v. Gunwanti Koer (3). 

^^hilo the nature of the claim of a widowed daughter-in-law for main¬ 
tenance by the father-in-law has been thus clearly defined, a distinction 
has boon recognized by the ECigh Courts of Bengal and Allahabad between 
the position of the father-in-law and those who succeed him as heir to his 
separate or self-acquired estate. The moral obligation of the father-in- 
law is held to be converted into a legal obligation when his self-acquired 
property devolves upon his heirs. Under certain circumstances and in 
the [610] bands of such heirs, such property is hold liable to provide 
maintenance to the widow of a predeceased son of the person who acquired 
the property when such son lived in union with him. This principle was 
first laid down in Bengal, and has been more recently affirmed by the 
Allahabad Bigh Court— JRajjomoney Dossee v. Shibchunder MullickiA) ; 
Janki v. Nand Rami5) ; Kaniini Dassee v. Chandra Pode Mondl&{Q) ; Devi 
Persad v. Gunwanti JKoer(3). This same distinction was recognized and 
given effect to in this Court in Adhibai v. CursandasiJJ), where it was held 
that the self-acquired property of the father, when it descended to one of 
his surviving sons, was to bo regarded as ancestral property, and as such 
subject to the obligations of ancestral property to provide maintenance to 
the widow of a predeceased son living in union with his father. The 
Allahabad Bigh Court in Janki v. Nand Ram declined to subscribe 
to the view that such self-acquired property became ancestral in the 
hands of the original owner’s heir, but rested the liability on the ground 
that the heir in such oases took the property for the spiritual benefit 
of the deceased owner, and so taking it, the old moral obligation was 
turned into a legal obligation which could be enforced. The Calcutta 
Bigh Court rested this distinction on the ground that the heir in such 
cases is under a legal obligation to provide, out of the estate which 
descends to him, maintenance for the persons whom the ancestor was 
bound legally or morally to maintain, and che heir takes the estate, not 
for his benefit, but for the spiritual benefit of his ancestor— Khetramani 
Dasiv, Kashinath Das (8); Devi Persad v. Gunivanti Koer ; Kamini Dassee 
V. Chandra Pode Mondle {supra). Though there is thus a divergence in 
the reasons given by this Court and by the Calcutta and Allahabad Bigh 
Courts, the conclusion they arrive at is identical. 

It was contended, however, that the motbor-in-law did not take her 
husband’s estate as ancestral property as her husband was not her ancestor, 
and the ruling in Adhibai v. Cursandas did not apply to the present ease. 

[611] It is plain that the obligation cannot safely be made to rest 
on the narrow ground on which is was made to rest in the judgment of 
Mr, Justice Barran in Adhibai v. Cursandas. It is true that in that 
particular case the property bad descended to Cursandas, who was a son 
of the deceased owner, but this was a mere accident. The deceased Natbu 
left behind him a widow and two sons. If he bad left no sons, the widow 
would have succeeded, and in such a case, it could not with propriety be 
contended that while the son of Nathu was bound to maintain his brother’s 


(1) 24 W.R. 474. (2) 7 N.W.P.H.C-R. 261. (3) 22 0.410. 

(4) (1364) 2 Hyde, 103. (5) 11 A. 194. (6) 17 C. 373. 
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wife,'Nafchu’s widow was nofe under any obligation beeausd fcbo property 
had nob devolved upon her from her ancestor. This wag one of the reasons 
assigned by the Full Bench of the Allahabad High Court for dissenting from 
the reasoning, while accepting the conclusion of the Bombay ruling. In 
the case before the Allahabad High Court the defendants were a brother- 
in-law and the mother-in-law of the widow-plaintiff. 


23 B. 60S« 
1 Bom. L.R. 
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Quite independently of this circumstance, the word “ ancestral ” is in 
Sanskrit pitrarjit, and is opposed to szvarjit or self-acquired. In tbo case 
of a widow or mother or sister succeeding as heir, the word pitrarjit 
would obviously be out of place. Ancestral property, as technically de&oed, 
means property transmitted in direct male line from a common ancestor, 
and the legal incidents attaching to it distinguished it from self-acquired 
property. If the property in the bands of the father was self-acquired 
down to the moment of bis death, it could not, immediately after his 
death, become ancestral in the bands of bis widow. The two incidents 
of self-acquired property, which are of importance, are (1) that partition 
cannot be enforced in regard to it by the sons, and (2) that tbo owner has 
unrestricted power of disposing of it by gift, or devising it by will. These 
incidents ceaso to attach to it when the owner dies without making any 
disposition. It then becomes the joint common property of the family, 
and all the sous sliare equally in it like any other ancestral property, 
and no purpose is served bv calling it ancestral in the hands of the heirs. 
If tbo heir had been a testamentary devisee, the incidents of self-acquisi¬ 
tion would protect such property even in his hands. Mr. Justice Farran 
referred to this circumstance in his judgment (p. 207), and it is, therefore, 
[612] clear that he did not moan to lay any special emphasis in bis use 
of tbo word '‘ancestral,” except to signify that it was inherited property. 
In the case of Rajjomonc.ij Dosscc v. Shibchn^ider JSIullick the liability is 
made to depend on the fact that the property descends to the heir. The 
burden is on the inheritance in the hands of the heir. In Khetramani Dasi 
V. Kashinath Das Sir B. Peacock observed that the obligation is on the 
heir, for the estate is inlioritod subject to the obligation of providing 
maintenance. Mr. Justice Farran quoted these observations with approval, 
and based his argument on them, and it is thus clear that no emphasis 
was meant to bo laid on the fact of the self-acquired property becoming 
ancestral after the owner’s death. There is thus no real divergence 
between the princii/les laid down by the three High Courts in regard to 
this liability. The more fact that, in the present case, the heir is the 
mother-in-law of the widow, and not her brother-in-law, does not, there¬ 
fore, as tlio aj>pollaiit’s pleader contended, distinguish this case from 
the ruling in Adluhai v. Cursandas. If the son’s widovv has a claim for 
niaintiMiance against the unobstructed rights of a full heir, it cannot be 
maintained that her rights arc not equally valid against the mother-in-law, 
whoso interest is admittedly of a more restricted character. 


It ie not strictly necessary, in the view taken above, to notice the 
earlier decisions of this Court, especially the ruling in Scivilribai s casCt 
where a contrary view has been suggested, and the claim of the son s widow 
is made to rent, as in tho iVIadras Presidency, solely on the fact of the 
existence of ancestral or joint property in which the widow s husband had 
an interest. The older decisions of this Coutt^Chaiidrabhagabai v. 
7Cn.fthh:n.tii (i) ; 'I^hninappa v, Darnieshriamina (2) ; Udaravi v. Sankabai (3) 


(1) 3B.H.C.R. 323. 


<2) 6 B.H.C.R. (A.C.J.) 130. 
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—went to the length of resting the right of the widow to maintenance on 
the fact of her actual destitution, independently of all questions regarding 
union or separation, or the existence of ancestral or self^acquired pronerty. 
All these earlier cases wore exhaustively reviewed by Westropp. C.J., in 
Savztribai v. Luxiviibait which [613] was a Pull Bench decision, and 
they were either overruled or distinguished, and it was finally laid down 
that the right of the son’s widow depended on the existence of ancestral 
property, or property of which the widow’s husband was owner. The facts 
in that case, however, clearly distinguish it from the present. There was 
no union of interests between the widow’s husband and the defendants in 
that case. There had been a partition between the defendant (uncle) and 
the widow’s husband. This distinction is important, for on it the legal 
claim of dependent members of a family who are entitled to maintenanca 
really rests. Manu enjoins the duty of supporting dependent members of 
the family. Narad enjoins the same duty (l). So does Brihaspati quoted 
in Gurudas Bannerji’s Lectures (Tagore Law Lectures, 1878, p. 210). 
The text of Sankha enjoins on the parent the duty of allotting maintenance 
to tbe childless wives of brothers and sons (2). The widow-plaintiff in the 
case of Savitribui v- Luximibai was not a dependent female member of 
defendant’s family, as there had been a partition between her husband 
and his uncle, the defendant. These and many more texts were noticed 
by Westropp, C. J., who, however, construed them as preceptive, and not 
mandatory. They would be preceptive in cases such as those of Savitri- 
bai, i. e., widows of separated kinsmen, but where there was no separation, 
as in the present case, it would be straining the texts too far to hold them 
to be preceptive only. Westropp. C. J., in his judgment notices tbe text 
of the Mayukha, where the Guru (including father-in-law) is expressly 
enjoined to give maintenance to his son's widow where there was nP 
separation of interests. This distinction of union or separation is thus 
very material, and the ruling in Savitribn.i v. Tjuximihai must be consi¬ 
dered as specially limited to tbe circumstances of that case where 
the widow was the widow of a separated son or nephew. The right of 
female dependent members to bo maintained out of the estate prevails 
even against the king who succeeds to the estate by escheat— 

Golah Koomoitr v. 2he Collector of Benarea (3). The consider¬ 
ations of natural equity and social justice, noticed by Mahmood, .T. 
towards [614] tbe conclusion of his judgment in Janki v. Na}td Rain, 
seem also to be very aopropriate in the case of the widow of a predeceased 
son dying in union with his father. 

On the whole, therefore, we must hold that the rospondenb’a right 
to claim maintenance must be allowed as against the appellant, her 
mother-in-law, as in her hands the property is subject to the legal 
obligation of maintaining the widowed daughter in-law whose husband 
was united in interest with his father. 

We dismiss the appeal with costs on the appellant. 

Appeal dismissed. 


(1) Jolly’sTcanslation. Ch. 13; (2) Colobrooke, Vol. 2, 538. 

(3) 4 M.I.A. 246. 
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INDIAN DECISIONS, NEW SERIES [Yol* 

28 B. 614 = 1 Bom L.R. 102. 

APPELLATE CIVIL. 

Bciore Mr, Justice Parsons and Mr. Justice Banade. 
Ramchandba Vithal Eajadhiksha and others {Original 

Defendants), Appellants v. SHEIKH Mohidin {Original 

PlatntijJ), Bespondenif" and 

Sheikh Mohidin {Original Plaintiff), Appellant v. Ramchandra 
V iTHAD RajADHIKSHA AND OTHERS {Original Defendants), 

Respondents* [9th February, 1899.] 

Limiiaiion Act (2iV of 1877), sc}\. II, Ctrl. Mortgage—I*ttrc)iCLScr front mortgagee^— 

Necessity of possession in order tov:ilidate IraTtsactton as against original mortgagor, 

A person purchasing or taking a mortgage from a mortgagee believing that be 
is getting a good title must have possession of the property for the statutory 
period in order to validate the transaction as against the original mortgagor 
under act. 134 of the Limitation Act (XV of 1877). 

CF.. 36 B. 146=13 Bom.L.R. 1057 = 12 Ind. Gas. 737 ; Appl.. 12 0.0. 84 (90) ; R.. 29 
A. 471 = 4 A.L.J. 375 (388) = 27 A.W.N. 133.] 

Second appeal from the decision of Thakurdas Mathuradas, Assistant 
Judge of Ratnagiri, amending the decree of Rao Sabeb Vishvanath Vaikunt 
Vagh, Subordinate Judge of Vengurla. 

Suit for redemption. The lands in question belonged to the Ranges, 
who mortgaged them with possession to the Rajadbiakshas in 1840, 1656, 
1859. The Rajadbiakshas divided the mortgaged lands among themselves 
and Balaji Rajadhiakaha in September and (October, 1877, mortgaged his 
share of them to one Karaat (defendant No. 6). Balaji. however, retained 
possession, but, after [61S] his death, his widow mortgaged the same lands 
again to Kamat (defendant No. G), and gave him possession. 

The plaintiff was the purchaser of the equity of redemption in these 
lands from the Rengos, and in 1890 he brought this suit for the redemp¬ 
tion of the mortgages of 1840, 1856 and 1859. 

It was contended on behaif.'of Kamat (defendant No, 6) that the plaint- 
ilf could nob recover possession of the land without paying off his two 
mortgages of 1877 as well as the earlier mortgages which besought to 
redeem, and he relied on art. 134 of the Indian Limitation Act (XV of 
1877). The lower Courts disallowed this contention on the ground that 
Kannat had not obtained possession more tlian twelve years before suit, and 
held that the plaintitf might redeem the early mortgages without also 
redeeming the mortgages to Kamat. 

The defendants appealed. 

Ghanashain N. Nadkarjii, for appellants (defendants).—We knew 
nothing of the earlier mortgages. We are bona fide purchasers for 
value without notice. The plalntiS^ cannot bake the land from us 
without paying what wo have advanced on its security. Article 134 of the 
Limitation Act does not require that the purchaser should have possession 
from the date of the purchase. We took actual possession in 1883, but 
previously to that our mortgagors held possession under kabulayat. Their 
possession was our possession — Yesu Ranijt v. Balkrishrta Lakshman (1) ; 
Maluji v. ffakircha7id{^). 

* Cross Second Appeals Nos. 493 and 492 of IROS. 

(1) 15 B. 583. (2) 92 B. 
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77 - C. Coyaji, for respondent (plaintiff).—The lower Courts have 
held that the defendant as mortgagee had no possession until 1883. That 
is a matter of faot, and the finding must be accepted. Article 134 does 
nob anply except where possession has been enjoyed. It refers to a suit to 
recover possession. Possession is implied. Possession for twelve years 
gives the purchaser a right as against the original owner, but if the 
purchaser has not had possession for that term, the original owner need 
not regard the transactions at all —Radanath v. Gisborne(,1) ; J^uthu v. 
KambalingaiM). 

JUDGMENT. 

[616] PaNAHE, J.—Most of the points raised in these cross appeals 
were disposed of by us in the course of the arguments urged on both sides. 
Mr. Ghanasbam, pleader for the appellants in appeal No. 493, however, 
laid considerable stress on the point of limitation. The facts relating to 
this contention, as they have been found proved by the Courts below, may 
be thus briefly stated. 

The lands in dispute were proved to have belooged bo the Penges, 
who mortgaged them with possession to the Pajadhiakshas in 1840, 1856, 
and 1859 (Exs. 145, 16, 147). The Rajadbiakshas divided the mortgaged 
lands among themselves, and Balaji Rajadhiaksha mortgaged his share in 
these lands and other property to the original defendant No. 6. Kamat, 
in September and October, 1877, under two separate deeds, Exs. 309 
310, and the same Rajadhiaksha's widow passed a third mortgage-bond in 
January, 1883 (Ex. 311). The lower appellate Court has fouod that the 
first two mortgages by Rajadhiaksha to Ivamat were without transfer of 
possession till 1883, bill which time the lands were in the possession of 
the Rajadhiaksha. 

It was, however, contended on behalf of this appellant (original 
defendant No. 6) that be had a right to require the respondent-plaintiff, 
who sued for the redemption of the original mortgages effected by the 
Renges with the Rajadhiaksha. bo redeem also the later two mortgages of 
1877 effected by the Rajadhiaksha with Kamat. It was contended that 
under art. 134 of the 2od schedule of the Limitation Act, Kamat was a 
purchaser for value from the Rajadhiaksha without notice of the prior' 
mortgage, and as bbe mortgages of 1877 were passed more than twelve 
years before the suit of 1890, the respondent-plaintiff could not recover 
possession of the lands without paying these two Rajadhiaksha’s mort¬ 
gages as well as the earlier Renges' mortgages. A similar contention was 
raised on behalf of the other Kamat appellant, original defendant No. 16, 
whose mortgage-bond was passed in 1878. The lower appellate Court 
disallowed these contentions on the ground that as these two anpellants 
did nob obtain possession under their mortgages more than twelve years 
before suit, the respondent-plaintiff had a [617] right to redeem the lands 
from the mortgage-debt of Ronge’s bonds without being subject, at the 
same time, to redeem Rajadhiaksha’s mortgages. 

Mr. Ghanasham contended that the lower appellate Court ought to 
have hold that the two mortgages of 1877 of defendant No. 6 as also the 
mortgage of 1878 of defendant No. 16 were mortgages with possession, 
and that anyhow, as they were executed more than twelve years befoi*e 
the redemption suit, they were entitled to the protection of art. 134 as 

being purchases for valuable consideration. His contention was that the 

_ ♦ ___ 

(1) 14 M. I. A. 1. (2) 12 M. 31G. 
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limifcatioQ in such cases commences from tbe'dafce of purchase (1877 and 
1878), and that transfer of possession was immafcerial, though in this case 
tbo Kajadhiaksha had passed rent notes on the date of mortgage-bonds. 
The lower appellate Court has relied chiefly on the authority of the ruling 
in jMaluji v. Fakirchand (1), in which it was laid down that until the 
defendants held possession under their mortgage for the full period of twelve 
years, the plaintiffs could disregard their mortgage and recover possession, 
notwithstanding its existence, by paying off the original mortgage. 
When the defendants Nos. 2 and 3 vin that case) had held possession 
under it for t%yQive yer.rs. art. 134, coupled with s. 28, would validate it, 
and the plaintiff would be debarred from recovering possession disregarding 
the later mortgagee's mortgage. 

In the present case, the possession of the Kamat appellants has not 
ripened into adverse enjoyment for twelve years, so as to validate their 
mortgages, in a way to bind the respondent-plaintifif to redeem them. The 
case, thereforo, clearly falls within the scope of the ruliog referred to above. 


It was, however, pressed upon us that the wording of the article takes 
no account of possession and speaks only of purchase, and as the Kamat 
purchases wore more than twelve years old, the want of actual possession 
by them before 1S33 was of no consoqueneo. It thus becomes necessary 
to consider this point more fully in reference to the principle given effect 
to by the judicial enlargameuG of the scops of art. 134, and the £618] deci¬ 
sions passed upon that article. Article 134 relates to suits for recovery 
of possession of immoveable property which is bequeitlied or conveyed in 
trust or raortgrtgod, and is afterwards purchased from tlie trustee or mort¬ 
gagee ioj- a valuable consideration. In so far as the article refers to 
trustees, it must be read along with s. 10. which also relates to trustees, 
and permits cestui que trust to follow trust property io the hands of 
trustees, or their assigns (excepting assigns for valuable consideration). 
This exception has obvious roferonce to tha same class of considerations 
as aro given elTect to in art. 134 in respect of suits for possession. Unless 
the assignee for valuable oonsidorabion has possession, it is plain that 
trust property cannot be followeii iobo his hands, and similarly, unless the 
purchase is with possession, the mortgagor owner has no notice, and no 
moaus of knowing any broach of the trust, and no suit cun lie for recovery 
of possession from the alienee. The purchase generally must, thereforo, 
bo with possession. More especially must this bo tho case where the 
purchase is a purchase snh modo, and is, in fact, a mortgage as in this case. 


In all the cases whore the rights of purchaser have been given effeeb 
to, the purchasers or mortgagees bad possession. This was tho case in 
Yesu v. BalkrishncL (2) where tho status of mortgagees as purchasers 
under art. 134 was first recognized. Tlie same was the case in Pandit v. 
Vnhu (3), where tho word “purchaser" was defined, in th© words of their 
Lionisiiips of the Privy Council in Radanatk Doss v. Gisborne and Go. (4), 
as one who purchases what is de facto a mortgage upon a representation, 
and in the belief that he is purchasing an absolute title. Possession was 
also admitted in the case of the auction purchase which was upheld in 
Mnthiiv. Knmbalimja (5). Both on principle and precedent ifc is thus 
clear that tho purchaser from a mortgagee of what is represented and 
believed to bo absolute right must be a purchaser with possession. His 
possession is an essential element of this purchase sub modo^ which alone 


(I) 22 B.225. (2) 15 B. 683. (3) 19 B. UO. (4) 14 M.I.A. 1. (6) 12 M. 316, 
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can make the purchase valid as against the true owner after twelve years 

enjoyment. .... . ■ j _ 

[619] This Doint becomes still more clear when ib is borne in mind * 

that the same art.'134 refers to alienations by trustees. Those, like aliena* APfiJ. 
tions by mortgagees, are protected after twelve years’ possession. In t.ATK 
the case of alienations by trustees, unless there is a transfer of possession OlVlI^. 
to the alienee, bbe transaction would be incomplete and of no effect against 
the cestui que trust. The ruling in Maniklal w. Manchershi Dinsha ' r |> 

refers to such alienations bv trustees. So far as that ruling related to the • 

question of 6o7ra/ides. art. 134 has reuderod all inquiry unnecessary, but 
the element of possession was then, as now, necessary to validate the 
purchase as against the true owner. The alienations of temple property, 
which were the subject of dispute in Nihuo^tey Stngh w. Jagahandnu 
Boy (2) tindi Sajediir Raja Chowdhuri v. Gour Mohun Drts(3), also involved 
transfer of absolute right and possession. It is also clear that 
English law (3 and 4 Vic., o. 27. s. 25. which corresponds to art. 134). 
possession bv the purchaser for valuable consideration for the 
period of property conveyed in breach of trust is necessary to validate the 
trust as against the cestui que trust {^). In English law, mortpges are 
effected in the form of purchases ; and the law of trusts governs to a 
extent the equitable relations between mortgagor and mortgagee. The 
Indian Law has followed the English law in this respect, and this analogy 
of trusts makes it clear that when the purchaser from the mortgagee is 
under the belief that ho is purchasing an absolute title, there must be an 
enjoyment of possession for the statutory period to validate his purchase 
as against the original mortgagor. The Courts below have, t-herefore. 
correotlv applied the law. and we contirm the decree of the lower appel¬ 
late Court. Costs in each appeal on the respective appellants. 

"Decree confirmed. 


23 B. 620—1 Bom. L.R. 82. 

[620] APPELLATE CIVIL. 

"Before Isir. Justice Parsons and Mr. Justice Ranade. 

VIRUPAKSHAPPA {Original Deferul^it No 1) Vfiq 1 

AND ANOTHER {Original Plaintiffs). Respondents. [ e y, ■ 

e •. J. Z. If f ■...i^inr—Decrte—Comvroviise of decree by next friend — Appli- 

Mxnor Suti on behalf of mt _ of ijnveachtno the decree — Practice — Procedure 

cation to fel aside compromise a^.i ' 

—Civil Proetdure Code {Act XIV of 18921. s. 462. 

Whore a decree to 'vb Civil Preoedure Code (Act XIV ol 

Rraoted . . sub-cquencW rc-oponod by the Court propria molu 

1832), the compromise c;.noQt be entitled to under 

d^ec^rir" VhV mod^rio'^wb^r ^ lo "order can be irripe.cbod are. at the 

most, two, namely, by review oc by suit. 
tR-. 16 Ind. Oae. 543 ; Expl. 20 B. 109 (119) =3 Bom. L. B. 565,] 

Appeal from the decision of Bao Bahadur Mahadeo Sbridhar. First 

Class Subordinate Judge of Sholapur. _ _ ___ __ 

• Appeal No. 88 of 1898. 

1 n OAo (2) 23 C. 536. 


(1) 1 B. 269. 
(3) 24 O. 418. 


(4) Lewin on Trusts, 633, oth Ed. 
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The plaintiffs, by their mother and next friend, sued for partition in 
1895, and on 21st December, 1897, obtained a decree for their shares. 
In execution certain property in possession of the defendants was attached. 
On the 13th June 1898, the plaintiff Sbidappa, who described himself as 
then of age, and his brother Basappa (the co-plaintiff) by his guardians 
(his mother and brother) applied to the Court to release the attached 
property and restore it to the defendants, stating that they (the plaintiffs) 
had adjusted the decree on the 6th June, 1898, and taken possession of 
the property given to them under the adjustment, and had no further 
claim against the defendants. The Court granted the application and 
ordered the darkhast to be struck off the file after restoring the attached 
property to the defendants. 

On the next day (14tb Juno, 1898) one Nijlingappa, a stranger to the 
suit, alleging himself to be interested in the plaintiffs, applied that the 
darkhast should be restored to the file and that further inquiry into the 
matter should be made, Ha stated that it was not true that Shidappa 
had attained his majority, and alleged that the guardian had been deceived, 
and that the adjustment bad been made in fraud of the minors. 

The defendant Virupakshappa opposed the application, contending 
that Nijlingappa had no authority to move in the matter; that the 
[621] statements made in his application were untrue ; that the adjust¬ 
ment of the decree had been honestly made and communicated to the 
Court which recognized it ; that the adjustment was beneficial to the 
plaintifis ; and that the Court bad no power to go into the matter after 
the darkhast bad been struck ofl tbe file and the whole execution proceed¬ 
ing concluded. 

The Judge hold that the adjustment of the decree ought not to be 
recognized and that the execution should proceed. Tbe following is an 
extract from his judgment: — 

‘ I think I can entertain Nijlingappa’s application. The application 
by plaintilT No. 1 and Nilgangava was granted and the darkhast was 
ordered to be struck otf, but the fact that the decree was compromised on 
behalf of minor plaintiUs by their next friend and mother does not appear 
to have been brought to the notice of the Court. The application appears 
to have been considered as made under s. 257 of the Civil Procedure Code. 
It is, therefore, open to me to inquire whether the decree was adjusted 
and the plaintiff's mother received the money and property under the 
adjustment with or without the leave of the Court, or whether the minor's 
interests have not been prejudicially affected. I am also of opinion that 
I can make this inquiry proprio motu, or on the application of any person 
interested in the welfare of the minors. 

“ There is no evidence in this case to show that tbe plaintiff No. 1, 
Shidappa, has attained majority. Under the Civil Procedure Code it is his 
right to elect to prosecute the suit as a major, and till be has exercised this 
right ho is to be treato«l as a minor. Plaintiff No. 1 is not only nob proved 
to have arrived at man's estate, but has made no application electing to 
be treated as a major. 1 am also of opinion that tbe adjustment of the 
decree cannot take effect as regards plaintiff No. 1. 

“ There remains the first issue (namely, whether the adjustment of tbe 
decree is beneficial to the minor plaintiffs) and that is easily disposed of. 
Tbe darkhast gives the plaintiffs property of less value than that they were 
entitled to under tho decree. A comparison of the decree with the parkbat 
makes this clear.” 


Defendant No. 1, Virupakshappa, appealed. 
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£>attatraya A. Idgunji for the appellant (defendant No. 1).—The 
Judge was wrong in treating the application of the 13th June, 1898, as one 
under s. 257 of the Civil Procedure Code. The fact that one of the applicants 
was a minor was apparent on the face of the application. The adjustment 
was nob only certified to the Court; the leave of the Court was asked for and 
granted. This was sufficient compliance with s. 462 of the Civil Procedure 
Code— Usmanw. Gnanu (1). Shidappa described himself as having attained 
[622] full age ; the proceedings taken by him on his own behalf were not 
invalid— jDoorga Mohun Dass v. Tahir Ally (2). The adjustment was con¬ 
clusive as against him. There was no evidence to show that he had 
not attained majority. The entertaining of the application of the 14th 
June. 1898, and the subsequent inquiry were ultra, vires. There is no 
provision of law enabling a Court proprio motu, or on the application of a 
person describing himself as interested in the welfare of the minors, to 
open up an adjustment duly sanctioned by tbe Court— K.arTnali v. Rahim- 
bhoy (3) ; Mirali v. Rohjiioobhoy (4) ; &shan Chundra v. Nundamoni 
Rassee (5); Bibee Solomon-v. Abdool Azeez (6). The only mode of doing so 
is by review under s. 623 or by suit under s. 11 of the Civil Procedure Code. 

The mere fact that the adjustment allotted property of less value 
than that granted by the decree, does not show fraud. The family pro* 
perty consisted of large outstandings and included bad debts. The plaint¬ 
iffs were paid in cash., and an allowance was made in our favour, because 
we undertook tbe risk of recovering the outstandings and bad debts. This 
was, we submit, a fair arrangement. 

There was no appearance for tbe respondents (plaintiffs). 

JUDGMENT. 

Parsons, J. —The Subordinate Judge, no doubt, acted hastily in 
granting the application of tbe 13bh Juno and striking off the darkhast 
without enquiry. Ho says that the fact that the decree was compromised 
on behalf of tbe minor plaintiffs by their next friend and mother, does not 
appear to have been brought to tbe notice of the Court, but that fact was 
apparent on the face of the application itself, and the Subordinate Judge 
should nob have sanctioned the compromise without being satisfied that 
it was bona fide and for the benefit of tbe minors. Nevertheless the fact 
remains that tbe leave of the Court was given to it and it must be con¬ 
sidered to have been granted under s. 462 of the Civil Procedure Code. It 
was not, therefore, we think, a naatter that tbe Subordinate Judge could 
re-open proprio motu as he has done and set aside bis order on the mere 
ground that the cornpromise gave the minors less property than what they 
were entitled to under tbe decree. The modes in which such an order 
can be impeached have been fully discussed in the case [623] of Karmali 
Rahimhhoy v. Rahimbhoy (3) and in the cases therein cited, and rosolve 
themselves into two at the most, viz., by review or by suit. In the pre¬ 
sent case no suit has been filed, and the minors have not approached the 
Court at all to ask for relief, so that we cannot treat the proceedings of 
the lower Court as taken upon an application for review of the order. 

We must reverse tbe order of tbe 15tb October, 1898, as made with¬ 
out jurisdiction, leaving the minors, or some one legally competent to act 
on their behalf, free to take such steps as they may be advised to take, if 
•they wish to have the order of the 13th June set aside. 

Order reversed, 

(1) P. J. (1S91), p. 111. (2) 22 O- 270. <3) 13 B. 137. 

(4) 15 B. 694. (5) 10 G. 357. (6) 6 0. 687, 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons^ Acting Chief Jv;stice, and Mr. Justice Ranade. 

--- -- - ^ 

Ratanlal (.Original Defendant No. 3), Appellant v. Bai GuLAB. 

{Original Plaintiff)^ Respondent.*' [2Sth February, 1899.] 

Civil Procedztre Code (Act XIV of 1882), s. 231— Application for execution by one of 
stveral joint decree-holdere—Order refusing to allow execution by one of several joint 
decree-holders — Appeal — Practice. 

No appeal lies sgaiost ao order under s. 231 of the Code of Civil Procedure (Aos 

XIV of 1882), refusing to allow one of several joint decrce-hoJders to execute a 

joint decree. 

[R., 7 Ind. Cas. 474 = 61 P.R. 1910 = 110 P.L.R. 1910 = 90 P.W.R. 1910; D., 23 T.L.R. 

245 (246).] 

Appeal from tbe decision of Hao Bahadur K. B. Marathe, Firsb Class 
Subordinate Judge of Surat. 

One Ratanlal Hangildas and Utamram Itcharam traded together in 
• partnership in Bombay. 

Utamram was charged with criminal breach of trust in respect of 
certain jewellery entrusted to him for sale by one Bai Gulab of Surat. 

In ex.ecution of a search warrant issued by the First Glass Magistrate 
of Surat, the Police seized the jowellory from tbe accused’s partner, 
Ratanlal, and produced it before tbe Magistrate. 

[624] The Magistrate, after trying the case, discbai'ged Utamram and 
passed 8D order directing tbe jewellery to be handed over to the complainant 
Bai Gulab. 

Tbe High Court set aside this order and directed the jewellery to be 
restored to the possession of Ratanlal from whom it was taken (1). 

Thereupon Bai Gulab filed a suit, No. 247 of 1892, to establish bar 
title to the jewellery in question, and for an injunction restraining Utam¬ 
ram (defendant No. 2) and his partner Ratanlal (defendant No. 3) from 
taking away the property from tbe Magistrate’s Court. Pending this suit 
the Nazir was appointed receiver of the property in dispute. ^ 

The Subordinate Judge decided the suit in Gulab’s favour, awarding 
her possession of the property. 

In execution of this decree the Nazir banded over the property to Bai 
Gulab. 

In appeal the High Court reversed tbo decree of the Subordinate 
Judge and dismissed Gulab's suit with costs as against Utamram and 
Ratanlal (defendants Nos. 2 and 3). 

Thereupon Ratanlal (defendant No. 3) alone applied for execution of 
the High Court’s decree for costs and for restitution of the jewellery handed 
over by tbe Nazir to Gulab (the plaintiff). This application was resisted 
by Utamram. 

The Subordinate Judge rejected this application, holding that Ratanlal 
alone was not entitled to execute the decree of tbe High Court, which 
was in favour of both him and Utamram jointly. He referred them to a 
separate suit to determine their respective rights. 

* * Appeal 104 o( 1898* * 

• (1) 17 B. 748. " '' 
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Agaiost this deoision defoodant 3 appealed to tbe Sigh Court. 

Ramdatt V, Desai and G. S. Rao, for appellant. 

M. N, Mehta and K. M. Javheri^ for respondent. 

JUDGMENT. 

Parsons, J.—The decre of the High Court, sought to bo executed 
in this oase,^ was certainly a joint decree in favour of tbe [6251 defendants 
Nos. 2 and 3, since it reversed the decree passed by the Subordinate 28 B. 623 = 
Judge, First Class, and ordered the suit against them to be dismissed ^ Bom. I«.R, 
with costs, thus entitling them to recover their coses jointly and also to 
obtain the restitution of any thing taken from them under the reversed 
decree. It is admitted that they were partners at the time of the decree, 
and presumably, therefore, tbe ornaments taken from them (or rather 
from the Nazir who held them ou their behalf) were their joint property. 

This being so, tbe order of the Court refusing to allow the decree to be 
executed by the defendant No. 3 alone must have been passed under s. 231 
of the Code of Civil Procedure, and no appeal lies against that order. See 
Bai Kashi v. Chunilal Viuhvcinath (1). 

In tbe present case, the defendant No. 2 has himself come forward 
and directly impugned the right of the defendant No. 3 to alone execute 
tbe decree, and tbe Subordinate Judge has referred them to a civil suit to 
•determine their respective right. This he bad a discretion to do, and we 
see no reason to interfere. The case of Lakshmi Ammah v. Ponnassa (2) 
cannot be said to be in point ;• for, here the contest is essentially one 
between the two joint deoree^holders. It bas been argued before us that 
at any rate the lower Court should have ordered the decree to be executed 
so far as to take tbe ornaments out of tbe possession of the plaintiff and 
recover the amount of tbe costs, and should then hold the same for 
tbe benefit of whoever may ultimately be found to be entitled thereto. No 
doubt this is a sound argument, but up to tbe present that Court has not 
been asked to do this. It will be time enough to come here when that 
Court has been asked and has refused to do so. We dismiss the appeal 
with costs. 

Appeal dismissed. 


1899 

FSB. 28« 
ARPBIi- 
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23 B. 626=1 Bom. L. R. 364. 

[626] TESTAMENTARY AND INTESTATE JURISDICTION. 

Before Mr. Justice Starling. 


Mowji Dharamsby, Plaintiff V. Nemchand Naranji and others, 

Defendants. * fl8th March, )899.j 

I*ractice —Commission —Aoplication by a defendant {caveaior\ to examhie witnesses on 
commission —CtuiZ Procedure Code {Act XIV of IS32), Chap. XXV. 

Where a defpndant (caveator) applied for the issue of a commissioo to esamiue 
witnesses, the Judge having regard to the circumstances of the case and to the 
principles laid down in Berdan v- Greenwood refused tbe application. 

The plaintiff applied on the 5th December, lb9S, for letters of 
administration to the estate of one Vassonji ECarrakchand, who was alleged 


* Testamentary Bait No. 1 of 1899. 

(X) P. J. (1890), p. 249. (2) 17 M. 394. (3) (188C> 20 Ch. !>. 7G4. foot note (3). 
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to have died iatestabe at Porbandar in Kathiawar on the 15bh December, 
1894. Id his petition be alleged that he was one of the three nephews 
and heirs of the deceased, and that there was no other nearer relative living. 

On the 21st Decomber, 1898, the defendants Nemchand Naranji and 
Bbimji Pamdas hied a caveat, alleging that the deceased bad left a will, 
and that they were the executors appointed thereby. 

On the lObh January 1899. another caveat was filed by the defendant 
Kalidas Vandravandas, also stating that the deceased Vassonji had left the. 
will alleged by the other caveator Nemchand Naranji. He further alleged 
that by the said will Vassonji had left his property to his wife Rfankuverbai, 
who had accordingly taken possession of it and enjoyed it until her death 
in January, 1898, that she left a will whereby she appointed him (Kalidas) 
and one Devchand Ramcband his executors. He claimed that all the 
property of Vassonji which had come to Mankuverbai bad now vested in 
him and his co-executor. 

The original will was not forthcoming. Each caveator alleged that it 
was in the possession of the other, and that be himself bad only a copy of it. 

The defendant (caveator) Nemchand now applied for a commission to 
Porbandar to examine the persons who, he alleged [627] were witnesses 
to the will and who would prove its execution. He obtained a Judge’s 
summons on 28th February, 1899, calling on the plaintiff to show cause 
why a commission should not issue. 

Macpherson, for the plaintiff showed cause. 

IjOiv7idcs in support of the summons. 

Vicaji, for the third defendant. 

JUDGMENT. 

Starling, J.—In this suit the plaintiff, Mowji Dharamsey. as one 
of the nephews and reversionary heirs of the deceased Vassonji Harrak- 
ohand, seeks for letters of administration bo bis uncle’s estate on the death 
of the widow, his aunt. 

The first two defendants have filed a caveat on the ground that the 
deceased did nob die intestate, bub lefb a will. The third defendant Kalidas 
Vandravandas files a caveat on the same ground. The will, however, is 
not forthcoming, each set of defendants alleging that it is or should be in 
the possession of the other, and both sets alleging that they possess a copy 
of the will, the two copies, however, difloring from each other in one 
important point at least. 

Under these circumstances the first set of defendants apply for a 
commission to Porbandar to examine their witnesses not viva voce but on 
interrogatories in order to prove the existence and contents of the will, on 
the ground that they cannot procure their attendance in Bombay, an 
application which is opposed by the plaintiff. 

The case of the defendants as to the existence of a will is, on the face 
of it, suspicious, and to make it more so, after I had offered on Saturday to 
examine to-day two witnesses Tone of them being the same Kalidas Van- 
dravandas mentioned above), who were stated to be in Bombay, it was 
announced that they had gone away by the morning train. Saturday was 
known by Kalidas Vandravandas to be the day for the hearing of the 
summons, for he had instructed Mr. Viccaji on his behalf, although the 
summons had not been served on him, and it was not unlikely that an 
order for the examination dc bene esse of witnesses then in Bombay 

would have at once been made. 
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I adjourned the hearing till to-day to enable me to look into the 
lilngUsh oases, and I have done so, and it seems to me [628] that the case 
of Berdan v. Greemoood, (1) lays down a number of principles which are 
directly applicable to the present application. That was a case in which 
the plaintiff applied for his examination on commission on tbe ground 
that he was suffering from fatty degeneration of the heart and that a 
passage across tbe Channel would very probably cause bis death. I wilt 
[now] refer to the principles laid down by the Court of Appeal in that case 
(pp. 765, 766 and 768). Baggallay, L. J., said :— 

We must regard the interests of justice, the interest of the defend¬ 
ants as well as that of the plaintiff, and of course we must consider the 
nature of the issues which are raised in the pleadings. 

“ One can well imagine the extreme importance to tbe defendants, in 
a case of this kind, of having the fullest opportunity of thoroughly 
investigating the claim and testing by cross-examination the witnesses who 
are called [to prove that tbe alleged services were rendei*ed].* 

“ I am very unwilling to express any opinion upon tbe question which 
has been so much argued, the credibility of General Berdan, but in 
considering whether the examination of a witness should be taken by 
commission, we must have regard, at any rate, to the possibility of his 
not being a credible witness. If the witness is a credible witness, it is 
hardly material whether be gives bis evidence viva voce in Court or before 
a comisssion, or by affidavit, or in any other form. But we must assume 
the possibility of his not being a credible witness, and then it becomes of 
tbe most extreme importance that the jury or the Court which has to decide 
the question should have the opporcuniby of seeing tbe demeanour of tbe 
witness, and observing the way in which the various questions which are 
put to him in cross examination are answered.” 

^ [ Now it has been suggested that tbe questions, for cross-examination 
of tbe plaintiff (assuming that the commission is to issue) have been put 
in a form which does not indicate any very searching inquiry, or anything 
as to which there might be any great advantage in bis giving his answers 
before tbe jury rather than before the commissioners, who would report 
the effect of the answers. But it must be borne in mind that when cross- 
examinations of this sorb are made, the answer to one question is suggest¬ 
ive of other questions, and unless the whole body of legal advisers of bho 
defendants, are bo go over and attend the commission, so that they may be 
prepared to meet any possible emergency which may arise in the course 
of the cross-examination, it does not appear to me that there would be 
the same facilities of cross-examination before the commission as there 
would be if the witness were here giving his evidence in Court,”] 

Cotton, Ij. J., said : — 

Bub we ought to consider nob merely what the plaintiff’s case 
requires, but what justice to the defendant as well as to the plaintiff 
requires. And in such a case as this it is, in ray opinion, eminently 
important that the demeanour of the witness should be seen and his 
precise answers to the questions put to him should be beard by the Judge, 

jury, who have to decide the case, and that the defendants 
should have the fullest opportunity of cross-examining him, they being 

in phrases in rectangular brackets are portions of judgment not found 

t Portion of judgment not found in I. L. R.—Ed, 

(1) (1880) 20 Ch, I>, 764 foot-note (3). 
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really only able to do that effectually when the witness is in Court, and 
bis demeanour, and the way in which he answers the questions can be 
judgeri of by the Judge and by the jury,” 

Now taking into account the case of the plaintiff and also that of the 
defendants, taking into account, the fact that the will itself is not forth¬ 
coming. and that the copies which are alleged to exist do not agree with each 
other, and taking into accouot the fact [629] that tbe^e witnesses will not 
give their evidence nor be cross-examined vtva voce (the last a point much 
relied upon in In re Boyse^ Crofton v. Crofton (1) ; taking also into account 
the fact that two of the witnesses now sought to be examined on commis¬ 
sion have recently been in Bombay and only went away on last Saturday 
morning, so that it U evident that, if the applicant had been so minded, he 
might have bad them examined here de bene es$c last week : also taking 
into account that it is not clear on the affidavits that it will be imnossible 
to get the witnesses to come to Bombay for the trial, or that the applicant 
may not be able to examine some of them de bene esse in the meantime, if 
they should visit Bombay, (for it is evident that some do come here from 
time to time), and applying to these facts the principles laid down in the 
cases 1 have already cited, I have come to the conclusion that it is not in the 
interests of justice that these witnesses should be examined in the way it 
is proposed, and that, using a judicial discretion, it is my duty to refuse 
to grant the commission asked for. 

The summons will, therefore, be dismissed with costs. Counsel 

certified for. 

Summons discharged. 

Attorneys for plaintiff. —Messrs. Mansuklal, Damodar and Co, 
Attorneys for defendants.—Messrs. Bichnell^ Merwanji and Motilal, 


23 B. 629=1 Bom. L.R. 617. 

ORIGINAL CIVIL. 

Before Mr. Justice Starling, and, in appeal, before Sir B. Jenkins, Chief 

Justice, and Mr. Justice Candy. 


LUXUMIPAI {.Plaintiff) v. HajEk Widina CasSUM {Befendanl),^ 

[28th March, 18th August, 1699.] 

Practice— Arbitration—Orrier of reference to arbilralion—Civil Procedure Code {Act 
XIV of 1882), s. 606— Jurisdiction—Absence of written authority torefer. 

By a Judge’s order consented to by the plaintiff and defendant this suit was 
referred to arbitration on the 13th Dooeraber, 1898. In the following January 
16301 and February two meetings were held before tbe arbitrator which wore 
attended by the defendant and the managing clerk of his then attorney, and he 
took an active part in the proceedings. Subsequently the defendant changed his 
attorney and declined to proceed with the arbitration, contending that the order 
of reference was illegal, inasmuch as no special authority in writing wasgiven 
by the partic.s to their attornevs to obtain the order, as required by s. 506 of the 
Civil Procedure Code (Act XIV of 18821. He took out a summons to sot aside 

tbe order. 

Geld, (dismissing tbe summons) that tbe absence of a written authority did 
not invalidate tbe order of reference. 

[R.. 30 A. 32 = 4 A.L.J. 69 1 (6931^27 A.W.N. 27.3 ; 9Ind. Cae. 412 f4l3).l _ 

• Suit No. 196 of 1897 ; Appeal No. 1025. 

(1) (1882) 20 Ch. D. 764. 
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In chambers. Summons taken out by the defendant, dated 17th 
March, 1899, calling on the plaintiff to show cause why an order dated 
13th December, 1898, referring this suit to arbitration should not be set 
aside. 

This suit was brought by the plaintiff to recover damages for breach 
of an agreement. In December. 1898, the parties agreed to refer the suit 
to arbitration, and by a consent order dated 13tb December, 1898, the 
suit was referred by Kussell, J., to two arbitrators therein named. 
In January and February, 1899, two meetings were held before the arbi¬ 
trators which were attended by the defendant and the managing clerk of 
his then attorney, and the defendant took an active part in the proceed¬ 
ings. 

Subsequently, however, the defend ant changed his attorney and declin¬ 
ed to proceed with the arbitration, contending that the order of reference 
was illegal, inasmuch as no special authority in writing had been given by 
the parties to their attorneys to obtain the order of reference as required 
by s. 506 of the Civil Procedure Code (Act XIV of 1882). 

On the 17th March, 1899, the defendant took out the above summons. 

Loivndes, for plaintiff showed cause.—Even if the defendant was at 
one time entitled to have the reference set aside, he is not so no%v— 
Vnniraman v. Chathan (1). He attended two meetings— Halimbhai v. 
Shanker Sni (2) ; Ardesar U. Wadia v. Secretory of State for India (3) ; 
"Wynne v. Edivards (4) ; Sultan ISliihamitiud v. Sheo Prasad (6). Ho also 
cited Joger.sur v. K.ulyanec (6). 

[631] Scott for defendant, contra. He cited the following cases.— 
Pestonjee Nusserwanjee v. Manockjee (7) ; Nusserwanjee Pestonjee v. Meer 
Mynodeen Khan (8) ; Jeyasankira Devi v. Nagannada Devi {9j ; Kishna 
Ram V. Suhodra Rebec (10). 

Starling, J.—In this case the plaintiff and defendant through their 
attorneys agreed to refer the suit to arbitration, and a Judge's order was 
by consent of both attorneys signed in order to carry out that agreement. 
It is quite clear from the letters annexed to the affidavits of Pandurung 
Shanorao Laud that there was a considerable amount of correspondence 
between tbo attorneys to the parties about the terms of the reference of 
which the defendant was cognizant, and that he agreed ro the order of 
reference as finally settled. This he does not deny ; but he alleges that, 
as he did not sign a special authority to liis attorney to sign tbo consent 
order, that order is not binding upon him, and ought to be set aside. 
Between the date of the order of reference and the defendant’s ai'plication 
to have it set aside, two meetings of the arbitrators were held at which 
the defendant was apparently present ; at the first of which, copies of 
the plaint and the written statement were given to tbo arbitrators and 
the case was explained to them, and at the other a witness was called and 
produced the agreement between the plaintiff and defendant upon which 
the suit was based, but at neither of these meetings did the defendant 
cnake any objection to the arbitration proceeding. After that, he changed 
his attorney two and half months after the date of the order of I'eferenco, 
sent notices to the plaintiff' and to the arbitrators withdrawing his assent 
to the arbitration, and finally took out the present summons. 


(1) 9 M. 451. (2) 10 B. 381. f3) 9 B. C. R. 177. 

(4) 12 M and W, 708 (712). (5) 20 A. 145. 

(6) 24 C. W. R. 41. (7) 12 M. I. A. 112. (8) 6 M. T.A. 134 (155). 

(9) 1 M.H.O. R. 106. (10) N. W, P. S. D, R. (1863), 127. 
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Mr. Scotfe relied upon the words of s. 506, Civil Procedure Code, which 
provide 6bat where a party is not present in person, bis pleader must be 
specially authorized in writing to consent to a reference, and argued upon 
the authority of Nusserwanjee v. Meer Mynoodeen Khan (1) that this was a 
special jurisdiction given in special terms by an Act of the Legislature, 
and that in order to give the iurisdiction, every one of those terms C632] 
must be complied with. No doubt that is a decision to which I must 
bow if it is applicable to this case ; but I may remark that the facts of 
that case and the regulation which was being interpreted are not quite on 
all fours with the present facts and Act. I can find no reported case in 
which such a contention as the present one has been raised during the 
pendency of an arbitration. Mr. Lowndes has, however, referred to 
several, in which the objection has been made to an award on the ground 
that the pleader of tbe unsuccessful party was not authorized in writing 
to consent to the reference— Unniraman v. Chathan Halimbhai v. 

Shanker Sai (3); Ardesar v. Secretary of State for India (4:). Besides 
those I have found the case of Saturjit Pertap v. Dulhin Gulab (5), in 
which the case of Uiinirama7t v. Ckathan (2) was approved and followed. 
In all these cases, the Courts refused to set aside the award on the ground 
that the reference was not authorized personally in Court by the party 
complaining or by a pleader speciallj' authorized in writing. *Mr. Lowndes 
also referred to the case of Jogessur v. Kulyanee (6) in which it was 
held that the corresponding section of the Cod© of 1859 was an enabling 
section and that the acts of the parties stti juris ought to be interpreted 

liberally. 

I feel that this is a point of some difficulty, but at the same time I 
am not disposed to assist a party who has agreed to an order of reference, 
and has gone on with the arbitration under it bo a certain extent, in 
turning round and saving he is not bound by it for no other reason than 
that he has not signed it, for there is no doubt that, if be had signed it, 
he could not now have backed out of it. The principles laid down in the 
cases cited by Mr. Lowndes seem to me to be applicable to the present 
case and I shall, therefore, follow them. Besides this, although the point 
was not argued before me. I am inclined to think that when a party has 
seen an order, and authorized his attorney to consent to it, even though 
he does not sign it. that writing may be regarded as a special authorization 
in writing to his attorney to consent to the terms referred to therein, 

[633] I must, therefore, dismiss the summons with costs. Counsel 
certihod for. 

Tbo defendant appealed. It was urged that there bad been no valid 
reference to arbitration : that by reason of the non-observance of the 
formalities precribed by s. 506 of the Civil Procedure Code (Act XIV of 
1882) the Judge in chamber (Russell, J.) had no jurisdiction to refer the 
tbe matter in question in the suit to arbitration under Chap. XXXVII of 
tbe Civil Procedure Code (Act XIV of 1882), and that the absence of the 
prescribed formalities could not be cured by any conduct of tbe defend¬ 
ant not amounting to a compliance with such formalities. 

The appeal was heard by Jenkins, C. J., and Candy, J., on 18fch day 
of August, 1899. 

Scott (Acting Advocate General) for the appellant (defendant). 


(3) 9 M. 451. 

(6) 24 C. 469 (472). 
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Macpherson for the respondent (plaintiff). 

In addition to the authorities cited in Chambers the following were 
oited ;—Maxwell on Statutes, p. 518; Andrews v. Elliott (1); Barker 
V. Palmer (2). 

JUDGMENT. 

Jenkins, C. J. —This is an appeal from an order of Mr. Justice 
Starling refusing an application to have the suit set down on the board of 
causes for trial. 
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The point on the appeal is whether a reference to arbitration directed 

by an order passed by Mr. Justice Russell on the 13th December, 1898, 

is void by reason of non-compliance with the terms of s. 506 of the Code 

of Civil Procedure. 

( 

It is clear that the Court has no power of its own motion to order a 
reference, and it can only do so under the provisions of Chapter XXXVII 
of the Code of Civil Procedure. The power to make the order is given by 
9. 508, and s. 506 contains the provisions as to how the order is to be ap¬ 
plied for. Erom that section it appears (1) that all the parties to the suit 
must desire a reference, (2) they must ail apply to the Court for an order of 
reference, (3) they must apply either in person or by their respective 
pleaders specially authorised in writing, (4) the £634] application must 
be in writing, and state the particular matter sought to be referred. 

Now in this case the defect exists only in respect of one of these 
four heads. It is beyond all doubt that all the parties in this case desired 
a reference. I think, too, it may be said that there was a suihcient 
application in writing to satisfy the requirements of the section, and 
it 19 also clear that all the parties made the application by their attorneys 
and that those attorneys were specially authorised in that behalf. It has 
nob been suggested before us that respondent’s attorney was nob duly 
authorised : so, I therefore assume, no question arises on that head, and it is 
shown that the appellant knew before the order was made of its proposed 
terms accurately and precisely ; gave instructions for the application, and 
after the order, v.'as passed, he became aware of it and acted on it by 
attending two meetings convened by the arbitrator. The only defect is that 
the authorisation (the existence ?of which is beyond all question) was not 
expressed in writing. What, then, under the circumstances of the 
case is the consequence of that defect ? Now I feel no doubt that the 
Court could, on the score of it, have declined to make the order, and, if 
it had been brought to its notice, would probably have done so. As a 
matter of fact, attention was not called to the defect, and the order was 
made. Bub is the appellant entitled to come to the Court now and ask 
for an order which can only be made if Mr. Justice Russell’s order— 
from which no appeal was preferred—^be treated as a nullity, simply by 
reason of this defect ? For. the Advocate General has very candidly 
admitted that he relies on this defect alone, and &hat it is of a purely 
technical character. Ought the section to be so construed as to attribute 
to the provision for written authorisation so mandatory a character as 
that failure to observe it must result, under all circumstances, in a 
comp.ete nullification of the order and all consequent proceedings ? 
While recognising to the full the desirability of a written authority, a 
desirability, which is the more obvious in the mofussil than in the 


(1) (X856) 35 L. J. (Q. B.) 1 ; 5 Ell. and Bl. 502. (2) (1881) 8 Q. B. D. 9. 
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High Oourfcs, I am unable fco come fco that conclusion. I think the 
provision is one which properly comes within the rule that consent cares 
errors, and that under appropriate circumstances the defect is not fatal. 
[635] In support of his view the Advocate General has relied on 2^us- 
serwanjee Pestonjee v. Meer Mynoodee Khan (1) and more particularly 
on the principle enunciated at p. 135. It has been said that case is 
distinguishable in that it did nob deal with the section now in hand, but 
I would not seek to distinguish it on that ground, because the principle 
it lays down is of universal application. It appears to me, however, that 
the facts of this case do not invite the application of the principle. There 
no order had been made, but it simply was that the parties had proceeded 
with their reference under a document which was deficient in a material 
particular, and when the Court was asked to act on it, the application 
was refused as ib“wa3 not made on proper materials. That case was in 
fact at the stage this one was when Mr. Justice Russell made his order. 
Here, however, the matter has advanced a stage further ; the order has 
actually been made and the case has reached that point at which it may 
be asked whether the rule that consent cures error should not be applied. 
I am fortified in this conclusion by a later decision of the Judicial 
Committee also reported in the same volume—S. D. Haines v. Xhe East^ 
India Company (2), or perhaps it would be more correct to eay by the 
cases of Tyerman v. Smith (3) and Andretus v. Elliott (4) and in error 
at p. 3, where the rule to which I have referred was applied in a state 
of facts bearing an essential resemblance to the present- It is to be noted 
in this connection that in both the cases in Moore the opinion of the’ 
Board was expressed by Sir John Patteson. 

Having then come to tbo conclusion that the defect is not fatal it 
only remains to consider whether in this case the facts justify us in 
treating it as cured. This is a point on which each case must be govern¬ 
ed by its own circumstances, and here I think there can be no doubt that 
we ought nob to allow the technical objection to prevail. The appeal 
will, therefore, be dismissed and the order of Mr. Justice Starling atiirm- 
ed with costs. 

Before parting with the case I should say that Mr. Maepborson at 
one time suggested that there might bo a preliminary objection that no 
appeal would lie. but, as he did not press this objection [636] or present 
any argument in support of it, I have not thought it necessary to deal 
with it in disposing of the appeal. 

Candy, J. —1 concur. I think the absence of a writing in this case 
does not maUo the order invalid. The vital point according to the section 
is the desire of the parties that the order should be made, and there is 
no doubt that in this case that desire existed. 

Appeal dismissed with costs. 

Attorneys for plaintiff.—Messrs. Smetham Bland and Noble. 

Attorneys for defendants. — Messrs, lhakurdas, Dharamsi, Cama 
and Ilormas‘}i. 


(1) 6 M.I.A. 134. f2) 6 M.I.A. 407. , 

(3) (1855) 25 L.J. (Q. B.) 359. H) (1855) 25 L. 1. 
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23 B. 636»1 Bom. li.R. 123. 

APPELIjATE civil. 

Before ilTr. Justice Barsons^ Acting Okie/ Justice^ and HJr, Justice 

Ranade. 


GrAUPAT Venkatbsh Eespande {.Original Blaintiff)t Appellant 
V, GopaLiRao Venkatesh Eespandk and others {Original 
Defendants)^ Respondentsf' [20bb February, 1899.j 

Partition—Son born alter •partitioy^—Right of such son to partition—Share of such son 
—Pamily arrangement — Ijimitation—Hindu law. 

Id the year 1875, one Veokatrav baviog ac that time three sons, viz., defend¬ 
ants Nos. 1, 2 aod 3, divided his property, allotting one-tbird to the first defend* 
ant and retaiDing the remaining trvo-tbirds in bia own possession in the interest 
of bis other two sons (defendants Nos. 2 and 3), who were then minors. The 
latter continued to live with him, and be managed the property. The first 
defendant was the son of Veokatrav’s elder wife and the second and third defend¬ 
ants were the sons of his younger wife. In 1380 the plaintifi was born and in 1894 
he brought this suit by his mother (the younger wife) as next friend fora 
partition of the whole of Venkatrav’s property, including that which in 1875 
had been allotted to the first defendant. The plaintiff claimed a fourth share. 

Held, that tbo plaioiifl was nob entitled to any part of the property which 
had been given to the first defendant in 1875. The family arrangement then 
made bad been acquiesced in for more than twelve years and could not be dis¬ 
turbed. The plaintiff could only claim against defendants Nos. 2 aod 3. who 
lived with their father in union and with whom the plaintiff himself bad lived 
as member of a joint fanaily. 

CR., 33 B, 267 = 10 Bom. L.R. 778 (780) ; 9 Ind. Cas. 834 J 

Appeal from the decision of Rao Bahadur G. V. Bbanap, First Class 
Subordinate Judge of Bbarwar. 

Suit to set aside a prior partition and for a fresh partition. 

[637] The plaintiff was the youngest son of Venkatrav Despande 
and was born in 1880. Venkatrav Oespande had two wives, the elder of 
whom was the mother of one son (defendant No. 1) and the younger of 
whom was the mother of the plaintiff and two other sons (defendants 
Nos. 2 and 3). 

In 1875 {i.e., four years prior to the birth of the plaintiff) Venkatrav, 
having then only three sons (defendants Nos. 1, 2, 3) and having disagreed 
with defendant No. 1 (the eldest of them), made a division of his property 
and gave a one-third share to the defendant No. 1, and retained the 
remaining two-tbirds in his ovvn possession in the interest of his other two 
sons (defendants Nos. 2 and 3). These two SODS wore then minors. 
Venkatrav continued to live with them and to manage the property until 
his death. 

In 1894 the plaintiff, who was then stiil a minor, brought this suit 
claiming a fourth share of the whole of his father’s property, including 
that which bad been allotted to defendant No. 1 in 1875 as well as that 
retained by Venkatrav for defendants Nos. 2 and 3. He prayed that the 
partition effected in 1875 might bo declared cancelled, and ho claimed 
o^sne profits. He contended that he was not bound by the partition in 
1875, as Venkatrav’s wife was then capable of bearing children, and Veo- 
katrav was, therefore, not competent to make a partition. 
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Tbe first defendant contended that the share allotted te him in 1875 
was exempt from a fresh partition ; that he had been ever since that time 
ia uodisturbed possossion as owner; fchafc fcbe plaintiff s claicn should b© 
limited to that portion of the property which was in the hands of his 
(plaintiff’s) full brothers (defendants Nos. 2 and 3). 

Defendants Nos. 2 and 3 admitted the claim and prayed that their 
respective claims should be awarded to them separately. 

Defendants Nos. 4 to 23, some of whom did not appear, resisted the 
claim on tbe ground that they were alienees, either by purchases or mort¬ 
gages, of parts of the properties from defendants Nos. 1, 2 and 3. 

Tbe Subordinate Judge disallowed the claim as against defendant 
No. 1. He passed a decree directing the plaintiff to recover l638j 
third share from the property in the possession of defendants Nos. 2 and 
3, after paying one-third share of the debts due by them. 

Tbe plaintiff appealed. Ponding the appeal he attained majority 
and the name of his next friend was struck off the record. 

Branson (with Daji A. Khare), for the appellant (plaintiff).-—The Judge 
erred in rejecting our claim for tbe cancellation of the partition of 1875. 
At the time of that partition our mother had not passed the stage of 
child-bearing, and consequently the partition then made cannot stand to 
our detriment. The authorities are quite clear and they show that 
we are entitled to a fourth share in the whole property including that 
allotted to defendant No. 1. as well as that retained for defendants 
Nos. 2 and 3. The Judge held that our claim bo a share in the pro¬ 
perty allotted to defendant No. 1 cannot lie. This Js not a correct 
view We are entitled to have the partition re-opened—Mayne s Hindu 
Law' para. 431 ; Colobrook’s Hindu Law, Vol. 11. p. 268; Krishna v. 
Sa 7 >it (1); Chengama v. ^Junisami (2). The partition deed of 1875 shows 
that tbe immoveable property only was divided and not the moveable. 
Wo, therefore, coutend that the alleged partition was merely a family 
arrangement mivdo for the purpose of settling quarrels between the father 
and one son. The arrangement was not by itself a partition. 

Tnverarity {with Manekshah J. Taleyarkan), for respondent No. 1 
(defendant No 1).—The view taken by tbe Judge as to the plaintiff’s 
position according to Hindu law is collect. The partition effected by 
Venkatrav in 1875 is binding on him. The plaintiff is entitled to recover 
onlv a share in the property which was in his father’s hands at the time 
of liis bWtii—yekcyahiian v. Agniszvarian (3) ; JS/awal Singh v. Bhagtoan 
Singh (4). If the allegation of the plaintiff be correct that his father 
retained only moveable property, then these rulings show that he can take 
a share in that property only, and has no right to a share in the immove¬ 
able property. If Venkatrav had made a bona /tdc alienation of a 
norcion of the property to a stranger before the plaintiff’s birth [639J 
such an alienation would have bound the plaintiff Rambhat v. Laksti^ 
man (5). The cases of Krishna v. Snmi (1) and Ghengama v. Mumsami (2) 

do not apply. 

Dhondu P. Kirloskar, for respondents Nos. 7. 8. 11, 12 and 16 
(defendants Nos. 7, 8, 11, 12 and 16). 


(2) 20 M. 75. 


(l) 9 M. 64. 
(4) 4 A. 427. 
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(3) 4 M.H.C.R, 307. 
(6) 5 B. 680. 
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JUDGMENT. 

Eanadb, J,—The appellant, who is now major, brought this suit 
as minor by his next friend, bis mother Dakshmibai, against his step- 
brother and two full-brothers (respondents Nos. 1, 2, 3) and others claim¬ 
ing through them, to cancel a partition made in 1875 in his lifetime 
by their father Venkatrav five years before appellant was boro, by which 
partition a third share in ancestral family property bad been assigned to 
respondent No. 1, and the remaining two-third share had been retained 
by Venkatrav for the use of the respondents Nos. 2, 3 (who were then 
minors) in his own possession. Appellant also sought a re-partition of 
his one-fourth share in all the ancestral property. 

Hespondeots Nos. 2 and 3 offered no opposition to the claim, but 
only asked for a separation of their own shares in the whole of the 
property. 

^Respondent No. 1 contended that the appellant had no right to sue 
him for a cancellation of the partition elfected in 1875, and that the claim 
was time-barred. The appellant might sue his full-brothers and obtain a 
partition of his one-third share from them. 

The lower Court held that this contention of respondent No. 1 was 
well-founded, and, while rejecting appellant's claim for cancelling the 
partition of 1875 as against respondent No. 1, it allowed the claim of the 
appellant as against his full-brothers, respondents Nos. 2 and 3, and 
■directed that appellant might recover his one-third share of the pi'operty 
^ in their possession after paying one-third share of the debts due by them. 

In the appeal before us, it was contended that, as an afterborn son, 
appellant had a right to the relief claimed by bim, namely, a cancelment 
of the partition of 1875, and a repartition C640] of bis one-fourth share 
in the entire property in the possession of the respondent No. 1, as alpo of 
the respondents Nos. 2, 3. The appellant's counsel placed his ruliance 
ohietiy on two decisions of the Madras High Court. In the first of these 
■decisions— Krishna v. (I)—the Question in dispute related to the 

right of the sons of a person, disqualified by reason of his being deaf and 
■dumb, to claim a share with their uncles in the property of their grand¬ 
father in the life-time of their disqualified father, even though they were 
born after the death of their grandfather. This right had been negatived 
in two decisions of the Calcutta High Court— Pareshmani v. Dinannth (2) 
and Kahdas v. Krishan Chandra (3). Turner, O. J., distinguished these 
Bengal decisions as being governed by the law of the Dayabbaga, and held 
that, under the Mitakshara law, the sons of a disqualified sharer, though 
subsequently born, had a right to divest tbeir uncles, and claim a share 
of the inheritance. 

It will be at once seen that this Madras case did not involve any 
question as to the binding character of any partition already made, such 
as is the case in the present dispute. In the course of bis judgment, 
Turner, C.J., referred to the analogy which exists between the right of a 
disqualified person to inherit, when ho is cured of his malady, and the 
right of a son born after partition, and it was stated that '* the son who is 
begotten and born after partition takes the share of his parents and 
acquisitions made after partition, or if his father has reserved no share to 
himself, he may call on his brothers to make up a share for him.” It was 
■contended by Mr. Branson that, in the present case, Venkatrav reserved 


(1) 9 M. 64. 


(2) 1 B.Ii.R. (A.C.J.) 17. (3) 2 B.L.R. F.B. 103. 
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no share to himself in the partition of 1875, and that, therefore, appellant, 
as his son begotten and born after partition, had a right to call “POQ ah 
his three brothers to make up his one-fourth share. In the other Madras 
case also—v. Muni$ami (1)—the father had reserved no share 
to himself, and the High Court allowed the after-born son to claim a share 
from Che separated brothers, not only in the property divided, but also in 
the accumulations made with the help of the divided property. 

[6413 If the present dispute had been a case of equal partition 
between brofchere, and the father had reserved no share to himself, but had 
distributed his property between his three sons, there would be some force 
in theaopellanfs contention that the appellant, as an after-born son who 
could nob fall back on his father’s share or acquisitions, would have a right 
to claim reoartitioo as against the brothers. The peculiar feature of this 
case, however, is that here there was no partition between the thiee sons 
of Venkatrav in which Venkatrav left no share to himself The “«Pe'lant- 
plaiotiff in liis plaint has stated that what really took place m 187o was 
that Venkatrav, owing to his disagreement with respondent ^o. 1, who 
was his son by one wife, effected a division by giving one-thi.e of his 
property to respondent No. 1, and retained the remaining two-third sl.are 
Id his own possession in the interest of his two other sons by a younger 
wife These two sons were then minors, and he lived "'ffh them and 
continued to manage this property as owner till his death in 1890. and these 
two sons as well as plaintiff remained in union with him, and afte his 
death, the rospondents Nos. 2, 3 managed the property, ami the appel¬ 
lant lived with his brotl.ers and his and their mother^ The 
partition.deed brines out this fact very prominently. The need is called 
a memorandum made with the full concurrence of the two persons, 
Venkatrav and respondent No. 1. who have signed it. It lecites that, 
owine to differences, one-third share was separated, and given to respond- 
cnb No. 1. The details of the lands so set apart aro then mentiooed, 
and the deed states that respondent No. 1 and Venkatrav were to 
recover the nrohbs of the one-third and two^tbircl shares, and pay the 
iudi in proportion. The lands which had come to \enkar.rav in light 
of his eldership were impartible, and, therefore, they were retained by 
him in his possession for life, but these eldership lands were to reverb to 
respoedonfc No. 1 after VonkatraVa death. The respondent No. 1 was 
next required to accept responsibility for one-third of the debts due by 
Venkatrav. and Venkatrav was to bo responsible for his two-Uiud shaie of 
the debts. The vatan lands wore to be entered in respondent No. 1 s name 
after Venkatrav’s death, aud the three brothers were to enjoy the vatans 
and [642] norfovm service in their turns. The moveable prooerty was 
to remain in the possession of Venkatrav and respondent No 1 as .t was 
in their respective possession on the date of the division. Towards tne 
end there is a re-atlirmation of the object of the division, namely, that 
respondent No. I’s one-third share being separatoi^y' allotted to him. no 
disputes remained. Venkatrav put himself forward as making the divi¬ 
sion of his own accord. The separate shares of respondents Nos. 2 and 3 
are nowhere specitied. and Venkatrav and respondeat No. 1 
peace of the family by entering into an amicable ariangenoen by 

Lspondent No. 1 got a one-third instead of ^ °a 3 

of the eldership property remained with Venkatrav for bis . 

not. therefore, a case of equal division between brothers or sons 


(1) 20 M. 75. 
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which the father reserved no share to himself. Seeing that be was more 
than sixty years old at the time, and both his sons by the younger 
wife were minors, whose interests he would have to protect for the 
few remaining years that he expected to live, there was nothing 
surprising in Venkatrav’s allotting one-third share to his eldest son. Se 
could-not well expect that another son would be born to him when he was 
nearly seventy years old. The arrangement made in 1875 was thus in 
every way fair and equitable, and ic was acquiesced in as such by all the 
parties for over twelve years. 

The father in a Hindu family has a right when he so desires to make 
a partition, and it binds his grown-up as well as minor sons. In Kanda- 
sami V. Doraisami (1), such a partition made by a father between two 
sets of his sons by dilfereot wives was upheld when it was shown to be 
hono. fide and in conformity with Hindu law. Such a family arrangement 
once made is final, and cannot be re-opened on the ground of the inequa¬ 
lity of shares— Moro v. Ganesh (2), In Yekeyamian v. Agnistoariait (3), 
a father had adopted a son. and then a son was born to bim. To prevent 
disputes between the adopted and natural born son, be allotted a cerlain 
portion of his property to the adopted son. More sons were born to bim by 
another wife subsequently, and those sons sued the father and the ado{; ted 
son and the first i:643] natural born son for a share in the property. 
The claim was allowed as against the father and natural born son, but 
the High Court of Madras refused to disturb the arrangement made by 
the father in favour of his adopted sou on the express ground that the 
evidence showed that the father had ample property to provide for all 
his after-born sons. 

Hven if the partition of 1875 had been between the three brothers, 
the Madras decisions would not apply to this case. The general rule 
of Hindu Jaw. as expounded by the Mitaksbara, Mayukba and the 
Smriti Chandrika, is that a son born after partition has no claim on the 
wealth of his separated brother. He has a preferential claim on the 
wealth of his parents. He can have a share of it with those brothers 
who lived in union with the father, or were reunited with bim. The 
separated brothers have no claim over this distributed parental share. 
A partition is limited to the interests of the person demanding it, and has 
DO enforced general operation against those who desire to live in union (4). 

The somewhat vague texts of Vishnu and Yajnyavalkya, which 
direct separated brothers to give a share to an after-born son, apply to 
sons who have no provision made for them, and have further been 
explained by the commentators as applicable only to the case of posthu¬ 
mous sons. In the present case, there has been no partition between 
the brothers The father only cut off one of his sons with a separate 
provision, and retained the rest of ttie property in his own charge and 
management for the sons of his younger wile. All branches of the family 
gave effect to this understanding for over twelve years, and it cannot 
now be disturbed at appellant’s instance. His claim can only be made 
against respondents Nos. 2 and 3, who lived with their father in union, 
and with whom ho himseli has been all along living as a member of a 
joint family. For those reasons, which are not exactly those assigned by 
the lower Court, we confirm the decree with costs. 

Decree confirmed, 

10 B.H.C.R. 444. (31 4 M. H C.R. 307. 

(*) Brihaspati ; Maou, Obapter 9, verse 21G* Giutama, W. and B., p, 366. 
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[644] APPELLATE CIVIL. 

Before Mr. Justice Parsons, Acting Chief Justice, and Mr. Justice Ranade. 


BhagaWAN Bamji MaRWADi {Plaintiff) v. Ganu {Vefendant^.' 

[27fcti February, 1899.j 

Dekkh.in AgricaUurists' Relief Act iXVlI of 1879). s. 4 .i—Agre^nzent filed under section 
and becominq a decree-Default in 2 yaymeni of instalments due under 
cation to make decree absolute under s. 89 of Transfer of Property Act {IV of 188i)— 
himUation Act (XV of 1877) sch. Ih ^rt. 179. 

Od the 2l8t October, 1894, the plaiotiS and the defendant entered into an 
amicable agreement before a conciliator for payment of a mortgage debt duo to 
the former^by annual instalments. The agreemeot was fo^vacdod to the Court 
on the 21st December. 1894, to be filed under s. 44 of the Dckkhan Agriculturists 
Relief Act fXVlI of 1879). Default having been made in the payment of the 
instalmenis. the first ol which became due on the 25tb January. 1895. and which 
aUo was not paid, the plaintifl applied for ereout.ori by sale o the mortgaged 
i*r^nAFrv The aDDlicatioQ inadB on the 6th September, 1897, and it was 

ruck off the fiTfor some formal defect on the 18th November, 1897. Subse- 
nuenUy on the 10th October, 1898. the plaintifl. having applied for an 
absolute for sale under s. 89 of the Transfer of Property Ao- UV 1802), 
auc«tioas arose as to the applicability of tbe section bs agreements filed in Court 
Snder s 44 of the Dekkhan Agriculturists’ Relief Act and as to limitation. 

Held that (I) agreements filed under s. 44 of the Dekkhan Agriculturists’ Relief 
Act if relating to sale of mortgaged property, are subject to the provisions ol s. 89 

of the Transfer of Property Act (IV of 1882). 

(2) Article 179. sch. II. of the Limitation Act (XV of 1877) applies to apph- 
cations under a. 89 of the Transfer of Property Act. 

Held, further, that in the present case the application of September 1897 
should be treated as a step in aid of execution. 

r&nrti 04 A 542 (544) -R 31 B. 120 = 8 Bom. L.R-963 (966) : 33 C. 867 =4 C.L.J, 
[Appl-i^ A (288); 6 O. C. 114 (115): Expl.. 10 C.L.J. 91 (99).] 

RkfERENCE by Rao Saheh Jaoardan Damodar Dikshit, Subordinate 
Tudee of Khed iu the Poona District, under s. G17 of tbe Civil Procedure 

Code (Act XIV of 1882). 

Tbe olaintitf and the defendant entered into an agreement under 
3 . 44 (1) of the Dekkhan Agriculturists’ Relief Act (XVII of [64S] 1879) 

• Civil Reference No. 1 of 1899. 

( 1 ) Section 44 of the DokUhao Agriculturists’ Relief Act (XVII of 1879) as amended 

by Act VT of 1895 :— .. ... ... ^ 

^ 41 When tbe agreement is one finally disposing of the matter, the conciliator 

shall forward the same in original to the Court of the Subordinate Judge of the lowest 

crade having jurisdiction in the place where the agriculturist who is a party thereto 

resides and ■«hall at the same time deliver each of the parties a written [64S3 notice to 

show cause before such Judge, within one month from the date of such delivery, why 

such ageeemont ought not to be filed in such Court- 

(2) The Court which receives the agreement shall in all oases scrutinize tbe same, 
and if it thinks that the agreement is a legal and equitable one finally disposing of the 
matter and that it has not been made in fraud of the stamp or registration laws, it 
shall alter the expiry of tbe said period of one month, unless cause has been shown as 
aforcUid. order such agreement to bo filed; and it shall then take effect as if it were 
a dooreo ol the said Court passed on the day on which it is ordered to be filed, ana 
from which no appeal lies. 

(31 I! the said Court thinks that the agroemont is not a legal or equitable 
that it does not finally dispose of the matter, or that it has been made in fraud of the 
stamp or registration laws, it shall of its own motion issue process for tbe attondan^ 
of the parties, and if after suoh inquiry as may be deemed necessary the Court 
that euoh agreement is a legal and equitable one finally disposing of the matter, ana 
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before the conciliator of Khed on the 2l8t October, 1894. The circumstances 
under which the agreement was made were as follows :—On the 12th June, 
1895, the defendant passed a mortgage-bond to the plaintiff for fifty rupees* 
The bond was payable on rhe 12th Juno, 1887. The debt not having 
been paid as agreed, the parties appeared before the conciliator and entered 
into the aforesaid agreement, which ran thus :— 

. “That the defendant should pay to the plaintiff Rs. 100 by instal¬ 
ments, that the first instalment of Rs. 16 should be paid at the end of the 
month of Poush Shak 1816 (25bh Januai-y, 1895), and that the remaining 
amount should be paid in six yearly instalments of Rs. 14 each, payable at 
the end of Poush of every subsequent year ; that, in default of payment of 
any of the instalments, the plaintiff should recover the whole amount due 
by sale of the mortgaged properoy, and that the defioienov, if any. should 
be recovered from the defendant personally." 

The agreement was submitted to-the Subordinate Judge, and the 
necessary steps haying been taken as laid down by the Dekkhan [6461 
Agriculturists’ Relief Act, it was filed on the 21st December, 1894, and 
under s. 44 took effect as a decree passed by the Court. 


L paid any of the instalments, the plaintiff 

on the 6 bh September, 1897, applied for the sale of the mortgaged property 
by presenting an application for execution in the form nrescribed by s 235 
of the Civil Procedure Code (Act XIV of 1882). The application was 
registered, and a notice under s. 248 of the Civil Procedure Code was 
served on the defendant, but the plaintiff having failed to produce an 

Patrak, the application was struck off the file on 
-QQo^ ^ ^^^7' Though the Transfer of Property Act (IV of 

. 1082 ) came into force in the Bombay Presidency in January 1893, the 
practice of making an application for a decree absolute under s. 89 of the 
Act was not observed in the Court of the Subordinate Judge at the time 
when the darkhast was struck off. That practice having been subsequentlv 
introduced, the plaintiff on the 10th October. 1898, apnlied to have bis 
decree made absolute. 

The Subordinate Judge, being doubtful as to whether s. 89 of the 
Xransfer of Property Act was applicable and also as to whether the 
application was within time, as no application of the kind was made 
witbin three years since the whole amount became payable on default in 

payment of instalments, ho submitted the following questions to the 
•tligh Court : — 

-a Are agreements filed under s. 44 of the Dekkhan Agriculturists’ 

Relief Act (XVII of 1879). if relating to sale of mortgaged property, subject 
to the provisions of s. 89 of the Transfer of Property Act ? 

I poes art. 178 or 179 of sch. II of the Limitation Act or any other 

apply to applications under s. 89 of the Transfer of 


stamp or registration laws, it shall order such 
». , ® filed ; and it shall then take efiect as if it were a decree of the said 

( 4 ? o"«t»*chitisordered to he filed, and from which no appeal lies 

or tbUlt^haa b' agreement, or that it does not finally dispose of the matte” 

said agreome^ stamper registration faws.*^ it shall r^t^rn the 

furnish on^e^arf/tV^ ooneiliator shall thereupon be bound to 

may in any case, for reasons to be recorded by it in writinc from 
^ shoeing iaus^ under IhTs 
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3. Can the darkhast of September, 1897, be considered as an appli¬ 
cation for execution, or a step in aid of execution, for the purposes of cl. 4 
of art. 179 of sch. II of the Limitation Act ? 

4. Oan the execution of decrees proceed on applications for making 
decrees absolute? If not, what is the period of limitation for presentation 
of darkhasbs, after the order absolute is made under s. 89 of the Transfer 
of Procerby Act ? 

The opinion of the Subordinate Judge on the first question was in the 
affirmative, on the second in the negative, on the third in the negative, 
and on the fourth as follows :— 

[6473 The execution cannot proceed upon an application for making 
a decree absolute under 8. 89, and that the period of limitation for present¬ 
ing first darkhast for execution after the decree absolute is made is three 
years from its being made absolute under art. 178 of sch. II of the Limi¬ 
tation Act or art. 179 of the said Act. 

Shivram V. Bhandarkar {ayntcus curice) for the plaintiff.—As to the 
first question wo contend that the agreements mentioned therein are nob 
subject to the provisions of s. 89 of the Transfer of Property Act. The 
question as to the applicability of the section becomes important on the 
point of limitation. If s. 89 applies, then the question arises, what is 
the period of limitation applicable to such an application as this. Under 
9 . 44 oftheDekkhan Agricnlburists'Relief Act the agreement itself becomes 
a decree. No fresh decree need be passed as contemplated by s. 89 of the 
Transfer of Property Act. The agreement in this case, which was filed 
and became a decree, was neither a suit for foreclosure nor for sale, while 
s. 89 of the Transfer of Property Act clearly contemplates such a suit. 

[Parsons. C. J. (Acting).—The plaintiff now asks that the property 
should be sold.] 

No doubt the plaintiff asks for a sale, but we contend that the 
property can be sold by virtue of s. 44 of the Dekkhan Agriculturists’ Relief 
Act and not under s. 89 of the Transfer of Property Act, because there 
was DO decree absolute and there was no suit for sale. 

Next as to limitation. If 8. 89 of the Transfer of Property Act 
applies, then there is no period of limitation provided for such an applica¬ 
tion. ib has been held that applications under s. 89 of the Transfer of 
Property Act are nob applications under the Civil Procedure Code, and 
consequently they are nob applications in execution of decrees. 

Vasudev O. Bhandarkar (amiciis curice). for the defendant.—-As the 
decree was passed after the Transfer of Property Act came iuto force, s. 89 
of the Act is applicable. Procoedings held before a conciliator stand on 
the same footing as an award made by arbitrators. It has been held that 
a decree passed on an award is governed by the provisions of s. 89 of the 
Act. Unless a decree is made absolute, there can be no execution of ib. 
The [6483 mortgagee must apply to the Court to pass an order for sale. 
Under s. 235 of tho Civil Procedure Code, the mortgagee cannot at once 
ask for an order for tho sale of the property. When an order absolute is 
made under s. 89 of tlie Transfer of Property Act, the mortgagor’s right to 
redeem becomes extinguished. 

As to limitation, we contend that the Allahabad rulings should be 
followed. An application to pass an absolute order would be a proceeding 
in execution, and, therefore, it would be governed by art. 179, sch. II 
the L'mitation Act. The berm “ execution ” should be construed in 
reference to tho provisions of the Civil Procedure Code, s. 244. The 


432 



XII.] BHAOAWAN BAMJI MARWADI V, GARU 28 Bom. 649 

original decree is merely a decree nisi. Under it the mortgagor may offer 
to redeem at any time before an order absolute is passed. Tbe former 
application being not in accordance with s. 89 of the Transfer of Property 
Act, '^as notan application in accordance with law, and, therefore, it was 
not a step in aid of execation. 

Tbe following authorities were cited in argument:— Bai Manekbai y. 
Manekji (1) ; Nandram v. Bahaji (2) ; Safiziiddtn v. Abdool (3) ; Ajudhia 
Bershad v. Baldeo (4) ; Tiluck Singh v. Barsotein Broshad (5) ; Tara Brosad 
V. Bhobodeb (6) ; Boresh Nath Mojumdar v. Ramjodu Mojuradar (7) ; 
Elayadath v. Krishna (8) ; Rayihir Singh v. Drigpal (9) ; Ghuni Lai v. 
Harnam Das (10); Muhammad Suleman Khan v. Muhammad Yar Khan (11); 
Ram Lalv. Narain (12) ; Oudh Behari Lai v. Nageshar Lai (13). 

JUDGMENT. 

Parsons, C, J. (Acting).— The Subordinate Judge, in order to 
determine whether an application made to him was within time or not, has 
referred to this Court, under the provisions of s. 617 of the Civil Procedure 
Code, the following four questions :— 

1. Are agreements hied under s. 44 of the Dekkhan Agriculturists* 
Pelief Act (XVII of 1879), if relating to sale of mortgaged property, sub> 
jeot to the provisions of s, 89 of tbe Transfer of Property Act ? 

[649] 2. Does art. 178 or 179 of sch. II of the Limitation Act 
or any other rule of limitation apply to applications under s. 89 of the 
Transfer of Property Act ? 

3. Can the darkhast of September, 1897, be considered as an appli> 
cation for execution, or a step-in-aid of execution, for the purposes of cl. 4 
of art. 179 of sch. II of tbe Limitation Act ? 

4. Gan the execution of decrees proceed on applications for making 
decrees absolute? If not, what is the period of limitation for presentation 
of darkhasts. after the order absolute is made under s. 89 of the Transfer 
of Property Act? 

I am of Opinion that such a general question as the 4th could not be 
referred, and that no one of the other questions can be said really to arise 
in the case. 

The facts are these. Tbe defendant had mortgaged his property to 
the plaintiff, and tbe plaintiff wanted bis money. They applied to tbe 
conciliators, as they were bound to do under the provisions of the Dekkhan 
Agriculturists* Helief Act, and he effected an amicable settlement between 
them, the terms of which were as follows :— 

“ That the defendant should pay to the plaintiff Rs. 100 by instal¬ 
ments ; that tbe ffrst instalment of Rs. 16 should be paid at the end of 
the month of Poush Shak 1816 (25th January, 1895), and that the 

remaining amount should be paid in six yearly instalments of Rs. 14 each, 
payable at the end of Poush of every subsequent year ; that, in default of 
payment of any of the instalments, the plaintiff should recover tbe whole 
of the amount due by sale of the mortgaged property ; and that the 
deficiency, if any, should be recovered from the defendant personally.” 

The Court to which this agreement was forwarded under s. 44 of the 
said Act ordered it to be filed, and it then took effect as if it were a decree 


(1) 7 B. 213. (2) 22 B. 771. (3) 20 C. 755. 

(6) 22 C. 924. (6) 22 C 931. (7) 16 C. 246, 

(9) 16 A. 23. (lO) 20 A. 302- (11) 17 A. 39. 

(13) 13 A. 278. 
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of the said Oourb. The ddfeodanb made defaulb in pay^ment; oC the first 
instalment, and the plaintiff, on the 6th September 1897, asked for the 
sale of the property. Notice under s. 24B of the Civil Procedure Code 
was given to the defendant, bub in consequence of some formal defect the 
application was struck off the file on the 18bh November, 1897. On the 
10th October, 1898, the plaintiff made the present application to obtain 
an order absolute for sale under s. 89 of the Transfer of Property Act, 
1882. 

The Subordinate Judge thinks that the application is within time, 
but, in order to know if he is right or not, he asks this [650] Court, first, 
whether agreements filed under a. 44 of the Dekkban Agriculturists’ Heliet 
Acb are subject to the provisions of s. 89 of the Transfer of Property Act. 
The only argument addressed to us against the operation of the section 
was based on the fact that there has been no suit for sale. 1 do not, 
however, see that that is a very important distinction. The case of Tara 
Prosad v. Bhobodeb (1) shows that the section applies to a decree passed 
on an award of ai'bitrators filed in Court, and there seems to me no reason 
why it should not apply to the award of a conciliator. The point, 
however, important as it may be on the question as to when the defend¬ 
ant's right to redeem becomes extinguished, has no bearing on the question 
of limitation which arises in this suit. 


lie next asks whether art. 178 or 179 of scb. II of the Limitation 
Act or any other rule of limitation applies to applications under s. 89 of 
the Transfer of Property Act. There is a consensus of authority that 
art. 178 does not apply— Tiluck Sinoh v. Parsotain Proshad (2) ; Ranbir 
Si 7 igh v, Drigpal (3; and Bai Manekbai v. Manekji (4). The Allahabad 
High Court held that art. .179 applies— Oudh Behari Lai v. Nageshar 
Lai (5) and Chunni Lai v. narna7n Das (G) : while the Calcutta High Court 
held that there is no period of limitation for such applications {Tiluck 
Singh v. Parsotci?i Proshad). If I had to decide the point I should be 
inclined to agree with the Allahabad High Court and bold that the 
application to obtain an order absolute was a proceeding in execution 
falling within art. 179, and had, therefore, to be made within the time 
allowed by that article, counting from the date of the decree. Any 
positive decision, however, on the point is unnecessary. 

The third question — “ C^n the darkhast of September, 1897, bo 
considered as an application for execution, or a step-in-aid of execution, 
for the purposes of cl. 4 of art. 179 of sch. II of the Limitation Act?”— 
is based upon a misconception of the darkliast itself. If the Subor¬ 
dinate Judge bad only avoided technicalities and treated it as what it 
really is, namely, an [651] application to the Court for an order for sale 
of the mortgaged property, all his difficulties would have disappeared. 
There is no particular magic in the word “ absolute, ” and it is not 
necessary that the application for the order should state the Act or the 
section thereof under which it is made. In the case of Ajndhia Pershad 
v. Baldco (7), the application was in words identical with the present one, 
and it was hold to bo a good one. I would hold the same in the present 
case. The application of October, 1898, therefore, made within three 
years of the former one, is not time barred oven if art. 179 be held to 
apply to it. If that article does not apply, then no limitation whatever 


(1> 22 C. 931. (2)22 C. 924. (3) 10 A. 23. (4) 7 B. 213. 

(5) 13 A. 278. (6) 20 A. 302. f7) 21 C. 818. 
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.-Applies* and the appUoatioa oanoob bo bime^barred. The above is, I 
iihink, a suffioionb reply bo all bhe questions pub by the Subordinate Judge. 

Hanadb, J.—The firsb question contained in this reforenoe relates to 
the point whether agreements under s. 44 of Act XVII of 1879, when filed 
in Court, are subject bo the provisions of s. 89 of Act IV of 1882. The 
Subordinate Judge was of opinion that r. 89 of Act IV of 1882 was appli¬ 
cable. and I think his view is correct. It is true s. 2 of Act IV of 
1882 expressly provides that nobbing herein contained shall be deemed to 
affect the provisions of any enactment not hereby expressly repealed. Act 
XVII of 1879 is nob among the repealed enactments, and, therefore, its 
provisions are not repealed. Section 74 of Act XVII of 1879, however, 
provides that, except in so far as it is inconsistent with the provisions of 
the Civil Procedure Code, that Code shall apply to all suits a,r:d proceedings 
under the Act. Act IV of 1882 and Act XIV of 1882 have bo bo read 
together as far as they relate to procedure. The provisions of Chap. 
XXXI of the Civil Procedure Code apply to the service of notice under 
s. 103 of Act IV of 1882. The prohibition contained in s. 43 of the Civil 
Procedure Code is controlled by bhe special provision of s. 67 of Act IV of 
1882. Other parallel instances may be cited of the close relation that 
exists between the two Codes. (See ss. 6, 136, 97 of Act IV of 1882, and 
S 3 . 266, 292, 295 of Act XIV of 1882). So far, therefore, as the provisions 
of Act IV of 1882 relate to procedure, and they are not inconsistent with 
the special enactment [6523 of 1879, these provisions control proceedings 
under the special Act. Of course, where, as in ss. 15-A. 15-B, 15-C, 15-D, 
16, 20, 22. 70, bhe Oekkban Agriculturists’ Belief Act contains provisions 
directly inconsistent with those of bhe Transfer of Property Act, they are 
saved by s. 2 (a) of Act IV of 1882. 

There is no such inconsistency between s. 44 of the Oekkban 
•Agriculturists’ Relief Act and s. 89 of the Transfer of* Property Act. When 
an agreement effected by conciliators in respect of a mortgage-debt is filed 
in Court, it has the effect of a decree, and, as such decree, it is amenable 
to bhe provisions which relate to other decrees directing the foreclosure or 
sale of mortgaged property. The substantive effect of these ss. 85—99 is 
to make ordinary decrees for foreclosure and sale decrees nisi^ which allow 
an interval to the debtor to make the payment by requiring the creditor 
to apply for an order absolute before the mortgagor’s right to redeem is 
for ever extinguished. This kind of relief it is one of the main objects of 
the Bekkban .Agriculturists’ Relief Act to afford. There is. therefore, 
nothing inconsistent in the two sots of provisions. I would accordingly 
answer the first question in the affirmative. 

The second question contained in the reference is whether art. 178 or 
179 applies bo applications made by a judgment-creditor under section 89 
for an order absolute. There has been no decision of this Court on bhe 
point. In Bai Manekhai v. Manekji (1), it was, however, held that art. 178 
only applies to anplications under the Civil Procedure Code. The Calcutta 
and Allahabad High Courts have ruled that art. 178 does not apply to 
applications under s. 89. As regards art. 179, there is an apparent con- 
ffict of opinion between the decisions of the Allahabad and Calcutta High 
Courts. After a careful consideration of bhe authorities which were cited 
’before us, I am inclined to accept the view of the Allahabad Judges. The 
Calcutta High Court, while laying down in Biiran Chand v. Roy Radheu 
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Ktshen (l), that arts. 178 and 179 did not apply to applications wbicb wero- 
not- made under the Code, has itself been led to observe in Tiluck Singh v. 
Porsotcin Proshad{2) that if there is undue delay,the [653] Courts will hold 
it to be a proof of laches, and disallow such applications. There seems to 
be no sufficient reason for bolding that an application under s. 89 is not 
an application for. or a step-in-aid of execution, and. as such, it must be 
treated as an application to which art. 179 applies. In the present case 
this second question does not properly arise, as the application of Septem-> 
her, 1897, was admittedly made within three years from the date of the 
decree, and it prevents the bar of limitation. It was indeed contended 
that as that application did not expressly pray for an order absolute, but 
was made under s. 235, Civil Procedure Code, it was an order which had 
no legal effect and did not save limitation. This contention seems too 
technical to be entitled to any support. The judgment-creditor’s present 
application of October, 1898. is obviously within time by reason of the 
proceedings he took in September, 1897. 

The third question has been answered above. 

The fourth question is apparently of a speculative character, and 
does not arise from the facts of the case. It, therefore, calls for no answer. 
It may. however, be suggested that there is nothing to prevent applications 
for an order absolute and for the execution of the darkbast from being 
made together or at short interval. 

Order accordingly. 


23 B. 653 = 1 Bom. L. R. 8B. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons, Acti^ig Chief Justice and Mr. Justice Banade^ 


PRANSUKHRAM DlNANATH, A LUNATIC, liY HIS NEXT FRIEND, HIS WIPE 

Bai FulKOR (Original Plaintiff), Appellant v. Bai Ladkor and 
ANOTHER {Original Defendants), Respondents.* [Ist March, 1899.] 

Lunatic —Suti by wi/e as next friend, alleging htisband to be a lunatic—JBusband not an 
adiudged lunatic—Civil Procedure Coae {Act SIV of 1S82J, s. 462— Act XXXV 
of 1858— Practice — Procedure. 

Wfaoro a wife. allcgioR her busbaod to bo of unsound mind, brought a suit as 
next friend, the Court ordered an inquiry (1) aa to whether the husband was of 
unsound mind and (2) as to whether the suit was for bis benefit. 

rF..33C. 1094 = 4 C.L J. 306 (310) = a0 C.W.N. 719:3 D.B.R. 169 (172): 31 P. R. 
1905 = 54 P.L.R. 1905 ; U.R.R, (19051 C.P.C, 30 (31J ; R., 24 M. 504 (508).3 

[654] Second appeal from the decision of R. J. C. Lord, Assistant 
Judge with full powers at Broach, confirming the decree of Rao Saheb 
G. R. Gokhale, Subordinate Judge of Vagra, 

The plaintiff, who was alleged to ho of unsound mind, brought this 
suit by his next friend, his wife Bai Fulkor, to recover possession of certain 
property. 

The defendants contended (inter alia) that the next friend had no 
right to bring the suit under s. 463 of the Civil Procedure Code (Act XIV 
of 1882), that the plaintiff had not been adjudged a lunatic : and that no 
certificate of guardianship had been obtained under Act XXXV of 1858. 

* Socood Appeal No. 520 of 1898. 

(1) 19 C. 132. 
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f The Suhordmate Judge dismissed the suit, holding that the next 
'fcieod was not entitled to maintain it, as there had been no valid adjudi* 
•oabion of lunaoy and she had not obtained a oertifioate under Aot XXXV 
of 1858. 

The Judge having confirmed the decree in appeal, the plaintiff prefer¬ 
red a second appeal. 

Gokiildas K. Parekh, for the appellant (plaintiff).—There is nothing 
in Act XXXV of 1858 to prevent a suit being brought by a wife as next 
driend of her lunatic husband. The husband’s property is to be protected, 
and the suit is for his benefit. It is true that no declaration with respect 
to the plaintiff’s lunacy has been made, but such a declaration can be 
made at any time. Section 463 of the Civil Procedure Code is not 
exhaustive. It is just and equitable that such a suit should be allowed 
—Nabbu Khan v. Sita (l) ; Porter v. Porter (2) ; Venkairamana v. 
Timappa (3). 

Kalabhai Pjallubhai, for the respondents (defendants).—A suit at the 
dnstance of a next friend can lie only when a person is adjudged bo be a 
lunatic under Act XXXV of 1858— Tukaram v. Vithal (4). We do nob 
admit that the plaintiff is a lunatic. There has been no adjudication upon 
that point— Beall v. Smith (5). 
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JUDGMENT. 

[655] Parsons, C. J. (Acting). —The question raised in this appeal 
is whether Bai Fulkor had a right to file the suit as the next friend of her 
husband, who was alleged to be of unsound mind, but had not been 
adjudged bo be so under Act XXXV of 1858 or under any other law for 
the time being in force. In Tukaram v. Vithal (4), a Bench of this Court 
expressed an opinion to the contrarv on the strength of the rule stated in 
Daniell’s Chancery Practice, 6th Edition, Vol. I, p. 116. In a more recent 
‘Case, a Bench of the Allahabad High Court decided the point in the affirm¬ 
ative— Nabbu Khan v. Sita (1). Their decision is based on the case of 
Port&r V. Porter (2), and they point out that the rule on the subject in 
England is no longer the rule stated in Daniell’s Chancery Practice. We 
see no reason why the principles of equity as applied in the practice of the 
Courts of England should not be observed in the Courts of this country in 
cases in which there is no law existent which lays down a different proce¬ 
dure. The Code of Civil Procedure is silent upon the point at issue here, 
and we must, therefore, act upon general principles and inconformitv with 
the practice of the Court of Chancery (see Venkatramana v. Timappa (3)). 
The practice of that Court is clearly set out in the case of Porter v. 
Porter and in the other cases there cited. In it Cotton, D. J., says : 
"‘What is the principle on which the Court allows a person of unsound 
mind to sue by a next friend? Where bbe person is incapable of acting 
for himself, the Court allows any one of the Queen’s subjects to take 
proceedings on his behalf as regards that which is prima facie for his 
benefit.” Bowen, D. J., says : “It seems to me to bo this that when there 
is a person of unsound mind, who, although nob found to be of unsound 
•mind by inquisition, nevertheless stands in need of the protection or the 
intervention of the Court as regards bis property, real or personal, or 
as regards any portion of his property, then, supposing he would, if 
Bane, be entitled bo the intervention of the Court, a third person. 


(II 20 A. 2. 

(4) 13 B. 656. 
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a stranger, may come forward and do that which is clearly for the- 
benefit of the person of weak mind and in applying the princi¬ 
ple be says : The Court ought to be satisfied, so to speak, of the 
C6561 title of the next friend to intervene, and it ought to be satisfied that 
the person is of unsound mind and that bo stands in need of protection as 
regards his property, and it ought to be shown that it would be for his true 
interest that the Court should exercise its jurisdiction.” 

In the present case, the suit has been summarily dismissed, so that 
we do not know whether Pransukhram, on whose behalf the suit has been 
brought, is a person of unsound mind or not. That point will, therefore, 
have to be enquired into. The suit is brought to set aside certain deeds 
said to have been executed by bim when of unsound mind, and under 
undue infiuonce; it is, tboreforo, prtwa/acte founded on a good and benefi¬ 
cial cause of action. In Beal v. Smith (1) it is said that the more common 
case of the Court’s interference is where the incompetent person by bis 
next friend seeks to set aside instruments or other gifts obtained by persons 
taking fraudulent advantage of his mental weakness. The point is one on 
which we must order enquiry in the circumstances of the present case, and 
we think, in the words of Cotton, Ij.J., in the above cited case, that the 
onus must be placed on those who suggest that the action is not duly 
constituted to show that it cannot be really for the benefit of the person 
of unsound mind. Wo, therefore, frame these issues, namely :—Is Pran- 
Rukhram a person of unsound mind? Do the defendants prove that the 
suit instituted by bis wife as his next friend is not for his benefit ? and 
ask the Judge of the lower appellate Court to take evidence and find on 
them, and certify his findings to this Court within two months. 


Tssucs sent down. 
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£637] APPELLATE CIVIL. 

Before Mr, Justice Candy and Mr, Justice Tyabji, 

In re Narayen Sadashiv Kade.’^ [Ist March, 1899.] 

Regiilelion II of 1827, s. 64— Pleader and client — Pleader’s absence from Court owing 
to his temporary appointment as a Subordinate Judge^'* Necessary cause, ” 

On tbe day 3xod for tho hearing of a suit, naubor tho plaintiff nor bis pleader 
V7A.'; pre^tent ; tbe dofondant not having been eocved was also absent. PlaintiS’e 
pleader, however, sent intimation to the Court in writing that ho bad been ap¬ 
pointed to aot as a Sabordinato Judge, and as bo was going that day to join his 
appointment, ho was unable to attend tho Court. Ho, therefore, requested that 
tbe case should be adjourned till bis return, or that a notice bo issued to bis olieot 
to enable bim to make tbe necessary arrangomonts for tho conduct of bis ease. 

ITcld, that the pleader, having boon temporarily appointed to aot as a Subor¬ 
dinate Judge, was unable to attend tbe Court in oonsequeooe of a nooessary 
cause " within tho moaoing of s. 51 of Reg. II of 1827 ; and as he had sent tbe 
necessary notification in writing to tho Court, tbe suit should not be dismissed, 
but adjourned for a reasonable time. 

Reference by Rao Bahadur Gangadhar Vishnu Limaye, First Class 
Subordinate Judge of Belgaum, under a. 617 of the Civil Procedure Codo^ 
(Act XIV of 1882). 

* Civil Referanoo No. 2 of 1899. 

(1) (1873) D. R. 9 Oh. 86. 
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The roferonoa was as follows :— 

“ The plaintiff sued for rent of a house. When it oame on for hearing, 
the plaintiff and his pleader were called, but both were absent. The 
defendants not being served were also absent. A report of the pleader 
was later submitted to the Court, stating that being appointed to act as 
Subordinate Judge, ho was going away that day to join his appointment, 
and requesting that all his oases should either be adjourned till his return, 
or, if this could not be conveniently done, a notice should be issued in 
each case to the party concerned to enable him to make the necessary * 
arrangements for the conduct of bis case.” 

The questions referred for the BCigb Court’s opinion were : 

1. Whether the procedure laid down in s. 54, ol. 1, of Beg. II of 
1827, should be followed in such a case, or whether the suit should be 

dismissed for default? . . 

[658] 2. Whether, if the said section be applicable to the case, it is 

necessary to issue a notice to the party concerned ? 

TTiq opinion on the second question was in the negative. 

Section 54 of Beg. II of 1827 provides as follows : — 

“ If a pleader is unable to attend the Court in consequence of indis¬ 
position or other necessury cause, he shall notify the same to the Court in 
writing, in which case proceedings in the suit shall be stayed for such 
time as the Court deems reasonable, to enable the party to transfer by 
endorsement or otherwise his power*of*attorney (either temporarily or 
until the suit is determined) to another pleader.” 

The reference was argued before a Division Bench k,Candy and 

Tyabji, JJ.). 

Sadashiv R. Bakhle, as amicus curice, for plaintiff. 

Dattatraya A. Idgunji, as amicus curica, for defendants. 

ORDER. 

Candy, J. —We think that the pleader, who was temporarily 
appointed to be a Subordinate Judge, was unable to attend the (jourt in 
consequence of a ** necessary cause.” Section 54 of Reg. II of 1827 was, 
therefore, applicable, and in accordance with the provisions of that section 
the pleader sent the necessary notification in writing to the Court. He 
could, under the circumstances, have appointed another pleader in bis 
behalf under Civil Circular 18 (t), but according to the practice, which is 
apparently at present prevailing in the Sub-Court, a pleader who is unable 
to attend the Court, owing to his temporary appoinr.ment as a Subordinate 
Judge of another Court, is not bound to appoint another nloader to conduct 
his cases in the Court in which be was practising. As it is also the present 
practice for the Court to issue notices to the parties in cases falling under 
8. 64 of Reg. II of 1827, we think that there were in the case, now referred 
by the Subordinate Judge, reasons, which he could have recorded under 
a. 98 of the Civil Procedure Code, for not dismissing the suit. 

Order accordingly. 
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[659] APPEDLATB GlVIIi. 

Before Mr, Justice Candy and Mr. Justice Fulton. 


JUGALKISHORE {Original Defendant), Appellant v. Lakshmandas 
RaGHUNATHDas and others {Original Plaintiffs), 
Respondents.* [2nd March, 1899 ] 

Civil Procedure Code {Act XIV of 1882), s. 539’^Public, religious and charitable t^usl-^ 
Charity-^-Hindu temple, with a dharm^staala and sadavart attached to it—Trustee 
— Constructive trustee — Sis liabiliiy — Sight Co sue — limitation. 

A Hindu builb a tomple in honour of the deity Shri Panduranf;, to which wore 
attached a dharmashala and a sadavart for feeding travellers and giving alms to 
the poor. Por the maintonaoce oi the temple and the charities connected with 
it, he dedicated certain property by a deed of gift, under which he constituted 
himself « trustee for life and appointed a panch to act as his successors in the 
trust. During bis life>time he managed the temple as provided in the deed. On 
bis death in 1867, the panc^ did not take charge, but bis son (the defendant) 
assumed the xnanagemeat. The temple was open to the Hindu community. 

In 1894 the jpu;ari of the temple and five other worshippers of the idol filed 
this suit under s. 539 of the Code of Civil Procedure (Act XIV of 1882) with the 
sanction of the Advocate General, for removing the defendant from the manage¬ 
ment of the temple on the ground of his misconduct and mismanagement of 
the trust property. 

The defendant pleaded tinier afia) that the property was not a publio, religious 
and charitable trust ; that he was not a trustee : that the plaintias had no right 
to sue, and that the suit was time barred. 

Ueld, (1) that having regard to'the fact that a certain number of the publio had 
always used the tompto. that there was attached to it a dharmashala, and that 
the surplus funds not required for the service of the temple were to be applied to 
feeding travellers and maintaining a sadavart, the intention of the founder was 
to devote the property to public, religious and charitable purposes.'; 

(2) that although the defendant was not appointed a trustee, yet by taking 
charge of the endowment, and purporting to manage it as temple property, ha 
made himself a constructive trustee, and was liable, as such, to the beneficiaries ; 

(3) that the plaintifis were entitled to maintain the suit under 8.539 of the 
Code of Civil Procedure (Act XIV of 1882) ; 

(4) that the suit was not time-barred, as with every fresh breach of the 

constructive trust, or whenever the direction of the Court was deemed necessary 
a fresh cause of action arose. * 


IF., 33 C. 789-lOC.W.N. 581; 2 C.L.J. 4C0 (471); 7 Ind. Cas. 270 = 216 P.L.R. 
1912 —181 P.W.R. 1912; R,, 35 B. 470 =13 Bom. L.R. 690= 12 Ind. Cas. 30 i 
9 A.L.J. 709; 1 C.L.J. 73 (76) ; 11 Ind. Cas. 166; 7 8.L.R. 129 = 24 lud 
Cas. 712.J 


[660] Appeal from the decision of W. H. Crowe. District Judge of 
Poona. 

Suit under s. 539 of the Code of Civil Procedure (Act XIV of J882). 

The plaintitfs sued, with the sanction of the Advooate-General, under 
s. 539 of the Civil Procedure Code (Act XIV of 1882). for the removal of 
the defendant from the management of a public charity, and for the 
settlement of a scheme under the directions of the Court for the future 
management of the charity. * 

Plaintiffs alleged that there was a temple of Shri Pandurang in Poona 
which was built by defendant’s father Purshofcamdas Ambaidas, for the 
use of the public, about fifty years ago. To this temple were attached a 
dharmashala and a sadavart. 
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For the maintenance of this temple, for feeding travellers, and for 
giving alms to the poor, the defendant’s father assigned certain property 
by a deed of gift, dated 18th IDdcember, 1859, under which he constituted 
himself a trustee for life, and appointed a panch to act as his successors in 
the trust after his death. 

On 18th January, 1867, Purshotamdas executed another deed of gift 
by which he confirmed and ratified the provisions of the former deed, and 
appointed a sarpanch or head trustee, under whose advice and guidance the 
other trustees were to act in the management of the trust after bis death. 

Purshotamdas managed the trust property during his lifetime in 
accordance with the provisions of the deed of gift. Se died in 1867. 

On his death none of the trustees appointed by him took charge of 
the temple property. The defendant (the son of Purshotamdas) took 
possession of the property and continued in management till 1894, when 
the present suit was brought. 

Plaintiffs alleged that the defendant was wasting and mismanaging 
the trust property, and was acting in total disregard of the interests of 
the charity. They, therefore, sought to remove him from the management. 

Plaintiff No. 3 was the piijari of the temple, and plaintiffs Nos. 1, 2, 
4, 5 and 6 were devotees and worshippers of the idol. 

[661] Defendant pleaded {inter alia) that the property in dispute was 
not a public, religious and charitable trust; that the plaintiffs bad no right 
to sue ; that the suit was time-barred ; that be was not a trustee of a 
public charity ; and that s. 539 of the Civil Procedure Code (Act XIV of 
1882) did not apply. 

The District Judge overruled these objections, and held that the 
defendant’s conduct was such that it was necessary, in the interests of the 
charity, to appoint trustees and settle a scheme for the future manage¬ 
ment of the trust. A scheme was accordingly framed under the directions 
-of the Court, which was incorporated in the decree. 

Against this decree defendant appealed to the High Court. 

Dattatrya A. Idgunji, for appellant. 

Nagindas Tulsidas for respondent. 

JUDGMENT. 

POLTON, J.—The circumstances out of which this suit has arisen 
■are as follows : — 

On the 18th December, 1859, one Purshotamdas executed a deed, 
the material portions of which are translated as follows : — 

I am become old and am aged about 71 years. As my first wife’s 
son Jugalkishore alias Bapubhai does not conduct himself in obedience to 
me, I do not feel confident either that he will perform the service of the 
deity after my death or that bo will be of any service to me. Por these 
reasons, and because the property which I gave away in gift is my 
self-aoquigition, I had no ancestral estate; all my belongings are my own 
acquisition—Knowing this, with the object that the estate should be 
■devoted to good purposes for securing salvation, I give away in the name 
•of Krishna to Shri Paodurang Marti, god of Gods, of my free-will and 
•accord, the property moveable and immoveable, as set out below :— 

1. The temple which I have built. 

* 4: * * 

All the above property is dedicated to Shri Pandurang Dev, the god 
•of Gods. Neither I, nor any descendants, nor my creditors, nor anybody 
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else has a right or claim to it. In the said temple there is a two-storied 
sopa for the pujari to lodge in. Now. the priests Keshavbhat and 
Bhaubhat and their mother Rajabai and "Vithal live there whom I had 
appointed as the priests. But if they misconduct themselves, others are 
to be appointed in their stead. To defray the expenses of offerings to the 
deity and the light near the idol Rs. 3-8-0 are to be given away every 
month, and a dhotarjoda with Rs. 4 a year and to Rukhmini Rs. 5 and a 
patal. Thus with these items to defray [662] the expenses, the god’s 
iievadya and trikal puja is performed. The pujari has no concern in the 
other things. 

" The other expenditure to be incurred is as follows : — 

“ These are to be met by the rent realised from the houses mentioned 
above. After my death, the panch named below are to realise the rents 
of the bouses and after incurring the expenses necessary for repairs, &c., 
to apply them to the above purposes. Out of the balance, travellers are 
to be fed ^uo. a. sadavart is to be kept which I shall do during iny life. 
After my death, the panch nsentioned below are to conduct it. 

“ I have kept a shop in the name of Vithoba in the shop in which I 
live. The bouse is dedicated to Nathji, god of gods of Udeypur. The 
capital of the shop has been credited in tbe name of the gods. I have 
been serving as guraasta in this shop. 

“ The remuneration for that is Rs. 225, which I shall take and 
manage the shop with honesty and serve its interests, Shri Vithoba, god of 
gods, is the owner of the profits made in the business. I shall accordingly 
manage the shop during my life-time. And during my life-time I shall 
manage the property, both immoveable and moveable. After that the 
panch named below are to continue such management for ever. With this 
object, I have named the panch. * * The said panch 

are to realijse tbe rent and to continue thQ dharmakritya forever. After 
my death the above named panch should take the rent and spend the 
money with economy. None of them should misappropriate the amount 
or anply any part of it to his own use. Tbe panch are to supervise the 
estate and its income and to spend as above detailed. This is all the right 
of the panch. Shri Pandurang is the owner of tbe whole estate including 
the shop. 

* * * 

“ During my life-time I shall manage the said houses, sites and the 
temple, realize blie rents and spend them as above. After my death, the 
panch are to deal with them as owners. To the said houses, sites, temple, 
money, and jewellery and pots, neither I nor my heirs, descendants, 
creditors, or executors or wife or anybody else has any right. Shri 
Pandurang, god of gods, is the owner for ever. The panch are appointed 
to carry on the vahivat. 

'* The maintenance and support of my Jugalkishore alias Papubbai 
and my wife is provided for in my vyavastbapatra. All the details are 
set out therein. 

Again on the 18th January, 1867, Purshotam executed another deed 
or vyavastbapatra to the following etfect :— 

“ As the temple of Shri Pandurang has been built together with the 
out-house, the same should be in working order. I, therefore, gave 
over in charity to Shri Pandurang three houses, together with tbe com¬ 
pound site. The said deed of gift was executed on Margshirsh Sbud 9r' 
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Shake 1781. I have no ownership over them. In order that the worship 
of the deity may bo duly [663] performed and that there “ay be 
TUXtVBdyck, &o.. a sopa with two storeys has been built. &o. 

In the deed of gift a panch is appointed to manage. Of these 
Shaligram is dead. Thus there are only four members of the panch and 
there is no sarpanch. I, therefore, appoint Viziarangam Aya the 5th 
sarpanch. The following gentlemen with the addition of Viziaran^m as 
sarpanch are competent to realize the rents, remove tenants, &o. During ' i r 

my life-time I shall look to the management myself. After mo the saidl ^ ^ 

panch, with the advice of sarpanch, shall continue the management. 

Nobody else is to have any voice in it.” 

Pursbotam died in 1867. During his life-time be managed the temple 
as provided in the deed, but on bis death the panch did not take charge, 
and his son Bapubhai assumed the management. In 1889, the members 
of the panch filed a suit to eject Bapubhai. but it was rejected as time- 
barred. However, in their decision on appeal, the High Court remarked 
that tbe question whether the defendant could in fact be regarded as a 
trustee for tbe temple and be removed for misconduct was nob before them 
—Kupuswami v. Jugalkishore (1). 

The present plaintiffs have now filed this suit as relators under 
8. 539 of the Civil Procedure Code, with tbe sanction of the Advocate 
General, and in the interlocutory judgment of the 15tb April, 1896, this 
Court held that the claim was not barred by the decision in the former 
suit. We agree with the District Judge in thinking tha^, if there is a 
validly constituted trust created for religious purposes, the plaintiffs have 
such an interest therein as entitles them to sue with the consent in 
writing of the Advocate General. On this point we have nothing bo add 
to Mr, Crowe’s remarks. 

The next question to be considered is whether Pursbotam was 
competent to create the trust. In the deed of 1859 it is recited that the 
property is self-acquired, and the only evidence to contradict this state¬ 
ment is that of the defendant himself. This evidence is nob, we think, 
aufiScienbly reliable bo justify us in disbelieving the statement in the deed 
which more probably represents the real facts of the case The defendant 
has never disputed the fact of the endowment, and in this appeal it has 
not been disputed that both the deeds are genuine. He admits that the 
[664] temple was built by his father fifty-five years ago and that the rent 
of certain bouses is to bo spent on it, and his acquiescence foi so long a 
period in the principal provisions of the endowment furnishes a strong 
ground for believing that in making it tbe father was dealing with his own 
funds and not with joint funds or property. 

Tho endowment itself, we think, has rightly been treated as for 
public, religious and charitable purposes. It was contended that under tho 
deed it was only intended to endow a private temple for the use of the 
family and nob for tho public. Bab having regard to the fact that a certain 
number of the public have always used the temple, that there is attached 
to it a dharmashala, and that the surplus funds nob required for the 
service of the temple were bo be applied to fesding travellers and main¬ 
taining a sadavart, we think it is clear that the intention of the founder 

was bo devote tho property bo public, religious and charitable purpose. 
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Lastly, we think that although the defendant was not appointed a 
trustee by the deceased, yet by taking charge of the endowment and 
purporting to manage it as temple property, he made himself a construc¬ 
tive trustee or, to adopt the phrase occasionally used in English decisions, 
a trustee de son tortil). His deposition shows that he knew the property 
was devoted to the temple and he applied to the Municipality to exempt 
it from taxation on the ground that it was devastlian. In Manohar Ganesh 
23 B. 659= Tajnbekar v. Uakhmiram Gooindram (2), West, J., in discussing the 
i Bora L R. position of persons who, while holding property dedicated to religious pur- 
118. poses, denied their liability as trustees, said : ** Those who take physical 
possession of the one as of the other kind of property (cash jewels or land) 
incur thereby a responsibility for its due application to the purposes of 
the foundation—compare Griffin v. Griffin{3) ; Mulhallen v. Martim{4c) ; 
Aberdeen Town Council v. Aberdeen Universityit). They are answerable 
as trustees even though they have not consciously accepted a trust, and a 
remedy may be soueht against them for maladministration by a suit open 
to [66d] any one interested as under the Koman system in a like case by 
means of a popularis actio." The principle contained in this passage 
seems applicable to the present case. The property appropriated to this 
devastban remains the subject of a trus»t, and the defendant who, without 
authority, undertook its management is liable to the beneficiaries. An 
express decision on this point will be found in tbo case of Rackham v. 
Siddall (6) in which a lady who, without authority, had assumed the duties 
of trustee was held liable. In that case Vice-Chancellor Shadwell said as 
follows (p. 305) ;—“ Now I must say that it would be a most glaring 
violation of justice if I were to decide that she was not answerable. If 
she bad pleased, she might have refused to act: but, as she assented to act 
she was bound to act properly, and she cannot screen herself from the 
consequences of her acts, merely by saying that she was not authorized 
to act.” 

On appeal the same doctrine was enunciated equally clearly by Lord 
Cottonham, L.C., as follows (7) :—“There is indeed no question about it : 
she took on herself, as the decree recites, to act as trustee ; and if a party 
takes on himself to act as trustee and to sell a trust estate and receives 
the purchase-money, it will nob do for that party, whether the purchase- 
money remains in his pocket, or be hands it over to somebody else, under 
circumstances that leave him liable, to say * I do nob think that, under 
the circumstances, I was, strictly speaking, a trustee ; somebody else was, 
and, therefore, you, the party who is cestui quo trust, cannot call on me 
for the payment of the purchase-money.' It is quite clear that could not 
be listened to.” 

We think, then, that the plaintitfa are entitled to maintain this suit 
under s. 539 against the defendant. We are also of opinion that it is not 
time-barred, for we consider that with every fresh breach of the con¬ 
structive trust, or whenever the direction of the Court was deemed 
necessary, a fresh cause of action arose. The wording of s. 539 is clear. 
The public may tolerate for a time irregularities in the management of 
the endowment in which they are interested, but they do not thereby lose 
their rights, for the law expressly provides that whenever the direction 
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[6663 of the Court: is deemed necessary they may with the proper sanction 
institute a suit. In the present case directions are clearly necessary, as 
the defendant disputes his obligations and has mismanaged the property 
as explained by the District Judge. No objection was taken in argument 
to the details of the scheme. We confirm the decree with costs. 

Decree confirmed. 


23 B. 366. = 1 Bom. L.R. 170. 

APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 

Mohidin and others {Original Defendants)^ Appellantsv. Shivungappa 

{Original Plaintiff) Respondent."' [2nd March, 1899-] 

Eci$em€'nt^C'USfcrnary rights—Custom of burial—Tjocal custom—Right claimed by a 
certain section of Mahomedans to bury their dead in a certain locality—Right of 
burial. 

Where a certain section o( the Mabomedan community had been for many years 
in the habit of burying their dead near a darga in plaintifi’s land, and the plaintiff 
sued tor an injunction restraining them from exercising this right in future. 

Sold, that the right of burial claimed by tbe defendants was not an easement, 
but a customary right, which being confined to a limited class of persons and a 
limited area of land, was sufficiently certain and reasonable to be reconized as a 
valid local custom. 

[R., 28 A. 484 (486) = 26 A.W.N. 80 ; 26 B. 379 (387) ; 6 Bom. L.R. 2881(299); 2 S.Ii.R. 

65 (67).3 

Second appeal from the decision of L. Crump, Assistant Judge of 
Sholapur-Bijapur. 

The plaintiff sued for an injunction restraining a certain division 
of the Mahomedan community at tbe village of Bagevadi from burying 
their dead in his land. 

The defendants pleaded that they had been burying their dead in- 
tbe land in dispute for over a 100 years ; and that they bad acquired 
an easement by such continued user. 

The Subordinate Judge found that there was a darga in the land 
in suit, that there were several tombs round about the darga, and that 
the defendants had been exercising the right of burial for a long time 
beyond the memory of any living man. [6673 He, therefore, held that 
the easement claimed by the defendants was proved, and dismissed the 
suit. 

On appeal, the Assistant Judge reversed the first Court’s decree. In 
his judgment he said :— 

*' I do not, however, think that defendants can be held to have 
acquired any prescriptive sight. Tbe right which they claim is clearly 
not an easement ; in fact, it does not bear tbe smallest resemblance to an 
easement, neither can it be said to be a 'profit a prendre.’ The reasons 
which lead me to hold that such a right as defendants claim cannot be 
acquired by prescription are these : First they do not set any limit what¬ 
ever to the space which they wish to use as a burial-ground; they say, ‘ we 
are entitled to bury our dead in Survey Nos. 1134 and 1135’ (for the latter 

* Second Appeal No. 411 of 1698. 


1899 

Mabch 2; 

apped- 

DATE 

Civil. 

23 B. 6d9:» 
Bom. L.R... 
118. 


445 


23 Bom. 668 


INDIAN DBOISIONS, NBW SKRIES 


[¥oK 


1899 

March 2 

Appkd 

DATE 
Of VXD 

23 B. 666 = 
1 Bom. L.R 
170. 


see companion appeal No. 100 of 1896). It is impossible fchafc any right 
can have been acquired by immemorial usage to bury corpses in areas 
which are only modern conventions. There is uot the smallest attempt bo 
limit their right in any way, and it is obvious that serious injury must 
result to plaiubilf if the whole of his land is to be used for this purpose. 

**Secondly it is perfectly clear that the exercise of this so-called right, 
it persisted in, will ultimately destroy all the profits to be derived from 
' plaintiff’s land, as the whole survey number will, in the course of time, be 

• covered with tomb-stones * 

“I find no instance of 'any similar right being recognized by a Court 
of Law in India. The case which appears most similar is that of The 
Secretary of State for India v. Mathurahhai ((1889) 14 B. 213). but the 
circumstances there are different; in that case it was held that the inha¬ 
bitants of a village could acquire a right to graze cattle by proscription as 
against the Crown. The inhabitants of a village form a corporate unit, 
and the right of pasture is not one which entirely destroys the produce of 
the ground. Here wa have an undefined number of persons belonging to 
a particular division of the Mahomedans of the village asserting a pres¬ 
criptive right which, as I have shown, must eventually destroy plaintiff's 
profit of his land. In other respects, the case I have quoted is in authority 
for holding that the plea set up by the defendants is bad on account of 
its vagueness, as they have entirely failed to point out over how much of 
the land they have acquired the right which they claim. 

“ I, therefore, reverse the decree of the lower Court and order that a 
perpetual injunction, issue to defendants, ro-strainiog them from burying 
their dead in the land.” 

Against this decision defendants preferred a second appeal bo the 
High Court. 

It. A. Desai for appellants (defendants) .—It is found as a fact that 
the dofondants have been burying their dead in the land in C668] suit 
from time immemorial. They have thus acquired aright in the nature of 
a customary easement. TliaG such a right can be acquired by prescription 
is shown by s. 18 of the Easement .Acc (V of 1882)— Mamman v. Kuar 
Sen (1). Kuar Sen v. Mamnian (2) ; Fitch v. Rawliny (3) : Earl of Coveii- 
try V. Willcs (4) ; Mitchell on Easement Act, p. 1G3 ; Mitra on Limitation 
and Prescription, nagos 400, 401 (3rd edition). 

D. P. Kirloskar for respondent (plaintiff) .—The right claimed by the 
defendants cannot be acquirod by prescription. It is nob a customary 
right. The alleged custom of burial is both uncertain and unreasonable 
Tiio dofondants do nob set any limit to the space w)iich they want to use 
as a burial-ground. If such a right wore allowed, the whole of our land will 
in course of time become quite unfit for agricultural purposes. It will be 
all covered over with tombs. Such an unreasonable custom will not be 
recognizod in a Court of justice— Kuar Sen v. Mamman (2) ; Lutchmeeput 
Singh v. Sadatilla (5). 

JUDGMENT. 

Fudton, J. —In this case the learned Assistant Judge has found 
that it is satisfactorily ostablishod that a cortain division of the Maho- 
modans of the village (of Bagevadi) have been for many years in the 
habit of burying their dead, as occasion arose, round about the darga in 


(1) 1C A. 178. (2) 17 A. 87 (91). (3) (1705) 3 R. R. 425. 

(4) (1863) 9 L.T. (N.8.) 384, (5) 9 C. 698. 
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the land in dispute. But he has granted the plaintiff’s olain:i for an 
injunction restraining the defendants from burying their dead in future in 
any part of Survey No. H34. first, because the defendants do not set any 
limit whatever to the sp ace which they wish to use as a burial-ground, 
and. secondly, because it is perfectly clear chat the exercise of this so-call¬ 
ed right, if persisted in, will ultimately destroy all the profits to be derived 
from plaintiff’s land, as the whole survey number will, in course of time, 
be covered with tomb stones. 

Now we agree with the Assistant Judge that the right claimed by the 
defendants is not an easement, as it is not dependent on the possession of 
any dominant heritage. But by s. 26 of Reg- IV of 1827 the Courts are 
bound, in the absence of [669] Acts and Regulations, to decide according 
to the usage of the country, and the validity of customary rights other than 
easements is preserved by a. 2 of the Easements Act. V^e fully concur in 
the remarks of the Allahabad Higli Court in Kuar Sen v. Mamman (l) on 
the subject of customary right-!*. As they appear to state the law very 
clearly, we think it advisable to quote the passage (p. 91) at length :— 

“As such a local custom as is now set up on behalf of the defendants” 
(the right of using a certain chabubra as a sitting place and during the 
Idoharram of exhibiting thereon the ‘ bazias ’ and ‘ alums ’ and placing a 
* takht ’ on it) “ excludes or limits the operations of the general rule of law 
that a proprietor or other person lawfully in the possession of land, and 
whose rights are nob controlled or limited expressly or impliedly by Statute 
law, by grant, or by contract, has an exclusive right bo the use or enjoyment 
of his land for all purposes not injurious to the rights of his neighbours, it 
is necessary that those setting up such a custom as that in the present case 
should be put to strict proof of the custom alleged by them. A local custom 
to have the effect of excluding or limiting the operation of the general rules 
of law must be reasonable and certain. A local custom as a general rule is 
proved by good evidence of a usage which has obtained the force of law with¬ 
in the particular district, city, mohalla or village, or at the particular place, 
in respect of the peisons and things which it concerns. Where it is sought 
to establish a local custom by which the residents or any section of them of 
a particular district, city, village or place are entitled to commit on land not 
belonging to or occupied by them, acts which, if there was no such custom, 
would be acts of trespass, the custom, must be proved by reliable evidence 
of such repeated acts openly done, which have been assented and submitted 
to, as leads to the conclusion that the usage has, by agreement or other¬ 
wise, become the local law of the place in respect of the person or things 
which it concerns. In order to establish a customary right to do acts 
which would otherwise be acts of trespass on the property of another, the 
enjoyment must have been as of right, and neither by violence nor by 
stealth, [670] nor by leave asked from time to time. We cannot in these 
provinces apply the principle of bho English Common Law that a custom is 
nob proved if it is shown nob to have been imo^emorial. To apply such a 
principle as we have been urged by the counsel for the appellant to do, 
would be to destroy many customary rights of modern growth in villages 
and other places. The Statute law of India does nob prescribe any period 
of enjoyment during which, in order to establish a local custom, it must 
be proved that a right claimed to have been enjoyed as by local custom 
was enjoyed. And in our opinion it would be inexpedient and fraught 
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with the risk of disturbing perfectly reasonable and advantageous local 
usages regarded and observed by all concerned as custooas to attempt to 
prescribe any such period. In our opinion, a Court should not decide- 
that a local custom, such as that set up in this case, exists, unless the 
Court is satisfied of its reasonableness and its certainty as to extent- 
and application.” 


Now that seems to us a very fair statement of the law on the subject, 
but when apnlying the tests of reasonableness and certainty we must look 
carefully to the circumstances of the case and not be led too easily to 
bold that a custom is bad because the parties have failed in their 
pleadings to define it with accuracy. Here the defendants have, it is 
true, failed to set any limit to the space which they wish to use as a burial 
ground. But we must not confuse their wishes and their rights. They 
wish for the privilege of burial all over Survey No. 1134. Their right- 
according to custom as found by Assistant Judge seems to be to bury round 
about the darga. Because they fail to prove all they wish, there seems 
no reason for denying them the rights wbichth ey establish. A plaintiff may 
claim Rs.1,000, but if the evidence shows that be isonlyentib led to Rs.lOO, 
he will get a decree for the latter sum albeit his claitn as stated is not 
fully proved. What then is the uncertainty connected with this right of 
burial? There is no uncertainty as to the class of persons who have been, 
in the habit of burying near the darga. It is not denied that the defendants 
belong to that class. There is no uncertainty as to the nature of the 
custom which is to bury as occasion arises near the darga—no tof course in 
the tombs [671] previously occupied—but in the land described by the 
Assistant Judge as round about the darga. The only point which can b& 
said to be uncertain relates to the limits within which burials must 
be made. Those limits have not been defined. But we think that they 
are sufficiently indicated by the restriction of the right to a limited class 
and by the obligation to bury near the darga. As some definition now 
seems necessary owing to the unreasonable claims set up by the defend¬ 
ants, we think that it can fairly be drawn from considerations of necessity 
and proximity to the darga. It is easy, of course, to see that there is 
no custom of burial at a distance from the darga. It is equally easy 
to see that there is a custom of burial near the darga which the plaintiff 
is not entitled to disregard. The right then may bo defined as that of the 
burial of members of the class as near the darga es may be. On this 
point the remarks of Baron Cleasby in Hall v. Nottifigham (1) seem 
applicable : “ Looking to the nature and origin of such customs it would 
be unreasonable to expect any precise certainty as to what should be 
enjoyed as a matter of right. If at the present time the inhabitants all met 
to discuss and determine such a matter, it would be unreasonable to 
expect them to bo very precise as to the enjoyment which they were to 
have.” In the present case if the elders of the village met, all they could 
say would be that a certain number of Mahomedan families had long 
been in the habit of burying near this darga. Bub we think that would 
be enough. It would bo unreasonable to expect of the defendants 
greater certainty. The plaintiff, however, may fairly claim an injunotion 
restraining them from using their right of burial in a manner to do more 
injury to him than the nature of that right requires, or, in other words^ 
he may ask that they may be oompolled to bury as near the darga as 
possible. 


(l) (1875) 1 Ex. D. 1. 
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Next wo bavo to ooosider the second objection and say whether 
this custom of burial can be disallowed as unreasonable. We hesitate 
to arrive at such a conclusion. Amongst all races that bury their dead, 
this right of burial in a particular locality is one that is most dearly 
prized, and although the plaintiff's land may be rendered practically 
useless, if these tombs are C672] multiplied exceedingly, the contingency 
seems too distant to justify the Courts in summarily putting an end to the 
right. In Hall v. Nottingham the possibility that the custom there set up 
might have the effect of taking away from the owner of the freehold 1 Bom. l^. 
the whole use and enjoyment of his property, was nob thought a sufficient i.10, 
ground for disallowing it. If a custom which allows all lawful games 
to be played on another person’s land at all times of the year is not 
an unreasonable custom, it seems impossible to hold that the limited 
custom established by the defendants is bad. The criterion of “ reason¬ 
ableness ” by which the case of Lutchmeeput Singh v. Sadaulla Nushyo (1) 
was decided, may have been a good one as regards the alleged right 
of an indefinite number of persons to fish in the Bhils of a private 
owner; but it cannot be extended as a matter of law to all customs ; 
for, as shown in Hall v. Nottingham, a custom may be good though its 
exercise may have the effect of depriving the owner of the soil of the whole 
use and enjoyment of bis property. Here the defendants are entitled to 
claim for a limited class the right of burial in one corner of a field near a 
darga. The mere possibility that after many years the number of bombs 
may have increased so much as to deprive the owner of the use of his 
field, or of a large portion of it, seems too remote to enable us to describe 
as unreasonable the custom in dispute. 

We, therefore, ameud the decree by directing that a perpetual 
injunction issue to defendants restraining them from burying their dead in 
Survey No. 1134 otherwise than as authorized by custom, namely, of 
burying near the darga. The parties severally to pay their own costs 
throughout. 

Decree amended. 
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[673] APPELLATE CIVIL. 

'Before Mr. Justice Candy and Mr. Justice Fulton. 


MaNOALDAS {^Original Flainti^), Applicant v. JEWANRAM AND 
OTHERS {.Original Defendants), Opponents.'* [2Dd March. 1899.] 

Specific Relief Aci II of 1377), s. 9—Right of toaij—Immoveable property — Righto/ way 

•9 not immoveable property wttfiin the meaning oj s. 9 of the Act. 

% 

A right of way is not immoveablo property withia the meaniag of s. 9 of 
the Specific Relief Act (1 of 1677). 

CR., 12 Ind. Cas. 190=6 S.L.R. 42; Expl., 9 C.L- J. 336 = 13 C.W.N. 451 (462) = 4 
Ind. Caa. 116.3 

Application under s. 622 of the Civil Procedure Code (Act XIV of 
1882) against the decision of Rao Saheb S. B. Gadgil, Subordinate Judge 
at Bassein. 

• Application No. 209 of 1898. 

(1) 9 C. 698. 
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come w 
in my opinion 


The applicant filed a suit under a. 9 of the Specific Relief Act (I of 
1877) to be restored to the possession of a right of way. whiob, he alleged, 
was obstructed by the defendant’s erecting a wall across the way in 

dispute. , 

The Subordinate Judge of Bassein dismissed the suit, holding that a 

right of way was not included in the term immoveable property in s. 9 

of Act I of 1877. , ^ . j - 4 . 

Against this decision plaintiff applied to the High Court under its 

Revisional Jurisdiction. 

A rule nisi having been granted. 

Inverarity (with him Manekshak Jehanqirshah) showed cause. 
]iJ.(icpheYson (with him R. R- Rcsa.i and R. R. RcistUT'i contYO,, 

JUDGMENT. 

Candy, J.—The nuesbion is whether a right of way is “ immoveable 
property” within the meaning of s, 9 of the Specific Relief Act according to 
the definition in the General Clauses Act. I agree with the Subordinate 
Judge that a right of way is not a “ benefit to arise out of land ” but it does 
not, therefore, follow that a right of way is not immoveable property. 
The word ‘ include’ in s. 2 of the General Clauses Act is enumer- 
ativo, not exhaustive. A right of way would certainly seem to be an 
interest in immoveable property. But whether an easement proper (such 
the right of way claimed in this case) can he strictly said to 
ithin the definition of immoveable [6743 property or nor, there is, 
iLi Luy opinion, something repugnant in the subject or context of s. 9 
of the Specific Relief Act which prevents such an effect being given to 
the definition. The repugnancy arises because it appears that the nature 
of the relief provided by the Act is repugnant to the character of the property 
in question. The nature of the relief here must be by injunction. In a case 
like the present one. if the suit will lie, and if the Suborciinato Judge finds 
that the plaintiff has been dispossessed of his property (his right of way) 
within six months, then the Subordinate Judge is bound to give a decree 
awarding him possession of the property, that is, the Subordinate Judge is 
bound to grant an injunction, viz., by provonting defendant from obstruct¬ 
ing the right of way. Bub the granting of an injunction is, under Part III 
of the Act, subject to certain restrictions. It is subject to the 
discretion of the Court (s. 52J. It can only be granted whore the invasion 
of the right is such that pecuniary compensation would not afford 
adequate relief. It is possible to imagine a case where a right of way 
has been obstructed, but there still exists a right of passage for plaintiff, 
though ovor a longer way, and the Court may deem it proper to allow the 
obstr^uction to remain and to award pecuniary compensation lor the 
diversion. In the case of another easement, viz., right of light and air, 
there is a course of decisions holding that, if possible, pecuniary compensa¬ 
tion should be awarded instead of an injunction to remove the obstruction. 
But the only decree available under s. 9 is a decree for recovery of 
possession, that is. the Court has no option but to grant an injunction. 
This difficulty does notarise in the case of a right of fishing. In the case 
of such an incorporeal right, possession, though given by means of an 
injunction, is, in practice, habitually awarded to a successful plaintiff (see 
remarks of Pigot, J., at bottom of p. 559 of I. D. R., 19 Calo,). Admitting, 
therefore, that a right of way is. speaking generally, immoveable property. 
I hold that it is nob such within the terms of s. 9 of the Specific Belief 
Act. Rule discharged with costa. 
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Fulton, J.—I oooour with my learned colleague in thinking that 
8. 9 of the Specific Belief Act is not applicable to the removal of an 
obstruction to the enjoyment of a mere easement C676J such as a right of 
way. It is unnecessary for the purpose of deciding this case to express 
any opinion as to its applicability whore a person entitled to a right of 
fishery has been deprived of its use, for there seems to be little analogy 
between such a i-ighb, which can be enjoyed independently of other property, 
and an easement which is appurtenant to other property. The phraseology 
of Indian legislation and decisions has for a long time sanobioned the use* 
of the words “possession” and “dispossession” in connection with 
incorporeal rights capable of independent enjoyment, and it may, there¬ 
fore, fairly be argued that such rights come within the scope of s. 9. But 
it seems to me that when a person is obstructed in^ his right of access to 
his property or in the enjoyment of light and air or of other amenity 
•connected with that property, it would be an abuse of language to say that 
be was dispossessed of immoveable property. Such a right, which cannot 
be transferred apart from the dominant heritage, does not appear tp, come 
within the term “ property ” as used in s. 9. It was argued that tb^s right 
of way, which is described as an easement, was an interest in land, but, 
if so, it is an interest entirely dependent on the possession of the property 
“to which it appertains, and cannot be possessed apart frona it. It is a 
right appurtenant to property, but, taken by itself, does not seem to me to 
come within the term property which, under the section, must be property 
capable of separate enjoyment as an independent right. It has never, so 
far as I am aware, been held that the enjoyment of such a right can be 
enforced by a suit under s. 15 of Act VIII of 1859 or under s. 9 of the 
Specific Belief Act, and I agree with Mr. Justice Pigob’s remarks in Padu 
Jhala V. Gour Mohun Jhala (1), that the decision in Haro Dyal Bose 
V. Kristo Gobind Sein (2) is correct, and that the section is inapplioable to 
easements. In Gu 2 ;arab, by the custom of the country, a right of privacy 
can be acquired by a house-owner, and if some one opened a window in his 
wall and thereby in violation of that right overlooked his neighbour's pre¬ 
mises, it would hardly be argued that that neighbour had been dispossessed 
of property. Bub if the phrase be dearly inapplicable to a negative ease¬ 
ment of this kind, it is difficult to see why it should be more applicable 
to a positive easement such [6761 as a right of way. In the one case 
as in the other aright affecting another person's property exists, and the 
fact that s. 9 cannot be used for the vindication of one kind of easement 
leads to the belief that it was not intended to apply to any easement. 
Sad there been such intention, language more suited for the purpose 
would, I think, have been used. 

I would discharge the rule with costs. 
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APPELLATE CIVIL. 

Before Mr. Jitstice Parsons, Acting Chief Justice, and Mr. Justice Banade. 

BhIMBHAT GotKHandi (Original Defendant). Appellant v. BhikaMBHAT 
and another iOy^zgtnal Plaintiffs)^ Respondezits.^ flStb March> 1899J. 

Pensions Act (XXIII o/lS71J. ss. 6 and 14 (1)—Bufe {6> (2) /rawed Wer the Act— 
Suit foT T€COV€Ty of varsbasan <illoio<xy\ct^^Coil^ctcT s ctttijxctxit (^aytcBllo.i'ioyt of 

certificate by Revenue Commissioner. 

Wbeu ft certificate is granted by the Collector under s. 6 of the Pensions Act 
(XXIII of 1871), Che presumption is, until the contrary is shown, [6773 that 
the order for granting the ceriificate was made, as is contemplated by the 6tb rule 
framed under the Act, with the previous sanction of the Revenue Commissioner 
by the Collector himself. But the Revenue Commissioner has no power vested in 
him to cancel a certificate granted by the Collector, and there is no rule which 
provides foe the revision by the Revenue Commissioner of the Collector’s 
action in granting certificates or for the cancellation by him of the certificates 
granted by the larter. 

[R,, 25 M.D.J. 374 = (1913> M.W.N. 374 = 18 Ind. Cas. 353-3 

Second appoal from the decision of L. Crump, Assistant Judge of 

Bijapur. , . 

The two plaiotiCFs sued the defendant to recover a share in a certain 

varshasan allowance which the defendant received from Government. 

The first plaintiff obtained from the Collector and produced to the Court 

the certificate required by s. 6 of the Pensions Act (XXIII of 1871). 

The Subordinate Judge passed a decree in the following terms :— 

I, therofore, declare that plaintiffs Nos. 1 and 2 are each entitled to 
receive hth share in the cash allowance of Rs. 57 by executing this decree 
from time to time.” 


* Second Appeal No. S96 of 1898. 


(1) Sections 6 and 14 of the Pensions Act (XXIII of 1871) 

6. A Civil Court, otherwise competent to try tbo same (suits relating to pensions 
or grants), shall take cognizance of any such claim upon receiving a certi6cato from such 
Collector, Deputy Commissioner, or other officer authorized in that behalf that the case 
may be so tried, but shall not make any order or decree in any suit whatever by which 
the liability of Governmout to pay any such pension or grant as aforesaid is affected 

directly or indirectly. . , , . , 

14 . The Chief Controlling Revenue Authority may. with the consent of the Local 

Government, from time to time make rules consistent with this Act respecting alloc 

any of the following m ttiors : — (l) The plnco and times at which, and the person to 

whom, any penNion shall be paid, (2) inquiries into the identity of claimants, (3) records 

to be kept on tbe subject of pensions, 14) transmission of such records. (5) correoLion of 

such records, (6) delivery of certificates to pensioners, (7) registers of such certificates, 

•8) reference to tbe Civil Court under ecction s'x, of persons claiming a right of succeS' 

sion to. or participation in, pensions or grants of money or land revenue payable by 

Government, and generally for the guidance of officers under this Act, 

All such rules shall be published in the local official gazette, and shall thereupon 


have the force of law. 

(i) Rule (C) framed underbbe Pensions Act: — 

(G) Any claim preferred to a Colb'otor under s. 5 of the (Pensions) Act may bo 
[6773 referred by bira for inquiry to any Assistant or Deputy Collector or other officer 
subordinate to him, and every Assistant or Deputy Collector in charge of talukas may 
receive claims on behalf of the Collector and forward the same with his opinion, after 
inquiry, to the Collector ; but every order for diopo^iug of a claim or for granting a certifi¬ 
cate under s. C. that a case against Government only or against Government and 
one or more private persons jointly may be tried, shall be made with the previous 
sanction of the Commissioner by the Collector himself. 
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The defendant appealed. Pending the apneal. theKevenue Commis¬ 
sioner oanoelled the certificate which the OoUeotor had granted to the first 
plaintiff. At the hearing of the appeal it was objected that the plaintiff, 
being now without the necessary certificate, could not maintain his claim. 
The District Judge confirmed the decision of the lower Court, and as to 
the certificate he said :— 

“ It is not disputed that plaintiff No. 1 obtained a cerbincaba under 
s. 6 of the Pensions Act. As far as ho was concerned, the suit was proper¬ 
ly entertained and the alleged cancellation or revocation of the same, after * 
the decree had been passed, cannot oust the Court’s jurisdiction. I am not 
aware of any nvovision of the law which allows a certificate to be cancelled 
or revoked. Plaintiff No. 2, however, never obtained any certificate at 
all, and the Court had no jurisdiction to try the case as far as she was 
•concerned, but as plaintiff No. 1 comes in as her C6783 heir, and as the 
certificate authorizes him to sue defendant for a share of one-third in the 
varshasan allowance, the defect, if any, is cured.” 

The defendant preferred a second aopeal. 

Narayan Gr. OhandcLVCtTkar, for the appellant (defendant). 

Gokuldas K. Parekh, for the respondents (plaintiffs). 

JUDGMENT. 

Parsons, G. J. (Acting).— This suit was filed by the plaintiff with 
'the certificate of the Collector as required by s. 6 of the Pensions Act, 
1871. The contention of the appellant (or defendant) is that this certifi¬ 
cate has been cancelled by the Revenue Commissioner since the decree of 
the lower Court, so that it is no longer in force, and that this Court, there¬ 
fore, cannot take cognizance of the claim. We might be able to give effect 
to this contention if it were shown that the Revenue Commissioner had 
any power vested in him to cancel the certificate of the Collector, but this 
is not done. Section 6 requires the oorbifioate of the Collector only. 
Section 14 gives power to the Chief Controlling Revenue Authority, with 
the consent of the Local Government, to make rules respecting the re¬ 
ference to the Civil Court of claims, but no rule has been made which 
provides for the revision by the Revenue Oomcnissioner of the Collector s 
action in granting certificates or for the cancellation by him of certificates 
granted by the latter. There is a rule (6) which requires that every order 
for granting a certificate under s. 6 shall bo made with the previous 
sanction of the Commissioner by the Collector himself. We must pre¬ 
sume in this case that the certificate was originally granted with this 
sanction, since there is nothing on the record to show the contrary. This 
being so, no power has been given to the Revenue Commissioner to revoke 
the cerbifioato given by the Collector, and wo must treat the alleged 
revocation order as null and void. 

On the merits, therefore, the decree must stand, A slight alteration 
is required in its language, since the defendant’s liability only accrues 
when he has received the allowance from Government this can be made 
by adding after the words " from time bo timo ” the words when the said 
amount is received.” We amend the decree by the insertion of these 
words. The appellant must bear the costs of this appeal. 

Decree amended. 
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[679] APPBIiliATE CIVIIi. 

Before Mr, Justice Parsons^ Acting Chief Justice^ and Mr. Justice Banade,. 

Ladhaji Nathaji (.Original Plaintiff), Appellant v. HarI and 
OTHERS (Original Defendants), Respondents.* [8bh March, 1899.] 

De’khhan Agriculturists' Relief Act (XVII of $. 11 {!)—Civil Procedure Code (Act 

XIV of 1882), s. 57— Jurisdiction—Practice — Procedure when suit fitednn wrong 
Court- 

Coder e. 11 of the Dekkhaa Agrioalturists' Relief Act (XVII of 1879), a suit 
Id which there are several defendants who are agricvilturists may be instituted 
and tried in a Court within the local limits of whose jurisdiction any one of such 
defendants resides and not elsewhere. 

Where a suit was brought in the Court at Haveli, the plaintiffs alleging that 
some of the defendants who held lands within the jurisdiction of that Court- 
were agriculturists, and the suit was dismissed because those defoudauts were 
found not to be agriculturists. 

Held, that the proper procedure to be adopted in such a case was not to dismiss 
the suit, but to return the plaint for presentation to the proper Court. 

Second appeal from W. H. Crowe, Disfcricb Judge of Poona, con¬ 
firming the decision of the Subordinate Judge of Haveli. 

Plaintiffs sued to recover money alleged bo be duo on an account. 
[680] They alleged that the fifth and sixth defendants were agricul¬ 
turists holding lands within the jurisdiction of the Subordinate Judge’s 
Court of Haveli, and they, therefore, having regard bo ss. 3 and 11 of the 
Dekkhan Agriculturists’ Relief Act (XVII of 1879), filed this suit in that 
Court. The Subordinate Judge of Haveli found that the fifth and sixth 
defendants wore not agriculturists, and that the suit ought to have been 
brought in the Court of the Subordinate Judge of Sasvad, within the 
jurisdiction of which Court some of the other defendants who wore agricul¬ 
turists resided. He dismissed the suit, holding that ho had no jurisdiction 
to hear it. Ho refused to return the plaint for presentation to the Court at 
Sasvad, holding that s. 57 of the Civil Procoduie Code (Act XIV of 1882) 
did not apply. 

On appeal by the plaintiffs, the District Judge confirmed the decision, 
observing :— 

“ It has been contended that the Court should have returned the 
plaint, but the circumstances do not fall within the four corners of s. 67 of 

* SoGOod Appeal No. 538 of 1898. 

(1) Section H of tho Dekkhan Agriculturists. Relief Act (XVII of 1879) - 

"Every suit of the description mentioned in a. 3. cl. {w), may, if tho defendant, or, 
when there are several defendant'?, one only of such defendants is an agriculturist, bo 
instituted and tried in a Court within the local limits of whose jurisdiction suoh defend¬ 
ant resides and not olsowfaerc. 

Every such suit in which there are several defendants who are agriculturists may 
bo instituted and tried in a Court within the local limits of whose jurisdiotion any one 
of such defendants resides and not elsewhere. 

Notbiog herein contained shall alfact ss. 22 to 25 (both inolusivo) of the Code of 
Civil procedure. 

3. The provisions of this chap. (II) shall apply to— 

(jto) Suits for the recovery of money alleged to bo due to tho plainbig— 

on account of money lent or advanced to, or paid for, the defendant, or as 
the price of goods sold, or 

an account stated between the plaiotifi and defendant, or 

on a written or unwritten engagement for the payment of money nofr 
hereinbefore provided for. 
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the Civil Procedure Code, as option as to the selection of the Court is 1899 
allowed by law as far as the grade of the Court is concerned/* Mauoh 8* 

The plaintiffs appealed to the High Court. ' 

B, Chaubal, for the appellants (plaintiffs):—The case was not Appbl- 
heard on the merits. It was dismissed on a point of jurisdiction. Anew IjATB 

suit would be barred by limitation. Wo asked the Court to return the Orvili. 

plaint in order that it might be presented at the Court at Sasvad which has - 

jurisdiction, but our application was not granted. Section 57 of the Civil 28 B. 679=* 
Procedure Code is applicable, and the plaint should have been returned— 1 Bom. Kj.R. 
Muttirulandi V. KhoUayan {1) ; Prabhakarbhat v. Vishwambar Pandit (2); 176. 

Bahaji v. Tjakshmibai (3). 

Baji Abaji Share^ for respondents (defendants).—Section 57 of the 
Code does not apply, and the lower Courts were right in refusing to return 
the plaint and in dismissing the suit. 

JUDGMENT, 

Parsons, C. J. (Acting).—Under s. 11 of the Dekkhan Agricul¬ 
turists’ Helief Act a suit in which there are several defendants who are 
agriculturists may be instituted and tried in a Court [6813 withiu the 
local limits of whose jurisdiction any one of such defendants resides, and 
not elsewhere. Eesidence under the Act is defined iu s. 2, expl. 3. In 
the present case the suit was brought in the Subordinate Court of Haveli 
on the allegation that defendants Nos. 5 and 6 were agriculturists and • 

held lands within the jurisdiction of that Court. The Subordinate Judge 
found that defendants Nos. 5 and 6 were not agriculturists, and that the 
suit ought to have been brought in the Subordinate Court of Sasvad, within 
whose jurisdiction the other defendants, who were agriculturists, resided. 

He rejected the suit, bub refused to return the plaint for presentation to the 
Sasvad Court, on the ground that the case did not fall within the provisions 
of 8. 57 ot the Civil Procedure Code. The District Judge on appeal con¬ 
firmed that order. 

We think that the plaint ought to have been returned. It seems to 
us that the provisions of s. 57 must be held to apply to the circumstances 
of the present case, because (a) no option as to the selection of the Court 
was allowed by law (which is the construction of the clause adopted by 
the Madras High Court in iHufierwZawdi v. Khottayan (1)) ; and (6) none of 
the defendants are dwelling within the local limits of the Haveli Court, for 
defendants Nos. 5 and 6 have their actual residence in the City of Poona. 

Even otherwise the fact remains that the Court in which the plaint had 
been presented had no jurisdiction to try the suit, and in every such case 
the proper procedure to bo followed would bo that laid down in Khandit, 

Moreshvor v, Shivji Gorkoji (4), viz,., to return the plaint. 

Wo, therefore, reverse the orders of the lower Courts and direct the 
Subordinate Judge to return the plaint to be presented to the proper 
Court with the endorsement required by s. 57. The costs in the Court 
of first instance are to be borne by the plaintiff. Each party will bear his 
own costs in the other Courts. 

Order reversed. 


(1) 10 M. 211. 
(3) 9 B. 266. 


(2) 8 B. 313. 

(4) 5 B.H.O.R. A.O.J. 212. 
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[682] APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Tyahji. 

ISMAD AND OTHERS {Original Plaintiffs), Appellants v. Ramji 
Sambhaji and others {Original Defendants), Respondents* 

[8th March. 1899.] 

Mahomedan law — Gift—Gift if not -perfected by possession is invalid—Delivery of posses¬ 
sion —^Possessicji— Begistratxon. 

Under the MAbomedan law a registered deed of gift is not valid if it is never 
perfected by possession. 

The Mabomedan law requires that the donor should be in actual or at least 
constructive possession, sod that be should give actual or at least constructivo 
possession to the donee. 

Registration is not equivalent to possession. 

CDiaa.. 8 Ind. Cas. 307 = 88 P.R. 1910=171 P.D.R. 1910 = 180 P.W.R. 1910 ;Rel., 17 
C.D J. 173 = 15 lod. Cas. 698 ; F.. 8 Ind. Cas. 717 = 13 O.C. 347 (350) ; R.. 29 B 
468 (478) = 7 Bom. L.R. 443 ; 30 M. 519 (521) =17 M.L.J, 562 ; 26 Ind. Css. 466.] 

Second appeal from the decision of Hao Bahadur ChunilalManeklal, 
Pirsfc Glass Subordinate Judge, A. P., at Satara. 

Suit for redemption. Tbe lands in dispute originally belonged to one 
Mahomed Mahabu. 

On Mahomed's death, his widow Kulsum and his two daughters 
succeeded fo the property. 

In 1873 Kulsum alone mortgaged it to the father and grandfather of 
the defendants, and the mortgagees were put in possession. In 1883 she 
mortgaged it again to the father of the defendants. 

In 1884 Kulsum and her two daughters made a gift of the property 
to one Jamat. The deed of gift was duly registered. 

In 1886 Kulsum mortgaged tlie property again bo tbe defendants. 

On 28th July, 1892, Kulsum and her daughter sold the property to 
one Raju, and on the 16bh August, 1892, they revoked the gift bo Jamat 
by a notice in a local newspaper. 

Tbe plaintiffs were the brothers and heirs of Raju (the vendee), and 
they DOW sued the defendants to redeem lands from the above mortgages. 

The defendants pleaded {inter alia) that the plaintiffs were not entitled 
to sue, having no interest in the property. They coutended that the 
property having been given in 1884 to Jamat. Kaju acquired nothing by 
his nurcbase in 1892. 

‘[683] The Court of first instance held that the gift to Jamat was 
valid under the Mahomedan law ; that the donor bad no authority to 
revoke tbe gift after the death of the donee ; that tbe sale to Haju conveyed 
no title to him or his heirs ; and that, therefore, plaintiffs had no right to 
redeem. The suit was, therefore, dismissed. 

This decision was substantially confirmed on appeal by tbe First 
Class Subordinate Judge, A. P. 

Against this dooiston plaintiffs preferred a second appeal to the Sigh 
Court. 

M(icpherso7i (with him B. A. Bhagvat), for appellants. 

Scott (with him ^S. R. Bdkkale), for respondents. 


* Second Appeal No. 549 of 1898, 
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The following authoribiee wore referred to in argument :—Mohittudin 
^ Manchershah (1) ; Shaik Ibrahim v. Shaik Suleman (2) ; MeheraU v. 
Tajudin (3) : Kali Das Mullik v. Kanhya Dal (4) ; Mahomed Buksh Khan 
y. B-Osseini JBibi (5). 

JUDGMENT. 

Candy, J._The only question argued before us in this appeal was 

as to the validity of the deed of gift fEx. 53) executed by Kulsum and 
her daughters in favour of Jamab. It is admitted that the donors were 
nob in possession of the property at the time of the execution of the deed 
of gift. The property had already been mortgaged by Kulsum alone in 
1873 by the mortgage-deed (Ex. 32). It was further mortgaged by Kul¬ 
sum in 1883. At the time of the execution of the deed of gift in 1884 
the mortgagees were in possession under their deeds as usufructuary 
mortgagees. Kulsum nob being herself in possession could of course 
deliver no possession to the donee, and it is nob alleged that any such 
possession was or could have been givoo. It is the fact, however, that, 
after the execution of the deed, she applied bo the Revenue authorities to 
transfer the prouerty into the name of tbe donee, but this was refused by 
the order (Ex. 12) on the ground that no transfer could be made in her 
lifetime. 

In favour of the validity of the gift it was argued that, inasmuch as 
this was all that Kulsum could do bo give possession bo [684] the 
the requirements of the Mahomedan law have been complied with. This 
argument was accepted by both the lower Courts, which have accordingly 
held the gift to be valid. We are, however, of opinion that the conten¬ 
tion is unfounded. Tbe Mahomedan law requires that the donor should 
be in actual or at least constructive possession, and that be should give 
actual or ah least constructive possession of this property bo the donee- 
see Mohinudin v. Manchershah (1) ; Shaik Ibrahim v. Shaik Suleman (2); 
Meherali v. Tajudin (3). 

On behalf of the respondents, however, reliance was placed upon Kali 
Das Muliickv. Kanhya Dal Pandit (4). This was.bowever, a case of Hindu 
law, and as such has no direct application to the case of gift by a Mussal- 
man donor as was pointed out by the Court in Meher A.li v. Tajudin 
above referred to. Moreover, the donor in that case, so far from repudia¬ 
ting the gift, actually sunporbed it. It is true that this case was referred 
tc in Mahomed Buksh Khan v. Hosseini Bibi (5), which was a case be¬ 
tween Mussalroans. In this last case, however, their Lordships of the 
Privy Council held the gift to be valid on the ground that it had been 
perfected by possession having subsequently been actually taken by tbe 
donee. In the present case, however, not only was no possession ever 
given to tbe donee, bub the gift was practically revoked in 1886 by Kulsum 
having executed a third mortgage (Ex. 34) and was afterwards expressly 
revoked on 16bh August, 1892. 

Under these circumstances we hold that the deed of gift is not valid, 
as it was never perfected by possession, and that the inchoate or 
inefifectual gift was validly revoked by the donor. It is of course clear 
that registration is not equivalent to possession (vide Mogulshu v. 
Mahamai, Saheb (6). 


<1) 6 B. 650 (F.B). 
II I. A. 218. 


(2) 9 B. 146. 

(6) 15 I. A. 81 (85). 


(3) 13 B. 166 (159). 
(6) 11 B, 517. 
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We, fcberefore. reverse the decree of the Appellate Court, and remand 
the case to be disposed of on the fourth and fifth issues. Plaintiffs to* 
have the cost of this appeal. The costs in the lower Courts already- 
incurred and to be incurred to be disposed of by the lower Appellate Oourt.- 

Decree reversed. 


23 B. 68S = 1 Bora.L.R. 269. 

[685] ORIGINAL CIVIL. 

Before Mr. Justice Starling. 

In The Matter op The New Great Eastern Spinning and 
Weaving Company, Limited. Ramdas Kessowji, Applicant.*' 

[8th April, 1899.] 

Company—Transfer of shares—Approval of transfer hy directors—Such poicer of aopro- 
val a fiduciary power—Sesolulion of directors to approve of future iransiers ultra 
vires. 

By tbo articles of assoolalion of the New Great Eastern Spinning and Weaving' 
Company transfers of shares in the company were subject to the approval of the 
directors. On tbo 18th October, 1898, the directors passed a resolution *Hbat 
up to the time of tbo next ordinary general meeting the Board approve of all 
transfers of shares made by Dwarkadas Sbamji and Ramdas Kessowji (two of 

tbe share-holders) or either of them, and.will transfer shares standing in the 

name of Dwarkadas Sbamji and in the name of Ramdas Kessowji to their or 
his trausferees without claiming any liec or raising any objection.” 

that the above resolution was ultra vires aad not binding on the com* 
pany. The power conferred on the directors by the articles of asscciation was a 
fiduciary power to bo exercised for the benefit of tbo company, and could not be 
exercised until the question of each transfer, together with the names of tbo 
transferor and tbo transferee, was before them and they had an opportunity of 
considering each case. 

In chambers. Summons obtained by Ramdas Kessowji on fcbe 23rd 
December, 1898, calling on the New Great- Eastern Spinning and Weav¬ 
ing Company, tbo directors, and secretaries and agents thereof to show 
cause “ why the register of the said company should not be rectified by 
entering therein the fact that the respective registered holders of the shares, 
the numbers whereof are stated in a list annexed to the applicant's 
aQidavib, have ceased to ho members of the said company in respect of the 
said shares, and by substituting in the said register as holders of the said 
shares the names of the respective transferees thereof as stated in tbo said 
list, and why the said company and its directors, and secretaries and 
agents or some or one of them should not pay the costs of the application, 
and such damages as the said Ramdas Kessowji and Dwarkadas Shamji 
or the registered holders of the said shares may have sustained by reason 
of tho delay in rectification of the said register.*’ 

[686] One of tho articles of association was as follows :— 

“22. The Board may decline to register any transfer of shares whilst 
any share holder executing the same is either alone or jointly with any 
person indebted to the company on any account whatsoever or unless the 
transferee is approved hy the Board, who are in every case to have the 
right of pre-emption at the market rate of the day, and the registration of 
a transfer shall be conclusive evidence of the approval by the directors of 
the transferee.” 
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The applicant Ramdas Kessowji and one Dwarbadas Sbamji were 1899^ 
share-holders and directors of the above company and were also partners in Aram 8. 
the 6rm of Vanmalidas J. Sbamji & Co., the said firm being the secretaries 

and treasurers and agents of the company. n 

On the 30bh June. 1898, Ramdas and Owarkadas agreed to sell O^vm. 

certain shares in the company to Jugmohuodas Varjivandas and Fakirohand ^ 688 = 

Premchand and to retire from the agency. * , l 1 Bom. L.R. 

Disputes arose between the vendors and purchasers of the shares, 269. 
with regard to the purchase, as the agent’s account for 1897 had not yet 
been passed by the board, and the company, under the articles of 
association, had a lien upon shares in respect of which there was any 
liability and the directors had pov er to refuse to register transfers. 

On the 18th October, 1898. there was a meeting at the office of the 
company, at which the directors (including the vendors), the secretaries, 
treasurers and agents and the purchasers were present, and the disputes 
were settled ; two of the terms of the settlement being that the vendors 
consented to receive Rs. 25,000 less for the shares than the sum originally 
agreed upon, and that the directors of the company should accept and 
pass, up to a certain date, all transfers of shares executed by the vendors 
or their nominees. Subsequently on the same day a meeting of the direc¬ 
tors was held, at which the two vendors resigned their position as directors, 
and the two purchasers wore thereupon elected directors in their place. 
Immediately afterwards the newly constituted board of directors passed 

the following resolution :— , 

“ That up to the time of the next ordinary general meeting, the 
board approve of all transfers from Messrs. Dwarkadas Sbamji and 
Ramdas Keseowji, or either of them and their or bis mortgagees or 
nominees, and the company will transfer shares standing in the 
name of Dwarkadas Sbamji or his nominees or mortgagees [687] and 
shares standing in the name of Ramdas Kessowji and bis nominees 
or mortgagees to their or his transferees without claiming any lion or 
without raising any objection, and this resolution be communicated to the 
said Dwarkadas Sbamji and Ramadas Kessowji. 

This resolution was formally communicated to Ramdas and Dwarka¬ 
das, who subsequently sold a largo number of shares and tendered the 
certificates and transfer paper, &c.. at t’ne office of the company in order 
that the shares might be duly transferred. The applicants, however, 
refused to leave the papers at the office unless they wore given a^^ clean 
receipt " for them, i.e., a receipt not containing the usual words subject 
to the sanction of the directors.” The clerk refused to give such a 
receipt, and the shares were, therefore, not transferred. 

On the 17th December. 1898, the directors rescinded the above 
resolution of the 18th October, and caused information of the recission to 
bo given to Ramdas and Dwarkadas. On the 23rd December. 1898, tbe 
above summons was taken out against the company by Ramdas Kessowji. 

Two points were raised in the affidavits filed in opposition to the 
summons, viz» :— 

(1) That at the meeting of the 18th October, at which the above 
resolution was passed, there was not a quorum of directors present, 
inasmuch as the newlv appointed directors Jugmohundas Varjivandas 
and Fakirchand Premchand were not qualified, the shares which they 
had purchased not having then been transferred bo their names in the 
company’s register. 

(2) That in any event the resolution was ultra, vires. 
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At the hearing the Judge decided that the first question could not be 
decided on affidavit, and that, if necessary, oral evidence should be given. 
The second question only was, therefore, argued. 

Macpherson and Scott, in support of the rule —They cited ss. 83 and 
92 of the Companies Act (VI of 1882) ; Barber^s case (1) Jenner’s 
case (2) ; In re Porttmuese Consolidated Copper Mines (3); [688] Murray v. 
5wsrt(4) ; In re Cawley Co. (5) ; Mothoor Mohun v. Bank of Bengal{&) ; 
In re Stockton Malleable Iron Co. (7) : Gilbert's case (8) ; Weston's case(9) ; 
In re Bell Brothers (10) ; In re Ceylon Band and Produce Company (11) ; 
Beg. V. Inns of Court Hotel Company (12). 

Bowndes (for the company), Btukes (forthe directors) and K.irkpatrick 
(for the secretaries and agents) contra. —They cited s. 53 of the Indian 
Companies Act (VI of 1882) ; Dawson v. African Consolidated Band 
Trading Company(13) \ In the matter of the petition of Buckmee Chund (l i) ; 
Kaikhosro Heeramaneck v. Coorla Spinning and Weaving Company (15) ; 
Bennett's case (16) ; Bi re Coalport China Company (17) ; Head v, 
Gould(18). 

JUDGMENT. 


Starling, J.—Ramdas Kessowji and Dwarkadas Shamji, whom I 
shall call the applicants, although the former is the only applicant in the 
matter, were directors of the New Great Eastern Spinning and Weaving 
Company, Dimibed, and also partners in the firm which carried on the 
duties of secretaries, treasurers and agents of the company. They were 
and are also share-bolders in the company. On the 30bh June, 1898, 
for certain considerations, they agreed to sell their interest in the 
agents' firm and 400 shares in the company to Jugmohundas Varjivandas 
and Fakirchand Premchand. Subsequently certain disputes arose, which, 
on the 18th October. 1893, were settled, and two of the terms of 
settlemonb were that the purchasers were to have a reduction of Rs. 25,000 
in the price paid by them, and the directors of the company were to accept 
and pass up to a certain date without any question all transfers of shares 
executed by the applicants or their nominees, the directors having under 
art. 22 of the articles of association power to refuse to register transfers. 

On the last menbiooed day there was a long and continuous meeting, 
lasting from 3 to 8 r.M., at which the settlement [689] mentioned above 
was come bo, at which the directors, secretaries, treasurers and agents 
and the purchasers were present. About 6 P.M., the directorial members 
of the meeting became a meeting of the directors of the company, and the 
two applicants resigned their position as directors. Thereupon the two 
purchasers were elected directors in their place, and immediately after> 
wards the newly-constituted board of directors passed a resolution that, 
up to the then next ordinary general meeting of the company, the board 
would approve of all transfers of shares by the applicants and their nomi¬ 
nees, and transfer the same to their transferees without claiming any lien 
on them, or raising any objection to the transferees. At that time, it is 
alleged by the respondents to this application that the purchasers were 


(1) (1877) 5 Ch. D. 963. 

O) (1891> 3 Ch. 28. 

(6) (18821 42 Ch. D. 209. 

(7) (1875) 2 Ch. D. 101. 

(9) (1868) L.R. 4 Ch. 20. 

(11) (1691) 7 Times Law Rep. 692 
<13> (189S) 1 Ch. 6. 

<15) 16 B. 80. 

U7) (1895) 2 Oh. 404. 


(2) (1877) 7 Oh. D. 132, 

(4) (1872) L.R. 6 H.L. 97 (69), 
(6) 8 C. 392. 

(8) (1870J L.R. 5 Ch. 559 (565). 
(10) (1891) 66 L,T. (N.B.) 245. 
(12) II W.R. 806. 

(14) 8 O. 317. 

(16) (1854) 6 DeG. M. & G. 281. 
(18) (1898) 2 Oh. 250. 
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not qualified to aot as direobora. becauso they were not nossesaed of the 

requisite number of shares. I decided that in the present ease that ques- _ 

tion could nob be conveniently tried on affidavit, bub that, if necessary, the 
parties could adduce evidence on the point, and. so far as any assampMon 

was necessary, it-was assumed in argument that they had nob qualified UIVIL. 

by gobbing the requisite number of shares transferred into their names. 

Subsequently to the 18th October, a number of share certificates and j som. L.R. 
transfers were tendered by the applicants in order that the shares rnighb 269. 
be transferred to the names of the transferees ; but the company refused 
under the circumstances to receive them, it being admitted by 
Mr Macpherson that these were not left at the company's office even 
for examination, and it is apparent from the affidavits and correspondence 
that they would not have been so left unless a clean receipt had been 
given for them, i.e., one not containing any reservation subject to the 
sanction of the directors " or words bo that effect. 

On the I7bh December. 1898, the directors rescinded their resolution 
of the 18bh October and communicated such rescission bo the applicants. 

On the 23rd December the applicants took out the present summons, 
calling upon the companv, the directors and the secretaries, treasurers and 
agents to show cause why the register of share-holders should nob bo 
rectified by removing the names of the applicants from the register of 
share-holders inserting the names of their transferees. 

C690] The points argued before me were : (1) was the board (assum¬ 
ing that two of the directors bad nob the qualifying number of shares) 
competent to pass any resolution binding on the company on the 18th 
October ; (2) supposing it was so competent, was the resolution passed 
ultra vires ; (3) did the applicants take such steps as were necessary to 
entitle them to an order of this Court directing the company to rectify the 

I will discuss the second point first. Counsel for the respondents 
argued that the resolution was w/fra vires on the ground that the directors 
could nob by a general resolution hinder themselves from carrying 
out the trust imposed upon them by art. 22 of the articles of association 
of the company to consider the circumstances of each separate transfer 
in order that no improper or undesirable person might be admit¬ 
ted as a member of the company and that the lien of the conapany 
on the shares of its debtors might be preserved. In In re Coalpoit China 
Company (1) Rigby, L. J.. describes such a power as a fiduciary power ; 
it is bo be exercised for the benefit of the company and with due regard to 
the interests of the transferee ; consequently it cannot be exercised 
until the transfer with the names of the transferor and the transferee are 
before them and they have bad an opportunity of considering each case. 

That being so, can the directors, by a resolution, bind themselves or 
the company not bo exorcise that fiduciary power ? Ben^teU's case (2) was 
on all fours with the present, except that there the resolution passed was 
in consideration of a largo sum of money being paid to and for the benefit 
of the company ; while hero it was in consideration of the remission of a 
large sum of money to two of the directors in their personal capacity, 
which makes the case much stronger against the present applicant. In 
that case Knight Bruce, L. J.. at p. 295 said : “ How could it have been 

consistent with the true meaning of the deed regulating the administration 


(1) (1695) 2 Ch. 404 (410). 


(2) <1854) 5 DeG. M. and G. 284. 
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of the affairs of the company, or with the duty of the directors, to sell 
their right of objecting to a person proposed to become a new share-holder 
by a transfer from an existing share-holder, even though the money to be 
thus obtained was not to be corruptly applied. * + The arrangement 

[691] was a combination to defeat one material and important provision 
of the deed and was. therefore, in effect a fraud upon the Company.** 
Turner, L.J., at p. 300 also says: “ The powers given by this deed to the 
directors to give or withhold their consent to transfers have been wi'ested 
to the purpose of enabling the directors to carry out an arrangement con¬ 
trived and disguised for effecting the retirement of a large body of share¬ 
holders. * * 1 Qf opinion that such a use of these powers was not 

warranted.” I have no doubt that the learned Judges who decided that 
case would have come to the same conclusion in the present case, and I 
must, therefore, hold that the resolution of the 18th October was ultra 
vires and is not binding on the company, and consequently the applicant 
is not entitled to have the transfers pi’esented by him registered without 
the directors being permitted to consider each separate transfer. As 
1 have decided against the validity of the resolution, even if passed by a 
properly constituted board, I need not consider the first point argued 
before me. 

As to the third point, it is clear from the afljdavits that, up to the 
time this summons was issued, the applicants had not furnished the names 
even of the transferees to the directors, though they did on the 18bh 
December furnish the names of the transferors (nominees of the applicant, 
and they would not at any time up to the present have lodged the share 
certificates and transfers unless a clean receipt had been given for them ; 
consequently they have not put themselves in a position to ask this Court 
to order a rectification of the register in the manner asked for by them. 
When proper applications are made to the directors and they have had an 
opportunity of considering each of them, they may pass them all, or reject 
all, or nass some and reject the others, and the applicants will then be 
at liberty to act as they may be advised, but until the directors have had 
an opportunity of considering each transfer, there was no right in the 
applicants to take out this summons, which I accordingly dismiss. 

The applicants must pay the costs of the company, but as I consider 
the dealings between the applicants and the purchasers as anything but 
creditable to either party and fraud upon the [692] company, all the other 
parties must bear their own costs. Counsel certified for. 

dismissed. 

Attorneys for the applicants .—Messrs. Tkakurdas, Dharamsi^ Cama 
and Uormasji. 

Attorneys for the opponents.—Messrs. Ardesir, Uormasji and Dinsha» 
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ORIGINAL OIVIL. 

Before Sir It. Jenkins, Kt., Chief Justice, and Mr, Justice Tyabjt. 

HubgovindaS PranjiVANDAS AND OTHBRS (Original Defendants), 
Appellants v. Jadavahoo and anothkr (Original Plaintiffs), 

jRespottdctits, ^ [16bh JuqOi 1899.J 

Practice—Appeal by defendants—Objections to decree filed by 
toithdrawai oj appeal—Applicalion by plaintiff for leave to 
_ Limitation Act {KV of s. 6~~C\v\l Procedure Coae {Act XIV of 

s. 561. 

The appellants (defendants) filed an appeal against the decree passed in this 
case on the 30th August, 1393. and on the same day gave notice thereof to the 
respondents (plaintifis). who ou tbe 28th September. 1808» filed 
to the decree under a. 561 of tbe Civil Prooedure Code (Act XIV of 
On the 2od March, 1899, the appellants gave notice to the respondents that 
they would not proceed with the appeal. The respondents then applied to be 
allowed to apoeal, alleging that they had from the first intended to appeal, but 
had not done so only because the other side had filed an appeal. That being so. 
they had merely filed cross-objections. 

Held, that tbe application should be granted. It appeared that the apj^icants 
had intended to appeal, and would have appealed, but for tbe fact that an 
appeal in the suit was already on the file. Under these oiroumstanoes the 
applicants showed “ sufficient cause ” for not filing tbeir appeal within section 5 
of the Limitation Act (XV of 1877). and were therefore not barred by limitation. 


Rule obtained by respondents (plaintiffs) oalHog on appellants 
(defendants) to show ca’use why they (the respondents) should not have 

leave to appeal. , .r ^ j j 

The case was heard hy a Division Court (Candy, J.), and a 
was passed on the 30fch August. 1898. On the 7bh September. 1898, 
defendants appealed, and on the same day gave notice of the fact to tbe 
plaiotifTs, who thereupon on the 28bh Septenaber l693j 1898, nled cioss- 
objections under s. 561 of the Civil Procedure Code (Act XIV of 188.4). 

On the 2nd March. 1899 tbe appellants' solicitor by letter informed 
the respondents* solicitor that the R.ppeal would not be proceeded with 
and that the appellants would allow it to be dismissed with costs. 
respondents' solicitor replied to the notice by tbe following letter, dated 

3rd March. 1899 :— . u 

“ With reference to your letter of yesterday. I have to state that tbe 

respondents object to appeal filed by your clients being now dismissed, as 

my clients have filed their objections to the whole of the decree. The 

respondents will, therefore, proceed with the hearing of the appeal and 

tbeir objections if the appellants decline to proceed with their appeal. ^ My 

clients will insist upon your furnishing them three copies of tbe printed 

paper books of appeal at once and. in the meantime, if the appeal appears 

on the board for hearing, the same will have to be postponed until the 

said copy paper books are furnished by you to me." 

On the 17bh March, 1889, the appeal being on the board was called 
on for dismissal, when counsel for the respondents applied for and obtained 
a rule nisi calling on tbe appellants bo show cause why the respondents 
should nob be allowed to appeal against the decree on the grounds see 
forth in their objections to the decree." 


• Suit No. 652 of 1897. 
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The question of the dismissal of the appeal was ordered to stand over 

till the hearing of the rule. , 

The rule now came on for hearing. The respondents' solicitor filed an 
affidavit in which he stated that bis clients were dissatisfied with the 
decree of the 30th August, 1898, and had instructed him to file an appeal 
against it; that on the 31st August. 1898, he applied to the Probhonotary 
for a copy of the judgment, which he obtained on the 5bh September; that 
on that day (5th September), he consulted counsel as to the appeal and 
was about to prepare instructions for counsel bo draw tbe memorandum of 
appeal, when on the 7th September. 1898, he received a letter from the 
appellants’ solicitor stating that the appellants bad filed an appeal, and that, 
as such appeal was filed, the respondents were advised to file objections to 
the decree instead of appealing, which they did on the 28th September, 

1898 

The last paragraph of the afiBdavit was as follows :— 

“ 1 say that the raspondeuts (plaintiffs) were prepared bo file an 
appeal before the 19bh day of September, 1898, and would have filed the 
same against the said [694] decree within the prescribed time if the said 
appellants (defendants) had nob filed their said appeal first. The plainbiffs- 
respondents, therefore, pray that they may be allowed bo proceed with 
their objections or to file a fresh appeal against the aforesaid decree.” 

Starling in support of the rule. 

Scott (Acting Advocate General) contra. 

The following authorities wore cited :—Gour Hari Sanyal v. Prem 
Nath (1) ; Chudasdma j\Ia7tabhai v. Mahant Ishwargar (2) ; Jafar Husatii 
v. Panjit Singh (3) ; Surbhai v. Raghiinathji (4) ; Jaita v. Balu (5) ; 
jkamjiwan v, Cha^idmal (6) ; 7n rc Ma7iche$lcr Economic Building Society 

(7). 


JUDGMENT. 


Jenkins, C. J.—In this case a rule has been obtained by the res¬ 
pondents (plaintiffs) calling on the appellants to show cause * why the 
said respondents should not bo allowed to file a memorandum of appeal to 
tbe decree herein on the grounds set out in their objections bo the said 
decree.” 

The facts which have given rise to this application for leave bo appeal 
are these : A decree was passed in this suit with which the plaintiffs 
(respondents) were dissatisfied, and against which they determined and 
were prepared to appeal. Their appeal, however, was not presented, 
because the defendants filed an appeal against tbe same decree. Instead, 
therefore, of appealing, the respondents proceeded under s. 561 of the 
Civil Procedure Code (Act XIV of 1882) and filed cross-objections to the 
decree. No question is raised as bo these objections. They wore duly filed 
under the provisions of the section. The appellants have now however 
decided not to proceed wibii tbeir appeal, and have informed the respondents 
of the fact. The appeal being thus abandoned, the respondents cannot 
proceed with their objections to the decree, and they, consequentlv, apply 
for leave to file an appeal against the decree. Tbe appellants oppose the 
application on tlie ground that the time allowed for appeal by tbe Dimita- 
tioD Act (XV of 1877) has expired. The respondents on the other band 


(0 9C. 738. (2) 10 3.249 (253-4). (3) 17 A. 518. 

(1) JO B.II.O.R. 397 (5) 3 B.H.C.R. (A.O.J.) 81. (0) 10 A, 587. 
(7) (1883) 24 Cb. D. 488. 
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oontend tbat the case comes within s. 5 of that Act, and [6953 that, 
under the circumstances, the Court should hold that they had “ sufficient 
cause for not presenting the appeal within the prescribed time/' 

It has been argued that in a series of oases, both in this Court and in 
the Allahabad High Court, it has been decided that the mere fact that an 
appeal has been withdrawn, does not amount to sufficient cause within 
s. 5 of the Act. I do not think that it was intended in these oases to lay 
down any general rule to be applied to every case. Haoh case must be 
decided upon its own special oiroumstances. None of the cases cited were 
on all points similar to this one. From the affidavit hied by the attorney 
for the respondents, it appears that they had fully intended to appeal and 
would have appealed if the other party had nob already hied their memo¬ 
randum of appeal. Having regard to the facts of this case, I think, the 
rule should be made absolute and that we should give leave to appeal. 

Tyabji, J. —I agree. The only question is whether the facts amount 
to sufficient cause within s. 5 of the Limitation Act (XV of 1877). Wo 
have been pressed with the cases in which it has been hold that mere 
withdrawal of an appeal is not per sc sufficient cause. In deciding this 
case, 1 do not differ from these decisions. The question is, do the facts 
here show something more ? I think they do. 1 am satisfied that the 
respondents intended to appeal. One reason for their not having done so 
was that the other side appealed. I think, under these circumstances, 
they were justified in not filing a separate appeal. To bold that they 
ware bound to do so would bo unnecessarily to add to the costs of litiga¬ 
tion. When one appeal would be sufficient, why should two or three 
or perhaps more appeals be filed in one suit, merely to be held in reserve 
in case the first should bo withdrawn ? I think that if a party can show 
that he intended to appeal and would have appealed, only that one appeal 
in the suit was already on the file, the Court ought to be satisfied that 
there has been sufficient cause ” within s. 5 of the Limitation Act. 

Mule absolute. 

Attorneys for appellants :—Messrs. Ardesir, Hormasji and Dinsha. 

Attorney for respondents :—Mr. Shamrao Pandura7tg. 


23 B. 696=1 Bom.li.R. Hi. 

[696] CRIMINAL REFERENCE. 

Before Mr. Justice Parsons, Acting Chief Justice, a7id Mr. Justice 

Ma^iade. 


Queen-Empress v. Jeyram Haribhai.* [9bh March, 1899.] 

Criminal Procedure Code (Act V of 1893), ss. 269, cl. 3. and 307— Jury — Trial by 
jury of an offence triable with the aid of assessors—’Practice. 

The aceuaed was tried by a jury on four charges: (1) forgery, (2) using a 
forged document, (3) criminal misappropriation, and (4) attempting to use a 
forged document as genuine. The jury returned a unanimous verdict of “not 
guilty” on all the charges. The Sessions Judge agreed with the jury in their 
verdict on the 1st, 2nd and 4th charges, but he difiered from them on the 3rd 
charge, which was criminal misappropriation. This offence was not triable by 
a jury and ought, therefore, under clause 3 of s. 269 of the Criminal 
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Procedure Code (Act V of 1898), to have been tried by the Sessions Judge with 
the aid of the jurors as assessors. Nevertheless the Judge took the verdiot of 
the jury upon this charge, and differing from it, referred the case to the High 
Court under s. 307 of the Code. 

Held, that although the procedure of the Sessions Judge was irregular, the 
trial by jury must be accepted as legal and the case as one that could be referred 
to the High Court under s. 307 of the Criminal Frooeduro Code. 

CR., 3 Bom, L.R. 378 (280); 10 Bom. L.R. 632 (633) =8 Cr.L.J. 143.3 

Reference by E. H. Moscardi, Sessions Judge of Surafc, under 
s. 307 of Criminal Procedure Code (Act V of 1898). 

The accused was tried by a jury on four charges : (1) forgery of a 
valuable security under s. 467 of the Indian Penal Code, (2) using as 
genuine a forged document under a. 471, (3) criminal misappropriation of 
property under a. 403, and (4) attempting to use as genuine a forged 
document under ss. 511 and 471 of the Code. 

The jury returned a unanimous verdict of not guilty on all the 
charges. 

The Sessions Judge concurred with the verdict of the jury on the 1st, 
2nd and 4th heads of the charge, bub difTeriog from their verdict on the 3rd 
charge, referred the case to the High Court under s. 307 of the Code of 
Criminal Procedure (Act V of 189B). 

Rao Bahadur Vasudcv J. Kirtikar^ Government Pleader, for the 
Crown. 

[697] Ra77idutt V. Vesai, for the accused. 

JUDGMENT. 

Parsons (Acting), C. J.—The Sessions Judge in this case agreed 
with the jury in their verdict on the 1st, 2nd and 4bh charges, but he 
differed from them on the 3i*d charge, which was criminal misappropri¬ 
ation, an offence punishable under s. 403 of the Indian Penal Code. This 
latter offence was not triable by jury and, therefore, under suh-s. 3 
of s, 269, Criminal Procedure Code, should have been tried by the Court 
of Sessions with the aid of the jurors as assessors. Novertholoss the 
Sessions Judge took the verdict of the jury upon it, and differing from it 
has submitted the case under s. 307 of the Criminal Procedure Code. 
The procedure of the Sessions Judge was clearly most irregular, but it 
appears on the authorities that we must accept the trial by jury as a 
legal one, and hold the case bo be one that can bo submitted under s. 307. 
This was the decision of the Calcutta High Court in In the ^natter of 
lihoolnath Dcy (1) and Surja Kurmi v. Qucc7i-E7nprc$s (2). It was also 
the decision of this Court in Imp. v. Dev Vithit (3), where the verdiot 
of tho jury of not guilty of an offence triable with the aid of assessors 
was treated as valid, and the Court heard and disposed of the case under 
s. 307. Our decision in Imp. v. Lalhu (4), as to tho right of appeal in a 
case so tried, in no way conflicts with these decisions. 

On the merits, the guilt of the accused is clearly proved. Ho found 
this Government promissory note, kept it with him for two years without 
trying to discover the owner, and then attompted to obtain the principal 
and interest duo upon it. No doubt witnesses Nos. 20 and 22 wove also 


(1) 4C.L.R. 405. 

(3) Gr. Rul. No. 10 of 1692. (Rat. Un. Or. Caa. GOO). 

(4) Cr. Rul. No. 15 of 1698. Rat. Un. Cr« Gas. 961. 

466 


(3) 25 0. 656. 



GA17BSH VITHAXi JADE V. KUSABAl 


23 Bom. 699 


^11.] 


in the plot, bat that fact does not exonerate the acoused. We convict 1899 
the accused of the offence of misappropriation charged punishable under March 9. 
s. 403 of the Indian Penal Code and sentence him to six months* rigorous 
imprisonment and a fine of Rs. 50, in default of payment to fifty days’ Criminai* 
additional rigorous imprisonment, Reper- 

_ BNOB. 


23 B. egS^l Bom. L. R. 185. 

[698] APPELLATE CIVIL. 

before Afr. Justice Parsons, Acting Chief Justice and JSZr. Justice Ranade. 


23 B. 696 = 
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Ganbsh VithaIj Jade {Applicant), Appellant v. Kusabai {Opponent), 

Respondent.*' [I3ch March, 1899.j 

Qxiardian and Wards Act {VIII of 1890), ss. 13, 46 and 39— Duty of District Court to 
hear all evidence—Decision based on evidence taken by a Suoordinate Court illegal 
— Practice — JUinor — Guardian. 

Section 46 of the Guardian and Wards Act (VIII of 1890) does not control 
s. 13 of the Act. so as to authorize the District Judge to dispense with the bearing 
of evidence by himself and transfer the whole investigation of material issues of 
, fact to a Subordinate Court. Hor does it empower the District Judge to use the 
evidence taken by the Subordinate Court. 

An application was made for the appointment of a guardian to the person 
and property of a minor. The District Court sent the application to a Sub¬ 
ordinate Judge for inquiry and report, and issued a notice calling upon any 
who objected to the appointment of the proposed guardian to appear before the 
Subordinate Judge, who would hear aud dispose of the objections. Tbe whole 
inquiry was held before, and all the evidence was taken by tbe Subordinate 
Judge. Upon tbe evidence so taken, the District Judge disposed of tbe appli- 
cation. 

Held, that tbe procedure adopted by the District Judge was illegal, and bis 
decision based upon evidence not taken before him could not be accepted. 

IF., 26 B.716 (719) =4 Bom. D. R. 611 ; D., 7 A.D.J. 328 = 6 Ind. Cas. 565.3 

Application under feho Guardian and Wards Act (VIII of 1890) for 
tbe appointment of a guardian to tbe person and property of a minor. 

Tbe applicant alleged that one Sadasbiv Navayan Jade died possessed 
of considerable moveable and immoveable property ; that a few hours 
before bis death be adopted the minor Balkrisbua, who performed bis 
funeral ceremonies and inherited tbe whole of his estate; that tbe minor 
lived with bis adoptive mother Eusabai for a tin^o ; that disputes then 
arose between Kusabai and tbe minor’s natural father, in consequence of 
which Kusabai turned the minor out of the bouse, neglected bis education, 
and wasted bis property. 

Tbe applicant, therefore, prayed that the Nazir of the District Court 
should be appointed as guardian of the minor’s person [699] and property. 
This application was presented to the District Judge of Poona on 11th 
November, 1896. 

On 13bh November, 1896, the District Judge sent tbe application to 
the Joint Subordinate Judge of Poona for inquiry and report as to whether 
the allegations made in the application were true, and whether it was 
necessary to appoint a guardian. 

At the same time the District Judge issued a notice calling upon any 
person who objected to the appointment of a guardian to appear on the 
14th December 1896, before the Joint Subordinate Judge. 

« 
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In answer to this notice, Kusabai appeared before the Subordinate 
Judge and objected to the appointment of a guardian on several groui^s. 
Sbe urged [inter alia) that the minor was adopted by her after her 
husband’s death under an agreement made with bis natural father, 
which provided that the minor should live with her till he came of 
age, when, if they disagreed, the whole of her husband’s property should 
be divided'half and half between herself and her adopted son. 

The Subordinate Judge, without going into the question of the agree¬ 
ment set up by Kusabai, limited the inquiry before him to the question 
whether it was in the interest of the minor to appoint a guardian of his 

person or property or both. j j u *.u 

On this question the whole of the evidence was recorded by the 

Subordinate Judge, and a report was submitted by him to the Distri^ 

Judge on the 8th March. 1898, recommending that a guardian should be 

appointed to the person and property of the minor. ^ 

On the 9bb June, 1898, the District Judge sent back the case to the 
Subordinate Judge for further inquiry as bo the truth of the conditional 

adoDtion alleged by the opponent Kusabai. 

The Subordinate Judge took evidence on this question, and sent ic to 

the District Judge, without making any report, or expressing his opinion 

on the evidence recorded, as the order of the 9bh June, 1898, was siPont 

on th^t taken by the Subordinate Judge, the District Judge 

linallv disposed of the application on the 18tb November, [700] 1893. 

He held that the conditional adoption as alleged by the opponent Kusabai 
was proved, and that there was no ground for removing her from the 
guardianship. The application was, therefore, rejected. 

Against this order the applicant appealed to the High Court. 

Ganpat Sadashiv Itao, for applicant.—The procedure in this case was 
irregular and illegal. The District Judge instead of taking the evidence 
himself, transferred the whole inquiry to a Subordinate Court and based 
his decision upon evidence recorded by that Court. Section 13 of Act 
VIII of 1890 expressly requires the District Judge to hear all the evidence, 
lie canuob delegate this duty to a Subordinate Court. 

Under a. 46 (1) he may call for a report from a Subordinate Court on 
any matter relevant to the inquiry before him : but he cannot rest his 
decision on evidence taken by the Subordinate Court, Hera the judgment is 
founded entirely on evidence recorded by the Subordinate Judge. More¬ 
over. on the merits the decision caunob stand. The opponent admits that 
sbe is unable to manage the minor’s property, and she sets up an agreement 
with the minor's natural father under which she claincs a moiety of the 
property loft by the minor’s adoptive father. Her interests are thus 
distinctly adverse to those of the minor. And the Judge ought to have 
removed her from the position of guardian under s. 39 ({?) of the Act. 

7 ^. G. Ghandavarkar^ for respondent.—The objection taken here to 
the lower Court’s procedute was never raised in the Court below. The 
case was pending in the District Court for nearly two years, during which 
time the appellant never objected to the inquiry being held by the 
Subordinate Judge. On the contrary he adduced all the evidence he had 
before the Subordinate Judge without any demur or objection. Nor did 


(l) Section 4G of Act VIII of 1890 provides as follows:—“ fl) The Court may call 
upoQ th0 Collector, or upon any Court suborclinato to tbo Court, for a report o£ an^ 
matter arising in any procodding under this Act and treat the report as ovidenoo*^^ 
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he object when the Oistriot Judge finally beard the arguments of both 
parties on the evidenoe taken by the Subordinate Judge. It is only now, 
after the case has been decided against him, that he [701] raises this teohni> 
oal objection. It is the general practice for the District Court to send such 
oases for inquiry and report to a Subordinate Court. And if he acts on 
such report, or bases his decision on evidence taken during the course of 
such inquiry, I submit he does not act illegally. On the merits, the 
District Judge finds that there is no sufficient reason for removing the 
minor from the guardianship of his adoptive mother. It is in the interests 
of the minor that a stranger should not be appointed as his guardian. 

JUDGMENT. 

Pabsons, J.—The procedure in the lower Court has been distinctly 
illegal. Section 11 of the Guardian and Wards Act, 1890, requires the Court, 
that is, the District Court, to fix a day for the bearing of the application, 
and s. 13 provides that “ on the day fixed for the hearing, or as soon after¬ 
wards as may be, the Court shall bear such evidence as may be adduced in 
support of or in opposition to the application.” In the present case the 
District Judge neither gave notice of a hearing before himself, nor took 
any evidence himself. On receipt of the application be sent it to the Joint 
Subordinate Judge for investigation as to whether the allegations made in 
it were proper, whether it was necessary that a guardian should be 
appointed, and whether the minor was attending any, and if so, what 
school, and he issued a notice calling on any who objected to the appoint¬ 
ment of the opposed guardian to appear on the 14bb December, 1896, before 
the Joint Subordinate Judge, who would hear and dispose of the objections. 
The whole enquiry was held before, and all the evidence was taken by. 
Subordinate Judges. Section 46 of the Act permits the District Court to 
call “ upon any Court subordinate to itself for a report on any matter 
arising in any proceeding under this Act, and, treat the report as evidence.” 
This clearly does not mean that the whole enquiry should be banded over 
to a Subordinate Judge, and it does nob allow of the use by tbe District 
Court of evidence taken by tbe Subordinate Court. I think that tbe 
irregularity is one that vitiates tbe whole proceedings, and that the 
conclusion that the District Judge has come to upon evidence not taken 
before him, cannot be accepted. The parties have the right to require 
that the District Judge shall take their evidence and pronounce judg¬ 
ment upon it. 

C702] We reverse the order and remand the application for a legal 
bearing. 

Costs to abide the result. 

Ranade, J.—la this case, the appellant, who is a relative of the minor 
Balkrishna, made an application under ss. 10—12 of Act VIII of 1890, 
praying that a guardian be appointed to bho person and property of the 
minor, as the opponent, the minor's adoptive mother, had turned the 
minor out of the house, and was wasting his property. In the first applica¬ 
tion cnade onllbh November, 1896, the applicant prayed that tbe Nazir of 
the Disbricb Court might bo appointed as guardian. In a supplementary 
application, made on 14th December, 1897, the name of one Govindrao 
Shete was suggested in place of the Nazir. The original petition was sent 
on 13th November to the Joint Subordinate Judge of Poona, who was 
asked to report if the allegations made in the petition were true, and also 
whether it was necessary to make an appointment as prayed for, and 
whether the minor attended school. Tbe opponent in her reply denied that 
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s^o bad turned out tbe minor from ber house or that she was sQuandoring 
the property. She further stated that under an agreement made with the 
minor’s father at the time of adoption, she and the minor had equal claim 
to the property. The Joint Subordinate Judge before whom the inquiry 
was held, asked the District Judge on 6th July, 1897, whether he should 
include in his inquiry the disputed question of the adoption and the agree¬ 
ment set up by the opponent, and the District Judge informed him that 
he should only report on two points i (1) whether it was in the interest of 
the minor that an appointment of guardian to the person or property or 
both should be made ; and (2) who should be so appointed. Owing to 
transfers, the evidence in the Subordinate Court was taken before three 
officers, and finally on 8th March, 1898. a report was submitted recom¬ 
mending that a guardian should be appointed to the person and property of 
the minor, and that Govindvao and not the Nazir should be so appointed. 

The District Judge, after hearing arguments, came to the conclu¬ 
sion that the question of the truth and genuineness respectively of the 
alleged adoption and agreement set up by the opponent [703] ought to 
be inquired into before an order could be made for the removal of the 
opponent from the guardianship which she claimed under the agreement 
and adoption deed. He. accordingly, on 9bh June, 1898, remanded the 
case for further inquiry. This further inquiry was made by the First 
Class Subordinate Judge, who sent up, on 2-lth September, 1898, the 
evidence taken by him. but expressed no opinion on the same, as the 
second reference order was silent on that point. Thereupon the District 
Judge finally disposed of the application on 18th November, 1893, by 
rejecting it. He held that the first adoption set up by the applicant had 
not taken place: that the adoption and agreement on which opponent relied 
were proved ; and that there were no grounds for removing the opponent 
from the guardianship. 

The first contention urged by the appellant’s pleader bofoie us relates 
to the procedure followed by the District Judge in conducting the 
inquiry into this application. It was contended that the District Judge 
Iiad no power bo direct a Subordinate Court to bake any part of the 
evidence without calling for a report from that Court on the evidence so 
recorded ; and, further, the District Judge was in error in acting upon the 
evidence taken during the course of the second inquiry. On the merits, 
it was contended that the decision of District Judge in favour of the adopt¬ 
ion set up by respondent, and adverse to the earlier adoption, was against 
the weight of the evidence, and that under any circumstances the respondent 
was not a proper and fib person to bo recognized as guardian of the minor, 
as she had misappropriated the minor’s property, and her interests wore 
in conflict with those of the minor. These are the only two points which 
require consideration. 

In regard to the first point, I feel satisfied that the objection to the 
procedure followed by the District Judge must be uphold. Section 13 of 
the Act, VIII of 1890, expressly lays down that the Court shall hoar the 
evidence adduced in support of or in opposition to the application. It is 
true that s. 46 permits the Court to call upon any Court subordinate to it 
fora report, on any matter arising in any proceeding under the Act, and 
treat such report as evidence. For the purpose of making this report, the 
Subordinate Court may institute the necessary inquiries. This latter 
section does nob control s. 13 so as bo enable the [704] District Judge to 
dispense with the hearing of evidence by himself, and transfer the whole 
investigation of material issues of fact to the Subordinate Court. Still 
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less does it* empower the I^istrict Judge to admit the evideaoe recorded by 1899 
the Subordinate Court when unaccompanied by the report, as was done in Maboh 13* 
this case, in respect of the second inquiry. The points first referred to 
the Subordinate Court, and on which it submitted its report, were distinct 
from the point in respect of which the second inquiry was directed, 
and on the result of which the District Judge finally disposed of 

the dispute. Not one out of the seven witnesses examined on applicant's - 

behalf or the twenty witnesses examined on opponent’s behalf was 
examined by the District Judge. The conditions laid down in s. 13 1 Bom. L-R. 
were, therefore, not complied with, and in'the absence of the report on 
the remand inquiry, the provisions of a. 4G cannot be said to have been 
carried out. The decisions in Buroda Churn Bose v. Ajoodhya Ram 
Khan (1) Shadhoo Singh v. Ramanoograha Ball (2), Isivarchandradas v. 

Jugal Kishor (3), show that a Court cannot delegate its function of 
inquiry to an Amin, who in those cases stood in the same position as the 
Subordinate Court here. The trial of the most important issues of fact 
cannot be thus delegated. It is true those decisions were passed under 
Civil Procedure Code, but s. 647 of that Code extends its provisions to all 
proceedings in any Court of Civil Jurisdiction. They wore so made 
applicable to inquiries under the Dekkhan Agriculturists' Kelief Act, to 
proceedings under Heg. II of 1827, to proceedings under the Land Acquisi* 
tion and Divorce Acts, and the Registration Act; see In re Nagappa 
Sulgappa{4i) ; Reysham v. Bholanath MullickiSS) : King v. King (6) ; 

In the matter of the Petition of Had'jee Abdoollahil). The inquiry in this 
case is, thex'efore, defective in both the ways objected to. The District 
Judge beard no evidence whatsoever, and he bad not the report of the 
Subordinate Court ou the material issue which was raised after the first 
inquiry, and on which the Judge finally rested bis decision. There was 
thus no legal investigation made by the Judge in this case, and this defect 
is one which materially affected the merits of the case, [705] and is, 
therefore, not cured by the berms of s. 578, Civil Procedure Code. 

On the merits also it may be noted that, on her own showing, the 
opponent has interests which must conflict with those of the minor. She 
claims under the disputed agreement that she has an equal interest with 
him in the property. The existence of such an interest is a sutdcient 
reason to justify the Judge of his own motion to remove a guardian from 
bis post under s. (39) ig). This disqualification is not removed by the 
proviso (a), inasmuch as the adverse interest accrued after the death of 
the opponent’s husband. The oppooeut admitted that she was not in a 
position to manage the property, and that she was very much in the same 
condition as the Parda ladies, noticed in The Collector of Broach v. Bai 
Dariaba (8), who must rely on karbhai'is or confidential agents. That 
same ruling is an authority for holding a lady so situated disqualified, 
more especially when she claims a right to a large portion of the property 
which is prirna facie a part of the minor’s estate. The lady held dis¬ 
qualified in the case noticed above was a natural mother of the minor. 

Even a Collector was held in the same case to ba disqualified for guardian¬ 
ship when ba had adverse interest to the minor. A person claiming an 
antagonistic interest to the minor cannot be permitted to dispute the right 
of the minor to have a separate administrator of the property appointed to 


(1) 23 W.R. 286 <287). 
14) S B. H. O.R. 215. 

(6) 6 B, 416. 


f2) 0 W. R. 83, 

(5) 17 W.R. 221 (222) 

(7) 2 C. 131. 


(3) 4 B.L.R. App. 33. 

(8) P. J. (1892), p. 401. 
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1899 take care of the minor’s interest —Dinkarrav v. I/akshmibai (1> ; Bai 
March 13 . Dolha v. Bansing (2). If the opponent in this case had not set up, as she 

- does on the findings of the lower Court, an adverse right for herself, she 

Apped- might have well urged her objections to the appointment of a Nazir or a 
DATE stranger, but as it is, it appears to me that the minor has a right to be duly 
CiviD protected by the Court in resppot of his property at least —Parvatibai v. 

- HariboaiZ) ; Lakshmibai v. Shridhar (4). The lower Court does not 

23 B. 698= appear to have considered this point. For the reasons aforesaid, even if 
1 Bom. L.R. findings of fact be accepted, I would reverse the order of the lower 

Court, and direct a rehearing and a fresh decision on the merits. 

Order reversed and case remanded. 


23 B. 708 (F.B.) = t Bom. L. R. 142. 

[706] FULL BENCH, 

Before Mr. Justice Parsons. Acting Chief Justice. Mr. Justice Candy. 
Mr. Justice Ranade. Mr. Justice Tyabji. Mr. Justice Fulton. Mr. Justice 

Russell and Mr. Justice Starlhig. 

Queen-Empress u. Malu AND Queen-Empress v. Nagu.* 

[14th March, 1899.] 

Criminal Procedure Code {Act Fo/ 1898). s. 35—Conviction of several offences at one 
ifial—One sentence only tobepassed inswept coses—Sentence— Indian Penal Code 
{Act XLV cf 1860), 5. 71. 

Where a person commits house-breaking in order to commit theft, and theft, 
ho may be charged with, and convicted of, each of those offences. In awarding 
punishment under tho provisions of s. 71 of tho Indian Penal Code (Act Xt,V of 
1860) tho Court should pass one sentence for either of the oficoccs in question and 
not a separate one for oaob offence. 

If in such a case two sentences are passed, and the aggregate of these does not 
exceed tho punishment provided by law for anyone of tho offences, or tho juris¬ 
diction of tho Court, that would be an irregularity, and not an illegality, calling 
for the interference of a Court of Appeal or Revision. 

IF S Bom. L. R. 350 = 4 Cr. L. J. 455 ; 8 Bom. L. R. 855 (856)=4 Cc. L. J. 450 ; 11 
Cr li J. 4 l 5 = 6Ind. Cas.860 = 3 S.L R. 224; 1 D.B.R. 279 (280); R.. 2 Weir 35 

(36).3 

BeferENCE to a Full Bench. 

The reference was made in two cases which came up before the High 
Court under 433 of tho Code of Criminal Procedure (Act V of 1898). 

(1) In Quee 7 i-Empress v. Malu Arju7i and another tho accused were 
convicted at one trial by the Second Class Magistrate at Mahim of theft 
in a dwelling-house, and house-breaking by night in order to commit theft, 
under ss. 380 and 457 of the Indian Penal Code, and sentenced to 
rigorous imprisonment for fifteen days and for one month separately for 

each offence. 

The District Magistrate of Thana, holding that the separate sentences 
were illegal, referred the case to the High Court. 

(2) In the case of Qtiee^i-Eynpress v. Nagu Babaji the accused was 
convicted by the Second Class Magistrate at Satara upon separate charges, 
at one trial, of theft in a dwelling-house under s. 380 and of house-breaking 
by night u^dor s. 457 of the Indian Penal Co de, and was sentenced to one 

* Criminal References Nos. 26 and 34 of 1899. 

(1) P. J- (1886). p. 209. (2) r. J. (1886), p. 245. 

(3) P. J. (1888), p. 351, (4) 3 B. 1. 
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month's rigorous imprisonment for each offence, the sentences to take 
effect one after the other. 

[7073 On appeal the District Magistrate passed the following order : — 

“ The Second Class Magistrate’s finding is wrong. He should have 
treated the two offences as forming one (s. 35, Criminal Procedure Code, 
and Criminal Ruling No. 36 of 1898), and have inflicted one sentence, and 
not two. I, therefore, alter his finding and sentence, and find Nagu 
Babaji guilty of an offence under s. 457. Indian Penal Code, and sentence , 

him to two months’‘rigorous imprisonment.” ^ ^ 

The Sessions Judge, being of opinion that the District Magistrate s 
order was illegal, referred the case to the High Court under s. 438 of the 
Criminal Procedure Code (Act V of 1898). 

Both these references came on for hearing at first before a Division 
Bench (Parsons. Acting C. J., and Ranade, J., who referred the following 

questions to a Full Bench :— , ■ . j 

(1) Wbeth 0 r a person who has committed house-breaking lo order 
to commit theft and theft, can be charged with, and convicted of, each of 
these offences ? 

(2) If so, can a separate sentence be passed on each conviction, 
provided that the Court does not exceed its ordinary power of inflicting 
punishment, and that the aggregate sentence passed does not exceed the 
punishment provided by law for either of the offences ? 

Rao Bahadur Vastidev J. Kirtikar, Government Pleader, for the 
Crown.—Before s. 35 of the Criminal Procedure Code was amended by 
Act V of 1898, there was a conflict of opinion between the different High 
Courts in India as to whether in a case like tbe present it was competent 
to a Court to record a separate conviction and pass a separate sentence 
for each of the offences charged. Tbe High Court of Calcutta was against 
two separate convictions and sentences. But this Court took a different 
vi©^— Reg. v. Anivarkhan (1) ; Hcg. v. "jCuhayO/ (2). The Allahabad 
Sigh Court agr66d with this Court —In the moittCT of Hciiilcityci (3) > 
Queen-Empress v. horsing (4). The Madras High Court was of the same 
opinion: see (1869) 4 Mad. H. C. R. Appx. [708] xxxvii. The High 

Courts of Bombay, Allahabad and Madras agreed in holding that a 
separate conviction and a separate sentence should be passed for each of 
the offences charged. The question is whether the new Code of 1898 has 
made any change in the existing law. An explanation is added to s. 35 

of the Code of 1882. . , 

The illustration to the section has created the difficulty. Bub s. 235 
of the Code of 1882 is not amended or altered. Nor is s. 71 of the Penal 
Code amended. That being the case, s. 35 of the Criminal Procedure 
Code of 1898 should bo read %vibh s. 235 of the same Code, and with s. 71 
of the Penal Code. Section 235 of the Crinainal Procedure Code provides 
that a person may be charged at one trial with more than one offence. 
And illustration B to the section shows that he may nob only bo separately 
charged with, but also separately convicted of, each of tbe offences. 
Section 258 of the Code provides that when a charge is framed, the 
accused must be either convicted or acquitted. If he is convicted, a 
sentence must be passed according to law. It follows, therefore, that, if 
an accused person is charged with and convicted of several distinct 
offences, there must be a separate sentence for each offence. Then s. 71 
of the Indian Penal Code remains intact. It does nob deal with sentences 


(1) 9 B.e.O.R. 172. (2) 1 B. 214. (3) 3 A. 305. (4) 10 A, 14C. 


1899 

MARCH 14. 
FUIjL 

Bench. 

23 B. 708 
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but; with the quantum of punishment. Tn the Full Bench case of Queen- 
Empress V. Bana Punja (1) it is expressly laid down by this Court that 
where a person is convicted of rioting and of hurt, it is nob illegal to pass 
two sentences, one for rioting and one for hurt, provided the total punish¬ 
ment does not exceed the maximum which the Court might pass for any 
one of the od^ences. To the same effect is the ruling in Queen-Empress v. 
Sakharam (2). 

3. C, Coyujit aviicus curios .—I submit that separate convictions 
and separate sentences can only follow distinct offences. Section 35 of 
the Code of Criminal Procedure of 1898 allow separate sentences to be 
passed only if the offences are distinct. Bub the illustration to the section 
shows that house-breaking with intent to commit theft and theft are not 
distinct offences. [709] The explanation and illustration to this section 
must bo road together. The object of amending the section was to make 
the law on this subject clear and consistent. The rulings under the old 
Code are, no doubt, against my contention. But the ground on which 
they are based was that theft andjhouse-breaking in order to commit theft 
were treated as two distinct offences. But the new Code declares that 
they are not distinct offences. Those rulings, therefore, are no longer any 
authorities in point. As to the state of the law under the Code of 1872, 
see Beg. v. Anw(iTlcha,n{^)^ Beg v. Govinda (4) and Beg. v. Eoujaii (5). 

Section 235 (Illustration (i)) of the Code of Criminal Procedure is 
nob against my contention. If the Legislature has now expressly excluded 
the offences in question from the category of “ distinct " offences, it is not 
open to contend that they are distinct off'ouces hy analogy of tlie cases. 
Moreover, cl. 4 of s. 235 provides that nothing contained in that section 
affects 8. 71 of the Indian Penal Code. The former deals with the 
procedure at a trial, the latter with punishment only. Because more 
charges than one can be framed at one trial, it does not necessarily follow 
that there should bo separate sentences also. The section is nob imperative 
but enabling only : see Weir’s Criminal Rulings, p. 895 ; see also Queen- 
Empress V. Ugra Virchand (6). 

Upon the second question, I submit that a separate punishment upon 
each charge would bo illegal. The offences form parts of one and the 
same transaction : see Queen-Empress v. Muse Bagas (7). 


OPINION. 

Per Curiam.—W e are of opinion that the first question should be 
answered in the alfirmative, 

Wa are also of opinion that looking at the illustration and explanation 
added to s. 35 of the Criminal Procedure Code, 1898. it is the intention of 
the Legislature that a Court in awarding punishment under the provisions 
of s. 71, Indian Penal Code, should pass one sentence for either of the 
offences in question, and not a separate one for each offence ; hub if two 
sentences [710] are passed, and the aggregate of these does not exceed the 
punishment provided by law for any one of the off ences, or the jurisdiebioa 
of the Court, we are of opinion that that would bean irregularity only,and 
not an illegality requiring interference by a Court of appeal or revision.* 


T, u ^ench ruliuR was followed by the Division Boueb. The Division 

Bench decided that the sentence need not bo altered and directed that the record and 
proceedings should be returned. — ED.3 auu 

(l; 17 B. 200. <2) 10 B. 403. 

Un. Or. Gas. 79.) 

m rr^^R^‘^ln?‘iRsn rj ro Uu. Or. Oas. 307),- 

Or* Kill, lor 1889» No. G3 (Rat. Un, Cr* Caa, 493), 
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Before Mr. Justice JParsons, Acting Chief Justice, and Mr. Justice Ranade, AppeL- 

-. IiATB 


Mahamad Dasu {Original Defendant), Appellant v. Amanji Lasu 
{Original RlaintiJ), Respondent. [20th March, 1899.] 

Bhaadar—Bhagdari estate—Alienation by a hUagdar of his share—Bombay Act V of 
1862, s. 3 —Collector setting aside sate of share—Sv.bsequent Sttii to recover share 

Ijimitation. 


Oiviii. 

23 B. 710 = 
1 Bora. li.R. 
203. 


In the year 1871 the plaintiff, a co-sharoc in a bhag. alienated his share to a 
stranger. In the year 1882 the Oolleotor declared the alienation to bo illegal, 
and in the year 1883 ordered that the plaintiff should be reinstated in the posses¬ 
sion o£ his share. At plaintiff’s request his share was given into the possession 
• of the defendant, who was the plaintiff’s brother and khatedar of the entire bhag. 
In the year 1992 the plaintiff brought this suit against the defendant to recover 
possession of his share. The defendant contended that the suit was tinas-barred, 
the plaintiff not having been in possession siooe the year 1871. 

Held, that the suit was not barred, the possession of plaintiff’s alienee being the 
possession of the plaintiff himself, and the defendant not being entitled to tack to 
the period of his own possession that of the plAiniiff's alienee. 


Second appeal from the decision of R.J.C. Lord, Assistant Judge of 
Broach ^ith full powers, confirming the decree of Chunilal D. Kavishvar, 
Second Class Subordinate Judge. 

In 1871 plaintiff, a co-sharer in a certain bhag, sold his share to one 
Valli Adam, who was a stranger to the bbagdar family. Valli Adam 
continued in possession till the year 1883, when the Collector, who had 
in the meanwhile declared the sale to be illegal by an order dated the 
12th January, 1882, directed that the plaintiff’s share be restored to him. 
The plaintiff thereupon requested that, as be was not living in the village 
in which the bhag was situate, possession of his share should bo given to 
tbe defendant, who was his elder brother and the khatedar of the entire 
bhag. The defendant was accordingly put into possession. 

C711] In the year 1892 the plaintiff brought this suit against the 
defendant to recover his share, contending that the defendant held 
possession of it as trustee for him. 

The defendant denied that he held the property on plaintiff’s behalf, 
and pleaded {inter alia) that the suit was barred by limitation, the plaintiff 
having been out of possession for more than twelve years. 

The Subordinate Judge found that the defendant held the property for 
the plaintiff and that tbe suit was nob timo-bari'ed. He, therefore, allowed 
the claim. 

On appeal by tbe defendant, the Judge (V. V, Paranjpe. First Class 
Subordinate Judge with appellate powers), without recording findings on 
all the issues raised, reversed the decree and rejected the claim on the 
ground that it was time-barred, inasmuch as the plaintiff had not sued 
within three months from the date of tho Collector s order as providea 
by s. 3 of the Bhagdars Act (Bom. Act V of 1862). 

The plaintiff having preferred a second appeal, the High Court 
reversed the decree and remanded the appeal for a rehearing. See Printed 
Judgments, 1897, p. 228(1). On the remand the Judge found that tho 

* Second Appeal, No. 575 of 1398. 

(1) Tbe following is tbe judgment of tbe Court 

FARBAN, O.J.—Following the ruling in Haribhai v. Golcal (P.J., 1897, p. 109) 
we reverse tbe decree of the lower Court and remand tbe appeal for to-heating upon 
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claim was wifehin time, and he confirmed the decree of the Subordinate 
Judge. 

The defendant preferred a second appeal. 

H. C. Coyaji, for the appellant (defendant). 

Gokuldas K. Parekh, for the respondent (plaintiff). 

JUDGMENT. 

Parsons, C. J. (Acting).—The remand order in this case will be 
found in Amanji v. Mohamad (1), where the facts are clearly stated. 
[712] The Judge of the lower appellate Court on the rehearing found all 
the issues in favour of the plaintiff, and the only objection raised here now 
to his decision is on the ground of limitation. 

It is contended that the plaintiff, who had sold his share in 1871 and 
had, therefore, been out of possession since that time, was barred* by 
prescription from bringing this suit. This contention, however, is based 
upon a misconception of the relationship that subsists between the parties. 
They are both sharers in the bhag. The sale by the plaintiff of his share 
in that bhag and the possession of his alienee were as adverse to the 
defendant as they were to the plaintiff, and the action of the Collector in 
1883, setting aside the sale and reinstating the owners in the possession of 
the bhag, was beneficial to both, and the effect of it was to restore the 
parties to their original condition as owners of an unencumbered bhag. 
It is impossible to assent to the proposition put forward on his behalf that 
the defendant can prefix to his possession since 1883 the possession of 
the alienee of the plaintiff between 1871 and 1883, and count the whole 
period as bis possession adverse to the plaintiff ; we ought rather to 
hold that the possession of the alienee was the possession of the plaintiff 
himself. In alienating the share he transferred his rights over it to his 
alienee for as long as the alienation lasted, and when the Collector inter¬ 
vened and pub an end to the alienation, the effect was to reconvey to the 
plaintiff those same rights : the plaintiff and his alienee are thus properly to 
be regarded as successors in title, and the defendant in order to succeed in 
this suit would bo bound bo prove adverse possession against both. This 
ho has not done, and the result is that his defence fails. Wo confirm the 
decree with costs. 

RanaDIS, J.—The appellant and respondent are brothers, and, along 
with two other brothers, owned equal shares in a bhag which comprised 
lands and houses. It is admitted that the land and bouse in dispute 
belonged bo the respondent before they were alienated by him to strangers 
in Samvab 1927 (1871). In 1881 the appellant, as khatedar of the 
ontii'o bhag, applied (Ex, 23) to the revenue authorities for the cancellation 
of this alienation, and for the restoration of the land and house to the bhag 
entered in his khata under a. 3 of Bombay Act V [713] of 1862. The 
alienation was accordingly set aside by an order dated 12th January, 1882, 
and it was directed that the land and house should be restored to the 


tbo remaining issues. Id this particular case the only order the Collector made was 
this—“I sanction the several portions being rejoined to the bbag.” There was nothing 
in that order which the plaintiQ could object to or sue to sot aside. 

Wo amend the sixth issue in order to raise tho question suggested by Mr. Qokuldas 
—that tho defendant can have no lien on the property for tbo amount expended in 
repairing tho house, as he has enjoyed tho profits of tho land—by adding to the last 
query the words “and has the defendant a lien on the property for the same ** after tho 
eontonce “ what money was so spent." 

(1> P. J. (1897), p. 228. 
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bbag. Tho apDdllaiib wanted, the land and bouse to be made over into bis 
possession. The alienees were, however, willing to restore the land and 
house to their vendor, the respondent, and nob to the appellant. An 
order was passed aooordingly to restore the land and house to the 
respondent’s possession, bub he informed the village authorities (Exs. 38, 54) 
that as he was employed in service in another village, the land and house 
should be made over into appellant’s possession, as he had vahivat of 
his property, and they were accordingly made over into the posses¬ 
sion of appellant on 31st August, 1883.’*' The respondent later on 
changed his mind, and as appellant refused to give up possession, the 
respondent brought his present suit in 1892 to recover possession of the 
land and bouse on the ground that the appellant held possession on 
respondent's behalf. The appellant denied that he bald possession of the 
property on respondent's behalf, and further conteoded that the respondent 
plaintiff’s claim was time-barred. 

The Court of first instance awarded the claim. In appeal it was 
held that respondent was entitled to be placed in possession, but as 
appellant did not bold possession on behalf of respondent, and, further, as 
respondent had not sued to set aside the final order of the Collector 
within three months under s. 3 of Act V of 1862, the claim was time- 
barred. In secood appeal it was held that s. 3 did not apply to the case, 
and this Court remanded back the case for decision on the merits. Tho 
Assistant Judge has now held that tho appellant iiad obtained possession 
as trustee for the respondent, and that the latter’s claim was not time- 
barred. 

It will be seen from tho summary given above that the only two 
points about which the parties are not agreed are (1) whether appellant 
or respondeat was entitled to the possession of the land ; (2) and whether 
the claim was time-barred. 

As regards the first point, s. 3 directs that after the sale is 
cancelled, the Collector should restore tho property to the possession of 
such person as he deems entitled thereto. The Collector’s discretion is 
thus not absolute and unrestricted. Ide [711] has to determine the 
question as to the claim for possession, and not of the title bo the property 
—Haribhai v. Gokal (1). In this case, that discretion was exercised when 
the District Deputy Collector ordered the Mamlatdar to restore the land 
to the respondent. The order in appaitant’s favour was made after 
respondeat had informed tho village authorities of his intention to that 
effect. Appellant did nob obtain possession in virtue of a decision of the 
Collector that he was the person entitled to possession. Quite independ¬ 
ently of this circumstance, it is clear that the alienation by respondent 
having been set aside under tho Act, respondent’s previous title revived. 
If, instead of complete alienation, there had been a mortgage or charge, 
and the Collector had interfered under the same section, and set them 
aside, it is clear that respondent, and nob appellant, would have been 
benefited thereby. Even though there was no express trust in this case, 
there can be no doubt that the person entitled to the property was the 
respondent. 

The next question is whether the respondent’s claim was time-barred. 
Hespondent alienated the land in 1871, and from that time down bo 1892, 

• [Exs. 25, 62.—ED.2 

(1) P. J. (1897), p. 109. 
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1899 when the present suit was brought, a period of more than twelve years 
March 20. intervenes, during which time respondent was not in possession, and 

-appellant contends that the respondent had no title left to bring the 

AppeD* suit. The appellant thus joins his own eight years’ possession with 

liATB the previous twelve years’ possession of the alienees of respondent. If 

CiviIj. appellant had derived his right from the alienees, his contention 

- would have been valid. But he does not derive his title from the vendees. 

23 B. 710= Tbeir possession, being declared illegal, cannot be pleaded as adverse 

1 Bom. L.R. against the person from whom they derived their title, and who alone 
203. was entitled to possession under Act V of 1862. As between the parties 
to this suit, both of whom held possession of parts of the bbag. the 
appellant’s adverse possession could only commence, at the best, in 1883. 
The respondent’s right to recover possession is, therefore, not time-barred. 
We confirm the decree of the lower Court and dismiss the appeal with 
costs. 

Decree confirmed. 


23 B. 715 = 1 Bom. L.R. 206. 

[715] APPELLATE CIVIL. 

Before Mr. J7istice Gandy atid Mr. Justice Fulton. 

Muktabai and another {Original Defendants) Appellants v. Antaji 

AND OTHERS {Original Plainti^^s)^ Respondents.* 

[22nd March, 1899.] 

yaten—Daughter of a vatandar—Not a vatandar of the same vaian during her father's 
lifetime—Bombay Act 111 of 1874, s. 5— Bombay Act V of 1886. 

The daughter of a Hindu vatandar is not during the lifetime of her father a 

vatandar of the same vatan within the meaning of s. 5 of Bombay Act III of 

1874, as amended by Bombay Aot V of 1886. 

Second appeal from the decision of L. Crump. District Judge of 
Satara. 

The lands in dispute formed part of a kulkarni service vatan in the 
Satara District. 

On 28th September, 1335, Naro Hanmanb. the holder of the vatan. 
made a gift of the lands to his daughters (defendants Nos. 1 and 2). 

In 1893 Naro died. Thoreunon tbo plaintiffs, who were his bhauhands 
and wore vatandar kulkarnis of the same vatan, filed a suit to recover 
possession of the lands, alleging, being service vatan lands, the gift of them 
to defendants Nos. 1 and 2 could nob enure beyond the lifetime of the 
deceased Naro, and that they (tlie plaintiffs) alone were entitled to succeed 
under s. 2 of Bombay Act V of 18SG. 

Tiio Court of first instance dismissed the suit, holding that the defend¬ 
ants No 5. 1 and 2 bad an hereditary interest in the vatan and were 
consequently vatandars of the same vatan, and that the alienation by 
gift in fcboir favour was valid under s. 5 of Bombay Act III of 1874. 

On appeal tbo District Judge, following the decision of the High 
Court in Ghinava v. Bhimangauda (1), held that the defendants Nos. 1 and 
2, as daughters of the deceased Naro, were not vatandars of the same 

* Sccoud Appeal, No. 534 of 1698. 

(1) 21 B. 787. 
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'vatan within the meaning of s. 5 of Bombay Act III of 1874, and tbat» 1899 
therefore, the gift in their [716] favour was not valid. He aooordingly March 22. 
-decreed the plaintiffs’ claim. 

Against this decision the defendants appealed to the High Court. APPEXj- 

Z). A. Share, for the appellants. BATE 

V. G. Bhandarkar (with V. K. Bhatavedkar), for respondents. OlVUi. 

JUDGMENT. 23 B. 718« 


Candy. J.—We agree with the District Judge that this case 
. governed by the decision in Chinava v. Bhimangauda (1). and that the 
daughter of a Hindu vantandar is not during the lifetime of her father a 
vatandar of the same vatan within the provisions of s. 5 of Bombay Act 
III of 1874 as amended by Bombay Act V of 1886- We, therefore, con¬ 
firm the decree with costs. 


23 B. 716=1 Bom. L.R. 213. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons, Acthig Chief Justice, and Mr. Justice Banade. 


ZbndoolaIj Nandbab {Original Defendant Iffo. 12), Applicant v. 
KISHORIBAB MeHTABRAI and another {Origi'nal PlaintijJs), 

Opponents.* [28th March, 1899.] 

Civil Procedure Code {Act 2CIV of 1882). s. 109— Cause Court—"Ex parte decree — 
Satisfaction of the decree—Application by defendant to set aside decree. 

The fact that an ex-parte decree has been satisfied, does not disentitle a defend¬ 
ant from applying to the Court to set it aside under s. 108 of the Civil Procedure 
Code <Act XIV of 1892). 

Appbication under the extraordinary jurisdiction of the High Court 
[s. 622 of the Civil Procedure Code (Act XIV of 1882).] 

On the 18th August, 1897. the opponents obtained an ex parte 
decree against the applicant in the Court of Small Causes, Bombay. The 
applicant was a resident at Delhi, and the decree was sent there for 
execution. Oo the 31st August the applicant’s goods were attached, and 
he (alleging that only then did he come to know of the suit) paid the 
amount of the decree and costs into the Court at Delhi as ainanat (deposit), 
and on the 29th September, [717] 1897, applied to the Small Causes 
Court, under s. 108 of the Civil Procedure Code (Act XIV of 1882), to set 
aside the ex p.irte decree and for a re-trial. Meantime the opponents took 
out of the Court at Delhi the amount paid in by the applicant, and thus 
the decree was satisfied. 

Subsequently the Judge of the Small Causes Court dismissed the 
application to set aside the decree on the ground that it was made too late. 
The applicant then applied to the High Court (No. 21 of 1898), and that 
Court remanded the case to the Judge, directing him to deal with the 
application on the merits. 

remand the plaintiffs contended that the decree being satisfied, 
there could nob be another trial. The applicant contended that be had 
paid the amount of the decree into the Court at Delhi under protest, and 

Application No. 9 of 1899 under the extraordinary jurisdiction. 

(1) 21 B. 787. 
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that he had gofc the receipt of the bailiff of the Delhi Court showing that 
it was so, and that such a payment could not prevent a re-trial. 

The Judge thereupon sent the receipt to the Delhi Court for identic 
fication, but the letter enclosing the receipt was directed to the District 
Judge of Delhi instead of to the Deputy Commissioner in whose Court the 
execution proceedings had taken place. The District Judge replied that 
the receipt was not passed by any bailiff of bis Court. The Judge thereupon 
rejected the application to set aside the decree on the ground that the 
decree had been satisfied. 

The applicant applied to the High Court under its extraordinary 
jurisdiction and obtained a rule calling upon the plaintiffs bo show causa 
why the order of the Judge should not be set aside. 

Batanji R. Desai, for the applicant in support of the rule.—The 
summons was not served upon the applicant. That fact is of itself a 
sufficient ground for setting aside the decree. Wo paid the amount of the 
decree under protest into the Court at Delhi. It was not our doing that 
the Delhi Court paid out the amount of the decree bo the plaintiffs, though 
the application to set aside the cjc i^artc decree and for a retrial was pending 
in the Bombay (^ourt of Small Causes. Bub satisfaction of a decree is no 
ground for refusing to set it aside. Section 108 of the Civil Procedure 
Code does not iranoso any such limitation. 

[718] ManekshahJ. Taleyarkhan appeared for the opponents (plaint¬ 
iffs) to show cause.—The decree being satisfied there is nothing to be set 
aside or retried. The Judge found that the amount of the decree was not 
paid under protest. That is a finding of fact, and this Court will not inter¬ 
fere, under its extraordinary jurisdiction, with such a finding of fact. The 
receipt of the bailiff at Delhi produced by the applicant was disclaimed by 
the District Judge of Delhi. The rule 7iisi should, therefore, be discharged. 

JUDGMENT. 

Parsons, C, J (Acting).—This case was before this Court on a 
previous occasion (Application No. 21 of 1898) and it then ordered that 
the application should bo hoard on tho merits. The Judge of the Small 
Cause Court has now dismissed it on the ground that the decree sought to 
be sot aside has been satisfied. It appears that the decree was sent for 
execution bo the Court at Delhi where the defendant resided, and that an 
attachment was there issued and the money was recovered. Whether it 
was paid under protest or not, was disputed in the Small Cause Court, 
and the Judge found that it was nob proved that the money was paid 
under protest on the strength of the reply from the District Court at 
Delhi. It is pointed out bo us that tho Court which should have replied 
was the Court of the Deputy Commissioner, and that the District Court 
was necessarily ignorant of the facts. Be this, however, as it may, we are 
unablo to hold that tho fact that an cx parte docreo has been satisfied, 
disentitles a defendant from applying to a Court bo set it aside under s. 108 
of the Civil Procedure Code. No authority has been shown to us for such 
a proposition, and we cannot assent to it. We direct tho Judge of the 
Small Cause Court to obey the previous order of this Court, and to hear 
and dispose of the application on its merits. We make all costs, costs in 
the application. 

Rule made absolute. 
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Before Mr. Justice Parsons^ Acting Chief Justice^ and Mr. Justice Ranade. AppbI/- 

■Gangabai {Original OpponenO, Appellant z\ Khashabai and another 
(No. 1, Original Petitioner), Respondent.* [29ch March, 1899.J 

Guardian and Wards ActtVIll of 1^90). ss. 7 (3). 8 (a). IS^Claim to Quardianship based 

Oft n will does not survive to claimant's representative — Appeal—Death of appellant ^ 

pending appeal — Abatement. 

One Kbasbabai applied to bo the guardtao of the person aod property of her 
minor eon. Her application was opposed by Qangabai, the grandmother of the 
minor who alleged that she had been appointed guardian by the will of the minor’s 
father. The Judge found the will not proved, aod be appointed Kbasbabai to be 
guardian. Gaogabai appealed and pending the appeal she died. Oangahai’s 
brother, one Madbavrao. thereupon applied for leave to prosecute the appeal as 
Gangabai’a representative. 

*^*“s*“g *-^6 application, that the appeal must abate by reason of Ganga* 
baisdeatb. Her appointment alleged to have been made under the will was a 
matter of personal preference and trust. A claim based on personal trust could 
not survive to her represoDtative* 

Appeal from the decision of J. B. Aloock, district Judge of Nasik. 

One Kashabai applied to be appointed the guardian of the person and 
property of her minor son Hanmant. Her application was opposed by 
Oangabai, the grandmother of the minor, who alleged that she herself had 
been appointed the guardian under a will executed by the deceased father 
of the minor. At the inquiry the original will was not produced, and the 
Judge appointed Khashabai guardian of the person, associating the Collec¬ 
tor with her as guardian of the property of the minor. 

Gangabai thereupon tiled the present appeal. Pending the hearing 
Gangabai died. Her brother Madbavrao now applied to have his name 
entered on the record as her representative and to be allowed to continue 
the appeal. 

Shivram V. Bhandarkar appeared for the applicant.—The applicant 
being Gangabai’s brother is her heir, and he is entitled to succeed to all 
the rights which Gangabai had. 

[720] [PARSON^, C. J.—In the present case Gangabai derived her 
right of guardianship under the alleged will, and that right being personal 
came to an end when she died.] 

The applicant could have presented an application of his own or 
could have objected to an application presented by another person under 
the nrovisions of the Guardian and Wards Act. So long as Hanmant 
continues a minor, the applicant is entitled to move in the matter. 

Bahadurji (with Darasha Bazonji SLud Vinayak V. Ranade) appeared 
for respondent No. 1, Khashabai.—Without the will, Gaogabai had no 
independent right to the guardianship of tho minor. Gaogabai being the 
grandmother of the minor could not he preferred to the reanondent, who is 
nis mother. Any right to the guardianship conferred on Gangabai by her 
SOD s will came to an end at ber death. It was not such a right as survi¬ 
ved to her representative. This appeal, therefore, must abate. 


be 


JUDGMENT. 

Parsons, C. J. (Acting).—I n this case Khashabai had applied to 
appointed the guardian of the person and property of her minor son 


B XII—61 


Appeal No. 58 of 1898. 
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1899 Hanmanfe. Her application was opposed by Gangabai, the grandmother 
march 29. of the minor, who claimed the right herself of being appointed the 

- guardian under a will said bo have been executed by the father of the 

AppEIi- uainor. The District Judge found the will nob proved and appointed 
DATE Khashabai guardian of the person, associating the Collector with her as 

CiviIj. guardian of the property of the minor. 

_‘ Gaogabai preferred this appeal against the order and died on the 1st 

23 B. 719= January last. Her brother Madhavrao has now made an application, 

1 Bom. L.R. asking that his name be entered on the record as her representative and 
363. that he be allowed to continue the appeal. The question is, whether he has 
the right bo continue the appeal. We answer it in the negative. The 
objectron raised by Gangabai to the appointment of Khashabai was a purely 
personal one. It was based upon her own appointment by the will of 
the minor’s father, and it ceased on her death. The applicant as her 
representative could not continue her contention that, as a guardian 
had been appointed by will, an order appointing another person to be 
guardian could not be made under the terms of s. 7 (3) [7213 of the A'ct, 
It cannot, therefore, be said that the right to sue, which in this case 
must be construed to moan the right to make the objection which 
Gangabai made, survived. 

It was argued that as the applicant Madhavrao might himself have 
made an application under s. 8 (a) to be appointed guardian or have opposed 
the application of Khashabai under s. 13, ho has the right of continuing 
the application and the opposition of Gangabai, but this is nob a sound 
argument. He could only continue the action of Gangabai if he occupied 
her place having succeeded as her representative to her rights. This he 
does not do, for her rights which were based only upon the will determined 
with her death, and the action of her brother is based not upon the will oi 
upon any rights derived from her, but upon rights which belonged to, and 
could have been exercised by him in her lifetime. It seems suCBcient to 
say that as the applicant has not succeeded to the office of guardian as 
the representative of Gangabai, and does not base bis opposition to the 
appointment on any grounds based on representation from Gangabai, he 
cannot continue this appeal, which must be held to have abated on the 
death of Gangabai. We now order the appeal to abate. 

RanADE, J.—The question at issue, viz,, whether this appeal does 
not abate by reason of the death of the appellant Gangabai, depends for 
its decision upon the inquiry whether the right to sue in this case 
survives to Madhavrao as Gangabai’s heir after her death (s. 365). 
Gangabai was opponent in an application made by Khashabai, the respond¬ 
ent, to be appointed guardian and administrator of the minor Hanmantrao. 
Gaogabai chiefly relied upon the will of her deceased son, the minor's 
father. This will was held not proved, and the District Judge granted the 
lespondont’s application so far as the guardianship of the minor’s person 
was coneernod, and appointed the Collector and respondent to administer 
the estate jointly. Gangabai appealed to this Court against this order of the 
District Judge, and an issue was sent down for inquiry regarding the will. 
No ovidoDce was given, as Gangabai died in the meanwhile. Her brother 
now seeks permission to prosecute the appeal as Gangabai's heir. His right 
bo do so must obviously depend upon the right to sue or defend [722J 
surviving to him as Gangabai’s heir. Gangabai claimed the right under her 
son’s will. Independently of the will, she bad no superior right as against 
the respondent Khashabai. Madhavrao claims no right under this 
The appointment of Gangabai alleged to have been made in the will 
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was a matter of personal preference and trust. Such a claim based 1899 

on personal trust cannot survive Gangabai. Mr. Shivram Vithal Uaboh 29 

contended that the right survived because the cause of action, according 

to him, was the minority of Hanmantrao, and that still continued This 

is not a correct view to take. The right to sue or defend in this case rests 

solely on the personal preference contained in the will. The cause of action 

means in such oases the right to bring the action, or in this case the - 

right to object to the claim. This does not survive to Madhavrao. who 38 B. 7ig = 

claims to be Gangabai's heir. If he claims under any special appointment I Bom. L.R 

made in his favour by Gangabai. he must, it is obvious, apply to the District 363 

Court and establish his right first. Such an appointment can confer no 

right on him to have his name substituted in Gangabai’s place as appellant 

in this case. Mr. Bha.Dda.rkar admitted that he was unable to cite a single 

precedent where applications for guardianship or defences in such proceed- 

mgs have been permitted to be carried on by the heirs of deceased parties. 

We must, therefore, hold that this appeal abates by reason of Gangabai’s 
deacb.* ^ 

The Collector’s objection to be joint manager with the respondent will 
be soparatoly dealt with by the District Judge. It cannot inauence the 
oeoision of tho prosdQC appeal io any way 4 

Appeal ordered to abate. 


23 B. 723 = 1 Bom. L.R. 2iS. 

C723] APPEDDATE CIVIL. 

Before Mr. Justice Barsons, Acting Chief Justice, and Mr. Justice Ranade 


Trimbak Narayan (.Applicant) v. Ramchandra Narsingrao and 

ANOTHER (Opponents).* f4th April, 1899.J 

Ciml Procedure CotU (Act XZV of 13S2}, s. 310 A. as amended by Act V of 1804— 
exertion of^a decree-holder necessary to set aside a sale^Sale in 

The words in clause (6) of s. 3l0 A of the Code of Civil Procedure an 

any amount which may. since the date of such 
proclamation of sale, have been received by the decree-holder ’’—contemplate an 
actual receipt of the amount by the decree-holder. A mere payment of the 
aale-proceeds into Court does not satisfy tbo requirement of the section* 

A proclamation of sale ordered that for the recovery of Rs. 84 3-9-9 certain 
immoveable property belonging to the jadgmont-debtor should be sold in two 
lota, A and B. Lot A was sold for Rs. 420. and on tho next day lot B was sold 
lor Rs. 584. Tho judgment debtor afterwards paid into Court Re. 452-13,0 and 

t6at he had purchased lot 

A through a third party, and that the sale-proceeds bad been paid into Court. 

payment of the sale-proceeds into Court was not a suffi- 
cient oompliaace with the requirements of s. 310A of the Code of Civil Procedure 

decree holder Tl, i“ sal^e-proceeds bad been received bv the 

ueoree^tiolaer, the sale could not be set aside. • 

CAppl., 14 Bur. L.R. 176 (177) ; R.. 28 M.L.J. 262.] 

of under 3. 622 of the Code of Civil Procedure (Act XIV 

Nara?an Trimbak 


Application No, 176 of 1608, under Revisional Jurisdiction, 
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In oxacutiion of this daorea certain lands belonging to the judgment- 
debtor were sold in two lots. The lands at Munjari were sold as lot No. 1 
for Rs. 420 on the 6th Septenaber, 1897, and purchased by one Nagesh 
Shripat Nagpurkar, The lands at Moshi were sold as lot No. 2 for Rs. 584 
on the 7th Seotember, 1897, and purchased by Baikrishna Keshrinajbh. 

Oo the 6bh October. 1897, the judgment-dehtor applied to the Court 
to set aside the sale of the lands at Moshi, and paid into Court 
Rs 452tl0-0 He alleged that the lands at Munjari had L724J been 
purchased by Nagesh Shripat Nagpurkar as benamidar for the judgment- 
debtor, and that the purchase-money (Rs. 420) bad been paid into Court 

on hia behalf. _ ^ -i a ai. 

This application was rejected by the Court on the grounds that the 

auction sale of one lot - only could not bo set aside, and that the whole 

amount mentioned in the sale proclamation had not been paid into 

This order was confirmed, on appeal, by the District Court. 

The judgment-debtor thereupon applied to the High Court under its 

Revisional Jurisdiction. 

P. P. Khare for applicant. 

G. S. Rao for opponent No. 1. 

M. P. Chaubal for opponent No. 2. 


JUDGMENT. 

Parsons, J.—It is unnecessary for us to decide whether or not 
an appeal lies from an order refusing bo set aside a sale under s. 310 A 
of the Civil Procedure Code, because on the merits we are of opinion 
that this application must fail. The proclamation of sale ordered that 
for the recovery of Rs. 843-9-9 certain immoveable property belonemg 
to the applicant situated at Munjari and Moshi should be sold : 
that at Munjari as lot No. 1 on the 6th September, and that at 
Moshi as lob No. 2 on the 7th September. The Munjari property was 
sold for R-^ 420 on the 6bh September, the Moshi property was sold 
for Rs 584 on the 7th September. On the 6bh October the applicant 
paid into Court Rs. 452-13-0 and asked the Court to set aside the sale 
of his Moshi property. The amount deposited would be sufficient to 
satisfy the requirements of the section, if the Rs. 420 for which the 
Munjari property had been sold could be deducted from the decretal 
debt and if the 5 per cent, could be calculated on the purchase-money 
of the iMoshi property alone. It has been argued that this cannot be 
done because, 1st, the Rs. 420 had not been received by the decree-holder, 
and 2ndly, the application should be to set aside the whole sale and nob 
merely the sale of the Moshi property, in which case 5 per cent, on the 
whole purchase-money would have to bo deposited. The first part of the 
argument seems to ns to bo sound. It has been held by the Calcutta 
High Court that a Court has no power [7233 to sot aside a sale unless 
the judgment-debtor has strictly complied with the provisions of this 
s. 310-A —Rahhn Btix v. Nundo Lai Gossami (1). The words of the 
section are *’ loss any amount, which may, since the date of such pro¬ 
clamation of sale, have boon received by the decree-holder. ” It cannot 
bo said that the decree-holder has received the sale-proceeds of the Mun¬ 
jari property when in point of fact they have only been paid into Court, 
and the decree-holder may never receive them at all, because the purchaser 


(1) 14 C. 321. 
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nsay beoome enbitled to reoeive the money back under the provisions of 1829 
s. 315. What the seotion contemplates is evidently an actual receipt by SPBiij4. 

the decree-holder, and we think that nothing less than that will satisfy its - 

requirements. AppejIi- 

In this view of the case, it is not necessary to consider the second liATB 
part of the argument. We dismiss the application with costa. CiVIIi. 


23 B. 72S {P.C.) = t Bora.Ii.R. 607»3 C.W.N. 621=26 I.A. 71 = 7 Sap. P.C.J. 543. 

PKIVY GOUNGIL. 

. Prhsent : 

Lord Sobhouse, Lord Macnaghten, and Sir Richard Couch. 

[On appeal from the Sigh Gourt at Bombay.] 


23 B. 723 = 
1 Bora. L.R. 
215. 


RonCHORDAS VaNDRAVANDAS and others {Defendants) v. 

Parvatibai and others {Plaintive). 

[22nd February and llbh March, 1899.] 

Will laju —Dhararxi —Bcqiifsi fnr '* dltarnm''—Reversioner — Ijimitation Act 

iXV of 1677), ss. 10. 28; arts. 120, 141, 144. 

A bequest by a Hin lu testator of moveable and imraoveabl^; proo'vty to trustees 
lot dh<it atn was held void. The objects which can be con^ider- d t ■ b i meant bv 
ibat word are too vague and uncertain for the administratioa of them to be 
under aoy control. 

il/>rtce V. T/ie Bishop of Durham (1) referred to and followed. 

Tno testator died in 18G9 leaving two widows to whom he made specific bequests 
“ for or)j-jyifjg” •• the rent and for making dharani dan." He bequeathed the 
reciduG of his proportv. moveable and immoveable, to trustees for aharam. One 
of the widows died in 1 m 71. and the other in 1888. On the death of the survivor 
this suit was brought in 18SS to have the bequest set aside and for administra¬ 
tion of the estate. 

t723J Held, on the question of limitation, that the suit was nob barred. The 
limitation, if applicable ro the moveables, would have been under art. 120, and 
to the immoveables under art. 141 of Act XV of 1877. Art. 144, which makes 
the pijriod of limitation cornmcnce from the date when tbo possession of the 
defeiidivitt is adverse to the plaintifi, does not apply where the suit is otherwise 
specially provided for, and, thorefors, bad no application bt‘re. At the same 
time. s. 28 of the Act. as to the extinction of a right by the offcot of limitation 
running again-jr- the widows, if it had done .-so, would not bavo boon applicable to 
the plainciff, whose right was not derived from or through the widows, but was 
derived through their husband on the death of the surviviog wiJ-.isv 

[F.. 23 A. 448 (451;: 30 M. 340 f.3U) = 17 M.L.J. 379 = 2 TiI.D.T. 198 ; 2 Bnm- L.R. 

106 (103) ; 14 Ind Cae. 247 =78 P R. 1912 = lOG P D. R. 1912 =63 P.W.R. 1912; 
25 In-l. Cas. 692= JG M-L.T. 435 = 27 M L J. 669 ; 18 Ind Cas y .O ; Rel.. 31 B. 
583 (590)=9 Bom.L R 560 : 6 C.L. J. 490 (403) ; 76 P.R. 1907=168 P.L.R. 
1903= 139 P.W.R. 1907: Appl , 26 B. 632 = 3 Bom. L.R. 002 (004) : 9 C.L.J. 23G 
(‘239)=6 M.L.T. 362 ; 3 N.L.R, 35 ; 1 1 O.G. 48 (53) ; R.. 37 B. 447= 14 Bom. 

L. R. 987 = 17 Ind. Cas. 689 ; 31 C. 895=8 C.W.N. 653 (6.55» ; 37 C. 128 = 3 Ind. 
Cas 612=10 C L J. 366 (367> = 14 C.W.N. 18 : 40 O. 232 = 21 Ind. Cas. 194 ; 25 

M. 607 (510) ; 26M. 193 = 12 M.L.J 197 (199) ;4Bom.L.R. 893 (902) ; 6 Bom. 
L.R 78 ( 81 ) : 18 Ind. C.as. 948 ; 4 N.L.R. 49 i54) ; 4 P.R. 1903 : Cods.. 34 M. 

Oas. 579 = 20 M.L.J. 964=8 M.L.T. 97; Expl.. 25 A. 435 (439) ; 

<201) ; 61 P.W.R. 1908 ; Expl. & D., 30 A. 111 = 5 A.L.J. 23 (27) 
—‘J 8 A.W.N, 34,3 

Consolidated appeals from a decree (I9bh February, 1897) of the 
^pellate High Court of Bombay varying a decree (27th July, 1896) of the 
High Court in the original jurisdiction. See I. L. R., 21 Bom. 646. 


<l) (1804) 9 Vesey, 399 ; (1805) 10 Voeey, 522. 
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The appellants in the principal appeal represented the late Vandra- 
vandas Purshotatndas, who was an original defendant in this suit brought 
on the 21st December. 1888. He was the sole surviving executor of the 
late Kallianji Sewji, who died childless on 6th January, 1869. len-ying two 
widows, Gooverbai, who died in 1871, and Nenavahu, who died in 1888. 
He made his wdl on the day before he died. 

The respondents. Parvatibai, executrix, and Harivalabhdas Haridas 
and Purshotam Mulji, executors, represented in this suit the late 

• plaintid Gursandas Govindji, who was nenhew (brother’s son) and heir of 
the testator. Ho sued to have bequests bo dharam, made in the will, 

• declared void. The Advocate General, on behalf of a charity said to have 
been set up in pursuance of the will, submitted himself to the order of the 

• Goarb. 

The will proved by the executors on the 2nd March, 1869, pave two 
properties, moveables and immoveables, to each of the testator’s widows, 
for them to receive the income thereof for their lives. 

The income of the^e four properties was directed by the testator to be 
spent by the executors, after the death of the widows, for dharam, which 
the will explained bo be “ doing all good works of a permanent nature, and 
acting in such a manner as to give me a good name.” 

[727] The questions raised in this appeal were (1) whether the bequest 
to dharam was valid or void ; (2) whether the suit was barred or affected 
by the law of limitation under Act XV of 1877. 

The pleadings, issues and facts appear in their Dordships’ judgment. 
See also the report of the case in I. L. R. 21 Bom. 646. 

Parsons, .T , in the original jurisdiction of the High Court, declared the 
bequest bo dharam void, and that no part of the suit was barred by limita¬ 
tion. He declared that the plaintiff was entitled to the immoveable estate, 
and to any moveable property of the testator undisposed of at Nenavahu’s 
death. He directed an account of the immoveable property of the testator 
from tho 19bh November. 1888. to the date of the decree and an account of 
the moveables loft by the widows at their deaths, distinguishing the 
stridhan oi Nenavahu from the other property. The material passages in 
his judgment were the following : — 

” On tho authorities cited, and on tho plain construction of the terms of 
the will, I have no hesitation in holding that the provisions constituting 
the dharam^ and directing tho executors to expend the income of tho estate 
or dharam, are void. That being so there would be an intestacy as to the 
whole of tho osbiito so attempted to be dealt with ; and the effect of this 
would ho that the widows of Kallianji would take not the limited estate 
devised to them by tho will, but what is in law defined bo be a widow’s 
estate in his property.” 

With regard to limitation, the Judge held that art. 141 of the Act XV 
of 1877 applied. He held that the plaintiff’s title and right to possession, 
would nob come into being until tbe death of the last surviving widow, and 
then, and not till then, could he legally sue for the property; and that 
during the llv<*a of the widows there could be no such thing as possession 
adverse to tho heir. 

There was an appeal from this judgment, the defendants contending 
that the bequest to dharam was valid, that the plaintiff’s claim was barred 
by limitation, that Nonavahu’s will disposed of her moveable estate, and 
that the plaintiff was not entitled to the moveable estate, which never 
came into the widow’s possession. 
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The plainbiff cross-appealed, conteoding tba6 he was eabitled geoerally 
to all the immoveable property left by the testator, to the proceeds of 
what had been sold, to all the accumulations, and [728] to an account of 
what moveable property bad come to the hands of the executors. 

The Sigh Court varied the decree of the lower Court. They declared 
the bequest to dhuram void, and that the plaintiff was entitled to receive 
from the defendants the immoveable properties which were in the defend¬ 
ant's possession at the death of Nenavahu, and the proceeds of the 
property which had been sold by him with accounts for the purpose. 

The Judges (Farran, C. J., and Tyabji, J.) held ' that the possession 
of the executors, in so far as they were not by the terms of the will made 
trustees for the widows and reversionary heirs of the testator, was adverse 
to the widows and heirs. The executors entered into possession under 
the will, and acted not as trustees for the widows and heirs, bub as 
independent owners deriving their title under the will. Such possession 
was adverse to the heirs, whether they consented, or did not consent, to 
that possession. They held under express trusts intended to defeat the 
-title of the heirs : on failure of those trusts, no trusts arose in favour of 
the heirs contrary to the terms of the will. As regards the claim to 
Cooverbai s estate, which was all moveable, the plaintiff’s claim was long 
since time-barred. 

As regards Nenavahu, the testator gave her full power of disposi¬ 
tion over tbe income of the properties given to her for her life. She 
accordingly bad the power to make the will which she made. The decree 
below must be varied by omitting the portion which directed an account 
of the moveables left by her. 

With regard bo tbe bulk of the property left by the testator. First, 
as bo the moveables left by him, and the profits of the immoveables, which 
the executors spent during the lifetime of Nenavahu, and with hex* acquies¬ 
cence, the plaintiff bad no claim. As Nenavahu could herself have dealt 
with this class of property, so she could authorize the executors of her 
husband to deal with it. Secondly, with regard to the corpus of the 
immoveable estate, and to such portion of the moveable, and of the profits 
as wore unexpended at tbe death of Nenavahu, the plaintiff’s claim to the 
former was not barred by limitation : to tbe latter his claim equally was 
nob barred ; but they were of opinion that [729] Nenavabu’s claim to the 
latter being barred at her death, the plaintiff had no fresh starting point 

period.' With regard to the invalidity of the gift in dharam. 
Court held that it was concluded by authority “ until that law 
shall have been differently expounded by a superior tribunal.” They 
observe that ” ibis doubtless the case that this interpretation of the law 
defeats in innumerable instances the cherished wishes of Hindu testators. 
Few Hindu wills that we have met with are without a devise of this 
nature, though some testators define with precision the objects of their 
dharam, and it may well be that the Courts would have acted with more 

native feelings and ideas if instead of considering the broad 
signification that the word 'dharam,' indisputably bears, which appears to 
be as wide as the words philanthropy, or piety, or charity, in its untech- 
mcal sense, they had considered the objects which the Hindu shasbras and 
Hindu testators would consider bo be embraced within the terna, and 
oonsbru^ it in reference to the Hindu sacred law relating to dharain. 
Xhese objects might, we think, bo exhaustively enumerated under a few 

would, even now, with advancing ideas, nob be wider than 
the objects which are deemed to be ‘charitable,’ by the Courts in England, 
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and would not embraco such objects as are suggested in the argument- 
in Macduff^ y. Macduff (1). In a native Court untrammelled by ^English 
precedents or decisions, we can hardly doubt but that a devise in 
dharam would be upheld and applied.*’ ** W^e agree with the Division 
Court that the devise to dharam is too general and too indefinite for the 
Court to enforce, and is, therefore, void.” 

On the 8th March, 1897, the appellants petitioned to appeal on the 
grounds: (3) that the bequests to dharam were good and valid ; (2) that 
the plaintiff was not entitled to possession of any immoveable estate of the 
testator other than those of which Nenavahu died possessed, his claim 
being barred by limitation. The plaintiff petitioned in cross*appeal that 
he was entitled generally to all the immoveable estate of the testator, and 
that his claim should not have been limited to such of it as was in the 
possession of the defendant at the death of Nenavahu. The Court ought 
to have held that “ by reason of the devise to dharam being incapable 
[7303 of enforcement, the executors become express trustees of the whole 
estate not validly disposed of by the will for the heirs of the trustees.” 
The plaintiff further claimed all the moveable estate not validly disposed 
of by the widows during their lifetime. 

J. D. Mayne and H. Coioell, for the appellants, the representatives of 
the surviving executor and trustee, argued that the bequest to dharam 
was valid. By the use of that word were intended such objects as Hindus 
deemed to be incumbent upon, or for the benefit of. the testator in a future 
state, and not such objects as only would correspond to charitable objects 
in the sense understood by the Hnglish Courts. It was rather the clause 
in the regulation enacting that Indian Courts should be guided by the 
justice, equity and good conscience that should govern the construction 
of the word dharam as used in this will. This rule was generally taken 
as derivable from the law of the English Equity Courts. But the latter 
were no guide on this subject, keeping in view, as they did, the principles 
of securing objects of public charity, and maintaining the analogy of 
tho statute of Elizabeth. Reference was made to the Civil Procedure 
Code, 1882, s. 539. The Court in tho present case could settle a scheme, 
there being nothing in tho bequest contrary to the Hindu law, as that 
law, relating to wills, was enforced in the British Courts— Soorjecvioncy 
Dossee v, Denobundoo MuUick (2). It had been held below that the ques¬ 
tion, whether a gift to dharam was valid, was not an open one. It was, 
however, not concluded by authority before this Committee. Tho decisions 
which tho appellant sought to have over-ruled were, principally, The 
Advocate General v. Damothar (3), Ganrjabai v. Thavur (4) and 

Pra7ijivan<las Tulsidas v. DcvkuvarbaiHy). Reference was made to 
sha^ikar v. Vaijnoth (6), where a gift for the performance of ceremonies 
and to feast Brahmins was held valid— Oursajidas Govuidji v. Vuytdravan^ 
das (7) : Devshankor Naraiibhai v. Motiram Jageshar (8) ; Diuarkanath 
Dysack v. liurroda Persaud (9) ; Pai Motivahu v. Bai Mamuhai (10). 

[7313 In regard bo limitation :—An adverse possession for more than 
twelve years would have extinguished the widows’ right. After that they 
could nob have sued on their title. Under s. 28 of Act XV of 1877 their 
title would have been gone. They represented the estate. The plaintiff in* 


(1) (IBOG) 2 Ch. 451. 

(3) (18521 Perry Oriental Ca. 526 
(5) 1 B.H.G.R. 76 in note. 

(7) 14 B. 482. 

(9) 4 0. 443. 


(2> 9 M.I.A. 123 1135). 

(4) 1 B.H.G.R. 71. 

(6) 6 B. 24. 

(8) 18 B. 136. 

(10) 21 B. 709 = 24 I.A. 93. 
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this suit was not at the date of the last widow’s death entitled to posses¬ 
sion ” within the meanicg of the Act in art. 141, which did not give a 
fresh cause of action but only a new starting point for limitation. No 
doubt the reversioner’s claim was through the deceased husband, and not 
through tbe'widows. But still, if the widows’ title had been extinguished, 
there would have been no estate existing to which be could succeed at 
the date of the last widow’s death. Keference was made to Nobin 
Chiinder Ohuckerhutty v. Issur ChunderO.) ; Amirtolall Bose v. Rajonee 
Kant Milter (2) ; Srt?iath Kur v. Prosunno Kumar Ghose C3) ; Hanuman 
Prasad Singh v. Bhagauti Prasad (4) Hurrinath v, Mothoor Mohun 
Gostoami (5) ; JLachhan Kumuar v. Aiiant Singh ( 6 ). 

J. JardinOt Q. O., and J. H.. A. Branson, for the respondents, cross- 
appellants. contended that in holding the bequest invalid the High Court 
had been right. Dharam was not defined in any of the cases that had 
been cited. It was a vague term, probably including both benevolence 
and religion. H. H. Wilson, in his “ Glossary of Indian Terms,” p. 137, 
translated the word as meaning ” law, virtue, legal or moral duty.” No 
Court could give effect to the intention of a testator using this term in its 
widest sense. The objects need not be of a public nature even, but might 
be one of the private religious acts regarded among Hindus. Gifts to 
dharam had been declared invalid fifty years ago. In Bombay there was 
an early case in Perry’s Oriental Cases already cited, but, in Calcutta, 
Sibchunder Mullick v. Treepoora)i Soo7idary Dosee{^) was before it. As 
there was no Hindu law for the construction of a will on this subject, 
the analogy of Hnglisb law was taken as a guide. The gift was by that 
law void for vagueness— Macduff v. MacduffKQ), 

C732] With regard to limitation, assuming the trustees’ possession to 
be adverse to the widow, and even that her rights were barred, still the 
reversioner’s claim in this suit was not barred. By the operation of art. 141 
of Act XV of 1877, adverse possession during the life of the widow 
did not prevent this suit. As to this were cited Ram Kali v. Kedar 
x7at7i(9) ; Hurrinath Chatterji v. Mohunt Mothoor Mohun Gosu'ami{b) ; 
Massumat Bachhan Kiimoar v. Anant Sin{ 7 *i( 6 ) ; Hanuman Prasad v. 
Bhagauti Prasad (4). But the possession of the trustees was nob, either 
in law or in fact, adverse to the widows, even as to the moveables. The 
widows took the moveables, as they were at the testator’s death, with full 
power of disposition, subject to whatever remained undisposed of by them 
reverting to the husband's estate, and passing to his heirs at the surviving 
widow's death. So far as the trustees had possession, it was in trust all 
the time for those beneficially interested therein, and that trust was for 
a specific purpose, to use the words of the Indian legislature, the words 

express trust” being the words used by the Hnglisb Courts and enact¬ 
ments. 

Heference was made toPatrick v. Sinipson^lO), Salter v. CavanaghilX), 
among English cases, and among Indian, to BnUubhai Bapuhhai v. 
ManKuvarbai^XPi. Those decisions were on this principle, that if the 
donee under a will is made a trustee, and be does not take any beneficial 
interest, the trusts are express trusts. 
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[Lord Macnaghten hero referred to Lyell v. Sen7iedy(l)»] 

Thus the cross-appellants were eotitled to bold the present decree as 
respondents, and also were entitled to all the immoveable estate of the 
testator, without the claim being restricted to such of the testator's 
property as was in the possession of the appellants at the death of 
Nenavahu, the surviving widow. '\nd it should be held that in conse¬ 
quence of the bequest to dharam failing as invalid, the executors under 
the will had beconoo trustees of all the testator’s estate not validly 
disposed of by the [7333 will. They were trustees for the heirs of the 
testator. The respondents were also to inherit all the moveables undis¬ 
posed of, at the death of the surviving widow, by the widows in their 
lifetime. 

J. D. Mayne^ in reply, argued that the appellants were not deprived 
of the right to rely on limitation under s. 20 of Act XV of 1877, if there 
should he understood to be only a resulting trust in favour of the respond-, 
enb.s instoadlof a trust for a specific purpose, or express trust. He referred 
to Dickenson v. Teasdalc (2), Cunningham v. Foot (3) and Lyell v. Ken- 
v.edy{\). In the Indian Law of Limitation the rules applied to every suit 
or proceeding which was not specially excepted. He referred to Bahoant 
Rao V. Puran Mai (4), Khcrodemoncy Dossee v. Doorgamoney Dossee (5), 
Cowasji Nowroji Pochkhaiiaioala v. Rustomji Dossabhoy Setna (6), 
as showing against what persons the trustees would hold adversely. 
Kven if the law as explained by the High Court, in regard to cases that 
fell under Act IX of 1871, had been altered by the later enactment XV 
of 1877, it would still be necessary for the reversioner to make out a title 
to an existing estate. However, nob only would the widow’s title have 
been barred under art. 144 by the adverse possession of the trustees, but 
under s. 28 her right would have been absolutely extinguished, with the 
result that there would have been no estate for the reversioner to get; 
although the period within which h« could sue commenced, for such a 
suit as the present, tinder art. 141, from the date of the death of the 
widow. 


JUDGMENT. 

Afterwards on March llbh, 1899, their Lordships’ judgment was 
delivered by 

Sir lilcllARD Couch —Kallianji Sewji, a Hindu who died on the 
6bh of January, 1869, made his will on the previous day in the following 
terms. 

.\fter specifying his immoveable and moveable property and giving to 
his wife Nenavahu a piece of land and a house and to his other wife 
Coovorhai a garden and a house the will says :— 

[7343 “ .According to these particulars out of the above-mentioned 
estates balonging to mo the above-mentioned estates four in number have 
been given to my wives for enjoying the rent (thereof) and for making 
dharam dan (charitable or religious gifts, ttc.) (of the same), and whatever 
other estates belonging to roe remain and whatever profit appertaining to 
my share may remain after deducting the debts, <^c., in my books belong 
wholly to me personally. I have during my lifetime appointed three 
persons trustees over the same.” 


(D riftfiO) 14 Ap. Ca. 437. 
(3) (1878) 3 Ap. Ca. 974. 
(5) 4 O. 455. 
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: (Here follow the names of the trustees). 

** Aocordiag to these partioulars X have appointed trustees. The said 
trustees are to act in such manner as they think proper for preserving my 
name so that my money might always be used for some good dharam 
(religious or ohAritable purpose) after my death (and) by which good might 
be done to mo. No one shall have any right (or) claim whatsoever thereto.” 

(Then there is a direction to make certain monthly payments out of 
the dha-ram fund to his brother, step-mother and step-brother). 

Further it is as follows—As to the estates which have been given 
by me to my wives they are to enjoy the rents of the said estates during 
their natural lives, and on the death of my wives tha said estates are to 
reverb to my dharam (religious or charitable fund), and whatever income 
may be derivable from the said estates is to be expended for my dharam 
(religious or charitable ourposes).” 

On the 2nd of March, 1869, probate of the will was granted to the 
persons named in it as trustees. Oooverbai died in 1871 and Nenavahu 
in 1888. On the 21st of December, 1888, after her death Cursondas 
G-ovindji, who was the heir-at-law of Kallianji Sewji, brought a suit in the 
High Oourfc at Bombay against Vandravandas Pursbotumdas, the sole 
surviving executor and trustee, who having died is now represented by the 
appellants Hunchordas and others his executors and executrix and also 
against the Advocate-General of Bombay. Cursandas Govindji having 
also died during this appeal is now represented by the respondents 
Parvatibai and others, his executrix and executors. 

The plaintiti in bis plaint submitted that the bequests in the will for 
dharam were void and inoperative, and the property which was the subject 
of them was undisposed of by the will, and nrayed that the estate might 
be administered under the direction of the Court, and it might be declared 
that the bequests for dharam were void. This was disputed by the first 
defendant, the Advocate-General submitting himself to the order of the 
Court. Issnes were settled, one being whether the suit is barrt^'d by 
limitation and another whether the bequests to dharam are void. C7353 
The other issues need not bo noticed. The learned Judge of the High 
Court who tried the suit held ”tbab the provisions constituting the dharam 
aud directing the executors to expend the income of the estate for dharain 
were void, and that the suit was not barred by limitation.” Vandravandas 
Pursbotamdas appealed, and the appeal Court held that the devise to 
dharam is too general and too indefinite for the Court to enforce, and is, 
therefore,void.” It also held that the suit was not barred by limitation 
for the immoveable properties. 

It is not necessary for their Bordships to refer particularly to the 
cases lo the Indian Courts where it has been held that a devise or bequest 
iov dharam is void for vagueness and uncertainty. They begin at an early 
period both in Bombay and Calcutta, and according to the judgment of the 
appeal Court are numerous. The reasons for the decisions of the English 
Courts upon devises or bequests of a similar nature are stated by Lord 
Eldon in his judgment in the leading case of Moricc v. l^ishop of Dur¬ 
ham Cl). He says (10 Ves., 539). “ .^s it is a maxim, that the exe¬ 
cution of a trust shall be under the control of the Court, it must 
be of such a nature that it can be under that control ; so that the adminis- 
trabioD of it can be reviewed by the Court ; or, if the trustee dies, the Court 
>itself can execute the trust : a trust, therefore, which, in case of 
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maladministration, could be reformed and a due administration directed; 
and then, unless the subject and the objects can be ascertained, upon 
principles, familiar in other cases, it must be decided that fcbe Court can 
neither reform maladministration nor direct a due administration. ” 
Lindloy, Li.J., refers to this judgment iln re Macduff (1)) and says : “ That 
is the principle of that case and has been enunciated or repeated from 
time to time. ” In the latter case the words of the bequest were ” purposes 
charitable or philanthropic.” In Wilson’s Dictionary d/iaram ” is defin- 
‘ ed to be law, virtue, legal or moral duty, and the language of L/ord Eldon 
applies as strongly if not more so to dharam as to the words used in the 
English cases. The objects which can be considered to be meant by that 
word are too vague and uncertain for the administration of them to be 
‘under any control. 

[736] It is, therefore, necessary to decide the question of limitation. 
The Act which isapplicable to this case is Act XV of 1877. The plan of 
this Act following the plan of the repealed Act IX of 1871 is to specify, in 
the second schedule to it, the period of limitation for every description of 
suit. The division of them is so complete that the schedule contains 180 
articles or divisions in thx-ee columos headed, ‘ Description of suit,’ ' Period 
of limitation,’ ‘Time from which period begins to run.’ Article 141 is that 
which applies to the present suit. It is like suit (for possession of immove¬ 
able property) by a Hindu or Muhammadan entitled to the possession of 
immoveable prooerty on the death of a Hindu or Muhammadan female. 
When the female dies.” The period given Is twelve years. .Vrticle 144, 
which makes the time begin to ruu from when the possession of the 
defendant becomes adverse to the plaintitf, is not applicable where the 
suit is otherwise specially provided for. The article which applies to the 
moveable property is 120 in which the time (six years) begins to run 
when the right to sue accrues. The suit, therefore, for both kinds of 
property is not barred by the Act. 

The learned counsol for the appellants rolled on s. 28. which provides 
that at the determination of the period limited for instituting a suit for 
the possession of property the right to the property shall be extinguished. 
The obvious answer bo this argumeot is that in this ease the period limited 
is nob determined. It is not necessary to consider what might be the case 
if the widows or the survivor of them were suing, as the plaintitf does nob 
derive his right from or tlirough them, and the extinguishment of their 
right would not extinguish his. 

It has been held by the appeal Court as to the moveable property (if 
any) in the hands of the defendant at the death of Nenavaliu and the rents 
and profits of the immoveable properties in the defendant’s hand.s at the 
same period that her claim was barred ah her death and that there is no¬ 
provision of the Limitation Act which gives the plaintiff a fresh starting 
point from that period. Accordingly the appeal Court has varied the 
decree of the first Court. Their Lordships do not agree to this view. The 
right of the plaintiff to this property (if any) accrued at the death of 
Nenavahu. The decree of the first Court, dated [737] 27bh July, 1896, 
should not have been varied as it has been. It is for an account of the 
moveable property loft by Cooverbai and Nenavahu at the time of their 
death distinguishing between such of it as was^^their stridJian and as 
such” formed part of the estate of the testator. ” As such ” appears to be 

<1) (1896) 2 Gb. 463. 
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an error for such as.** With this alteration their Liordships think the 
decree will be right. 

Their Lordships will, therefore, humbly advise Mer Majesty to dismiss 
the principal appeal (No. 44 of 1898), and in the oross-appeal (No. 45) to 
set aside the order of the appeal Court and affirm the order of the first Court 
with the alteration mentioned. The appellants in the principal appeal will 
pay the costs of bocb appeals. 

Principal appeal dismissed: cross-appeal allowed. 

Solicitors for the appellants and respondents on the cro8s*appeal:— 
Messrs. 'Payne and Ijattey. 

Solicitors for the respondents and cross-appellants:—Messrs, 

Manisty and Co. 


23 B. 737 = 1 Bom.Ii.R. 725. 

ORIGINAL CIVIL. 

Before Mr. Justice Candy ; and^ on appeal^ before Sir L. S, Jenkins* 

Chief Justice, and Mr. Justice Tyabji. 

Kasam Haji Mitha {Plaintiff) v. The British and Foreign Marine 
Insurance Company, Limited {Defendants)."^ f23rd June. 1399J 

nsurance—Coverittg nole-^Slip — Policy—-Concealment of material fact. 

Oa the 15th March, 1897, the plaiotiff, who was a shipper of salt, applied for 
andobtaiu»-d irnca the defeodaots* company in Bombay a preliminary '* covering 
note " for Ks. 51,000 fur sale to be shipped by him from Bombay to Calcutta. 
The ooveriug note stated that a scamped policy iu completion thereof would be 
is'i‘ued ou receipt of particulars. The plaioiiS’e practice was to bring salt from 
his salt, works at Uran in oative prows and to put it on board steamers in Bom¬ 
bay harbour. Oo the 14tb April, 1897, the plaintifi put 594 bags of salt on board 
a prow for shipment in tbo Hcitisb India steamer “Hairung.” The tranship, 
meut commcocod on the 27tb April. Forty-nine begs bad been transhipped 
when a storm aroso and the prow shipped water and sank with the remaining 
545 bags on board, which were chits wholly lost. Their value was [7383 Rs. 4.360. 
Oo the QOih April, 1697, the plaintiff applied to the delcudaots’ company for a 
policy and paid the premium, aod on the 30th April a policy of insurance was 
issued to him. It was *' au ioRurance (lost or not lost) at and from Bombav to 
Calcutta upon any kind of goods and merchandise and freight of or on the ship or 
vessel called the * Nairung.’ iooluding all risk of craft and boat to or from the 
ship or vessel.” Upon this policy the plaintiff sued to recover the value of the 
lost salt, vie., Rs. 4,360. Tbo defendants pleaded that the coveriog note of 15th 
March. 1897, did not conaiitute a completed agreement for the insurance of the 
salt : and as to the policy they pleaded that it was void, inasmuch as the loss 
had already occurred at the time of fssuo and that the pJaiotiff bad concealed the 
fact from them. The plaintiff alleged that the information of the loss was given 
oq the 27tb April when the policy was applied for, and be further contended that 
in any event the defendants wore liable, tuasmuch as the covering note of 15th 
March, 1897, was a complete and final contract binding upon the defendants, 
whatever events might subsfcxuently have happened. 

Held, affirming Candy. J., that the plaintiff was not entitled to recover. 

Suit on a policy of marino insurance 

Plainv.iff aued the defendants to recover a sum of Rs. 4,360 under a 
policv of insurance dated tbo 30bh April. 1897. 

Tbe plaintiff dealt in salt, which he brought in prows from Uran 
and pub on board steamers in Bombay harbour. He bad for several 
years insured tbe goods thus shipped with the defendants' company. 
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The practice was, in the first instance, for him to obtain ** covering, 
notes ” from the defendants, and subsequently to apply for and obtain 
a policy of insurance. 

On the 15th March, 1897, the defendants’ company issued the 
following covering note to the plaintiS : — 


23 B. 737 = 

1 Bom L.R. 
725. 


“ The British and Foreign Marine 

" Insurance Company, Limited. 

Preliminary Covering Note, 3 P.M. 
Bombay^ 15th March 1897. 


“ To Kasim H. Mitha, Esq. 

“ Dear Sir, —We have noted your application in the above company 
as under, and a stamped policy in completion thereof will be issued on 
receipt of particulars. 

“ Amount Rs. 51,000 on salt. Any B. I. (i. e., British India steamer) 
nod for Asiatic steamer or steamers from Bombay and salt ports to 
Calcutta at f per cent. 

[7393 ‘ This note will be null and void on departure of the vessel 
from port of sailing. 

“ N. B .—From 25th May to 31sb August, both inclusive, risk of boats 
alongside the vessel between sunset and sunrise is not covered by this 
acceptance. 

Yours faithfully, 

" (Signed) MACKINNON, MACKENZIE, & Co., 

“Agents.” 


At the end of that month some salt was shipped by the plaintiff on a 
B. I. (British India) steamer (the “ Nurani “), but no particulars were 
given to the defondant? of that shipment and no policy was issued in 
respect of it. But on the 14th April the plaintiff pub on board the prow 
“ Putli ” at Uran 594 bags of salt for shipment on the B. I. steamer 
“ Nairung." There was some delay in bringing the pi'ow alongside the 
“ Nairuog,” but this was done on the 27bh April. On the 27th April. 1897, 
the tranabipmenb of the bags from the prow bo the “ Nairung ” was com¬ 
menced. Forty-nine bags bad been pub on board the steamer, when a 
storm arose and the prow shipped water and sank with the remaining 545 
bags on board, which were thus wholly lost. The value of the salt was 
alleged to be Rs. 4 per mauod, and there were two maunds in each bag. 
The sum sued for, Rs. 4,360, was the value of the lost salt. 

On the 29bh April, 1897, the plaintiff applied to the defendants' 
company for a policy and paid the premium. Ho stated at the hearing 
that it was his practice when applying for a policy to give the particulars 
and that he did so after the salt had been shipped. On the 30th 
April a policy of insurance, to the amount of Rs. 60,000, on 15,000 
maunds loose salt was stamped and issued to the plaintiff. It was " an 
insurance (lost or not losbX at and from Bombay to Calcutta upon any 
kind of goods and merchandise and freight of and in the ship or vessel 
called the ‘ Nairung.’ including all risks of craft and boats to and from 
the ship or vessel.” 

The plaintiff in this suit sought to recover under this policy the va1u& 
of the lost salt, viz.^ Rs. 4,360. 

In their written statement the defendants contended that the cover¬ 
ing note of the 15th March, 1897, did not constitute a [7403 completed 
agreement for the insurance of 594 bags which the plaintiff bad intended 
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to ship on board-the *' Nairung.** They admitted the subsequent issue of 
the policy on the 30th April, 1897, but alleged that it was issued before 
they received any notice of the loss. The fourth paragraph of the 
written statement was as follows :— 

The defendants say that at the time the plaintiff paid the said pre¬ 
mium, and before the said policy was issued, the plaintiff knew or ought 
to have known of the loss in the plaint alleged, but that he neglected to 
commurtioate the same to the defendants, and that in consequence there¬ 
of, and by reason of the said loss having already taken place, the plaintiff 
has no right to recover from the defendants in respect thereof.” 

The defendants further contended that if and eo far as they were 
liable under the covering note, such liability had already been extiDguisbed 
by previous shipments of the plaintiff, and that the plaintiff could not 
recover the sum now claimed. 

The following issues were raised at the hearing :— 

1. Whether there was any completed agreement between the plaintiff 
and defendants for the insurance of the 594 bags of salt in the plaint 
referred to for the loss of such bags. 

2. Whether the defendants are liable, by reason of the policy in the 
plaint referred to, to indemnify the plaintiff against the loss of the said 
bags. 

3. Whether the said policy is not void by reason of the concealment 
of the loss of the said bags at the time the said policy was effected. 

4. Whether the defendants by reason of the covering note in the 
plaint mentioned are liable to indemnify the plaintiff for the loss of the 
said bags. 

5. Whether the liability of any of the defendants under the said 


covering not© had not been exhausted by reason of the previous shipments 
by the plaintiff before the loss of tbe said bags. 

Ijanq (Advocate General) and Macpherson, for plaintiff.—They cited 
Cory v. Pattonil) ; Ltahman v. Northern Maritime Insurance Gompany(2). 

Scott and Lowndes, for defendants.—The policy of insurance was 
subsequent to tbe loss. The fact of the loss was concealed from tbe 
defendants when the policy was applied for, and. therefore, C741] the 
policy is void. The covering note merely gives the right to demand a 
policy, but does not validate the policy ; if otherwise it would bo void. If 
the covering note had any further force, then we say it was exhausted at 
the date of the policy, because salt to the full value had been previously 
shipped on board the '* N^urani ” for which no policy was taken. 

Candy, J.—This is an action on a policy of marine insurance made 
by the defendants with the plaintiff and dated 30th April, 1897. 

is a large shipper of salt, his works being at Uran, whence 
he brings the salt in prows and puts it on board steamers in Bombay 
harbour. On 15bh March, 1897, defendauts as agents for tbe British 
roreign Marine Insurance Company addressed a preliminary covering note 
to plaintiff, which is in a printed form, and runs as follows :—” We have 
noted your application for insuraoce in the above company as under, and 
a statnped policy in completion hereof will be issued on receipt of 
particulars. Amount Rs. 51.000 on salt F. P. A. per any B. I. and for 
Asiatic steamer or steamers from Bombay and salt ports to Calcutta, 
xnis note will bo null and void on the departure of the vessel from port of 
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sailing.” The words above were filled in with ink. The form is apparent¬ 
ly one meant to apply to a particular vessel named therein. But it is 
admitted that in some prior transactions between the parties the form 
has been filled in as shown above, no vessel being named. 

Towards the end of March, 1897, plaintiff did ship 14,791 maunds 
salt on the B. I S. S. “ Nurani but it is admitted that no particulars 
were given to defendants of that shipment, no premium paid, and no 
policy issued by defendants for the same. On 14th April, 1897, plaintiff 
had pub on the prow '* Tutli,” at Uran, 594 baps of salt (each bag contain¬ 
ing 2 maunds) for shipment on the B. I. S. S. “ Nairung,” Delay (for 
which plaintiff is apparently in no way to be blamed) occurred in bringing 
the prow alongside the “ Nairung,” but this was eventually done ; and on 
27th April, 1897, the salt was being shipped on board the “ Nairung.” 
After 49 bags bad been put on board, a gale sprang up, tbo prow was sunk, 
and the remaining 545 bags were lost. [742] Plaintiff’s son Suleman 
and the clerk Murlidhar say that they, on that very day. went to the 
defendants’ office and informed the head clerk Atmaram of the loss. 
Defendants deny that any information of the loss was given on the 27bh 
April. On the 29bb April the premium on the policy in suit was paid, 
and the policy was stamped and dated on 30tb April. 

The policy was in the ordinary form to the amount of Rs. 60,000 
(lost or not lost) at or from Bombay to Calcutta upon 15,000 maunds loose 
salt in the S. S. “Nairung,” including all risk of craft and boats to and 
from the ship or vessel. On 30bb April plaintiff wrote to defendants 
notifying the loss and enclosing the protest, bill, and policy. Correspon¬ 
dence ensued, defendants taking the position that the loss had occurred 
before the policy was taken out, so they wore nob liable under the policy, 
and that the covering note had been exhausted by the shipment on the 
“ Nurani ” in March, 1897. On that latter point the finding must be 
against the defendants. Plaintiff says that ho did nob insure the shipment 
on the “ Nurani,’* because ho had received instructions from his Calcutta 
firm not to insure that shipment as shown by the letter D. The genuine¬ 
ness of that letter is attacked by tbo defendants ; and there are obvious 
considerations in regard to it which cannot be overlooked. Bub it is 
unnecessary to deal further with the point, for whatever may have been 
the motive for plaintiff not insuring his salt shipped on the S.S. “ Nurani,” 
the fact remains that, whether with sinister intent or nob, he did not 
make any declaration of particulars or take out any policy for the 
“ Nurani ” shipment. 

No mercantile practice has been alleged by which plaintiff would be 
compelled for the first shipment after the date of the covering note to take 
out a policy. Therefore, as long as the covering note of 15bh March, 
1897. was not expressly cancelled, it remained in force. No authority 
pointing bo the contrary conclusion has been quoted. As to the words 
“ lost or nob lost ” in the policy, they do not affect the question whether 
che oolicy can be avoided as regards the loss of the 545 bags on the 27tb 
April. 1897. (See Arnould. Gth Dd., p. 235, and Phillips, 5th Ed., 
s. 925.) 

[743] Of course if it be a fact that plaintiff’s son Suleman and his 
clerk Murlidhar (as they state; wont straight from the S.S. “ Nairung” 
to defendants’ ollice on 27th April, and gave infornaation of the loss to the 
head clerk Atmaram, then there is an end of the case. If defendants 
chose to effect a policy witn full knowledge that loss had actually^happen- 
©d, they must bo bound by it. (Arnould, 6bh Ed., p. 235.) But I am not 
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aafciafied that in the present ease the underwriters had such full know¬ 
ledge. Suleman deposed that he told Atmaram that the prow bad sunk, 
** and as my father was ill, should we write to the defendant company ? 
Atmaram replied we need not write, as we were not in the habit of doing 
so.” Suleman was noc cross-examined on this, but Mr. Scott for de¬ 
fendants asked the Court to note that be did not admit tbe alleged 
interview with Atmaram. Murlidhar deposed that be and Suleman 
gave information of the loss, and “ Atmaram told us to give a protest 

in writing to that effect.I am sure that Atmaram said 

to us to give something in writing.” Atmaram in his deposition 
stated that he could not remember any such interview. He admitted 
that previously (as stated by Mr. Currie in his affidavit), losses bad been 
reported verbally to him and by him to his master. (Mr. Currie stated that 
in four instances the losses were reported to the defendants verbally by 
the plaintiff, who produced the tindal’s notarial protest.) But from the 
fact that this loss was not reported by him to bis master, Atmaram 
stated that* no such verbal information had been given to him. In this 
■conflict it is expedient to look at tbe conduct of the parties. There is an 
obvious incousistency io the stories told by Suleman and Murlidhar. 
Plaintiff’s counsel contended that they were speaking of different writ¬ 
ings : the one of a written information of the loss ; the other of tbe 
notarial protest. But if it was the practice to give verbal information of 
the loss when tbe protest was handed in, wbat was the object of Suleman’s 
■query to Atmaram, and how are we to reconcile Atmaram’s answer that 
no writing was necessary with the answer that some writing was neces¬ 
sary ? Atmaram gave his evidence fairly enough ; he did not try to prove 
too much. Ho could not swear no information was given on 27tb, but 
he gave his reason for holding that it could [744J not have been given. 
He is supported by the conduct of the parties as shown by the correspon¬ 
dence. Plaintiff having obtained the policy (and not till then) wrote : 
“We have to bringto your knowledge the fact that a part of salt which was 
covered under your policy, &C-” The learned Advocate General for plain¬ 
tiff argued that plaintiff was nob writing a lawyer's letter, and that the 
expression must not be too closely criticised. But it would not require 
a lawyer’s acumen to state the obvious and vital fact that information had 
been given previously. Kven when defendants replied that they disclaimed 
liability, because the policy wasodated the 30tb, while the goods were 
said to have been lost on 27bb, plaintiff did not state by way of rejoinder 
that information had been given on 27bh. He simplv relied onStho fact that 
defendants by the covering note bad undertaken to issue a policy. Bven 
in the plaint there is no bint of such information on the 27th. The only 
allusion is to the notice of the claim on the 30th April. For all these 
■reasons I cannot bold that plaintiff has established tbe allegation that 
information of the loss was given on 27bh April. It is nob pretended that 
information was given on tbe 29ub, when the premium was paid and tbe 
receipt taken. 

Plaintiff’s counsel in support of his contention that, even under these 
circumstances, plaintiff can recover, relies on the principle laid down in 
Cory V. Patt07i (l) that where underwriters have (as by initialling tbe slip) 
made a complete and final contract binding upon them in honour and 
good faith, whatever events may subsequently happen, the assured need 
not communicate to the underwriters facts material to tbe risk insured 
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against, which came to his knowledge between the time of initialling the 
slip and that of signing the policy, and the non-disclosure of such facts 
will not vitiate the policy of insurance afterwards executed. So here it is 
contended the covering note was available—(see Stamp Act, scb. II, 
art. 16)—to compel tbe delivery of a policy according to the contents of 
the covering note.—that is, on salt for tbe amount of Rs. 51.000 per any 
steamer or steamers of the B.I. Company or of the Asiatic Company. No 
exception [745] has been taken by defendants to the validity of the policy 
which was taken out on 30th April on the ground that it is for Rs. 60,000, 
not Rs. 51,000. Plaintiff’s explanation of the increase in the amount may 
or may nob be true. That is beside the quesbioo. But it is contended 
that the fact remains that as long as the vessel of the B.I. or Asiatic Com¬ 
pany desired by plaintiff to be entered in the policy had not left the port, 
plaintiff could compel defendants to issue a policy for salt per that vessel! 
And if the principle laid down in Gory v. Patton is rightly anplied to 
the present case, then the fact that part of the goods covered by the 
policy had actually been lost, which fact was not disclosed by plaintiff to 
defendants before or when the policy was called for, would not free the 
defendants from their liability. 

For defendants their learned counsel argues that the above principle 
will not apply, because in Cory v. Patton the slip which was initialled by 
the underwriters specified tbe ship, so that there was a complete contract in 

all particulars. Here, on the contrary, the covering note was general_any 

steamer of certain companies. Mr. Scott pointed to the remarks in lonidis 
V. Pacific Insurance Co.(l) (the reasoning in which case was the foundation 
of the judgment in Gory 'v. Patton), where Blackburn, J., delivering the 
jiudgraent of the Court, and speaking of the declaration which has to be 
made on a policy “on goods by ship or ships to be declared,” says : “Nor 
is it necessary that the declaration should do more than identify the 
adventure and so prevent the possible dishonesty of a party insured, who 
might intend to apply the policy to particulnr goods, so that thev should 
be at the risk of the assurers, and he should come on them if there was a 
loss ; and then when those goods had arrived safely, to pretend that he 
intended to apply the policy to another set of goods still subject to risks 
—Harman v. KinystoJi {"2,), Bobinson v Touray (3). Here the defendants 
not unnaturally say, to allow the plaintiff to recover on this policy is to 
r llow him to commit a possible fraud, for it is quite possible that plaintiff 
having obfained the covering note cf 15bh March, [746] 1897. intended 
to take out the policy for the salt shipped on the “Nurani.” but finding that 
that salt was all safely shipped, the chief risk being in the Bombay har¬ 
bour, ho took out no policy iind pretended that he intended to apply the 
policy to other goods. When he found that some of his salt, while being 
shipped on the “Nairung, ” was lost, be naturally took out a policy with 
the name of that stoam-ship entered. 

On a careful consideration of the principle involved, I have come 
to the conclusion that Mr. Scott's argument must prevail. For what 
does the preliminary covering note purport to recite? An agreement 
to issue a stamped policy on receipt of particulars. Those particulars 
do not nocossai'ily include the name of the vessel. It is obvious from 
the slips in Kx. B that the same form is used even though the vessel 
IS named m the preliminary covering note. The particulars relate 
the subject-matter of the policy, which was afterwards declared to¬ 
ll) (1871) L.R G Q.B. G74 (G82). (2J 3 Camp. 160. (3> 3 Gamp, 168. 
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be " 16,000 maunds loose salt/’ It would have been quite open to plain¬ 
tiff on payment of the premiucn to call upon defendants to issue 
the policy to the amount of Rs. 61,000 on 15,000 maunds loose sale in " any 
B. I. or Asiatic steamer or steamers.” That would have been equivalent 
to a policy “ on board ship or ships,” the limitation merely being as to the 
steamers of the two companies named. So far only can it be said that 
there was a complete contract between the parties on 15th March, 
1897. If, then, in equity the defendants must be considered as having 
issued such a policy on 15th March, 1897, could plaintiff recover for the 
loss on 27th April? The answer is “ no,” because he did not declare the 
ship as soon as he was aware of it, and, if possible, before the loss. Ho 
could have declared the ship any day after 14ih April wlien he put the 
goods on the prow to be shipped on the S. S. “ Nairung.” To allow him 
to wait till a loss actually occurred, prior to tbe vessel leaving the port, 
before be actually named the ship, would be to offer a temptation to 
fraud. As the policy was intended to include all risk of craft and boats to 
and from tbe ship or vessel, plaintiff was bound to name the vessel when 
be had put the goods on the boat to be shipped on tbe vessel. As a fact 
the preliminary covering note only speaks of a policy “ from Bombay and 
Salt Ports to Calcutta,” and strictly speaking [747] the completed 
contract between the parties did not cover a policy which .included risk 
of craft and boats to and from the vessel. But this point was not taken 
by the learned counsel, and the mercantile practice apparently being to 
issue a policy in tbe form of Ex. F ou the covering note in the form of 
Ex. C, the original contract may be said to have impliedly included the risk 
of craft and boats to and from the vessel. But it would bo obviously 
unfair to put plaintiff in a better position than if a policy bad been issued 
on 15th March, 1897, on salt “per any B. I. or Asiatic Co.’s steamer or 
steamers.’' Such a policy would have been perfectly good : but the plaintiff 
would have been bound, if possible, to declare tbe vessel before loss. 

(Arnould, 6th Ed., pp. 337. 338). 

No doubt if the preliminary covering note bad named the vessel—th^ 
S. S. “ Nairung,”—then tbe contract would have been complete to tbai* 
extent also, and as the plaintiff would have been entitled at any time to 
a policy on salt shipped by the “ Nairung ” be would have been entitled 
to recover on the present policy, even though he knew of tbe loss 
before the policy was issued. That was exactly tbo case in Cory v. 
Patton (1). Tbe learned Advocate-General seeks to pub plaintiff in the 
same position as if tbe S.S. “Nairung” had been named in the covering 
note. But that would be obviously unfair. If the principle to bo derived 
from tbe authorities is that the time between the slip (covering note.) and 
tbe Dolicy is not to be counted, and tbe latter relates back to the former 
(per Bramwell, B., in Liishman. v. Northern Maritzme Insurance Co. (2)) 
then hero the policy is for salt shipped on any B. I. or Asiatic Co. 
steamer or steamers. If plaintiff wanted to insert the name of the versel 
in the policy, he should have done so, if possible, before loss ; and this 
was possible. In lonides v. Pacific Insurance Co. (3) quoted above, the 
original slip was on hides “ by ship or ships,” and the insurer afterwards 
at the request of the broker initialled a slip on bides by the “Socrates,” 
making no inquiry as to the particular ship proposed, this second slip being 
expressly made in order to be substituted for the slip “by ship or ships” 

Ji} Q'®- 30^- (2) (1875) L.R. 10 C.P. 179 (181). 

(3) (1871) li.R. 6 Q.B. 674. 
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already mentioned. [748] The policy was accordingly executed. It 
was beid that the jury were justified in finding that, regardless of what 
might be the name of the ship, the insurer meant to insure the goods at a 
premium already fixed in the first slip, by the vessel on which these goods 
were really shipped, which was the *' Socrates,” the mistake being an 
innocent ooe and of no consequence. But another policy answering to au 
original slip on goods by the ** Socrates ” was held void by reason of the 
misrepresentation. It is necessary to bear these facts in mind when 
considering the remarks above quoted from the judgment of Mr. Justice 
Blackburn. 

If the object of the declaration is to ear-mark and identify the parti¬ 
cular adventure to which the assured elects to apply the policy, and so pre¬ 
vent the possible dishonesty of a party insured, then in the present case the 
plainbifi should have made the declaration as soon as possible and before 
loss. The same principle was applied in Harman v. Kingston (1) which 
was an action on an open ” policy “ on sugar and cotton as might be 
thereafter declared and valued.” It was found as a fact that there 
had been no declaration before loss ; and Lord Bllenborough ruled 
that where there is an insurance on goods as may be thereafter 
declared and valued, this gives the assured a power by duly declaring and 
valuing before the loss to make it a valued policy ; but that if the assured 
do not so declare and value, it is then an open policy, and the interest 
is matter of evidence at the trial.” The present is an action on a valued, 
not on an open policy. The contract was for a policy on goods on any 
steamer or steamers of two specified steam-ship companies. If plaintiff 
wished the risk to attach to the salt on a declared steamer of one of those 
companies, he should have made the declaration before loss. Similarly 
in Hobinson v. Touray (2), the action was on an open policy on goods to 
be thereafter valued and declared by ship or ships ; the declaration was 
duly made, but a blunder was made in the names of the ships firnt 
declared. This was found to have been without fraud aud without 
prejudice to the under-writers. The assured, therefore, recovered. 

[749] It cannot, in my opinion, be said that there was a mercantile 
practice between the parties to the present suit, contrary to the principle 
above indicated. No doubt defendants have in four instances paid for 
loss occurring between the dates of the slips and of the policies, and in 
two of these (in 1896) the defendants were not bound to make the pay¬ 
ments. if the above principle is correct. It is, however, possible that 
defendants have now realized their mistake, and there is no reason why 
they should dod be permitted to take their stand on the correct principles 
of the law of marine insurance. This right is not taken away because 
plaintiff may have been in the habit, since December, 1893, (when be 
commenced to insure with defendants) of not taking out his policies till 
his salt had been shipped on the steamers. The findings on the issues, 
except as to the covering note being exhausted, will be in favour of the 
defendants, and the suit must be dismissed with costs. 

The plaintiff appealed. 

The appeal came on for hearing before Jenkins. G. J., and Tyabji. J. 

l*lncphc.rson and Raikes, for appellant. 

Scott (Acting Advocate-General) and Ijoiondes, for respondents. 

The authorities referred to were those mentioned in the judgment. 

(1) (1811) 3 Camp. 150. (3) (1811) 3 Gamp. 158. 
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JUDGMENT. 

Jenkins, C. J. —This is an appeal from a decree made by Mr. 
Justice Oandy in a suit brought against the defendants on a policy of 
Insurance issued by them to the plaintiffs, on the 30th April, 1897. The 
facts are fully stated in the judgment of the lower Court and I will mention 
only those which are material for the purpose of our decision in this 
appeal. 

The Dlaintiffs are salt merchants and for some years have had marine 
insurance transactions with the defendants. On tbe I5th ^Jaroh, 1897, 
a covering note or * slip* was issued by the defendants to the plaintiffs in 
the following form :— 

t7S03 ** The British and Foreign Marine 

Insurance Company, Limited. 

“ Preliminary Covering Note, 3 P.M. 

" Bombay^ \bih March, 1897. 

“ To Kasam H. Mitha, Esq. 

“Dear Sir. —We have noted your application in the above company 
as under, and a stamped policy in completion hereof will be issued on 
i*eoeipt of particulars. 

“Amount Ks. 51,000 on salt. Any B. I. and for Asiatic steamer or 
steamers from Bombay and salt ports to Calcutta at il' per cent. 

“ This note will be null and void on departure of tbe vessel from port 
of sailing. 

•• —From 25th May to 31st August, both inclusive, risk of boats 

alongside the vessel between sunset and sunrise is not covered by this 
acceptance.” 

Now it will be observed that in this covering note there is no indica¬ 
tion given of any particular venture for which the policy is to be 
granted, or of any specific goods which are to be insured. At the end of 
March it appears that tbe plaintiffs did put on board a ship which 
came within the class of ships mentioned in the note a quantity of salt, 
but apparently as bo that particular shipment no steps were taken by tbe 
plaintiffs bo bring the covering note into legal operation : at least there is no 
evidence before us that there were. But on the llth April, 1897, the 
plaintiffs put on board the prow ** Futli ” at Urau 594 bags of salt for 
shipment on board the British India steamer “ Nairuog.*' On the 27th 
April, after forty-nine of these bags had been safely ti-anshinped, a sboron 
came on and the prow sank with the 545 remaining bags on board, and 
they were wholly lost. 

In the usual course a protest setting forth the circumstances of the 
disaster was made before a Notary Public on the 28th April, and on that 
day the notarial certificate was obtained. 

On the 29bh April, 1897, the plaintiffs paid the premium on the 
policy, and on the next day (the 30th) the policy was stamped and issued. 
On that day tbe olaintiffs gave the defendants notice of their claim. It is 
on these facts that the suit is brought. 

In answer to the claim the defendants say that the plaintiffs are not 
entitled to recover under the policy, because to the ulainbiffs’ knowledge 
tbe goods had already been lost at the date at C7S1] which tbe policy 
was issued, and that they bad concealed this material fact from the 
defendants. By way of reply to this defence the plaintiffs say (1) that 
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Do4iiceof loss was giTeri, aod that (2) it is immaterial whether such notice 
was given or not. 

As to the first point, it is a question of fact. The Judge of the lower 
Court has found that the plaintiffs failed to prove that notice was given. 
There is a direct conflict of evidence upon the point, and where that is 
the case, I, sitting in a Court of appeal, would be slow to differ from the 
Judge who has bad the advantage of seeing the witnesses and of observing 
their demeanor. (His Lordship referred to the evidence and to the 
probabilities, and continued :—) On the question of fact, then, we concur 
With Mr. Justice Candy in holding that the plaintiffs have not proved 
that notice of the loss was given before the policy was effected. 

It remains to consider the question of law, viz., whether the fact 
that the covering note or slip had been issued made it immaterial 
whether or not the loss was disclosed before the issue of the policy. 
The plaintiff contends that the slip constituted a complete contract 
between him and the defendants, which remained unaffected by any 
circumstances which subsequently occurred. He relies on two cases— 
lonides v. Pacific Insurance Co. (l) and Cory v. Patton (2). I do not 
think these cases apply here. They decide that although a ' slip' cannot 
be sued on for financial reasons, nevertheless it has this effect that it 
constitutes the bargain which binds the parties in honour though not in 
law, and when a policy is subsequently issued in conformity with the slip, 
then, in an action on the policy, circumstances occurring in the interval 
between the date of the slip and the policy cannot be pleaded as a defence. 
The test put in one of these cases is that you must treat a slip as appa¬ 
rently it is treated in America and as it was formerly treated in Hngland 
before financial legislation dealt with it—as a document on which a suit 
for specific performance might he brought. Had such a suit boon brought 
on the slip in this case and had a policy been issued in conformity with it, 
that policy [752] would have been an open policy of insurance. But if 
the policy issued in this case had been an open policy, it is conceded that 
this suit must fail by reason of the non-disclosure of the loss of the goods 
at the time of issue It is impossible to hold that the effect of the slip 
was to give the plaintiff an option to wait until he had incurred a loss 
Defore declaring his goods and taking out his policy. That would be to 
give him without his paying any premium a perpetual insurance which 
would always hold good for him until he suffered a loss against which he 
desired to protect himself. 

I think, therefore, that the second point raised for the appellant fails 
and that the decree of the lower Court should bo affirmed with costs. 

Tyabji, J. —I agree. I had some doubt on the question of fact, but 
I do not fool justified in differing on the point from the Judge of the lower 
Court. On the question of law I concur in what has been said by the 
Chief Justice. 

Decree affi.rmed. 

Attorneys for aopellant (plaintiff).—Messrs. Roughton and Byrne. 

Attoneya for respondents (defendants).—Messrs, Craigic, Lynch 
and Owen. 


|l) (IR7l> L.R. 6 Q.B. 674 ; S. C, on appeal ; (IS72) L. R. 7 Q B. 517 
(2| (l87'2) L.R. 7 Q.B. 304. 
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Sayad Zain {Original Defendant'). Appellant v. Kalabhai 
LaIjIjUBHAI {Original Blaintiff)^ Respondent* [5bh April, 1899.3 

Appeal — Practice—Appeal from a decree in Ihe nrt^wre o/ att award— Case referred to tJie 
decision of a Court, both parties agreeing to abide by such decision. 

Where both parties to a suit referred the matters in dispute between bbezn to 
the Oourt, and agreed to abide by its deoision, and the Court passed a decree 
awarding a certain sum to the plaintiff. 

Held, that no appeal lay from the decree, the deoision of the Oourt being in 
the nature of an arbitrator’s award. 


Oivui. 

2S B. 752 — 

1 Bom. L.R« 
366. 


[F., 88 O* 421 = 9 Ind. Oas. 296.3 

Second appeal frono the decision of Hao Bahadur K. B. Marathe, 

First Class Subordinate Judge of Surat. 

[753] The plaintiff, a pleader, sued to recover Rs. 6,504-3*5, being 
the amount of fees due to him by the defendant for professional services. 

On the 5tb September. 1898, before the suit came on for hearing, both 
parties presented an application to the Subordinate Judge to the following 
effect:— 

“ We have decided that the Court should make a settlement of the 
dispute between us according to Chap. XXXVIII of the Civil Procedure 
Code; and we will abide by whatever decision the Oourt may give. 

‘‘We have specially decided that the Court shall have full authority 
to obtain infovmatiou from the parties in whatever way the Court may 
think proper, but the parties are nob to produce any evidence escepfe 
documentary records.” 

On the 6th September, 1898, the Subordinate Judge passed an order, 
directing the parties to state their objections, if any. on or before 12th 
September, 1898, why the provisions of Chap. XXXVIII of the Code of 
Civil Procedure (Act XIV of 1882) should nob be strictly followed. 

On the 24bh September, 1893, the Subordinate Judge, after bearing 
the parties, passed the following order :— 

“The parties refer me to Raoji Trimbak Nagarkar v. Govhid Vinatjak 
Nagarkar (1) and out of deference to their wishes I need not go through 
the formal procedure of rejecting the suit and registering their application 
as a fresh suit. The defendant should produce, if he has any, the 
accounts and papers in connection with the matter in dispute within eight 
days.” 

On the 25bh October, 1898, the Subordinate Judge gave his decision, 
awarding to the plaintiff Hs. 5,816-11-6 and interest at 6 per cent, 
amounting to Rs. 3,983-4-7, in all Rs. 9,800. 

Be passed a decree for this amount. 

Against this decision defendant appealed to the High Court, 

Scott (with Manekshah Jehangirshah and K.R. Daphtari), for respond¬ 
ent.— No appeal lies in this case. The parties referred all matters in 
dispute between them to the decision of the Subordinate Judge. They 
agreed to abide by his decision. His decision stands on the same footing 
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as ao award. No appeal, therefore, lies from his decision —Raoji Trimbak 
V. GovtJid Vinayak (1) ; Burgess v, Morton (2). 

[ 7543 ^. B. Desaiy for appellant.—The parties expressly referred the 
case under Chap. XXXVIII of the Code of Civil Procedure (Act XIV of 
1882). An appeal lies from a decree passed under that chapter— Jam- 
nadas v. Gotdhandas (3). The lower Court was wrong in dispensing with 
the procedure laid down in that chapter. If that procedure had been 
followed, there could not have been any question as to the defendant’s 
right of appeal. Even taking the lower Court’s decision to be in the 
nature of an arbitrator's award, an appeal lies from a decree based upon 
an illegal award —Nandram Daluram v. Nemchand (4) ; Husananna v. 
Lhi^anna (5) ; Saturjit v. Dulkin (6). 


JUDGMENT. 


Candy, J, In this case Mr. Scott for respondonb-plaintifif bas- 
taken the preliminary objection that no appeal lies ; and we think that 
this objection must prevail. Plaintifif is a pleader who was engaged 
professionally by defendant in some heavy litigation. At the close 
of the litigation disputes arose between the present defendant and 
this pleader, the plaintiff, as to what was really due to the plaintiff 
according to the terms of remuneration which had been previously agreed 
upon. Attempts were made to settle the disputes by arbitration, but 
eventually the plaintiff filed a regular suit fNo. 119 of i896) in the First 
Class Subordinate Judge's Court, Surat. Before the ease bad come to 
a regular hearing, both parties as well as their pleaders signed an- 

apphcation to the Subordinate Judge, dated 5th September, 1898, which 
ran as follows:— 

We have decided that the Court should make a settlement of the 
dispute between us according to Chap. XXXVIII of the Civil Procedure 
Code, and we will abide by whatever decision the Court may give. 

“ We have specially decided that the Court should have full authority 
to obtain information from the parties in whatever way the Court may 

think proper, but the parties are not to produce any evidence except 
documentary records.” 

This application was endorsed on 6th September. 1898, by the Subor¬ 
dinate Judge to the effect that among other things Chap. XXXVIII of the 

Civil Procedure Code required a case stated. He ended bis endorsement 
thus:— 


[ 755 ] The parties and pleaders are informed as to what procedure is 
indispensable, and they are called 00 to state their objections, if anv till 
Monday the 12th September, 1898.” 


Then on 24th Septemboi-, 1898, the Subordinate Judge made the 
following further endorsement :— 

AT The parties refer me to Raoji Trimbak Nagarkarw. Goviiid Vinayak 

Ragarkar {1) and out of deference to their wishes I need not go through 

the formal procedure of rejecting the suit and registering their application as 

a flesh suit. The defendant should produce, if helhas any. the accounts and 

connection with the matter in dispute within eight days. The* 
plaintiff to behave accordingly.” 


(2) (1896) Ap. Oa. 136. 
(5) 18 M. 423. 


(1) P.J. (1897), p. 413. 
<4) 17 B. 367. 
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Subsequently defendant put in a supplementary written statement, 
and on 25th October, 1898, the Subordinate Judge gave his decision in the 
form of findings on the issues which had been previously framed, and 
ordered defendant to pay plaintiff a certain sum. 

Against this decision the present appeal was filed by deferidant. We 
think that on the authority of the case quoted by the Subordinate Judge 
in his endorsement of 246h September, 1898, no appeal lies. 

The very mention of that case shows that the parties must have 
intended that the decision of the Subordinate Judge as arbitrator should 
be final. In that case, as in this, the parties solemnly agreed by them¬ 
selves and by their pleaders to abide by the decision of the Court to bo 
made in a particular way. They cannot, therefore, appeal from it. The 
case of Jamnadas v. Gordhandas (1) was different. In that case the 
parties simply agreed that the Court’s decision should bo arrived 8.t upon 
certain specified materials and no more \ they did not agree to accept that 
decision as final. Hero the parties agreed that they would abide (jnaiiya 
kavcLVB^ by the decision of the Subordinate Judge. The fact that the 
express provisions of Chap. X,XX.VIII of the Civil Procedure Code were 
knowingly disregarded, shows that the proceedings were extvo. cuTSum curitz^ 
and thus the judgment of the Subordinate Judge was in tho nature of an 
arbitrator’s award, against which an appeal c.innot be entertained if the 
competency of the appellate Court is objected to by the party holding the 
judgment. (Sec Burgess v. ATorfonCS).) 

[756] The fact that the Subordinate Judge gave his award in the 
form of a decree will not make it a decree from which a regular appeal can 
lie. Nor is it necessary for us bo express an opinion as bo the steps which 
plaintiff may he advised bo taka in order to reap the beoetits of the 
judgment which he holds. 

We hold that no appeal lias, and dismiss with costs the appeal filed 
by defendant. 

Appeal dismissed. 


23 B. 796^1 Bora. L.R. 370. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons, Acting Chief Justice and Mr. Justice Ranade. 


ISAK {Original Defendant No. 2), Appellant v. KhatIJA 
{Original Plaintiff), Respondent.* [6bh April, 1899.J 

Jurisdiction— Civil Procedure Code (Act XIV of 1832), .•«. 16. proviso, and s 57— 
Relief to be obtained by personal obedience of defendayits—Properly eituate outside 
the jurisdiction of the Court in which the suit is filed — Practice — Procedure. 

Tbo proviso to s. 16 of the Civil Procedure Code <Act XIV of 1882) requires 
oot only that the relief sought should be entirely obtainable through the perso- 
nal obedienoo of the defendant, but also that the defendant should reside 
within the jurisdiction of the Court in which tho suit is filed. 

Held, therefore, that a suit for the detormiuation of an interest in immo¬ 
veable property, filed in a Court within the jurisdiotioo of which the property 
was not situate, did not lie in that Court, as ail the defendants did not reside 
within the juriadiotion of that Court, even though the relief sought oould havo 
been obtained through their personal obedience. 


• Appeal No. 2 of 1899 from order. 

(1) P. J, (1896), p. 424. (2) (1896) A. C. 136. 
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Held, also, that io such a case the Judge ought not to dismiss the suit, but 
return the plaint to be presented to the proper Court under s. 67 oi the Civil 
ProcedurG Code. 


Appel- i in l.r. 121 (124).) 


LATE 
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23 B. 736» 
1 Bona. L.R. 
370. 


Appeal from an order passed by M. P. Khareghafc. District Judge of 
Rafenaeiri, remanding a suit for retrial by Rao Bahadur V. V. Vagle, 
First Glass Subordinate Judge. 

The plaintiff saed in the Court of the First Class Subordicaiio Judge 
of Ratnagiri for a declaration that she was the owner of a thirtieth-share 
of the khoti of the village of TJple, which [757] was situate within the 
local jurisdiction of the Subordinate Judge of Rajapur, and to have her 
name entered in the B Statement, a village record, as such sharer, and to 
recover the profits of the share, and for a declaration that she was entitled 
to pass kabulayats to Government. «&c., &c. In her plaint she stated that 
the suit was filed in the Court at Ratnagiri. because all the defendants 
resided within its jurisdiction and all the reliefs sought could be obtained 
by their personal obedience to the orders of the Court. 

The defendants were twenty-six in all ; some of them admitted the 
plaintiff s claim and others contested her claim on grounds immaterial for 
the purpose of this report. 

The Subordinate Judge dismissed the suit, holding that be had no juris¬ 
diction to entertain it. The folio wing is an extract from his judgment:— 

It is admitted that the village in respect of which the suit is'brought 
is situated within the local jurisdiction of the Rajapur Court. It is plain 
from the prayers as set out (in the plaint) that this is a suit for the 
determination of aright to or interest in. immoveable propertv. Such a suit 
under s. 16 of the Civil Procedure Code must ha instituted in the Court 
within the local limits of whose jurisdiction the property is situate. This 
suit ought to have been, therefore, instituted in the Rajanur Court. It is, 
however, contended by the plaintiffs vakil that the suit was maintainable 
in this Court, because all the parties reside within the local jurisdiction of 
this Court and because the relief sought can be entirely obtained through 
the defendants’ personal obedience. Vide proviso to the aforesaid section. 
But, in the first place, all the defendants do nob reside within the local limits 
of this Court’s jurisdiction. In the next place, all the reliefs prayed for 
in this case are nob such as can be entirely obtained througli the personal 
obedience of the defenciants. It is evident that the determination of the 
plaintiffs share in the village is the principal relief on which others 
depend, and this is a relief which cannot be entirely obtained through 
the defendants’ personal obedience. The plaintiff’s vakil contended that 
the entry of the plaintiff’s name as a sharer in B register wts the principal 
relief and that the main object of this suit was to compel the defendants 
bo give their consent to that entry. But. in the first place, the prayer is 
nob so worded, and, io the second place, no entry of the plaintiff’s name 
in B register can be effected, nor the defendants be compelled to give their 
consent bo that entry, unless and until the plaintiff succeeds in establishing 
her right or share which is denied by the principal contending defendants. 
In any view, the determination of the plaintiff’s right to share in the 
village IS the principal relief sought in this case, and this relief cannot 
surely be obtained through the [758] personal obedience of the defendants. 

I am, theiefom, of opinion that neither the proviso nor the decision at 
I. Li. R. 19 Bom. 43 (Dktkaji v. Pandu) relied upon by the plaintiff is 
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applicable feo this case. It is true that in this case the defendants do 
not take any objection to this Court’s jurisdiction—may, they actually waive 
their obj*?otion. But mere consent of parties cannot clothe this Court with 
jurisdiction which it does not possess.” 

Oq anpeal by the plaintiff the Judge reversed the decree and remand¬ 
ed the case for trial on the merits. In his judgment he said ;— 

No doubt the village of Uple although in the Ratnagiri taluka for b. 7B6» 
revenue pin-Mnse-? is within the jurisdiction of the Subordinate ot j Bom. I«.R. 

Rajapur. Bub I think in this case the relief sought can ba entirrly 370 . 
obtaineil by the personal obedience of the defendants, and, therefore, the 
suit falis within the proviso to s. 16. Some of tbe defendants objected to 
the entry of tbe plaintiff’s name in the revenue registers as a oo-sharer. 
and that is why plaintiff has had to file this suit. She asks for a declaration 
that she is entitled to get her name so entered. She further asks the 
Court to fix the order in which tbe co-sbarers are to manage the village 
and an injunction against defendants not to obstruct her when she 
manages in her turn. None of these reliefs require anything to bo done 
by the Court at tbe village.” 

Befendanb No. 2 preferred a second appeal. 

ATiinckshah J. Taleuarkhan appeared for tbe appellant (defendant 
No. 2).—The District Judge is wrong in holding that the Court at 
Ratnagiri has jurisdiction. The property in suit is situate within the 
jurisdiction of the Court at Rajapur and the suit should have been 
brought there—Civil Procedure Code (Act XIV of 1882), s. 16. The 
plaint states that all the defendants reside within jurisdiction of the 
Subordinate Judge of Ratnagiri. But tbe first Court has found that 
allegation to be incorrect and that all tbe defendants do not reside within 
its jurisdiction. Tbe record shows that one of the defendants lives at 
Tbana, some others at Jaitapur and a third at some other place. All 
these circumstances show that tbe Subordinate Judge of Ratnagiri had no 
jurisdiction to entertain the suit —Keshav v. Vinayak (1). 

There was no appearance for the respondent (plaintiff). 

JUDGMENT. 

Parsons, C. .7. (Acting).—This suit was one for tbe determination 

of an interest in immoveable property, namely, the ^o^h [759] share 

in the village of Uple which was situated within the local limits of the 
Rajapur Court. It was, however, filed in the Ratnagiri Court, and the 
District Judge considered that tbe latter Court had jurisdiction, because 
the relief sought couM be entirely obtained by the personal obedience of 
the defendants, and that, therefore, the suit came within the proviso to 
s. 16 of tbe Civil Procedure Code (Act XIV of 1882). He seems, however, 
to have quite overlooked the fact that this proviso also requires that tbe 
defendant, through whose personal obedience the relief sought could be 
obtained, should reside within the jurisdiction of the Court in which the 
suit was filed. In tbe present case the Subordinate Judge of Ratnagiri 
says chat all the defendants do not reside witbin tbe local limits of the 
jurisdiction of his Court ; the proviso, therefore, will not apply even if we 
assume that the District Judge was right in his opinion that the relief 
sought could be obtained through their personal obedience. We must 
reverse the order of the District Judge. 
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The Subordioate Judge oughb not to have dismissed the suit, but 
returned the plaint to be presented to the proper Court under s. 57 of the 
Code. For this reason we reverse his order of dismissal also, and direct 
him to return the plaint with the proper endorsement. The plaintifl must 
bear the costs of the defendants throughout. 

Orders reversed. 


23 B. 756 = 
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870. 

Before Mr. Justice Parsons, Acting Chief Justice, arid Mr. Justice Ranade. 


PaRSHOTAM Manji {Original Plaintiff), Appellant v. Ganbsh Vinayak 
AND OTHERS [Original Defendants), Respondents.* [6th April, 1899.J 

JEx^cution—Sale in execution subject to mortgage—Suit to set aside sale and for re-sale 
of property free from mortgage — Practice — Procedure—Civil Ptocedure Code iAct 
XlVof s.^287. 

The plaiDtiff. having sold property in execution of a decree subject to a certain 
mortgage lien which had been duly investigated and allowed, brought this suit 
to have the sale set aside and praying for a re-sale of the property free from the 
mortgage lion. 

£7603 JJeld, that ho was not entitled to the relief sought. His proper remedy 
was to have brought a suit for a declaration that the alleged mortgage was null 
and void, and to have stayed the sale till the determination of that suit. 

Second a peal from M. B. Tyabji, District Jufgo of Thana. 

The plaintiff as assignee of a decree attached certain property in 
execution and applied to have it sold. The first defendant thereupon 
intervened and claimed to have a mortgage lien upon it- On inquiry his 
claim was allowed and was ordered to be entered in the proclamation of 
sale. The property was sold subject to this encumbrance and was bought 
by the second defendant. 

The plaintiff brought this suit praying that the sale should be set 
aside and that the property should be re-sold free from the first defendant’s 
mortgage. The lower Courts dismissed the suit. The plaintifif appealed 
to the High Court. 

Manekshah 3. Taleyarkhan, for the appellant (plaintiff). 

Narayan V. Gokhctle, for the respondents (defendants). 

JUDGMENT. 

Parsons, G. J. (Acting).— VVe think that the lower Courts have 
correctly held that this suit will not lie. The facts are these. The 
plaintiff as the assignee of the decree-holder attached certain property 
and asked for its sale. The defendant No. 1 came forward in response 
to notices issued in accordance with the rules framed under s. 287 of 
the Civil Procedure Code, and claimed a mortgage lien over the property. 
His claim was enquired into and was found proved, and was ordered to be 
enborod in the proclamation of sale, and, though tire plaintiff took the 
matter up to this Court, he failed to get the order sat aside. The encum¬ 
brance accordingly remained notified in the proclamation of sale, and the 
property was sold and purchased by the defendant No, 2, 

The plaintiff has brought this suit to have the sate set aside and a 
re-sale ordered of the property freed from the alleged encumbrance. W& 
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think that he is not entitled to this relief. We know of no authority 
which allows of a decree-holder selling property twice over on his own 
application where there has been no irregularity in publishing or conduct¬ 
ing it, and no default committed on the part of the purchaser. His 
proper remedy in the first instance was to have brought a suit for a 
declaration that the alleged mortgage was null and void, and to have 
stayed C7613 the sale till the determination of that suit. Instead of that 
he caused the sale to be held under the proclamation which contained the 
enoumbranoe, and that sale has been confirmed by the Court. No fraud 
is alleged on the part of the defendant No. 2, on the contrary his action 
has been held by the lower Courts to have been throughout bona fide. 
He cannot, therefore, now be deprived of what ho has bought. Possibly, 
if tbe mortgage is non-existent, the plaintifi might have a remedy against 
the defendant No. I in the form of o.n action for slander of title, but that 
is quite different to what he asks for in the present suit. W^e confirm the 
decree with costs. 

Decree confirmed. 
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23 B. 761 = 1 Bom. L.R. 414. 

APPELLATE CIVIL. 

Before Mr. Justice Barsons, Acting Chief Justice^ and Mr. Justice Ranade. 

BalvaNTBAO (Original Plaintiff}, Applicant v. F. L. SPROTT {Original 

Defendant), Opponent.* [lObh April, 1899.] 

Mamlatdar's Court—Jurisdiction of Mamlatdar over officers of Government sued in 
their official capacity—Act XJV of 1869, s. 32—Afi X of 1876. s IS—Bombay 
Irrigation Act {Bom. VII of 1879), s. 48— Leakage water—liights of rxparxan 
proprietors — Water-course. 

A Mamlatdac has jurisdicbioo, under Bombay Act III of 1876, to hear and 
determine a suit brought against offioors of Government for acts purporting to 
have been done by them in tbeir offioial capacity. 

The Irrigation Department has no power, under Bombay Act VII of 1879, to 
dam a stream or a water course on the ground that it derives its supply of water 
by leakage from an irrigation canal. Section 48 of tbe Act only gives the Depart¬ 
ment the special right of charging a water-rate on land which derives beneQt from 
the leakage. 

Water which has leaked from a canal into tbe land of another person does not 
belong to the Irrigation Department, so as to give the latter the right to follow 
it up and claim it as their own. 

If tbe leakage flow was such that it itself had become, in tbe eye of the law. a 
canal or water-course, then tbe rights of tbe persons through whose lands it flowed 
would be governed by tbe law applicable to canals or water-courses. 

A Mamlatdar has no power to ioqviice into matters not covered by the issues 
laid down by the Act itsehf. 

CAppl., -25 B. 39.5 ( 398 ) = 2 Bom. D.R, 1136 ; Qualified, 31 B. 86 = 8 Bom. L.R. 904 
(915)=:2 M.L.T. 13.] 

C762] Application under a. 622 of bhe Code of Civil Procedure (Acfc 
XIV of 1882), 

Suit for an injunction. 

Plaintiff was the owner of certain land (Survey No. 13) at the village 
of Loni, through which a stream of water flowed. 

In 1393 the Irrigation Department sought to levy leakage rates on 
the plaintiff’s land (Survey No. 13), alleging that the water of tbe stream 
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was derived by leakage and percolation from a certain canal caHod the 
^ula Mutba Canal. Plaintiff resisted this levy, contending that the 
wa'wor of the stream was natural spring water and not canal leakage water. 

While this matter was under the consideration of Government, a 
neighbouring owner of land (Survey No. 17) at the suggestion of the 
irrii^ation officers erected a dam across the stream so as to prevent the 
stream flowiug down to plaintiff's land (Survey No. 13). 

Thereupon plaintiff sued the owner of Survey No. 17 in the Mamlat* 
dar's Court and obtained an order directing the dam to be removed and 
plaintiff's use of the stream to be restored. 

Under this order the dam was removed by the village officers on 4th 
June, 1897- 

On the 8bh June, 1897, the irrigation officers re-erected the dam in 
Survey No. 17 which had been removed in execution of tbe Mamlatdar’s 
order, and again prevented the water of the stream from flowing on to 
plaintiff's field. 

Thereupon plaintiff filed the present suit in the Mamlatdar's Court, 
praying for an injunction against the Executive Engineer for Irrigation at 
Poona and three of his subordinates. 

The defendants pleaded (inter alia) that under s. 32 of Act XIV of 
1869 as amended by s. 15 of Act X of 1876, the Mamlatdar’s Court had 
no jurisdiction to try a suit brought against officers of Government for 
acts done by them in their official capacity, and that the plaintiff had no 
right to sue. 

The Mamlatdar held that be bad jurisdiction to take cognizance of 
tbe suit against officers of Government, He further bold, however, chat 
as tue water of the nala was canal leakage water, tbe Irrigation Depart¬ 
ment had a right to erect the dam and to give the sola C763] live of the 
water co the occupant of Survey No. 17. He, therefore, dismissed the 
plaintifl’s suit. 

Against this decision plaintiff applied to the High Court under its 
revisional jurisdiction. 

Branson (with him Ganpat Sadashiv Rao). for applicant.—Tbe 
Mamlatdar was wrong in discussing the title to the water of the nala. 
His finding that the water of che nala is canal leakage water is beside 
the question. Even assuming that it is leakage water, that does not 
empower the Irrigation Department to stop the flow of the water to 
plaintiff’s land. Under s. 48 of Bombay Act VII of 1879 tbe irrigation 
authorities can only levy leakage rates, if the requirements of the section 
are fulfilled ; but they cannot dam up tbe stream, and obstruct the plaintiff's 
user of tho water. The Mamlatdar has no authority to inquire into the 
legality of the obstruction caused —Ganesh v. Rainchayidra (i). The only 
issues be has to try are those specified in s. 15 of the Mamlatdars' 
Courts Act (Bom. Act III of 1876). Ho was bound to find whether or 
not the obstruction wo complained of was caused by defendant within six 
months before suit. But he has not done so. His decision is, therefore, 
illegal. Tho pleadiugs of tho parties show that the issues laid down in the 
Act must be decided in plaintiff’s favour. 

Rao Bahadur Vasudev J. Kirtikar, Government Pleader, for oppo¬ 
nent. The Mamlatdar’s Court has no jurisdiction over officers of Govern¬ 
ment for acts done, or purporting bo have been done, by them in their 
official capacity. Section 32 of Act XIV of 1869. as amended by a. IS' 
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of Aofe X of 1876, s- >ws that the Court of a DiBtriot Judge is the only 
Court whioh can have and deterEnine a suit against officers of Government. 
If a Subordinate Judge or a Court of Small Causes has no jurisdiction 
over them, a fortiori a Mamlatdar’s Court cannot have any. On the 
merits, the Mamlatdar has found that the water of the nala is canal 
leakage water. The defendant No. 1. who is a canal officer, also says in 
bis evidence that the water is leakage water. His opinion on this 
point is final and conclusive under s. 48 of Bombay Aat VII of 1879— 
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Balvant G. Oze v. Secretary of State for India (1). The water being canal l Bom. L.R. 
leakage water, the irrigation [764] officers have the power under the Act 414. 
to regulate the supply of such water in such manner as they think fit. See 
ss. 8, 16, 22 of the Act. For this purpose it is open to them to erect a 
dam across a water-course. And if they erect one, they do no wrong for 
whioh an action will lie. 


JUDGMENT. 

Parsons, J.—The first point raised in^tbis application is, whether a 
Mamlatdar’s Court has jurisdiction under the Act of 1876 to hear and 
determine a suit brought against officers of Government for acts purport¬ 
ing to have been done by them in their official capacity. 

The facts are these :—There is a nala or water-course which rises in 
the bill to the south of Loui. It runs through several fields, among them 
Survey No. 17 and Survey No. 13 (whioh latter field is next to Survey 
No. 17 and belongs to the plaintiff) and ultimately discharges into the 
Mutha Mula river. The irrigation canal is carried over it by a bridge at 
a spot which is over a mile distant from Survey No. 13. The owner of Sur¬ 
vey No. 17 in 1897 built a dam across the nala thus preventing the flow of 
any water into the plaintiff’s fleld ; for this the plaintiff sued him in the 
Mamlatdar’s Court and obtained an injunction, under which the dam was 
destroyed. A few days afterwards the dam was rebuilt by, and by order 
of. the defendants, who are the Executive Engineer for Irrigation at Poona 
and thx'ee of his subordinates, and the plaintiff has brought the present 
suit in the same Court to obtain against them the same relief. 

The Mamlatdar bold that he had jurisdiction, and we think that in 
this he is right. His Court is a Civil Court ; the only enactment cited to 
us as restrictive of the powers of Civil Courts in their jurisdiction over 
persons is s. 32 of the Bombay Civil Courts' Act, 1869, but it mentions 
Subordinate Judges and Courts of Small Causes only, and the Court of a 
Mamlatdar is neither of these. 

Thr next point relates to the legality of the order of the Mamlatdar 
dism'^ the suit, and as to this there can be doubt that the 

Mi has been hopelessly wrong. He framed the proper issues, 

buc .d of deciding as to the possession or enjoyment of the use 

claiu.od, he entered upon a long C765] discussion into the title to 
the water in the nala and came to the conclusion that it was not 
natural water bub canal leakage water and. as such, he says, the Irrigation 
Department had a perfect right to utilize it in the most advantageous 
manner, and to dam it up when and where they pleased, and to give the 
sole use of it to the occupant of Survey No. 17. The fact, that ho thus 
tried a question of title and declined jurisdiction because he found that 
the water belonged to the Irrigation Dapartment and nob to the plaintiff, 
without any enquiry into the question of possession or enjoyment, 
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would oblige ua to reverse hia order and remand the suit for retrial; but 
we think it necessary here to add a few words as to the nature of the 
title thus set up for the defendants by tlie ^amlatdar, for that it was set 
up by the I^amlatdar and not by the defendants is clear from the plead¬ 
ings. Water which has leaked from a canal into the land of other 
persons would not belong to the Irrigation Department, so that the 
latter would have the right to follow it up and claim it as their own. 
Ordinarily it would belong to the owner of the soil, and the Act only 
gives the department the special right of charging a water-rate on the land 
which derives benefit from the leakage (see s. 48 of the Bombay Irrigation 
Act, 1879). If the leakage flow was such that it itself had become in 
the aye of the law a canal or water-course, then the rights of the persons 
through whose lands it flowed would be governed by the law applicable 
to canals or water-courses. In the present case, the leakage flow, if any, 
was into an admittedly pre-exiscing water-course, and, therefore, the law 
applicable to the case is that which would be applicable to that water¬ 
course. 

The Mamlatdar, however, has nothing whatever to do with the law 
of the case ; all he has to do is to determine three simple issues of fact. 
Admittedly there is a water-course and there is a flow of water down that 
water-course, the use of which the plaintiff claims. What, therefore, the 
Mamlatdar has to determine is. (1) whether the plaintiff is actually in 
possession or enjoyment of the property or use claimed, (2) whether the 
defendants are disturbing or obstructing or have attempted to disturb 
or obstruct him in such possession or enjoyment, (3) whether such dis¬ 
turbance or obstruction or such attempted disturbance or obstruction 
[766] first commenced within six mouths before the suit was filed; and to 
pass a decree according to his findings thereon. 

We reverse his present order and remand the case for a decision on 
the merits. All coats to be costs in the cause. 

Banade, J.—In this case the applicant, who was plaintiff in the 
Mamlatdar’s Court, had obtained a decree against one Javeri for the 
removal of a dam which had been constructed by the latter in bis own 
(Survey No. 17) so as to obstruct the flow of a water-course into plaintiff’s 
land (Survey No. 13). This decree was obtained on 3rd June, 1897, and 
was executed by the removal of the dam. Within a day or two after, the 
present defendants, who are respectively (Irrigation) Executive Engineer 
and his subordinates, set up the dam, and obstructed the flow of water 
into plaintiff’s Survey No. 13. and thereupon plaintiff applied under the 
Mamlatdars’ Act for an injunction to restrain the defendants from 
obstructing the flow of water into his land. The question of jurisdiction 
was raised before the Mamlatdar, but he overruled the objection. On the 
merits, the Mamlatdar held that the stream received its water-supply from 
the leakage of canal water, and not from any indenendout source, and that 
as the Irrigation Department had a right to control their leakage supply, 
it cannot bo said that plaintiff had ever possession or enjoyment of this 
water, and there %va9 thus no di.sturbance of that possession. The claim for 
iojuoction was, therefore, rejected by the Mamlatdar. 

The applicant seeks the revision of this decree on the ground that the 
Mamlatdar had no authority under the Act to inquire into any other 
question save that of possession and obstruction, and that his inquiry into 
the source of the supply was ultra vires. The Goverpment Pleader, who 
appeared to support the decree, raised a preliminary question about the 
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jurisdiction of tho Mamlatdar’s Court to entertain the suit, and he also 
urged that the decree was right on the merits. 

It will be convenient to consider the question of jurisdiction in tho 
first instance. It is admitted that the Mamlatdars' Act is silent on the 
point, and contains no limitation as regards the parties to possessory suits 
over which these Courts have jurisdiction. [767j Section 10 of the Act 
directs the Mamlatdar to return the nlaint if tho subject of the plaint is not 
within his jurisdiction. It is, however, contended that as under s. 32 of Act 
XIV of 1869 as amended by s. 15 of Act X of 1876, the Subordinate 
Judges cannot receive or register a suit in which the Government or 
any ofiicer of Government is a party in bis official capacity ; the same 
restriction should obtain in the case of Mamlatdars' Courts, whore, 
as in the present suit, officers of Government are defendants. It may 
be argued, on the other hand, that questions of jurisdiction cannot 
be properly decided on grounds of presumption or aoalogy. Though 
under s. 32 of Act XIV of 1869, the Subordinate Judges’ Courts 
had no jurisdiction over Sirdars who could only be sued in the 
Agents’ Courts, these latter were subject to the jurisdiction of Small 
Cause Courts in the Mofussil until the Act of 1887 was passed into law. 
Similarly, Courts of Small Causes were not subject to the same limitations 
as those which bound the Subordinate Judges’ Courts till s. 15 of the 
Revenue Jurisdiction Act was amended. It was only this section which 
included Small Cause Courts with Subordinate Judges’ Courts as being 
eubject to this restriction of their powers in suits to which Government or 
an ofiicer of Government acting in his ofiicial capacity is a party. The 
Mamlatdar had, therefore, jurisdiction to entertain this suit. It is further 
clear also that the provisions of s. 424 of the Civil Procedure Code have 
no application in respect of the acts of public ofiicers which could not 
possibly be said to have been done by them in their official capacity. On 
the whole I feel satisfied chat the Mamlatdars’ Court had jurisdiction to 
entertain this suit, though irrigation ofiicers were defendants. 

.We have next to consider the decision on the merits. I feel satisfied 
that toe Mamlatdar has gone out of bis way in considering the question 
of the source of water-supply, and basing bis conclusion on the view he 
took of that source of supply. The Act itself lays down the issues that 
must be considered in such suits, and all matters not covered by these 
issues are extraneous, and ought not to influence the decision either way. 
It is admitted that plaintifi had obtained a decree against Javeri, and 
that decree was executed. The irrigation officers, who are parties [7683 
to this suit, in a day or two after re-sot up tho dam ; and this action 
was sought to be justified on the ground that they had power to do so 
under s. 48 of the Irrigation Act. That section, however, empowers canal 
officers only to charge a water-rate on lands which in their opinion receive 
a supply from percolation or leakage or surface flow. It did nob empower 
the defeodants to act in open defiance of the authority of the Mamlat¬ 
dar’s Court, and set at naught the decree of that Court. 

The only issues the Mamlatdar had to consider were, whether the 
plaintiff was in possession, whether defendants obstructed or disturbed 
that possession, and, lastly, whether this disturbance was within six 
months before suit —Basapa v. Bakslunapa (1). The pleadings of the 
parties made it clear that these points must be disposed of in plaintiff’s 
favour. The plea of justification set up on the ground of the source of 
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the water-supply being leakage from the canal was not a point which 
could bo pleaded in the Mamlabdac’s Court— Qa7iesh v. Ramchaiidra (1)— 
and the Mamlatdar was in error in entering upon this inquiry, and basing 
his decision on the result of the conflicting evidence offered on that point. 
The opinion of the Collector Mr, Ommanney was apparently in favour of 
the view that the stream had an independent source of supply. Justifl- 
cation and title other than that of possession within six months could 
only be pleaded in a properly instituted suit in a Civil Court. This is not 
a case where the discretion about the non-interference of this Court can 
be exercised with advantage as was the case in Rikhitia v. Tuloji (2) and 
Nathekha y. Abdul Alii Od). I would, therefore, set aside the Mamlatdar’s 
order, and send back the case to him for a proper and legal order. 

Order reversed and case se7it back. 


23 B. 769 = 1 Bom L.R. 436. 

[769] APPELLiATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Crowe. 


RaghuNatiirao {Oriquial Plaintiff), .A.ppella7tt v. Vasudev AND 
OXHifillS {Original Defe7ida7its), Respondents [13th April, 18D9.J 

Khot—Kholi khasgi landi—Khasqi lindt allotted to a hhoti sharer—Sale of Jehoti 
Occupancy rights i»i khoti khasgi lands- 

Ono Naro was the owner n{ a 14 pies takshim (eharci in a khoti vtliiif^o. To 
this takshitn wero allotted twenty khasgi thikaus, la 1876 Naro mortgaged bia 
khoti takshim to the plaiatiff. 

Id 1880 the takshim was sold in oxecutioo of a dcoroe against Naro and pur¬ 
chased by Ambardukar. Ambardekar sold the takshim to the plaintiff in 1881, 

In 1893 plaintiff obtained a decree against Naro establishing his right to 
recover tbal (or customary rent) in respect of the twenty khasgi tbikans. 

Naro having died, plaintifl brought this suit against Naro'a sons in 1605 to 
ojoct them from tho kbas^t tbikans. 

licld^ that tho plaiotitf was ontillod to rocovor, Tho sale of tbo khoti takabim 
passed with it the khasgi lancU allotrod to tho takshim. Both as mortgagee 
and purchaser of tho takshim plaintilT acquired a title to tho khasgi thikaus in 
dispute. 

Held, also, that the ofijct of the decree which plaintifT had obtained against 
Naro in 1893 in tho root suit was that, in tho absence of any agreoinont, Naro 
was a more tenant-at-will ol tho khasgi thikaus. liable to bo evicted after duo 
notice. 

Held, alsrt, that a khoti sharer has not, with roforonco to a khoti khasgi Lhikan 
allotted to his share, an " occupancy right ” against tho body of khoti sharers, so 
that when bo parts with his shire in tho khoti, his khoti khasgi lands are 
changed into khoti uisbat lands. 

SE(-'0ND appeal from tho dociaion of M. P, Kharoghab, District 
Judge of Katnagiri. 

Suit io ejeettnont- One Naro (tho father of defendants Nos. 1, 2 
and 3) and his brother Dalaji wore owners of a 14 pies takshim (or share) 
in the khoti village of Nivo Budruk to which certain khoti khasgi lands 
wore attached. No formal partition of the khoti had been made, but tho 
sharers for mutual convenience had allotted to each share a part of the 
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Jkhasgi lands, and twenty thikans of these lands had fallen to the share 
held by Naro and Balaji. 

[7703 In 1876 Naro for himself and his brother mortgaged the whole 

of his khoti takshim to the plaintiff. 

In 1879 Naro sold four out of twenty thikans of the khasgi land to 

one Vishvanath. 

In 1880 the share (or takshim) of the khoti village belonging to Naro 
and Balaji was sold in exeoution of a decree obtained against them by one 
Krishnaji Ldikshman, and purchased by Atnbardekar, and in 1881 * 

Ambardekar sold it to the plaintiff. 

In 1889 plaintiff filed suits both against Naro (owner of sixteen 
thikans) and against Vishvanath (owner of four) to recover thal (rent) of 
the twenty khasgi thikans. The Subordinate Judge held that by reason of 
the Court sale of the khoti takshim Naro had lost his status as a khot and 
bad been reduced to the position of an ordinary tenant-at-will in a khoti 
village, liable to pay thal to the plaintiff as khob according to the custom 
of the country. 

This decision was eventually upheld in appeal by the High Court in 
1893 {Rav Raje Sir Dinkarrav v. Narayan)il). 

Subsequently to this decision, Vishvanath re-sold the four thikans of 

khasgi land to Naro. 

Naro having died, plaintiff filed the present suit in 1895 to eject 
Naro's sons (defendants Nos. 1, 2 and 3) and their tenants, (defendants 
Nos. 4 and 5) from the twenty khasgi thikans, after giving them notice 
to quit. 

Defendants pleaded {inter alia) that the plaintiff had nob acquired 
any title to these khasgi thikans either under his mortgage or by his 
purchase at the Court sale ; that tbe khasgi thikans were not comprised 
or included in tbe khoti takshim, and that the defendants were occupancy 
tenants of the thikans, and as such were nob liable to be evicted so long 
ae they paid the fixed rent. 

Tbe Subordinate Judge held that the khasgi thikaus in dispute were 
part and parcel of the khoti takshim, and that consequently when the 
khoti takshim was sold, they passed with it ; that the plaintiff bad become 
owner of the thikans by right of purchase; that the defendants were nob 
occupancy tenants, and were liable [77l3 to be ejected after notice to 
quit. He, therefore, awarded the plaintiff's claim. 

The decision was reversed, on appeal, by the District Judge, and the 
suit was dismissed with costs. 

The following extract from the District Judge’s judgment gives his 
reasons :— 

“ (2) On the second point I hold that the plaintiff has only acquired 
the right of the khot. i.e., the right to levy rent on the khasgi lands of 
defendants Nos. 1 to 3, and not tbe right of occupancy which has remained 
with them. The khoti takshim was mortgaged to tbe plaintiff in 1876 under 
Ex. 46 ; that khoti takshim was sold through the Court in execution of the 
mortgage decree of one Krishnaji Dakshman on 4bh June, 1880, and pur¬ 
chased by one Ambardekar (see sale certificate. Ex. 62), and conveyed by 
him to plaintiff on 27tb April, 1881, under the sale-deed. Ex. 51. In none of 
these documents is there a word about the khasgi lands ; they only deal with 
the khoti takshim. The Subordinate Judge considers that the khasgi lands 
are an inseparable appanage of the khoti. and so when the khoti is sold. 
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the khasgi passes with it. I entirely differ from him on this point. The- 
khasgi lauds are not inseparable from the khoti; they are very frequently 
dealt with separately. Thekhasgi lands do not generally pass when the 
khoti alone is transferred. During my three years’ experience of this district 
I have seen a large number of documents dealing with khoti taksbims 
as well as khasgi lands, and, as a rule. 1 have seen that whenever the 
khoti alone is mentioned, and the khasgi lands are not expressly mentioned,, 
they do not pass. No doubt, instances can be quoted to the contrary, 
but they are rare. I would, therefore, lay the burden of proof upon the 
party who asserts that in any particular case khasgi lands passed without 
explicit mention with the khoti. To show that such has been the 
experience of other ofUcers also, I may quote the report of Captain 
“Wingate (on p. 245 of the ' Katnagiri Gazetteer ’). According to him, ‘ in 
mortgage-deeds executed by the kbob, the mortgage referred to the rents 
and prodts of the village, never to the ownership of a definite plot of 
land, and when a khot mortgaged special pieces of land, it was as bis 
private property, not as a part of the hereditary kbotship.* This is but 
natural, considering that the occupancy right of khasgi lands has little 
in common with the rights of a khot as such, which are generally those of 
management and levy of rent, that khasgi lands may have been acquired 
quite apart from the khoti either by hereditary possession before the 
acquisition of the khoti or by transfer from occupancy tenants after the 
acquisition of the khoti." 

Against this decision plaintiff preferred a second appeal to the High 
Court, 

M. R, Dodas, for appellant.—The plaintiff is entitled to the 
khasgi tbikans both under bis mortgage and by rights of puichase. 
[772] The mortgage-deed nob only refers to the khot’s right to levy rent 
on the khasgi lands, but also to all lands possessed by the khot at the time. 
The khasgi lands are part and parcel of tlie khoti, and as such are included 
both exnressly and by implication in the property mortgaged to plaintiff. 
The sale of the khoti taksbim carried with it the khasgi lands, and the 
X^urchaser at the Court sale acquired a complete title to the khasgi lands 
— Govindrav v. Ravji (1). After the sale, Naro ceased to be a khot, and sank 
to the position of an ordinary tenant-at-will of the khasgi lands. The 
lower Court erred in holding that Naro had occupancy rights in the khasgi 
lands. A kbob is nob, and cannot be, an occupancy tenant of such lands. 
The previous litigation shows that Naro was not an occupancy tenant, bub 
a mere tonant-at-will of the lands. The matter is res ixidicaia. The 
defendants being benanbs-at-will are liable to be ejected after notice to quit. 

M. V. Bhat, for respondents (defendants).—The lower Court has 
found that Naro had no intention to part with the khasgi lands, and that 
this was tho intention of both parties to the mortgage transaction. This 
is a finding of fact and cannot be disturbed in second appeal. This case 
falls within tho principle laid down in Mahadev v. Kashinath (2). What 
was mortgaged was simply the khot’s right to levy rent on the khasgi 
lands which are the absolute and private property of tho khot. It was 
never contemplated that tho mortgage should include tho khofs right over 
these lauds. Suppose the khoti is abolished or attached under s. 27 of 
the Khoti Act, tho khot’s right of occupancy in bis khasgi lands will not 
be affected at all. In respect of the khasgi lands, the khot is himself the 
khatedar ku! and pays rent to himself as khot. As to tho nature of khoti. 
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khaagi lands, see In re Antaji Keshav Tamhe (1) and Secretary of State for 
India v. Sitaram (2). The right to hold the khasgi lands on payment of 
the customary rent is vested in defendants. 

JUDGMENT. 

Candy, J. —The principal question in this ease is whether the 
plaintiff, who is the purchaser of the 14 pies takshim of the defendants 
Nos. 1 to 3 in the khoti of the village of Nive Budruk, is entitled 
after duo notice to eject those defendants from certain r7733 fields which 
have been found to be ** khasgi thikans ’ allotted to the said takshim. 
There is no question as to the identity of the twenty thikans as found by 
the Subordinate Judge after careful enquiry. Both the lower Courts 
find that, though there has been no formal partition by metes and 
bounds of the khoti, yet the different sharers have for mutual convenience 
allotted to each share certain khoti nisbat and also khoti khasgi fields, and 
that the twenty thikans in question were the khasgi thikans so allotted to 
the 14 pies takshim of Naro and BaUji, who are now represented by defend¬ 
ants Nos. 1 to 3. Defendants Nos. 7 and 8 are brothers of Naro and Balaji. 
Defendant No. 6 is an assignee of defendant No. 7, and defendants Nos. 4 
and 5 are tenants of defendants Nos 1 to 3. It was also found that the 
custom of the village^.is for the khoti sharers inter se not to pay tbal for the 
khasgi thikans in their respective shares. This is a custom which is 
very prevalent in khoti villages. 

Now, postponing for the moment a question which arises regarding 
four of the twenty thikans in question said to have been sold to one 
Vishvanabh, and speaking of the twenty thikans as the khasgi fields belong¬ 
ing to the 14 pies taksbim of which plaintiff was mortgagee and then 
purchaser, the first question which arises is, did plaintiff by his position as 
mortgagee and purchaser of the 14 pies takshim acquire any interest in 
these twenty khasgi thikans? It is qui6o possible for a khot when 
executing a mortgage of his share in a khoti’* bo reserve a portion and not 
mortgage the whole. Thus he may reserve his khasgi thikans, and only 
mortgage his share in the rents received from the tenants of the khoti 
nisbat lands. Thus in JMahadev v. Kashinath (3) we have tbe illustration 
of a khoti takshim and a khoti khasgi thikan allotted to that takshim, 
separately dealt with. On the other band, the same Judges (Sir C. 
Sargent, C. J., and Nanabbai Haridas, 3.) held in Gonindravv. Ravji (4) 
that it was wrong to suppose that the purchase of a taksbim would not 
include the khasgi lands allotted to that takshim, even though they were 
not expressly recited, and that the mention of tbe takshim as including the 
lands in the village would necessarily comprise tbe khoti khasgi lands. 
Thus the contrary opinion [7743 expressed by the District Judge in the 
present case is shown to be opposed to authority. 

Eurther, the District Judge was under the impression that the views 
which he expressed were suoported by tbe opinion of Captain ^^ingate, 
as shown in an extract from a report of that officer quoted on p. 245 of 
the Bombay Gas^etteer, Vol. X. The passage in question is stated in the 
Gazetteer to be taken from Bombay Government Selections CXXXIV, 
p. 53 ; and if the District Judge had bad the opportunity of referring to 
these Selections instead of quoting from the Gazetteer, he would have 
.found that the authority he relied on did nob really afford support to the 
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view which ho was expressing. Captain Wingate was seeking to establish' 
his proposition that a khob was a mere collector of Governnoent dues, and< 
bad no interest in the lands cultivated by the rayats. He went on 
to say :— 

“ It will be found, I believe, that the rice and garden lands of khoti 
villages have generally been divided into separate occupancies, which are 
held by the parties in possession quite independently of the khoti vatan. 
The holders of these occupancies either pay revenue to the kbot. or, as is 
sometimes the case when they themselves hold a share of the khoti vatan, 
they pay nothing, the exemotion in this case forming part of the prohts 
of their share. But the rents in all cases and not the land from the khoti 
vatan. And in all the mortgage*deeds executed by the knots it will be 
found that the mortgage refers to a share of the vatan, or the right to the 
rents and profits of the village generally, but never to the possession or 
ownership of a definite and descrihable portion of the village lands. Parti¬ 
cular pieces of lands are occasionally mortgaged by a kbot, but such land 
is invariably, if I mistake, nob, mortgaged as the private property of the 
individual, and not as a portion of the khoti vatan. The mortgagee,, 
with a view to secure his own interests, has the mortgage-deed worded in 
as comprehensive and also specific terms as possible, and if the khoti 
vatan comprehended the ownership of land, (inclusive of a right of 
occupation) I have no doubt whatever that this would be particularly 
described.” 

Captain Wingato then went on to describe a mortgage-deed, which 
like plaintiff's mortgago-deed in the present case was as comprehensive as 
possible : bub (said Captain Wingate) : 

“ Tne nature of the vatan rights over ail these items is nob distinctly 
specified. They are to be inferred from the subsequent part of the deed,, 
in which the mortgagor, who by the deed sinks into the position of an 
ordinary khoti rayat, engages to pay for the rice land he cultivates himself 
as may be settled by agreement betsveen himself and the mortgagee, and. 
for the varkas as a chautheli, i.c,^ at the rate of one-fourth of the crop.” 

1776] So here the mortgagor kbot Naro for himself and his brother 
Balaii by the mortgage-deed 14G) covenanted that for their home-farm 
{amhi <jhari sheli karua tyachi thal) they would pay a crop share—one- 
fourth—by appraisement : they became ordinary khoti rayats. 

Bub this arrangement was soon afterwards modified. Besides the 
khoti khasgi fields allotted to a khoti sharer, he may cultivate some of the 
khoti nisbat lands. Those latter fields would not by being in his occupancy 
be necessarily changed from khoti nisbat to khoti khasgi, for that would 
change the due proportion of khoti khasgi fields allotted to each share. So 
bo prevent any misunderstanding the mortgagor khots, Naro and Balaji, 
passed the agreement (48), in which they recited the covenant of the 
mortgage-deed that they would pay crop share, one-fouibh, for their 
home-farm lands {khasgat amhi sheti karxin), and it was then agreed that 
instead of thal thev should pay a lump sum of Rs. 21 annually for 
their khasgi fields, which wore set forth in detail : if beyond these 
they thomsolves cultivated any other lands, then for such they were to 
pay thal. For the twenty khoti khasgi thikans set forth they were to pay 
the annual makta of Rs. 21 until the mortgage should be redeemed. And 
from the actual cultivators of this khoti khasgi thikans. r.c., Gaua, Hari 
and Dhondo, a separate writing was taken binding these men to pay the 
mortgagee Ra. 20-4*0 per annum, the balance of 12 annas being recover¬ 
able from the mortgagors. 
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Thus we see that the khofci sharers were not themselves actually 
cultivating these 20 khasgi thikans. But it was none the less true that 
they constituted their ** home-farm,” which they might cultivate by hired 
labourers or by letting to yearly tenants. It is difficult to see how a khoti 
sharer’s proprietary interest in such lands could ever be independent of his 
share in the khoti vatan. Such an idea would involve a contradiction in 
terms. A khoti khasgi field must have some connection with a kboti vatan. 
Of course in a mixed village, containing both dhara and khoti lands, a khoti 
sharer may hold certain dhara lands, and these would be quite independent 
of his share in the khoti vatan. If he mortgaged these, the language 
used by Captian Wingate would be strictly accurate. Possibly the 
District Judge in this case was t776j misled by a confusion of thought 
shown by the Subordinate Judge in the Court of first instance. The 
Subordinate Judge said : " In a purely khoti village all land is khoti, 
and there are three varieties of it according to the difference of interests of 
the kbob in the lands. The three classes are khasgi, kularji and khotnis- 
bat.” Now a reference to Molesworth and Gandy’s Dictionary shows that 
in a purely khoti village there canoot be such a thing as kulargi lands. A 
kulargi vidage is one held by dharekaris in opnosition to a khoti village. 
In a purely khoti village there can be no dharekaris. The land is all khoti, 
the division being khasgi, lands held by the khots themselves (their ” home- 
farm ” as it has often been called), and the khoti nisbat lands, viz., lands 
held by cultivators mo^t of whom have oocapancy and some also transfer¬ 
able rights. 

The District Judge remarked that ” the occupancy right of khasgi 
lands has little in common with the rights of a khot as such, which are 
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generally those of management and levy of rent, and that khasgi lands may 


have been acquired quite apart from the kboti, either by hereditary posses¬ 
sion before the acquisition of the khoti. or by transfer from occupancy 
tenants after the acquisition of the khoti.” And in support of this view 
we were referred to certain remarks made by Mr. Justice Parsons at the 
close of his judgment in the Secretary of State v. Nara7jan (1). Now it 
must be self-evident that if a khoti khasgi “ field may have been acquired 
quite apart from the khoti, then it cannot he a khoti khasgi field. If it 
was acquired before the acquisition of the khoti, then it would apparently 
be dhara. If it was acquired by transfer from the occupincy tenant there¬ 
of after the acquisition of the khoti, then it would still remain khoti nisbat 
(as it must have been when held by the occucancy tenant), and it would 
require the assent of the whole body of the kholi sharers to change it from 
kboti nisbat to kboti khasgi. Mr. Justice Parsons’ remarks obviously 
apply solely to the case of one khot owning the whole interest in a khoti 
vatan ; and we have his authority for saying that this is so. Of course, 
if such a khot brings waste lands of his village into cultivation he can 
treat them as kboti khasgi : if they lapse to him from any occupancy 
tenant ho can equally treat C7773 them as khoti khasgi. If the 
kbotship were abolished, and the village treated by Government as 
an ordinary rayatwari village, the kbob would hold such lands as 
an ordinary survey occupant. In this case the District Judge has 
in several places in his judgmeob referred to a kbot’s interest in his 
khoti kbasgl fields partaking of a dual nature, viz., his own occupancy 
right, and his right bo take rent from his tenant-at-will, whom ho 
may put into actual occupation of the land. But there is a fallacy 


(1) P. J. (1899), p. 12. 

519 



23 Bom. 778 


INDIAN DEOISIONS. NEW SERIES 


Viol. 


1899 

APBUi 13. 

AfFEIi’ 

LATE 

Oiviii. 

23 B. 769 = 

1 Bom. L.R« 
486« 


ab the foundation of this proposition. Por what is an “ occupancy 
right ? It is a right ostabiishod hy a tenant against his- superior 
holder, to hold his land in perpetuity cooditionally ou the payment 
of the rent from time bo time lawfully due by him to the superior holder. 
How can a khob establish such a right against himself? If he has such 
an occuoaney right it nQUsb bo against himself and his oo-sbarers in the 
khoti vatan. If ho sells his kboti—that is the sum total of his interest in 
the khoti vatan—then ex hypothesi the purchaser acquires this occupancy 
right. And if, as the District Judge holds, on the occasion of such a sale 
this occupancy right does nob pass to the purchaser, then the vendor, 
who is no longer a khot, is an occuoancy tenant of the fields which were 
once khoti kbasgi, but have now become khoti nisbat. Tins shows that 
there cannot be an “occupancy right” in khoti kbasgi lands. 

The Survey Department, even when it abtempf:©^ to apply a Deccan 
rayatwari system to the villages of the Konkan, did nob overtly assert a 
right to make the actual cultivator of a khoti kbasgi field a survey occupant 
of that field. It did so with regard to ail khob nisbat fields, whether the 
cultivator was of old standing or recent. Bub the “ khoti khasgi thikans” 
wore apparently left in the uncontrolled ownership of the khob. to whose 
takshim they were allotted, or of the whole body of khobs, if there had 
been no such partition or allotment. It is true that s. 5 of Bombay Act 
I of 1880 speaks of a holder of * khoti land” (which would include khasgi) 
acquiring under certain conditions occupancy rights. Bub that comes 
under the heading “ inferior holders ” in contradistinction to the heading 
khots ” above s. 4, and. therefore, it would only empower the Settlement 
Officer at the most to give an occupancv right bo the actual cultivator of a 
[778] khoti kbasgi thikan against the khoti sharer, to whoso share this 
thikan had been allotted. This, even if within the letter of the Statute, 
would be distinctly opposed to the intention of the makers of the Statute, 
and the point if ever it arises will require careful consideration. 

Here the question is, whether a khoti sharer, has, with reference to 
a khoti khasgi thikan aliottod to his share, an *'occupancy right ’ against 
the body of khoti sharers, so that if he parts with his share in the khoti, 
the khoti khasgi lands, which h.ad been allotted to his share, at once pass 
from having been khoti khasgi bo khoti nisbat. The obvious answer to 
such a question is that if the nature of the lauds is thus changed, then 
the purchaser by his purchase does not acquire the full interests of his 
vendor. The vendor had the right of doing what he liked with those 
lands : he could cultivate them hinaself one year : he could let them to a 
tenant the next. Ha paid nothing to his co-sharers in respect of those 
lands, except the survey as-sessraent. Hut the vendee’s position would be 
quite dillereoh : and as regards the co-sharers in the vatan the proportion 
of khoti nisbat and khoti kbasgi fields would be entirely cliaoged. The 
District Judge infers that the ” occupancy right,” which a khot in his 
opinion has in his khasgi fields, could not have in the present case passed 
to the plainbitJ as purchaser of the khoti takshim, otherwise the plaintiff, 
who was first mortgagee and afterwards in 1881 purchaser from the 
Court purchaser in 1880 of tho 14 pies takshim, would at the time of the 
purchase h ive taken actual possession of the kbasgi bhikans, and sub¬ 
sequently instead of enhancing the rent he would have given notice of 
ejectment. But tliis inference ia not good. Plaintitl’ and his agent are 
nob actual cultivators. There is no reason why plaintiff to this day 
should nob be perfectly willing to let defendants Nos. 1—3 remain in 
possession, if they will peaceably pay the rent lawfully due by them to 
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their kho6. But that is just what they will not do, as will presently be 
shown : hence this suit in ejectment. 

Plaintiff having become the full owner of the 14 pies takshim, and not 
tnerely the mortgagee, sued defendants Nos. 1—3. He was at first 
unsuccessful, bub after he had given notice that the agreement for makta 
(43) was at an eud, he succeeded in Suit No. 255 C779] of 1889 in 
recovering thul from Naro andBalaji and in Suit No. 257 of 1889 from 
Vishwanath. The Subordinate Judge held that the mortgage and the agree¬ 
ment for makta were at an end ; that Naro and Balaji bad lost their status ^ 
as kbots and must be regarded as ordinary tenants in a khoti estate, and in 
the absence of a contract must pay rent (i/iaZ) according to tbe usage of the 
locality. At the end of his judgment the Subordinate Judge remarked 
that “ the makta fixed by tbe Settlement Officer was fixed on the 17th 
November, 1888, and the present suit in so far as it seeks a modification of 
it is within time.*' On appeal to the District Court the Subordinate 
Judge, A. P., reversed the Subordinate Judge’s decision, holding that tbe 
agreement to pay makta till the mortgage was redeemed, meant that makta 
should always be paid, the woi-ds ‘ till redemption ’ being simply pub in as 
an expression of hope. Ibis unnecessary bo further notice the judgment 
of the First Class Subordinate Judge, A. P. H's decision was reversed by 
the High Court and that of the Subordinate Judge, restored —Rav Raje 
Sir Dinkarrax) v. Nriraj/anCl) S.irgent, O. J., and Candy, J., lield that by the 
notice putting an end to the makta agreement the tenancy-at-will, under 
which the defendants must bo deemed bo have been holding after the expira¬ 
tion of the agreement, was thus pub an end to, and they thereupon became 
liable bo pay bhal like all other cultivators of khoti lands. Tbis decision 
must mean that, in the absence of any agreement, Naro and Balaji were 
tenants-at-will of tbe khoti khasgi lands, which as part of their takshim 
had passed bo plaintiff. As such benanbs-at-will they would in tbe absence 
of specific agreement pay thal like occupancy tenants (s. 8 of Bombay Act 
I of 1883). But they would be none the less tenants-at-will. And, as 
shown before, it is difficult to see how inferior holders of khoti khasgi 
lands can be regarded as anythiog bub tenants-at-will of those lands. For 
all these reasons we are of opinion that tbe Subordinate Judge was right 
in bolding that plaintiff being now khot of the 14 pies takshim can after 
due notice eject defen lauts Nos. 1—3 from the khoti khasgi bhikans. 

Then comes the question, how is this right affected by the fact 
that while plaintiff was mei-ely the mortgagee of the 14 pies C780] 
takshim. and before the Court sale to Ambardekar, who sold to plaintiff, 
four of the khasgi thikans were purchased by one Vishwanabb, who sold 
them back to Naro and Balaji in 1893 [the District Judge says rented, but 
that is apparently a clerical error]. The Subordinate Judge held that 
Vishwanath was inerely a benamidar for Naro and Balaji; but the District 
Judge took the contrary view, and this io a finding of fact with which we 
cannot interfere. The equity of redemption of this portion of the mort¬ 
gaged property having been purchased by Vishwanath in 1879, plaintiff 
and Ambardekar, when they purchased in 1880 and 1881, became owners 
of the whole takshim, except those four thikans. and the mortgage on them 
is still outstanding. Thus Naro and Balaji having purchased from 
Vishwanath stand in relation to their mortgagee in the same position as 
they stood before the sale to Vishwanath. Regarded in that light they 
might be entitled to plead that they never could be ejected as long as 
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they paid the fair proportion of the makta, Ks, 21, due on the four fields> 
But when plaintiff brought the Suit No. 255 of 1889 against Naro and 
Balaji, in which it was eventually held that the agreement for makta was 
at an end and that N-iro and Balaji were tenants-at-will, he at the same 
time brought a similar suit against Vishwanath (No. 257 of 1889), and 
this suit was eventually decided in the same way as the suit against Naro- 
and Balaji. In a subsequent suit for fchal of the years 1888-89 to 1890-91 
(Suit No. 257 of 1892) plaintiff obtained a consent decree to the same 
1 Bora. L R. effect as before. Further, in Suit No. 506 of 1895 plaintiff claimed thal, for 

all the twenty thikans for the years 1891-92 to 1893-94, and the District 
Judge has held in that case that for these four fields defendants Nos. 1—3- 
must pay thal, so the makta agreement is no longer in force as regards 
those four fields. Plaintiff has appealed against the District Judge's 
decision as regards the sixteen thikans, but defendants have filed no cross 
objections as regards the four fields. Therefore as regards them defendants 
Nos. 1—3 must be regarded as mere tenants-at-will, and plaintiff, who is 
khot, wbetbor as mortgagee or purchaser, can eject them after due notice. 
Whether defendants Nos. 1—3 can now sue to redeem tbe four thikans and 
so regain their position as khots of the four fields, is a question as bo 
which we need not express an opinion. 

[781] Mention was made above of the decision of the Settlement 
Officer in 1888 that Naro and Balaji and Vishwanath were “occupancy 
tenants of the khoti khasgi tliikans, and as such liable to pay makta only. 
Bub the decision of the High Court in 1693, alluded to above, clearly 
reversed the decisiou of the Settlement Officer as to status, and the rever¬ 
sal of the decision as to rent followed as a matter of course (c/. the ruling 
of the Full Bench in Antaji v. Atititji (1).). 

The onlv remaining question is as to the rights of the other defendants 
in these thikans. Tue District Judge concurred with the Subordinate 
Judge in bolding that these riglits do not affect the plaintiff’s claim ; and 
we see no reason for differing from that view. 

For the above reasons we must reverse the decision of the District 
Judge and restore that of the Subordinate Judge. Defendants Nos. 1 to 3 
will bear plaintiff's costs throughout as well as their own. The other 
defendants will bear their own costs throughout. 

Decree reversed. 
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Before Sir L. FI. Jenkins, Chief Justice, and Mr. Justice Candij, 


SiDHESVAR {.Ori^iinfxl Blainiiff), Appellant v. Bat^aji AND OTHERS 
(Original Defendants), Respondents.^' ri2th June, 1899.] 

MortQaqc—Suit for sale o! mortgaged iyropcrly^Rcgulation V 0 / 1827 ^ is S_ 

Special Q(jreeuient — T^vnitation. ’ ' * ‘ 


brought thia suit in 1895 on a mortgaRo-bond. dated 1870. to recover 
the baUnce due on the raoriRaRo b> sale of the mortRaHcd property, or, in the 
alternative, for poscossion of the property until payment of the balance The 
mortR^Ro cinramed a stipulation that, oo default of payment of interest by the 
mortRagor. tbe mortpagee should take possession and hold possession in lieu of 
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interest, and that suoh possession should oontinuo until the mortgagor paid the 
principal and interest that remained unpaid when the mortgagee took possession. 

The Judge dismissed the suit, holding Ibat the claim for possession was time- 
barred, and the claim for the sale of the property could not be enforced, as the 
[7823 mortgage-bond contained a special agreement which took the case out of 
clause (8) of s. 15 of Regulation V of 1627. 

On appeal, held, reversing the decree, that s. 15 of Regulation V of 1827 was 
not applioable, as the mortgagee never was in posssssion, and that the claim to 
enforce the mortgage security by sale was not barred. 

£R., 6 Bom. L.R. 110 (122).3 

AppeaIj from the decision of E. Pratt, District Judge of 

Sholapur. 

The plaintiff Sidhesvar, a minor, represented by his next friend, the 
Collector of Sholapur, brought this suit in 1895, to recover Rs. 1,080, the 
balance due on a mortgage-bond executed on the 17th June, 1870, by the 
deceased defendant Habaji bin Piraji to his (plaintiff’s) deceased uncle 
Krishoapa for Rs. 540 by sale of the mortgaged property, praying, in the 
alternative, for possession of the property until payment of the balance 
due. The following is the translation of the mortgage-bond sued on :— 

“ Mortgage-bond (passed) to Krishnappa bin Mahadappa Hagre, 
liingayat Vani, * * by Babaji valad Piraji Par.il * occupation 

agriculturist, in Fasli year 1280, the mortgage-deed written as follows : — 

The former debo due to yon from us is Rs. 540, (on this) we shall 
pay interest at one rupee per cent, per mensem ; and the following ances¬ 
tral property of ours is (given) is mortgage 
(Particulars of the property). 

“ The aforesaid ancestral property has been in our possession from 
before and had been mortgaged by a registered mortgage-bond dated 
the I7bh October, 1866. An account is now made of all former dealings, 
and this mortgage has been effected as security for the said rupees ; bub 
the management {vahivat) of the lands shall be with ourselves ; we shall 
derive income therefrom and pay your interest every year in the month 
of Chaitra, and if in anv year you do nob receive your interest from us, 
at that same time wo shall pub you in possession of the mortgaged pro¬ 
perty ; thereafter you should pay the Government assessment and eii]oy 
the profits in lieu of interest. Thereafter we shall resume possession, 
(only) after the crops of the year have been removed, when wo shall pay 
the principal debt and the arrears of interest due befoi'o your being pub 
in possession. Till then we shall have no claim to these lands. We shall 
take receipts for payments of the This mortgage bond has been 

executed of our own free will and accord. Dated Jeshta Vadya 4th, 1792, 
17bh June 1870.” 

Bapu, the son of the mortgagor Babaji, replied that he had no 
knowledge of the mortgage ; th^.b only a moiety of the mortgaged pro¬ 
perty belonged to him ; and he prayecl that an account of the C7833 
mortgage transaction shoul I bo taken under the Dekkhan Agricul¬ 
turists’ Relief Act (XVII of 1879). 

Defendant No. 2. Aba, the brother of the mortgagor Babaji, cooteoded 
that the lands had been divided many years ago between himself and 
his brother, that a half share had been allotted bo him at the partition ; 
that he was nob bound by the mortgage, and that the claim, so far as his 
share was concerned, was barred by limitation. 

The Judge of the lower Court found that the mortgage executed by 
Babaji was proved, but that it only affected bis half share, and that the 
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debb due was now Es. 540. He held, however, that the plaintiff's claim 
for possession was barred by limitation, and that having regard to the 
terms of the mortgage-bond, it was clearly the intention of the parties 
that the property should not be sold ; that the provision that the mortga¬ 
gee should continue in possession until the debt should be discharged was 
a special agreement: and that as the bond contained no promise to pay, 
and fixed no time for payment, the plaintiff was not entitled to either of 
the remedies he sought (see cl. 3 (l) of s. 15 of Reg. V of 1827). 

The following is an extract from his judgment :— 

It is proved that at the time of execution (of 
the mortgage) Babaji, defendant No. 1, and his brother defendant No. 2, 
were joint. * v They, however, effected partition after the great 

famine and have been separate in estate for eigh^'^een or twenty years. 
There is no evidence chat Babaji executed the deed as manager and for a 
family purpose so as to bind his brocher. The mortgage, therefore, does 
not bind the moiety of the estate which is in the possession of defendant 
No. 2, or those who hold under him. It is admitted chat the amount speci¬ 
fied in the deed is made up half of principal and half of interest. The 
mortgage contains a promise bo pay interest, and provides that, in default of 
payment of interest, the mortgagee shall take possession of the mortgaged 
property. As the mortgagee has neglected to enforce this remedy, he is 
nob entitled to interest subsequent to the mortgage. The balance due, 
therefore, is the original debt of Rs. 540. 

The real question for decision in this case is whether the 
plaintifi is entitled to either of the reliefs ho ulaims. The claim for 
possession of the mortgaged property is admittedly time-barred. 

The o^hor relief sought is recovery of the balance by sale of the 
mortgaged property. 

“The deed recites that the property is mortgaged for the debt; the 
mortgagor promises to pay interest at fixed annual dates; it is further 
provided that, on his making default of payment, the mortgagee shall take 
possession and hold possession in lieu of inCerest, and the last provision 
is that such possession shall continue until the mortgagor pays tlie principal 
and the incorosb that remained unpaid when the mortgagee took possession. 

“ It was clearly, therefore, not the intention of either party that the 
property should be brought to sale. The provision for the possession of 
the mortgagee to continue until the debt is discharged is a special agree¬ 
ment which takes the case out of cl. (3) of s. 15 of Reg. V of 1827. The 
deed contains no promise to pay and fixes no time for payment. The 
plaintiff is not entitled to either of the reliefs he claims.” 

The plaintiff appealed. 

Vasnr^ev J. Kirtikar (Government Pleader), for the appellant 
(plaintiff).—The Judge has misconstrued the mortgage-deed in bolding that 
it was not the intention of the parties that the mortgaged property should 
be brought to sale. Section 15 of Reg. V of 1827 is not applicable,'because 
wo were not in possession of the mortgaged property. Clause (3) of that 
section cannot operate to our prejudice, because there is no special condi¬ 
tion iu the deed that the property shall not be sold for the realization of 


(I) SectioD 15 of Bombay Regulation V of 1827, ol. 3 : — 

•• Tbird. —In the absence of any special agreement, or recognized law or usage to 

the contrary, either party may at any time, by the institution of a civil suit, cause the 

property to be applied to the liquidation of the debt, the surplus, if any. being restored 
to the owner. r . , a 
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our debt. A mortgagee haa the right to recover his mortgage money by 
sale of the mortgaged property— Motiram v. Vitai (1) ; Venkatesh v. 
Narayan ; Mahadaji v. Joti (3) ; Datto v. Vithu (4) ; ■ Yashvant v. 
Vithal (5). 

We do not press our olaim against the property in the hands of 
defendant No. 2. 

There was no appearance for the respondents (defendants). 

JUDGMENT. 

Jenkins, C. J.—This is a suit brought by the plaintilf to enforce a 
mortgage security, and the first question to be considered is whether the 
claim is time-barred. The District Judge of Sholapur [7863 Bijapur has 
decided this in the affirmative on the ground that tbe plaintiff’s only 
remedy was a suit for possession. 

On tbe part of the appellant it is contended that this decision is wrong, 
and that the plaintiff is entitled to enforce his security by sale. In our 
opinion this contention is right. 

Having regard to the date of the mortgage, the Transfer of Property 
Act (IV of 1882) does not apply, but the District Judge appears to have 
thought the case was governed by s. 15 of Reg. V of 1827, and on that 
assumption he has held that there was a special agreement, which takes 
the case out of ol. 3 of that section. We do not agree with this view. Even 
if the section applied, we think, there was no such agreement. But beyond 
that it seems to us that tbe section has no application seeing that the 
mortgagee never was in possession. We, therefore, hold in accordance 
with the prior decisions of this Court, to which our attention has been 
drawn, that the plaintiff is entitled to enforce his security by sale, and 
consequently that his claim is not barred. 

The Government Pleader who appears for the plaintiff has conceded 
that be cannot support tbe claim for a sale of the entirety and, therefore, 
the decree will not affect the moiety, which is in the possession of the 
defendant No. 2 or those who hold under him. 

The District Judge has held that the balance due is Rs. 540, and as 
its correctness has not been impugned before ua, we do not disturb his 
finding on that point. 

Tbe Court allows the appeal, reverses the decree of the lower Court 
and passes a decree for the plaintiff for Rs. 540 and costs in this and the 
lower Court to be realized by a sale of the moiety of the mortgaged property 
in the possession of respondent No. 1, or those who hold under him, in 
case such amount and costs are not paid within six months from the date 
of the decree of thia Court. 

Decree reversed. 


(1) 13 B. 90. (2) 15 B. 183. (3) 17 B. 425. 

(4) 20 B. 408. (5) 21 B. 2G7. 
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[786] APPEHjIiATB CIVIL. 

Before Mr. Justice Parsons and Mr, Justice Ranade. 

KaLHANDAS {Original Plaintiff)^ Appellant v. TULSIDAS {Original 

Defendant)^ Respondent* [12th June. 1899.J 

Injunction—Light and air—Easement ^Damages -^Practice where amoxint of injury does 

not justify injunction^ 

The plaintiS sued for an injunction restraining the defendant from erecting a 
building which interfered with the light and air coming to the plaiotiS’s house. 
The lower appeal Court found that, though the light and air of the plaintiff's 
bouse wasseusibly diminished by the defendant’s building, there was not such 
substauti’il damage done as would justify an injunction, and it dismissed the 
suit with costsi being of opinion that the plaintiff's remedy, if any, was a suit for 
damages. 

Held, that the lower Court w-is right in not granting an injunction, but instead 
of dismissing the suit, and referring the plaintiff to another suit for damages, it 
ought itself to have directed an inquiry as to the damiges sustained by the plaint¬ 
iff by reason of the diminution of the supply of light and air to his house. 

CP.,2S.L.R 65 (67>; R . 36 M. 11= 11 Ind. Cas. 642 = 21 M.L J. 742= 10 M.L.T. 121 
(122) = (1911) 2 M.W.N. 89 ; 13 Bom. L.R, 905 = 12 Ind. Cas. 3S1.] 

Second aopeal from the decision of E. II. Moscardi, Distriefc Judge 
of Surat. 

Suit for an injunction. Plaintiff sued for an iujunction directing the 
defendant to pull down a building which ho was erecting on a piece of 
open land adjacent to plaintiff’s house, and restraining him from proceed¬ 
ing with the building, alleging that the building materially diminished the 
supply of light and air which the plaintiff had uninterruptedly enjoyed for 
rnoio than twenty years through the windows of his house, which 
overlooked the open land. 

Tlie Subordinate Judge granted the injunction. 

On appeal the District Judge rejected the plaintiff’s claim, holding 
that no sufficient case for an injunction had been made out. His reasons 
were as follows :— 

The point for decision is whether the diminution of light and air 
caused by the defendant’s building is sufficiently serious to justify an 
injunction for the removal of the building. 

“ I find this in the negative. The law on the subject is to be found 
in Ghanashainv. MotobaiX), in which it is laid down that in order to 
justify an injunction [787] for tlie removal of a building on the ground of 
its interfering with the access of light and air to another building, ibis 
nob enough bo show that the light and air of the latter building have been 
sensibly diminished, but it must ho shown that the damage is large, 
material, and substantial, and that the latter building has been rendered 
uofft for the purpose for which it might reasonably be e.<pocted to be 
used. I have personally inspected the buildings in suit, and have come 
to the conclusion that applying this principle there is no ground for an 
injunction. The building complained of is a sorb of wooden staging or 
set of two balconies one above the other, entirely open on the west side, 
on which it is (]uita close to plaintiff’s house, in fact virtually contiguous 
^ it, and on the east or opposite side. The light coming to the windows 

* Bpocial Appeal No. 661 of 1698. 

<1) 18 B. 471. 
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on the grouod and first fioors is somewhat diminished by the two 
baloonies overhanging them, but not to suob an extent as to be even 
•disagreeable. Two small openings in the wall of the ground floor, chiefly 
intended for ventilation, are closed up so far as the light from them is 
-concerned. Bub they still admit the air freely. A window in the 
upper or second storey is crossed by the upper balcony of the defendant’s 
wooden staging, and there is a sensible diminution of light there ; bub 
the room cannot be said bo be completely darkened or rendered unfit for 
the uses to which it is ordinarily pub. From the lower balcony the defen¬ 
dant and his family can approach close to the plaintiff's first floor window, 
and look right through his house, and this is no doubt intensely disagree¬ 
able bo the plaintiff. This, however, is not the grouod on which the 
injuuction is sought I am, therefore, of opinion that a case for an 
injunction is nob made out ; bdcause though the light and air of the 
plaintiff’s building has been sensibly diminished, there is not such a large, 
material and substantial damage as would justify the granting of an. 
injunction, iior has the plaintiff's building been rendered unfit foi* any 
purpose for which it might reasonably be expected to be used. The 
plaintiff's remedy, if any, is by a suit for damages. 

I reverse the decree of the lower Court, and reject the plaintiff’s 
claim with costs on plaintiff throughout.” 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

Naoindas Tulsidas, for appellant. 

N, V. Ookhale, for respondent. 

JUDGMENT. 

Parsons, J. —The District Judge has given good and sufficient 
reasons for not granting an injunction in the present case, bub he was wrong 
in dismissing the suit with costs and referring the plaintiff bo another suit 
bo recover pecuniary damages for what was found by him to be a sensible 
diminution of the supply of light and air to the plaintiff’s house. It is within 
the jurisdiction of a Court to give relief by way of damages when it refuses 
£788] an injunction, and it is the practice of the Courts in England to 
direct an enquiry as to damages though nob prayed by the bill— I^adij 
Stanley cf Alderly v. Earl of Shrewsbury (1). In the present case the 
plaint asked for an injunction or for such other relief as the Court might 
think fib to grant. The case thus resembles the case of Gallon v. 
Wyld (2), in which a decree to ascertain what damages the plaintiff bad 
sustained was ordered. 

We ask the Judge of the lower appellate Court to take evidence and 
record a finding on this issue, viz. : — 

What money damages is the plaintiff entitled to recover from the 
defendant for the injury complained of and found proved *? and certify the 
same to this Court within two months. 


(1) (1876) 19 Eq. 616, 


(2) (1863) 32 Beav. 266. 
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CRIMINAL REFERENCE. 

Before Mr. Jtistice Parsons and Mr. Justice Raiiade. 


Queen-Empress v. Dabhai Kabhai.* [22od June. 1899.] 

Salt Act (Bom. Act II of 1890), s. 47 (a) (1)—Possession, of soH water with the intention 
of tr.anufactuting salt. 

The mere possession of salt water with the intention of manufacturing salt 

therefrom is not an offence under the Bombay Salt Act (Bom. Act II of 1390). 

Reference by J. K. N. Kabraji, District Magistrate of Kaira, 
under s. 43H of the Code of Criminal Procedure (Act V of 1898). 

The accused was convicted by the Third Class Magistrate of Borsad 
under s. 47 (a) of Bombay Act II of 1890 and sentenced to a fine of Rs. 5, 
for having in his possession salt water for the purpose of manufacturing 
salt. 

[789] The evidence against the accused showed that salt water was 
found in his house and that he admitted his intention to manufacture salt 
therefrom. But no salt was actually manufactured. 

The District Magistrate was of opinion that bbe offence of manufactur¬ 
ing salt without a permit was not complete, and that the more intention 
was not punishable under the Act. 

The District Magistrate, therefore, referred the case to the High Court. 

The reference came on for disposal before Parsons and Ranade. JJ. 

There was no appearance for the Crown or for the accused. 

JUDGMENT. 

Parsons, J.—The District Magistrate is right. The possession of 
salt water even with the intention of manufacturing salt therefrom is not 
made an offence under the Bombay Salt Act. 1890. We, therefore, reverse 
the conviction and order the fine to be refunded. 


23 B. 789 = 1 Boro. L R. 420. 

APPELLATE CIVIL. 

Before Sir Zj. B. Jenkins, Chief Justice, and Mr. Justice Gandy. 


LaksiimibaI AND ANOTHER (Original Defendants'), Appellants v. 
Sarasvatibai and another (Original Plaintiffs), Be$ponde 7 its,l 

[26th June. 1899.] 

Hindu law—Adoption by senior wxdorc — IVidoiu's capacity to adopt—Ixnplied prohibition* 

In the absence of express prohibition the husband’s oonsoat to an adoption by 
his widow IS always to be implied. 

The question of implied prohibition is one of legal inference from the facts found* 
and It IS open to the Court to inquire into its correctness in e^econd appeal. 


• Criminal Reference No. Co of 1899. f Second Appeal No. 689 of 1898. 

(11 Section 47 (o) of Bombay Act II of 1890 provides as follows :—“ Whoever, in 
contravention of this Act, cr of any rule or order made under this Act. or of any 
lioense or permit obtained under this Act, manufactures, removes, or transports 
salt, shall, for every such oftence. be punished with fine which may extend to Rs. 600 
or impnsoomoDt fora term which may extend tc 6 months or both.” 
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Bemble.—the Bombay Presidenoy the widow’s right to adopt is inherent 

and not merely delegated. 

5 smb20.—In the absence of express prohibition by the husband, the widow’s 

power to give or take in adoption is oo-extensive with that of the husband. 

[a.. 25 B. 537 (611).] 

Second appeal from the decision of Hao Bahadur Vatnan M. Bodas. 
Pirst Class Subordinate Judge of Sholapur with appellate [790] powers, 
oouhrming the decree of Bao Saheb M. Davlatrai, Subordinate Judge of 
Pandharpur. 

Suit to set aside an adoption. 

In April, 1894, one Yeknatb Bamohandra died without leaving a 
son, but Leaving two widows, viz., Bakshmibai (defendant No. 1) and 
Sarasvatibai (plaintiff), and one daughter Mathurabai. the child of 
Sarasvatibai. 

In September, 1894, the two widows partitioned Yeknath’s estate, 
each taking a moiety. 

In January, 1895, Lakshmibai adopted one Ganesh (defendant No. 2) 
whereupon Sarasvatibai and her daughter Mathurabai brought this suit to 
set aside the adoption, and for a declai'ation that Lakshmibai had only 
a life interest in the moiety of the property taken by her on partition, and 
that Ganesh (her alleged adopted son) had no interest in the property at all. 

The plaintiffs contended that the adoption was invalid on the following 
grounds :— 

(1) That Lakshmibai (defendant No. 1) had not only no authority 
from her husband to adopt, but had been forbidden to adopt. 

(2) That she bad refused to live with her husband, and as a fact had 
lived separate from him for twenty years. 

(3) That the authority to adopt had been given to Sarasvatibai (the 
plaintiff) by Yeknath, the deceased husband. 

(4) That at the time of the adoption, Lakshmibai was untonsured. 

(5) That Ganesh, the adopted son, was older than Lakshmibai, who 
adopted him. 

(6) That Lakshmibai had received half of the deceased husband’s 
property on the express condition that she would not adopt. 

The Subordinate Judge found that when partition of Yeknath’s 
property was made between the two widows, it was not agreed that 
Lakshmibai No. 1 should not adopt; that the adoption was not invalid on 
the ground of Lakshmibai being untonsured ; that Sarasvatibai (plaintiff 
No. 1) was not expressly authorized by [7913 Yeknath to adopt; that 
Lakshmibai was not expressly forbidden to adopt; that Ganesh was not 
older than Lakshmibai. He hold, however, that the fact that Lakshmibai 
had been fora longtime separate from hor husband,and had been on 
unfriendly terms with him, prevented her from making a valid adoption. 
He, therefore, declared the adoption invalid. 

On appeal by the defendants the Judge confirmed the decree, 
holding that a widow’s power to adopt was not inherent, but delegated 
by her husband, and that under the circumstances of the present case no 
inference of such delegation could be made. 

The defendants preferred a second appeal. 
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Setlur with Balkriskna N, Bhajekar, for the appellants (defend* 
ants).—We contend that a widow’s power to adopt is not a delegated 
power, at least in the Bombay Presidency. It is a privilege which she 
enjoys in right of her wifehood—of her being a patni. No doubt this 
power, like all other powers of hers, is subject to her paramount duty, 
namely, the duty of implicitly obeying the commands and wishes of her 
husband. It is this duty that prevents her from exercising this power 
without the permission of her husband during his lifetime— Narayan v. 
Na7ia Manohar (1). But the Vyavabar Mayukha (Mandlik’s Hindu 
Law, p. 57) distinctly lays down that even though alive, if he becomes 
infirm on account of age or otherwise and incapable of exercising his 
authority, she can herself adopt without waiting for bis permission. 
After bis death, unless he has expressed his wish, either in words or by 
conduct, that she shall not adopt, she has always the right to adopt. It 
has bean held that a minor’s widow can adopt— Patel Vandravan v. 
Patel Manilal (2). Then, again, when there are^^ several widows, the 
eldest alone can adopt, and, as pointed out in Padajirav v. Ramrav (3), 
the preference is based on the fact that the eldest widow alone is patni 
and as such is preferentially entitled to the privileges of that status. 

[Jenkins, C.J. —When a wife or widow adopts, to whom does 
she adopt—to herself or to her husband ?] 

[792] We submit that the question in that form cannot arise, as the 
Hindu law regards the husband and wife as one individual. The identity 
of the wife with her husband is a leading principle, nob only of the 
Mitakshara, bub of tho whole Hindu law— Gojahai v. Shriinant Shahaji- 
rao (4). So when the husband adopts, he adopts for her, and when the 
wife or widow adopts, she adopts for him and for herself also. The 
circumstance that the husband has the authority at any time to deprive 
the wife permanently of the power to adopt, does not necessarily implv 
that the power is his and not hers. It is only an instance of the obedience 
which the wife owes to the husband according to Hindu law. This is 

shown clearly by the law as now settled relating to the power of a 

co-parcener's widow to adopt— Vithoha v. Bapu (5). 

[Jenkins, O.J.—What about the disqualified heir’s widow; can 
she adopt ?] 

We submit she can. Such an adopted son, no doubt, would not get 
the share which the father would have gob if he had not been labouring 
under a disqualification, but this disability of such adopted son is due to 
tho Court’s engrafting the principles of the law of property on the law of 
adoption which under Hindu law is a quasi religious institution. The 
Bull Bench decision in Ramchandra v. Miilji J^anabhai (6) on the question 
of tho motive of a widow in making an adoption removes all doubts on 

this point, and wo submit that so far as the Bombay Presidency is 

concernod, the power of the widow to adopt is her own and not a delegated 
power. 

Bven if the view wa contend for be nob upheld, still from the facts 
of the present case it is impossible to inter any implied prohibition. Tho 
Judge has relied on Dnyanoba v. Radhahai (7), But the facts of that case 
were totally different. 


(1) 7 n.n.C.R.A.C.J. 153. 

(4) 17 B. 114 (122). 

(7) P. J. (1834), p. 23. 
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[Jenkins, C.J.—Is no6 the question of implied prohibition one of fact 
and the Judge’s finding on it binding on us in second appeal ?J 

Implied prohibition is a mixed question of law and fact, and it is 
to be inferred from facts found, and this Court has the power to see 
whether the inference drawn is legal or otherwise. The plaintiffs 
£7933 have admitted, by giving us after the husband’s death a half share 
in the property, that our status as paini was still existing, and that being 
so, we had a right to exercise the power of adoption incidental to that 
status. 

Naravan G. Chandavarkar^ for the respondents (plaintiffs) :—We do 
not deny that in the Bombay Presidency the widow has always the power 
to adopt in the absence of the husband’s prohibition, express or implied. 
In the present case the Judge has, after careful consideration of all the 
circumstances, found that there was an implied prohibition. Whether in a 
particular case there was implied prohibition or not, must be decided with 
reference to the circumstances of the case, and it is a question of fact. In 
the present case the detailed description given by the Judge of the scene 
that occurred at Ahmednagar at the time the defendant separated from 
her husband, can leave no doubt that she had given up all connection 
with her husband. Under chese circumstances the inference drawn by 
the Judge, who is himself a Brahmin, of implied prohibition is quite 
justifiable and it cannot now bo disturbed. It would be unnatural to 
infer that the husband would have directed his widow, who separated 
from him in her very childhood, not long after the marriage, and who 
never cared to go back to him during the twenty-five years of his sub¬ 
sequent life, to adopt a sou for himself while there was another widow of 
his who always lived with him and bad borne him a daughter. These 
circumstances, we submit, clearly show that there was an implied 
prohibition by the husband. 
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Sctlur in reply.—To imply prohibition it is not enough to show that 
there was no affection between the husband and the wife. It must bo 
shown that the husband applied his mind to the question, and indicated, 
his desire that the wife should not adopt —Ramji v. Ghamau (3). 


JUDGMENT. 


Jenkins, O. J. —The plaintiffs have brought this suit to obtain a 
declaration that the adoption of Ganesb Yaknath Kowlagi (defendant 
No. 2) by Lakshmibai (defendant No.l) is unauthorized and invalid. The 
adoDtion in question was made by defendant No. 1 as the elder co-widow 
of Yeknath Ramchandra Kowlagi ; and it is impugned by the plaintiffs, 
who are th© junior co-widow [794] and her daughter, on the ground that 
defendant No. 1 was, by the implied prohibition of the deceased husband, 
disqualified from adopting. It is, so fai* as this present appeal goes, con¬ 
ceded that Lakshmibai, as the senior co-widow, could adopt in the absence 
of prohibition, and the only question to be determined is whether a 
prohibition is to bo implied; for admittedly none is expressed. Both the 
lower Courts have found this in the aflirmative, but it is contended before 
us on the part of th© appellants, the elder co-widow and the boy whom 
she has purported to adopt, that this finding is based on inferences nob 
justified by the facts, and that consequently it is open bo us, even on second 
appeal, to enquire into its correctness. Th© respondents, on the other 


(i; 6 B. 498 (504). 
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band, maintain that this finding cannot be questioned in this Court, and 
in any case it is correct. 

It appears to me that the determination of the question whether an' 
incapacity on the part of the elder co>widow results from the facts found 
by the lower Court, under the circumstances of this case, involves matter of 
legal inference, and is in consequence properly open to us even on second 
appeal. It has been argued before us on the part of the appellant that a 
widow's power to adopt does not rest on any delegation from her deceased 
husband, but is her own inherent right, and it is obvious that the distinc* 
tion may have more than an academic value. The commentaries, which 
prevail in this Presidency, seem to me strongly to favour the view thus 
contended for, but some at any rate of the more recent decisions in this 
Court contain expressions that point in the other direction. In the view 
I take of the present case, it is not necessary to decide the point, but the 
inclination of my opinion (though I reserve to myself the right to reconsider 
the matter hereafter, if necessary) is that ia this Presidency the widow's 
right is inherent and not merely delegated. 

Though at first sight} it might appear that the husband’s right to forbid, 
indicated that his authority, either express or implied, was n ecessary, still it 
may well be answered to this that his right to forbid and the widow’s 
consequent inability to adopt are referable rather to the paramount duty 
incumbent on a Hindu wife to obey her husband’s command, than to a 
delegation of [795] power from him. But even if it be that the widow’s 
right is not inherent, still it must be conceded that at any rate the husband's 
consent is, in the absence of prohibition, always to be implied. In this 
case, as I have already said, there is no express prohibition, nor can I see 
in the circumstances anything to justify the conclusion that one should be 
implied. Let it be granted that the parties did not live together ; still 
that alone cannot be sufficient, and I am wholly unable to see that the 
husband by any disposition of his property or in any other way has so 
acted that a prohibition proceeding from him can he implied. At the time 
of separation the elder widow was not deprived of the token of marriage, 
and her status and right to succeed to a share in her husband’s property 
have been recognized by the compromise to which our attention has been 
called ; nor has there been such unwifely conduct on her part as, according 
to the authority on which the respondents rely, ■would disqualify her from 
her right to adopt. I, therefore, hold that adoption made by her is valid. 

I think the decision under appeal is wrong : it must, therefore, be reversed 
and the suit dismissed with costs hero and in the lower Courts. 

Candy, J.—Tbe question in this second appeal is whether, on the 
facts found by the lower Courts, the legal inference arises that there 
was an implied prohibition by the husband preventing his senior widow 
Lakshmibai from adopting a son. 

This question is, in my opinion, one of law and not of fact. To 
borrow the language of the Privy Council in the recent case of Lala Beni 
Rovi et al. v. Kundaa hall et al. (decided 11th March last) (1) with 
referouco to the cognate question of acquiescence, implied prohibition is 
not a question of fact, but of legal inference from the facts found. It is 
unnecessary to recite at length those facts, which are fully set out by the 
learned Judge of the lower appellate Court, who fully believed the story 
told by the independent witness Mr. K. Patwardhan. That shows that 


(1) 26 I.A. 68 (65). 
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in 1878 or 1879, when the wife was still almost a child, on the one side 
the wife and her father, and on the other side the husband and 
h.is mother, came to an agreement that for the future the wife 
should live with her father, and not with her husband, who should 
in no way be liable for her maintenance. It is unnecessary to discuss the 
question as to who was mainly responsible for this estrangement, but it is 
admitted that there never has been any charge made against the lady’s 
moral character. In this respect, the case is entirely different from D^iya- 
noba V. Radhabai (1), quoted by the lower Courts. In that case, the husband 
repudiated his wife on account of her bad conduct, and she formed a pat 
marriage with other men. Under those circumstances this Court held 
that it was impossible to hold that there was any implied authority in the 
woman to adopt, and that express authority would, therefore, be necessary. 

Here the learned Judge of the lower appellate Court has held that as 
a general rule in this Presidency where there is no express prohibition by 
the husband—and there was admittedly none in the present case—then 
there is implied authority, but that this general rule may be subject to excep¬ 
tion under circumstances which show that there was implied prohibition. 
He held that in the present case there were such circumstances which show¬ 
ed not only that there was an implied prohibition, but also that an express 
authority was necessary. In my opinion such an inference was wholly 
unjustified by the facts. The story told by Mr. Patwardban shows that while 
Xjakshmibai absolutely refused to join her husband and mother-in-law in 
their pilgrimage to Paitban, asserting her great unhappiness with them, her 
father also refusing to let her go and asserting that she had been cruelly 
treated by her mother-in-law and pointing to a branding mark on her per¬ 
son, on the other hand the mother-in-law, not denying the branding, was 
willing that the girl should stay with ber father, if he would be responsible 
in future for ber maintenance, and if the girl would give up her ornaments. 
The mother-in-law even demanded the girl’s manqalaiitray but this was 
nob given up: only two ornaments were taken by the girl from her person 
and given to the mother-in-law, who then went away with her son, the 
latter having been a silent party in these proceedings. From that day 
Ijakshmibai never saw her husband again. After some years—shortly 
after her husband’s death—she went to his house [797] and claimed 
from the junior widow the half share in his property. Her position as bis 
senior widow was eventually recognized, and she was given the property. 
Nothing was then said about any adoption ; the idea did not apparently 
occur to the parties. Subsequently she adopted the second defoodant. 

Oq these facts, which are undisputed, it seems to me impossible to 
draw the inference that express authority was necessary, or that the 
husband impliedly prohibited adoption. 

I have treated this case on the principle followed by the lower 
appellate Court, viz.y that it was for the party contesting the adoption to 
show that under the circumstances express authority from the husband 
was necessary, or that there was an implied prohibition on his part. It 
was contended by the learned pleader for appellants before us that the 
power of a widow to adopt is a right incidental to her position as widow, 
and does not depend upon any authority expressly or impliedly delegated 
to her by her husband, and that, therefore, in the absence of any express 
prohibition by the husband, the right remains unimpaired. In the view 
which I bake of the case it is unnecessary bo discuss the authorities 


1899 

JUNB 26. 

APPBIi- 

BATB 

Giviii. 

23 B. 789 = 
Bom. L.R. 
420. 


(1) P.J. (1894), p. 22. 

533 


23 Bom. 798 


INDIAN DEOISIONS, NEW SERIES 


[Yol. 


1899 

JUNE 26. 

Appel¬ 

late 

OlVIL. 

23 B. 789 = 
1 Bom. L.R, 
420. 


quoted by the learned oounsel. Bat I may allude to a recent case^ 
not quoted by counsel, which is of the highest authority, and which 
may be used as supporting his contention. It is the ease of* Sri Balusu 
Gurulingaswami v. Sri Bahisu Ramalaksfunamma (1) decided by the Privy 
Council on the 11th IVIarch last. In that case the point was taken that 
the gift or reception of an only son in adoption, if not invalid in law, is so 
improper that in the absence of express authority given by a husband, 
his widow has no power to efifect it. Their Lordships said : “ The only 
authority for the argument of the appellants is the opinion of the late Sir 
Michael Westropp delivered in the ease of La/cs/t.Tiappa v. Ramava, which 
was decided in the High Court of Bombay in the year 1875 and a report of 
which was after a long delay inserted in the 12th Bom. H. C. Rep., p. 364. 
That learned Judge [798] held that, assuming that a man’s only son may 
be given in adoption by himself, yet, if he has not expressly given bo 
his widow an authority bo make such a gift, it cannot be implied by 
law. Now the power of a widow to give or iaSre in adoption differs in 
different schools of Hindu law. Their Lordships are ooc retrying this 
Bombay decision. In Madras it is established that, unless there is some 
express prohibition by the husband, the wife’s power, at least with 
concurrence of sapindas in cases when that is required, is co-extensive 
with that of the husband. That is certainly the simplest rule, and 
it seems to their Lordships most consistent with principle. The 
distinction taken by Westropp, O. J.. appears bo have been quite 
novel, and also at variance with a decision by his predecessor Sir Michael 
(? Matthew) Sausse. There may bo some peculiarity in the school of law 
which prevails in Bombay to support it, though it has nob been brought to 
their Lordships' notice. ” In the present case no consent of sapindas was 
required : Yeknath was a separated Hindu. If, then, the principle to be 
followed in such a case in Bombay is that, in the absence of express 
prohibition by the husband, the widow’s power to give or take in adoption 
is co-extensive with that of the husband, it is possible that some 
expressions in previous decisions of this Court regarding this important 
question will require modihcation. 

I know of no peculiarity in the school of law which prevails in 
Bombay cutting down the widow’s power to give or take in adoption. 
On tlie contrary, as Mr. Mayno says. (Hindu Law and Usage, § 118), 
in Western India the widow’s power of adoption is even greater than in 
Southern India. As their LDrdships in the Privy Council said in Sri 
Raghunadha v. Sri Brozo Kishorc (2), the law of Madras is something 
intermediate between the stricter law of Bengal and the wider law of 
Bombay. 

In Viihoha v. Bapic (3) I had occasion to trace the development in 
the Bombay Presidency of the law regarding the right of a [799] widow, 


• There is some mistake hero. The decision in LaJcshtnappa v. Romaun was civan 
and was reported in 1875. The previous decisions in HJhalsabai v. Vitlioba 17 Bom H 
C. Rep., Appx., p. xrvj) given by Siusse. C.J., and Hebbort and Forbes, JJ., and which 
was overruled by the decision in Ltaksinnappa v. Ramava, was given in 1362 and was 
^ported in the volume of 1670. So, too, the decision in Dayabai v. Bain (7 Bom. H. 
C. R©P'. Appx., p. I.) IQ which Westropp, J., differing from Tucker and Warden JJ., 
doubted whether, according to the Marabha School, a widow can adopt without the 

express authority of her husband given prior to his decease, was given in 1866 and was 
reported in the volume of 1870. »uu 


(1) 26 I.A. 113 = 22 M. 398. 
(3) 15 B. 110 (118-125). 


(2) 3 I. A. 154 (191). 
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nob having the permission of her husband, fco adopt a son. The tendency 
of later decisions has been in the direction of still further development. 
E’er instance, to take the question of a widow’s motives in taking a son in 
adoption i the development of the law in force in this Bresidency may be 
traced through the cases of Patel VcLndTaiVCL7i v. Patel J^atiHal (1) ! 
li£ahablesh.var v. Durgahai (2^ ; Bhimawa v. Sangawa (3) ; while now we 
have the ruling of our Full Bench— RamchaTidra v. ^ulji (4)—that a 
widow in this Presidency having the power to adopt, and a religious 
benefit being caused to the deceased husband by the adoption, any 
discussion of her motives in making the adoption is irrelevant. 

This disposes of the last shred of an objection which might possibly 
be raised to the adoption in the present case. I have no doubt that the 
plaintiff’s claim to set aside the adoption should be dismissed, and I 
would do so, setting aside the decrees of the lower Courts with all costs 
on plaintiffs. 

Decree reversed and suit dismissed. 


(1) 16 B. 665. (2) 22 B. 199. (3) 22 B. 206. (4) 22 B. 653. 
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OBIGINAL CIVIB, 
Before Mr. Justice B. Tyabji. 


Bromley {Plaintiff) v. The G.I.P. Railway Company 
{Defendants).* (14:bh and 16tfa March, 1899.] 

Bailway Company—Negligence—Negligence of Railway Company in leaving door of 
railway carriage open or unfastened—Burt caused to passenger while trying to secure 
door. 

Leaving tbo door of a railway carriage open or unfastened amounts to negli¬ 
gence on tbo part of a railway company, and tbe company ie liable for any injury 
caused thereby to a passoogor. 

If any inconvooieuce or danger is caused by the negligence of the company, a 
passenger may lawfully attempt to got rid of euoh inconvenience or danger, 
provided that in doing bo he runs no obvious risk disproportionate to the incon¬ 
venience or danger, and is not himself guilty of any negligence ; and. if in such 
attempt he is injured, tbe company is liable in damages. 

The door of a railway carriage attached to a train running from Poona to 
Bo]QQbay was left open or unfastened when the train left the ICbandala Station. 
The plaintiff was then asleep in the carriage. He subsequently awoke when the 
train was passing through a tunnel and found that the whole of the door, which 
opened outwards, had been torn away from its binges, except the upper part or 
sunshade, which was Happing backwards and forwards against the side of the 
tunnel and tbo door post of tbo carriage. In attempting to secure it, tbe top of 
tbe plaintifl’s finger was torn away and the bone of one of his fingers fractured. 

Reid, that the injuries were caused by the negligence of the Railway Com¬ 
pany and that the plaintiff wae entitled to damages. 

Suit to recover damages for injuries caused to plaintiff by the alleged 
negligence of the defendants. 

C23 On the night of the 13th October, 1898, the plaintiff travelled 
from Poona bo Bombay in a first class carriage on tbe defeodants' railway. 
The brain left Poona at 9-30 o’clock P. M. At one of the intormodiafco 
stations (Khandala) one of the passengers in the same carriage alighted 
and the carriage door was left open. The plaintiff was asleep in the 
carriage, and the brain left tbo station with bho door open. This door 
opened outwards and towards bho rear of the train. The plaintiff stated 
that shortly after the brain left the station he awoke and found that the 
train bad entered a tunnel and that the door was broken off, and “ the 
sunshade or the remaining portion of the said door continued bo frequently 
strike the side of tbe tunnel with such violence as to endanger the safety 
of the carriage.” The plaint further stated :— 

“The plaintiff endeavoured to secure the said sunshade or broken 
portion and to close the same, but in so doing the third finger of the 
plaintiff’s right hand gob jammed in the broken portion of the said door, 
the whole top of his said finger being torn away and the bone of bis fingor 
ifractured.” 
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He claimed Ks. 4,600 as damages. 

The defendants (inter alia) pleaded that there was no obligation or 
duty cast on the plaintiff to endeavour to secure the said sunshade, nor 
was there any necessity for him to do so ; that his attempting to do so 
was a voluntary act, and that, therefore, they were nob liable. They 
further pleaded that the plaintiff’s injuries were caused by his own 
negligence, and that the negligence of the defendants (if any) was nob the 
proximate cause of the injuries to the plaintiff. 

Macpherson and Scott, for plaintiff.—The defendants' servants were 
negligent in leaving the door of the carriage open. The door was carried 
away when the train entered the tunnel, but the broken sunshade was 
left, and was an inconvenience to the plaintiff, and a danger to the carriage, 
and the plaintiff was justified in endeavouring to fasten it, so as to remedy 
the inconvenioDco and avoid the danger. In doing so he was injured and 
he is entitled bo damages —Gee v. Metropolitan Railway Company (l) ; 
Metropolitan Railway Company v, Jackson (2); Richards v. Great Eastern 
Railway Company (3) ; Adams v. Lancashire and Yorkshire [3] Railway 
Company (4) ; Rohson v. North Eastern Railway Company (5) * Lee v. 
Nixcy (6>. 

Lanij (Advocate-General) and Lowndes, for defendants :—The plaint¬ 
iff must prove negligence —Wakeiin v. L. <£ S. W. Railway Company (7) ; 
Engelhart v. Earrant and Co. (8). The plaintiff does not allege there was 
any danger or inconvenience to himself. If there was. no doubt, ha might 
try to remedy ic —Rohson v. North Eastern Raihoay Company (5) ; Lee v. 
Nixey (6). The plaintiff’s act was reckless ; it was his reckless act that 
caused the injuries. 


JUDGMENT. 

T\abji, J. The suit is filed by the plaintiff to recover the sum of 
Rs. 4,600 as damages sustained by the plaintiff by reason of the injuries 
caused to the third finger of the plaintiff’s right hand by the alleged 
negligence of the company. The facts of the case may be shortly 
summari^^ed as follows :— 

The plaintiff is a dental surgeon carrying on business in Poona and 
Bombay in co-partnership with Mr. Charles Efford, the Poona branch 
being usually conducted by the plaintiff and the Bombay branch by his 
partner, Mr. Efford. On the 13th October, 1893, the plaintiff left Poona 
for Bombay by 9-30 P.M. brain. He travelled in a first class carriage, and 
in the same compartment there was Mr. Saunders, an Assistant in Trea¬ 
cher and Co. Mr. Saunders alighted at the Khandala Station and the 
door of the compartment was left open. This door was nob shut or fast¬ 
ened by any of the servants of the Railway Company and appears to have 
been broken or torn away from the carriage just before the accident in 
question happened. The circumstances leading up to the accident are 
described by the plaintiff in his evidence in the following words. He 
says :— 

I remember the 13bh October last. I travelled from Poona to 
Bombay by the 9-30 P.M. train in a first class compartment. One gentle¬ 
men, Mr. Saunders, of Treacher and Co., was with me. I went to sleep. 


(1) <1873) L.R. 8 Q.B. 161 (179). 
(3) (1873) 28 L.T. <N. 8.) 711. 

(3) (187.')) L.R. 10 Q.B. 271. 

(7) IJ886) 12 Ap. Ca. 41. 


(2) (1877) 3 Ap. Ca, 193 (205, 212). 
(4) (1860) L.R. 4 C. P. 739. 

(6) (1890) 63 L.T. 285. 

(8) (1897) 1 Q.B. 240. 
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I was aslasp when fcha train arrived at IChandala. I was not oonscious 
of Mr. Saunders leaving the carriage. I awoke with a start and I saw 
the door was gone except the sunshade, the green part of the 

sunshade at the top. I saw it from the shaded gas light in the 

carriage flapping about. It seemed to be flapping against something— _ 

banging is the appropriate word. I could not say what it was banging 24 B. t=» 
against—banging to the door-post and back. I got up, and as^ Bom. L.R. 
the door came to, I went up to the door, and as the piece of door ^ 34 , 
came towards me, I took hold of it. I mean the door was coming 
towards me. When I seized the door it nipped my finger. I cannot say 
how the door nipped my finger. It was all done of a sudden. I find the 
time from leaving Khandala to the place where we stopped before the 
catch-siding is about four and a half minutes. I felt the door nip me. 

It was not a pleasant feeling. I was in great pain, not at the moment but 
after. The pain gradually increased until I got to Karjat. After I was 
nipped I let go. It was done in a second. I do not know whether I got 
hold of the door. I got out at the reversing station and told the guard and 
asked him for water. He brought a pail of water. The guard tied up the 
door with his pocket handkerchief to prevent its swinging open. I then 
went on to Karjat. The door was fastened up with wire at Karjat.” 

In cross-examination, the plaintiff said :— 

“ When I went to sleep, one of us put the shade over the lamp in the 
carriage. When the accident happened to my hand I cannot remember 
whether the shade was on or not. The carriage I was in was a carriage 
with two compartments and a bath-room in the middle. There was a seat 
at each side of the carriage and one at the end. The door was at the end 
of the carriage. The door that flew open was on the left-hand side going 
to Bombay. Facing the engine it was on the left-hand side. I was sleeping 
on a seat at the left-hand side of the carnage with my feet towards where 
the door was. After I was started from my sleep I walked up, and seeing 
that the door was gone, and the piece was flapping, I got hold of it. I 
cannot say bow long it took me to get on my legs. It was all done 
immediately. The train was moving when I tried to catch the door. I 
should not like to say I was fully awake before I was pinched. I think I 
must have got bold of it. I think I did, and it pinched my finger. It 
was dark in the tunnel. I distinctly saw what I was going to catch as it 
came to. I tried to catch it as it was coming towards me. Immediately 
afterwards the train slowed down and stopped in the tunnel directly 
afterwards. The train has to stop before you go to the reversing station. 

I knew wo had to stop there. I imagine my fineer was hurt in the middle of 
the tunnel. I think it was hundred yards between the accident and where 
we stopped. When I woke up I did not know we wore in the tunnel. I 
had no time bo think. It was all done in a moment. I cannot remember 
whether it was a hot or cold night. I cannot say whether the windows 
were open then. The door opened outwards. The binge of the door is 
furthest from the engine. * I do not know bow many boards of 

the sunshade were gone. The whole of the door was gone except two 
pieces hanging. There was a piece of iron hanging at each end. Some of 
the boards were gone. I think they wore the lower ones, I think some 
of the boards were gone from the bottom. I cannot say whether the 
part left actually struck the tunnel. The door had gone a long time. When I 
£53 gob up, there was only the sunshade loft. After the door had gone, 
the noise continued. The noise continued after my finger was injured. 

1 cannot say if the sunshade hit the tunnel after I received my injuries. 
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But I beard a noise of its hitting. The noise was caused through the 
remnants of the door bitting against the tunnel and flapping against the 
carriage.” 

The above evidence, which is entirely uncontradicted and was given 
in a fair and ingenuous manner, seems to me to establish the following 
facts :— 


(1) That the door was broken away in consequence of its having 
been left open, or not fastened, at the Khandala Station. 

(2) That a sense of great present discomfort and a vague feeling of 
possible or impending danger crossed Mr. Bromley's mind when he was 
startled by the noise, and saw the door gone. 

(3) That it was with a view to get rid of this inconvenience and 
real or supposed danger that the plaintitf attempted to seize and secure the 
sunshade or the remnant of the door. 

(4) That it was in consequenco of this attempt that be was injured. 

The question for determination, then, is—whether the company is 

liable to the plaintiff under the above circumstances ? 

Now a series of cases has laid it down, and indeed it was not disputed 
before me, that it is the duty of the Railway Company to see that the 
doors of the carriages are properly shut and fastened before the train leaves 
any particular station. (See Gee, v. Metropolitan Raihvay Company (1), 
Metropolitan Railway Company v. Jackson (2), Richards v. Great 
Eastern Railway Company (3), and Adams v. Lancashire and Yorkshire 
Railway Company {‘Yi.) The above cases clearly establish that leaving 
fcho door open or unfastonod amounts to negligence on the part of the 
Railway Company, for the consequences of which bbe company is liable 
to the passengers. These cases and also the cases of Robson v. North 
Eastern Raitzvay Co?npany (5), Lee v. Nixey (6), Wakelin v. L. and S. 
W. Railway Compazty (7J and Enyclhart v. Farrant and Co. (8) seem to 
me to establish fcho legal proposition [6] that if any inconvenience or 
danger is causod by the negligence of the company, a passenger may 
lawfully attempt to get rid of any such inconvenience or danger, provided 
that in doing so he runs no obvious risk disproportionate to the 
inconvenience or danger, and is not himself guilty of any negligence, 
and that if in such attempt ho is injured, the company is liable in 
damages. The 07i7<s of proving the company's negligence of course lies on 
the plaintiQ', but the onus of proving the passenger's negligence lies on 
the defendants. 

Tbo first question, then, which I have to consider is—was there any 
sufliciont incouvonienco or ^danger to the plaint!^ caused by the breaking 
away of the door or the banging of the sunshade which he was entitled to 
get rid of? Now Mr. Bromley’s evidence merely states the facts. He 
eiblior did not or could not analyse his own motives and feelings before 
ho attempted to secure the sunshade. He is evidently not of an analytical 
turn of mind and had great difficulty in placing before the Court clearly 
tho reasons which must have influenced his conduct. It seems to me, 
howovor, a fair inference from bis evidence and conduct that he must 
have ai)pr 0 hend 0 d a great inconvenience from the noise caused by 
tho banging of the sunshade and a possible imminent danger from its 
striking against the tunnel or the side of tho carriage itself. This state of 


(U (I873> L n. 8 Q.B. I6l. 
(.3) (1873) 28 L.T. <N.S.) 711. 
(5) (1876) L.R. 10 Q.B. 271. 
(7) (1886) 12 Ap. Ca. 41. 


(2) (1877) 3 Ap. Ca. 193. 

(4) (1869) L.R. 4C,P. 739. 
(G) (1890) 63 L.T. 285. 

(8) (1897) 1 Q.B. 240, 
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things was admifcfeeaiy produced by the defendants* negligence in not fast¬ 
ening the door at Khandala. It follows that Mr. Bromley was vrtma 
facie justified in attempting to remove this inconvenience and possible 
danger, though the extent and magnitude of it have not been clearly 
explained to the Court, and were from the very nature of the case incapa¬ 
ble of being accurately ascertained or gauged at the time. Did he, then, 
run a risk disproportionate to the inconvenience and danger he was trying 
to remedy? What be attempted to do was to seize the flapping or 
banging sunshade in order to secure it in some way. He evidently did 
not consider there was any danger in doing so, and I am unable to see 
that there was any obvious danger in what he was doing. Was he. then, 
negligent in the mode in which he was carrying out his intentions ? I 
cannot see how.he could have attempted to catch hold of the sunshade 
otherwise than as ho did. He had no other means to lay hold of it than 
his o%va hands, and housed them, so far as I can see, in the ordinary 
way without any sense of danger. 

Wore there, then, any surrounding circumstances which made his act 
an act of negligence ? It is true that the Kmps were shaded and it was 
dark in the tunnel, but Mr. Bromley says, and I see no reason to doubt it, 
that he could distinctly see what he was attempting to catch. As to his 
statement that he would nob like to say he was fully awake before he was 
pinched, I think it must not be taken too literally against him. This 
statement was evidently not meant seriously, and the words wore put into 
his mouth in cross-examination, and were assented to by him in a 
humourous rather than a serious soirib. The only other circumstance relied 
on by the defendants is that Mr. Bromley knew the ground well, and that 
if he had thought for a moment he would have seen that he was near the 
reversing station, and tbat he ought to have waited till the train stopped, 
instead of trying to secure the sunshade himself. There is, no doubt, 
much force in this argument. INIr. Bromley admits that he acted on the 
spur of the moment, and that he bad no time to think, and tbat the whole 
thing was done suddenly and without stopping to consider the bearings of 
all the surrounding circumstances. I am, however, of ooinion that even 
after giving the fullest benefit to the defendants of Mr. Bromley’s admis¬ 
sions, it would nob be just to attribute any negligence to Mr. Bromley 
for what he did. It seems to me that considerable allowances must bo 
made for a passenger who is suddenly startled from bis sleep, with the 
door of the carriage smashed, and the remnant of tho sunshade making 
a hideous noise (such as it made before me when produced in Court) and 
possibly striking against the tunnel. Whether there was any great actual 
or real danger in all this, I am unable to say. There is no evidence on 
the point, and I am loft to draw my own inferences aided by nothing 
better than my own experience or imagination, but that Mr. Bromley 
must have felt a sense of possible, though perhaps a vague and undefined, 
danger, I cannot for a moment doubt. 

Uuder those circumstances would it be reasonable to bold that 
Mr. Bromley ought to have remained quiet and done nothing till he gob to 
the reversing station ? As a matter of fact ho did C83 nob know where 
he was. Ha could, no doubt, by a process of reasoning have discovered 
that he was near tho reversing st ibion. Bub under the circumstances 
was it negligent of him bo act immediately in the way he did ? In other 
words, was there anything unreasonable in his immediately trying to 
avert a great present inconvenience from the hideous noise and an imminent 
and possible danger from the sunshade striking against the tunnel or even 
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against the side of fcbe carriage ? I am fully persuaded that nine persons 
out of ten would, under the same circumstances, have done precisely 
what Mr. Bromley attempted to do. On the whole, therefore. I have 
come to the conclusion, though after much hesitation and doubt, that the 
injury to the plaintiff’s hand was connected with and is the result of the 
defendants’ negligence in not fastening the door at Khandala, and that 
the defendants are liable for the injuries according to the principles laid 
down in the authorities cited above. 

As to the question of damages, I accept the plaintiff’s evidence in the 
main, and I think that under the circumstances Rs. 2,000 for loss of 
income and medical charges and Rs. 2,000 for personal suffering would 
not be unreasonable. I accordingly award Rs. 4,000 in all for damages, 
and the costs of the suit. 

Attorneys for the plaintiff:—Messrs. Smeiham, Bland and Noble. 

Attorneys for defendants :—Messrs. Bittlc and Company. 


24 B. 8=1 Bom. L.R. 715. 

TESTAMENTARY JURISDICTION. 

Before Sir L. H. Jenkins, Chief Justice^ and Mr. Justice Candy. 

In the matter op the Bast Will and Testament of Haji 
Mahomed Abba. Mariambai and another {.Petitioners).^ 

[1st September, 1899.] 

Probate — Will—Nuncupative will of a Mahomedan—Probate and Administration Act{V of 
1831), ss. 3, 24, 25, 26, 62— Indian Succession Act of 1865), s. 244, and 
chajy. 

Probate may be granted of a nuncupative will. 

CP., 25 A. 313 (315) = 23 A.W.N. 63 i R., 15 C P.L.R. 101 (103).] 

Petition for probate of a nuncupative will. The petitioners were 
the testator’s widow Bai Mariambai and one Haji Sulloman [9] Abdul 
Wahod, the executrix and executor appointed by the said will. 

The testator, llaji Mahomed Abba, a Outchi Momon merchant, died 
in Bombay on the loch May, 1898. The petition {inter alia) stated as 
follows :— 

“ 3. That the nuncupative will set out in the joint affidavit of Jacob 
Ebrabim and Aba Eakir ^lahomed solemnly affirmed on the 26th day of 
August, 1898, and hereto annexed and marked A, is the last will and 
tesbamont of the said deceased, the said deceased having loft no other will. 

" 4. That tbo provisions of the said will were orally declared by the 
above named deceased on Saturday the 14bh May, 1898, at his house near 
.Takeria Masjid in the prosonco of blio said Jacob Ebrabim and Aboo Fakir 
Mahomed and the patibionors. Tbo deceased requested the said provisions 
to bo carried out as bis will after bis death, and the next day within a 
few hours thereafter he died. 

5. That the petitioners are the sole executors named under the said 

will." 

The joint affidavit referred to in the above para, 3 set forth as 
follows :— 

■' On Saturday the 14th day of May last, we the abovenamed depon- 
ents and the above dece ased ’s widow Mariambai and Haji Sulleman Abdul 

•Appeal No, 1040 of 1899, 


542 


Xll.l 


In re haji mahombd abba 


24 Bom. 10 


1899 


Wahed, of the firm of Messrs. Ludha Ebrahim and Co., were present at 
the deceased’s house near Jakeria Masjid where the deceased was lying Bbp. 1. 
ill with asthma and heart disease. The deceased being desirous of making 
his last will and testament requested us to note the manner in which XESTA- 
he wished his property to be disposed of after his death, and MENTART 
requested all present to see that such testamentary intentions were JuRISDIO- 
carried out after his death. The deceased at such time was in sound and tioh. 
disposing mind. The oral provisions he made, and which we distinctly — 

without any likelihood of error remember, are as follows:— 8“ 

“ 1. He appointed his said wife Mariambai and the said Haji l Bora. L.R. 
Sulleman Abdul Wahed the executors of his will. 713. 

" 2. He directed that a sum of Rs. 5,000 should be spent on the 
marriage expenses of his daughter Hawabai, and that Government pro¬ 
missory notes for the sum of Rs. 20.000 should be purchased out of his 
estate and invested in the name of the said Hawabai, and that the interest 
accruing due thereon should be paid to Hawabai and her heirs.” 

The subsequent clauses of the affidavit stated the rest of the will, 

and the last paragraph was as follows :— 

“ 11. The deceased gave no other directions, save the aforesaid, to 
be carried out after his death as his last will. W^e remained with him 
until his death, which took place on the 15th May last, but he did not 
add to or vary them.” 

[10] The executors having applied to the Registrar for probate, he 
referred the petitioners to the Court. The matter came befoi*e Russell, J., 
who was of opinion that no probata of a nuncupative will could be grant¬ 
ed. His judgment was as follows : — 

“ The question in this case is whether probate can be granted of a 
nuncupative will of a deceased Cubchi Memon named Haji Mahomed Abba, 
who died at Bombay on or about the 15bh day of May, 1893. The terms 
of the said nuncupative will are set forth in the affidavit of Jacob Ebrahim 
and Abba Fakir Mahomed affirmed on the 26th day of August, 1898, 
wherein it is stated that the said will was made on the 14th day of May, 

1898. Prior to the Probate and Administration Act, 1881, I think there 
can be no doubt that a nuncupative will of a Mahomedao was valid and 
effectual (sea Naioah Amin-Ood-Dowlah v. Sijicd Roshun (1) ; Wilson’s 
Mahomedan Liw), and consequently could be admitted to probate. It 
must be observed thatCutchi Memons are Mabomodaos to whom in such 
case as the present ^lahomodan law is bo be applied— In re Saji Ismait 
Haji Abdzda (2). 

“ The Probate and Administration Act, 1881, applies s. 2 {inter alia) 
bo every Mahomedan dying before, on or after the first day of April, 1881, 
and on considering the following sections of the Probate and Administra¬ 
tion Act, 1881, it appears bo me that it is now necessary that ‘ the will ’ 
of a Mahomedan dying before, on or after the 1st day of April, 1881, 
must be in writing. Section 3 defines ‘ will ’ and ‘ codicil.’ These two 
definitions clearly contemplate a written document. These definitions 
correspond with the definitions of will and codicil in the Indian Succession 
Act, and s. 62 deals with the application for probate, which is to be by 
petition with the will, or in cases mentioned in ss. 24, 25 and 26 a copy, 
draft or statement of the contents thereof annexed, stating {.inter alia) 
that the loriting annexed is his (the testator’s) last will and testament. 

Section 24 provides for the probate of copy or draft of a last will. Section 25 


(l) 5 M. 1. A. 199, 


(2) 6 B. 452. 
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for the probate of the contents of a lost or destroyed will. Section 26 
for probate of copy where the original exists. Section 63 provides for the 
translation of the will. liastly, s. 27 provides for administration limited 
until the will or an authenticated copy of it be produced. It is impossible, 
in my opinion, to read the above provisions without coming to the conclu¬ 
sion that the purview of the Probate and Administration Act intended 
that no nuncupative will should be proved. If otherwise, why was 
provision therefor not made in the Act? Expressio uniiis est exclusio 
alteriiis. By making provision for the various cases in which wills in 
writing should not be forthcoming, the Lisgislature, in my opinion, intend¬ 
ed to exclude the possibility of nuncupative wills being admitted to probate. 

"I have been referred to two cases— In re Haji Ahmed bin Haji EajUt 
in which the petition for letters of administration with the will annexed was 
declared on the 18bh January, 1898, and In re Hajee Adum Hajee Fathe 
Mahomed, [11] petition for probate wherein was filed on the 21st December, 
1886. In the first of these cases it will bo found that the nuncupative will 
had been established by the Court at Bagdad and a copy of the Court's 
order was annexed to the petition. In the latter case a draft of the will bad 
been prepared and was annexed to the petition. It will be observed that in 
both these cases what was admitted to probate was an instrument in writing, 
and it, therefore, seems to me that neither of these cases affect the opinion 
which I bad formed ic this case and which I had written out before my 
attention was drawn to the two abovementioned cases.” 

The petitioners appealed. 

Scott (Acting Advocate General), for the appellants. 


JUDGMENT. 

Jenkins, C. J. —This is an appeal from Mr, Justice Russell, who 
has decided that probate cannot bo granted of the nuncupative will of a 

Mahomedan. 

It is beyond question that prior to the Probate Act a Mahomedan 
could make a nuncupative will, and tbe learned Judge seems to have 
thought that such a will could have boon admitted to probate, but in his 
opinion the Act has introduced a change which necessitated tbe conclusion 
be has expressed. He has based this conclusion on a consideration of 
ss. 3, 24, 25, 26 and 62 of tbe Act. 

In my opinion there is nothing in the Probate Act that can be con¬ 
strued as taking from a Mahomedan the power to make an oral will. 
JXad such a radical change boon intended, it is difficult to suppose that it 
would not he.ve boon expressed in plain and decisive words, but none such 
are to be found. 

Assuming, then, that a Mahomedan can make an oral will, why should 
it not ho admitted to prohato ? The question is governed by the Probate 
and Administration Act, the object of which was to provide for the grant 
of probate to the estates of deceased persons in cases to which the Indian 
Succession Act does not apply. 

Section .3 provides that *’ will ” means ” the legal deolaration of the 
intention of the testator with respect to his property, which he desires to 
be carried into effect after his death.” There is not a word in this inter¬ 
pretation about writing, nor is there anything bo suggest that any 
instrument is required ; and this is made the clearer from the definition 
of "codicil,” which mentions [123 an instrument. Turning to the Suo- 
cossion Act, we find the words "will” and “codicil ” have the same 


644 


XII.l kashavlaij V. BAi GiRJA 24 Bom. 13 

interpretation given to them in s. 3, and there can be no question that a 
will under that Act may be nuncupative, for Part IX of the Act so 
provides. It may. therefore, be safely said that, if the matter is to be 
determined on s, 3 alone, the Probate Act extends to nuncupative wills. 

But, then, it may be suggested that this view is inconsistent with 
the terms of s. 62, which no doubt contemplates only a written will. I 
think, however, it would be attributing to that section a result that was 
never contemplated, to road it as excluding an oral will from the operation 
of the Act, seeing that the purpose of that section is to regulate the 
procedure according to which applications for probate should be made. • 
Sere, too, light may be extracted from the Succession Act. Section 244 
of that Act is in identical terms with s. 62 which we have been considering^ 
save that it has no reference to sections corresponding with ss. 24, 25 and 
26 of the Probate Act, while s. 187 provides that no right as executor 
or legatee can be established in any Court of Justice, unless a Court of 
competent jurisdiction within the province shall have granted probate of 
the will under which the right is claimed or shall have granted letters of 
administration under s. 180. 

The result, then, is that if we accept the decision of the learned 
Judge by parity of reason wo should be forced to bold that the Succession 
Act, though expressly permitting an oral will at the same time for 
practical purposes nullified its effect. ^Ve may also refer to tbe difficulties 
that would arise from that conclusion in connection with s. 4 of the 
Succession Certificate Act, 1869. 

In my opinion, therefore, a nuncupative will can be admitted to 
probate in this country as well as in Bngland. and we only now have to 
consider whether the existence of the will has been established. 

The Courts naturally regard an oral will with suspicion and require 
it to be established by clear proof. We understand from the Advocate 
General that Mr. Justice Russell felt no diflaculty [13] as to the proof, 
and we think that in view of the absence of all opposition notwithstanding 
the citations, the burden of proof has been under the circumstances of this 
case sufficiently discharged. 

Differing, then, from Mr. Justice Russell on the question of law 
involved, we reverse his decree and direct that probate be granted, and 
that the costs of the application and the appeal come out of the estate. 

Attorneys for the petitioner :—Messrs, Framji and Dinshaw. 
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APPBLIiATB CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. . 

KeshavlaL {Original Defendant')^ Appellant v. Bai Girja 
{Original Plaintiff}^ Respondent.'*' [26th June, 1899.] 

Defamatiou—Privileged conimuitication—Excommunicalion—Caste question — Jurisdic¬ 
tion of Civil Coiirt. 

PlaintiQ was a Hindu widow of tbc lilodh Wania casbo. Oefendant was tho 
bead of tbo caste. He received anonymous lotteea imputing bad conduct to the 
plaintiff. He was requested to call a caste meeting to consider the matter; bo 
did so, and placed tho letters before the meeting, and it wa<* tbon resolved to warn 
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the plaiatiff. The warning wa 3, however, unheeded. So a second meeting was 
called by the defendant. Plaintiff sent her brother and sister’s husband to the 
meeting in order that they might defend her. But they ofiered no explanation 
on her behalf. Witnesses were then heard and ten persons selected to deoida 
what should be done. Defendant was one of those ten, and be communicated to 
the getieral meeting the decision they had come to—namelv. that the plaintiff * 
should be excommunicated. The meeting unanimously adopted this decision, 
and the defendant announced the decision of the oasto to the ^or for him to 
promulgate. The plaintiff thereupon sued to recover from the defendant Bs. 5.249 
as dnmages for defamation. 

Held, that the defendant was not guilty of defamation. He acted in the 
matter honestly, and as be was bound to act in the interest of the caste, and in 
the discharge of bis duties as leader of the oaste. 

Per BANADE. J.—-The defendant’s act was privileged. Defendant was the 
head of the caste, and the caste men assembled were interested in the matter along 
with the defendant. Anonymous letters wore received aud the defendant had a 
duty to perform. The matter was discussed at a properly convened meeting, 
where the plaintiff’s near relations were duly summo ied and were in fact present. 
The occasion was lawful and properly exercised to protect mutual interests. The 
[143 privilege was. therefore, complete, and good faith was to be presumed, unless 
express malioe could be shown. 

The caste having presumably acted iu good faith, and proooeded regularly 
according to the custom, the Civil Court could not interfere with its action, or 
examine the question on its merits. 

[R., 26 B. 174 (189) ; 6 Bom.L.R. 131 (191).] 


Appeal from the decision of Rao Bahadur Lalsbankar Umiasbankar, 
First Class Subordinate Judge of Abmedabad, 

Suit to recover damages for defamation. 

Plaintiff was a Hindu widow of tbe Modh Wania caste. 

Defendant was the abet or bead of tbe caste. 

Defendant received certain anonymous letters imputing bad conduct 
to tbe plaintiff. Thereupon he called a meeting of tbe caste in Cbaitra of 
Samvat 1953 CMarcb, 1897). Tbe anonymous letters were placed before 
tho meeting, and the meeting decided to give a warning to tbe plaintiff. 
This warning was unheeded. Consequently in Bhadarva following ii. e., 
September, 1897) the dofondant convened a second meeting of the caste 
to consider the plaintiff’s conduct. At this meeting ten persons were 
selected to decide what should bo done. Defendant was one of those 
ten. They decided that the plaintiff should be excommunicated. This 
decision was communicated by the defendant to tho general meeting. Tho 
meeting unanimously adopted tho decision. And the defendant told tbe 
gor to anuounco the decision to tho caste people. This led to the present 
suit. In this suit tbe plaintiff sought to recover from the defendant the 
sum of Rs. 5,249 as damages for having maliciously and falsely defamed 
her. It was alleged that the defendant, with a view to satisfy his 
malice against the plaintiff, falsely asserted at the caste meeting held in 
September, 1897, tliat she was a woman of bad conduct and caused her 
to bo excommunicated on this false charge, without making any inquiry 
and without giving her any opportunity to clear herself. 

Defendant pleaded (uiter alia) that he acted aa a loader of the caste, 
and if bo said any thing to tho plaintiff’s prejudice at the caste meeting, 
his statement was privileged ; that the caste meeting was regularly con- 
vonod; that the plaintiff bad an opportunity to explain the charges 
brought against her ; that tho caste had full authority to act in the matter; 
and that tho Civil Court had no right to interfere with its decision. 

[1S3 The Subordinate Judge found that the defendant defamed the 
plaintiff at the caste meeting as alleged in the plaint; that he was not 
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justified in defaming her: and that he was liable to pay Hs. 100 damages 
to the plaintiff. 

Against this decision both parties appealed to the High Court. Defend¬ 
ant contended that be was not liable to pay any damages at all, whilst 
the plaintiff urged that she was entitled to recover the full amount of 
damages claimed by her. 

Bransofi (with him A. Shah), for appellant (defendant).—We 
contend that the defendant made no defamatory statement before the 
easte meeting so as to render himself liable to an action for damages. The ^ 
occasion on which the defamatory statement is said to have been made 
was a privileged occasion. Defendant is the head of the caste ; as such 
he had a duty to perform. He received anonymous letters about the 
plaintiff's conduct. He was asked to call a caste meeting and he did so. 
Tbo whole caste was interested in the matter, and they eventually decided 
to excommunicate the plaintiff. The occasion was thus a privileged 
one. and the defendant in announcing the decision of the caste cannot 
be held to be guilty of defamation. He acted throughout in good faith 
in the discharge of bis duty as the leader of the caste. The plaintiff has 
entirely failed in proving that the defendant was actuated by malice 
towards her. That being so, the plainluff cannot recover any damages. 

Gaiiapt S. Rao, for respondent (plaintiff).—It is contended that the 
occasion was privileged and that the defendant acted bona fide in the 
discharge of his duty as the head of the caste. But there is no rule or 
usage of the caste which imposes a duty on the head of the caste to cake 
notice of the private conduct of a male or female member of the caste. 
No such rule is alleged or proved in the present case. It is admitted that 
this is the first iostanceof its kind, of a widow belonging to this caste 
being excommunicated for adultery. It is admitted that there are other 
widows of notoriously bad character in this caste, and yet the caste hs.s 
never taken any notice of their conduct. There was, therefore, no duty 
cast upon the defendant to conveoe a caste meeting and procure her excom- 
municatioD. The occasion was, tl6] therefore, not a privileged one. 
Moreover, the inquiry was irregular and defective. It was made behind 
the plaintiff’s back and without giving her any opportunity to clear 
herself. She was nob heard before she was condemned. It is true that 
her brother and sister’s husband attended the meeting, but they had no 
authority to represent or defend >>er. That being the case, the whole 
proceedings of the caste meeting were illegal— Vallabha v. Idadnsuda- 
nanCl) ; Appnya v. Padappa (2), And the defendant, who announced the 
decision of the caste and declared that the caste shall sever all connection 
with the plaintiff, is liable to an action for defamation. The plaintiff is 
entitled to substantial damages— Pracd v. Graham (3) ; Odgers on Slander, 
pp. 339, 340. 


JUDGMENT. 

Parsons, J.—This suit was brought by the plaintiff to recover 
from the defendant Rs. 5.249 as damages for defamation. The allega¬ 
tions on which it was based wore that the «i 0 fendant, with a view to satisfy 
his malice against the plaintiff, convoood a caste meeting on the Isb 
September, 1897, falsely asserted thereat that she was of bad conduct, 
and caused her to be excommunicated on this false charge, without making 
any inquiry and without giving her any opportunity to clear herself. 

(1) 13 M. 495, (3) 23 B. 122. (3> (1889) 24 Q.B.D. 53. 
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The Subordinate Judge found, (1). that the defendant defamed the 
plaintiff before the caste meeting as alleged in the plaint ; (2), that he 
was not justified in defaming her ; and (3), that the defendant was liable 
to pay HtS. 100 as damages to the plaintiff. 

Both parties have appealed, the defendant contending that there 
should be no decree at all against him. the plaintiff claiming that the full 
amount of damages should be awarded to her. 

The following facts are stated by the Subordinate Judge :—“ The 
plaintiff is a Hindu widow of the INIodh Wania caste. She is now about 
thirty years old. Her husband died about six years ago. Defendant is 
the seth or head of the caste. He called a caste meeting at his shop in 
Chaitra. Shake 1953, where two anonymous letters received by defendant 
impeaching plaintiff’s moral conduct were placed by him and road by 
some of the caste people. They decided to give warning to plaintiff to 
improve her conduct. After about fivemonths, i. «J., in Bhadarva, Samvat 
1953, (1st [17] September, 1897), defendant convened another caste 
meeting at bis shop. Ten persons at that meeting retired to another room 
and decided that the caste should sever all connection with plaintiff. 
The whole meeting agreed to this, and the plaintiff was then declared as 
excommunicated.” He then sets out certain evidence and says that the 
first point to be ascertained is whether the defendant made use of defa¬ 
matory statements about the plaintiff as alleged in the plaint. He finds 
that point in the affirmative, but I cannot attach any weight to that finding, 
because it is clear from bis judgment that it is based, not on the evidence, 
but oo his own assumption of what must have been done. What the 
evidence shows is that the plaintiff’s conduct was attracting notice prior 
to Chaitra, anonymous letters were received by the defendant about her, 
be was requested to call a caste meeting to consider the matter, he did so 
and placed these letters before the meeting, and it was then resolved to 
warn the plaintiff. The warning, however, seems to havdbeen unheeded ; 
so a second meeting was by request called by the defendant in Bha¬ 
darva, witnesses were then beard and ten persons selected to decide 
what should be done, t.be defendant was one of those ton, and he 
communicated to the general meeting bbe decision they had come to, 
namely, that the caste should sever all connection with tbe plaintiff. The 

9 f 

caste unanimously adopted that decision, and the defendant announced 
tbe decision of the caste to the gor for him to promulgate. I am unable 
to see that the defendant is guilty of defamation in doing any of the 
above acts He was in no way the accuser of tbe plaintiff, but merely 
discharged the duty which devolved upon him as the head of the caste. 
Tho Subordinate Judge seems to have thought that the 07i7i3 lay on tbe 
defendant to prove in this suit that tho plaintiff was immoral and adul¬ 
terous, because ho says “ all that bo has been able to prove is that there 
are had rumours about her, such rumours cannot be held to be good 
evidence of the truth of the allegations. I, therefore, bold that defendant 
has failed to prove the truth of tbe statements.” Nevertheless, in tho 
latter part of his judgment, the Subordinate Judge has found almost 
exactly as the caste did, namely, that tbe plaintiff was not a woman of 
good reputation. His words are these:—*' Plaintiff knew that the 
defamation was with regard to her conduct. Defendant affirmed that her 
conduct was bad. It was, therefore, necessary for her to rebut the 

evidence as to bad reputation by bringing witnesses as to her good repu¬ 
tation. But there is no evidence whatever to show that she has good 
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reputation. On the oontravy she hereelf admits in her notice (Ex. 29) to 
defendant bad rumours about her. Had plaiutifif’s reputation or character 
been unblemished, defendant could not have done any thing to her. 
Considering all these facta, I hold that plaintiff is not a woman of good 
reputation and that there are general rumours of her bad reputation.” 
There seems, therefore, to have beeu a very solid foundation for the action 
of the caste, were we at liberty to review it and consider the evidence 
upon which it was based. 

It was, however, argued that the caste proceedings were vitiated, 
because they were hefd behind the back of the plaintiff. This argument 
is completely opposed to the admission of the plaintiff herself to the effect 
that she sent her brother and her sister’s husband to the meeting ; it is 
true that she does not sav that she instructed them to reurosent her but 
there can be no possible doubt that she did send them to the meeting in 
order that they might defend her. Her case, howovor, was so bad that 
no defence was possible, and tbo unanimous decision of the caste was 
against her. 

The Subordinate Judge finds that tbo plaintiff has proved that the 
defendant was actuated by malice from three incidents. In my opinion 
the proof fails, and I can place no reliance on that portion of plaintiff's 
evidence which the Subordinate Judge has quoted. The defendant 
appears to have acted in this matter honestly, and as ho was bound to act 
in the interests of the caste and in the discharge of his duties as the head 
of it, and we think the plaintiff’s case entirely fails. 

We revex'se the decree of the lower Court and dismiss the plaintiff’s 
suit with costs throughout. 

Ranade, J,—These are cross-appeals from the decision of the First 
Class Subordinate Ju<igo of Ahmedabad in a suit for defamation of character 
brought by a Hindu widow of the Modh Bania caste, who sought to recover 
from the defendant-, one of the sbetias of her caste, the sum of Rs. 5,249 as 
damages for having maliciously and falsely defamed her. and brought 
[19] about ber excommunication from the caste. The defamatory state¬ 
ment complained of was that the plaintiff had been guilty of adultery and 
immoral conduct; and it was assorted that the defendant made no inquiry, 
and allowed tbo plaintiff no ooportunity to explain the charges brought 
against ber, oven though plaintiff had given notice to the dofooilant 
beforehand. Defeodant denied the alleged publication, and stated that ho 
boro no enmity or malice, and his contention was that the caste meetiog 
was properly convened, and came to the conclusion not to associate with 
the plaintiff. Ho conteudod, further, that he acted throuehout as a loader 
of the caste, and even if ho said anv thing to plaintiff’s prejudice, his 
cornnonaication was privileged. The plea of justification was also urged, 
and it was stated that plaintiff liad boon warned at a previous meetiog of 
the caste to improve her conduct. The caste had full authority to act in 
the matter, and the Civil Court had no right to interfere with its decision. 

The Subordinate Judge held that defendant defamed the plaintiff as 
stated in the plaint, and did so maliciously and falsely, and was, there¬ 
fore, nob protected. As the pliintiff did not suffer any loss of character, 
be awarded only Rg. 100 out of the sum claimed as damages. 

Both parties appealed. Defendant contended that the lower Court 
was in error in holding (1) that defendant had defamed the plaintiff ; and 
(2) did so falsely and maliciously ; and that (3), therefore, defendant’s 
-conduct was not protected by privilege ; and (4) as the privilege had been 
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exceeded, the Civil Court bad a right to examine the grounds on which the 
excommunication was based. The plaintiff also appealed on the ground 
that the lower Court was mistaken in reducing the damages claimed, and 
that the lower Court should not have given effect to rumours, or referred 
to previous criminal proceedings. 

The poiots for consideration are : fl) Is the fact of the defamation 
proved ; (2) was the imputation falsely and maliciously made ; (3) was the 
defendant’s act privileged, and whether the privilege was exceeded ; (4) had 
the Civil Court power to examine the grounds on which the excommunica¬ 
tion was based ; (5)lwas the amount claimed improperly reduced ? 

[20] As far as tbe fact of the alleged imputation is concerned, the 
lower Court finds that the evidence proved the publication complained 
of. Defendant’s own admission appears to be that be received anonymous 
letters imputing bad conduct to the plaintiff, and that, as shebia of the 
caste, be laid them before the caste at tbe first meeting in Chaitra, which 
was duly convened, and plaintiff had information of it, and her brother and 
another relation were present. At this meeting no final action was taken, 
but plaintiff was warned. Six months later, another meeting was con¬ 
vened, and at that meeting a committee of ten met and discussed the 
matter again, and it was then resolved that tbe caste should not keep 
communication with tbe plaintiff. Defendant appears to have made 
no particular imputation either of adultery or bad conduct. The caste 
people only took note of the fact that plaintiff did not enjoy in the caste 
estimation a good reputation, and he and they resolved to cut off their 
communication with her, and it was this decision which the caste 
arrived at, and which defendant told the gor to tell the caste people. 
This is evident from tbe deposition of defendant as also of tbe gor and 
the other witnesses examined on plaintiff's behalf. On the side of 
tbe defendant certain evidence was given to prove particular acta of 
improper familiarity, as also of drunkenness, but it is quite clear that 
these matters were not discussed at tbe caste meeting. Tbe caste confined 
themselves to plaintiff ’s general reputation, and they were not satisfied 
with it. Tbe imputation, of which alone plaintiff could complain, was 
what was said in the caste meeting, and the lower Court’;, finding must 
be supported in respect of this general imputation, and nob of particular 
misconduct of adultery or drunkouneas or immoral habits. The lower 
Court’s finding on this issue roust bo modified to that extent. Defendant's 
denial of any individual part in the matter is plainly contradicted by bis 
own evidence. He did take part in the caste meeting and acted as leader,, 
and told tlie ffor to publish the final decision. Tbe defendant must be 
held to have given publicity to statemonta of general improper behaviour, 
but not of the particular charges stated in the plaint. 

It is the second point which is the most important in this case. 
Defendant claims that his communication was privileged. The C2l3 la^ 
on the subject has been thus laid down. Under certain circumstances, 
communication of defamatory imputations, even when the justification of 
truth is not pleaded or established, may bo protected, either absolutely in 
the public interest, or in a qualified way by the occasion, the relations of 
duty between the parties, and the manner and oir'cumstances under which 
the communication was made. The cases of absolute privilege are 
protected in all circumstances, independently of the presence of good or 
bad faith. In respect of qualified privilege, it is only protected when the 
occasion is lawful, and is limited by tbe necessities of the case, if good 
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faith is proved, but not where express malioa is proved. The lower 
Court oorreotly laid down the law, but made a mistake in Its application. 
If the parties have a duty in the matter, the occasion is lawful, and 
when such occasion is lawful, and the right properly exercised, it is not 
for the defendant to prove good faith, but for the complainant to 
establish positive malice. In the present case, the occasion was lawful. 
Defendant was the bead of the caste, and the castemen assembled 
were interested in the matter along with the deiendant. Anonymous 
letters had been received, and the defendant had a duty to perform. 
As regards the procedure, the matter was discussed at a properly 
convened caste meeting, where plaintiff’s near relations were duly 
summoned and were in fact present. It is true plaintiff bad given a 
notice to the defendant requiring him to disclose the names of his inform¬ 
ers. It seems to have been assumed as if the service of the notice 
imposed a duty on the defendant and caste to take no further action in the 
matter. This is a clearly erroneous view. The autonomy of the caste is 
not destroyed by a mere notice, any more than in the case of a corporation 
or club. The law is the same in all such cases where qualified privilege 
can be pleaded. When the occasion is lawful, and the right properly 
exercised with a view to protect mutual interests, the privilege is complete, 
and good faith is to be presumed unless express malice can be shown. The 
lower Court appears to have assumed that, because notice had been served, 
the defendant and the caste were estopped from taking any action, and 
that they were bound to make full independent inquiries, and if they failed 
to do 80 , they made themselves liable to have their conduct questioned 

in a Civil Court. None of the decided cases have gone to that extent. 
The party complained of has a right to be allowed an opportunity to know 
what is alleged against him, and to state bis case if he likes to do so. This 
is insisted upon under the principle of general justice. In the present case, 
this opportunity was allowed, and apparently not availed of. The caste 
cannot be said to have been improperly convened, because the gor, who 
regularly made the invitation, did not disclose the particular business at 
the second meeting when everybody was aware of that business. The 
caste to which the parties belong, is a small caste about 200 in all, and 
nearly half of them attended and all had been invited. The lower Court 
appears to have assumed that defendant was bound to mako independent 
inquiries and that some one in the caste should make the accusation and 
prove the same. A caste meeting is not a regular ecclesiastical Court. 
The parties interested are supposed to be witnesses themselves of tbeir own 
knowledge. They had nob to pass judgment upon facts on others, bub to 
regulate their own conduct. A different set of principles must, therefore, 
apply to caste meetings than those which apply to Courts. Whore the 
caste exercises jurisdiction on a subject which interests its members, it is 
enough if it proceeds according to caste usage, and exorcises its power 
with due care and in accordance with custom— Ganapati Bhatla, v. JBha- 
rati Swami (1) ; Appaya v. Paddapa (2). It must be ready to givo opportu¬ 
nity to the person complained of for explanation— Vallabka v. Madusuda- 
nan (3). It must act bona fide and nob be influenced by malice. These rules 
are common to caste as also to other private corporations or societies—• 
Advocate General of Bombay v. David Haim Devaker (4) ; Gompertz v. 
Goldingham (5) ; Jagannath Churn v. Akali Dassia (6). 


(1) 17 M. 222, (2) 23 B. 122. (3) 12 M. 495. 

(4) 11 B. 185. (5) 9 M. 319. (G) 21 C. 4G3. 
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It is not in this case alleged against the caste that there was any 
malice which prompted its action. They presumbly acted hona fide, and 
they proceeded regularly according to custom, and opportunity was allow** 
ed to the other side. Under such circumstances, the presumptions were 
all in favour of the defendant, and the qualified privilege was ample 
protection, and the Civil [231 Court could not interfere with its action or 
examine the question on merits. 

The questions of privilege and jurisdiction must, therefore, be decided 
against the plaintiff and in defendant’s favour, unless plaintiff proved 
that defendant was actuated by malice. The lower Court has found it 
proved that defendant was actuated by malice towards the plaintiff. 
There have been previous disputes in which plaintiff and defendant were 
interested on opposite sides, but that would not by itself prove actual 
malice. In two cases defendant was a witness on the side opposed to 
the plaintiff. Defendant was not directly interested in them, and he was 
not actually examined. In the third case, defendant was not even a 
witness- The evidence of private malice is clearly insufficient to justify 
the finding accepted by the lower Court. In the absence of malice the 
presumption of good faith prevails, and it is thus clear that the protection 
of privilege is complete. I accordingly decide 2nd. 3rd and 4th issues in 
defendant’s favour. 

The oth issue need not, therefore, be considered. In fact, when the 
lower Court, after deciding the chief issues in plaintiff’s favour, only 
allowed her Rs. 100 out of a claim exceeding Rs. 5,000, it is plain that the 
impression made on its mind by the whole evidence was decidedly not 
favourable as regards the general reputation of plaintiff’s character. It 
is nob necessary to consider this point further. 

I accordingly reverse the decree of the lower Court and dismiss the 
claim with costs. 


Decree reversed. 


24 B. 23=1 Bom. Z/.R. 472. 

APPELLATE CIVIL. 

Before Sir D. U. Jenhins, Chief Justice, and Mr. Justice Candy, 


The Secretary op State for India in Cooncil {Original 
Defendant), Appellant v. Sakiiaram Bapu.JI Naik Sar DESAi \t OTHERS 

{Original Plainti^s), Respondents.*^ [26th June, 1899.] 

Liviilntion Act (XV of 1877), s. 10—Swii against Secretary of State to recover »03s&ssion 
of a Ichoti village and 7>icsne pro/tis. 

Iq tbo yoar 1392 plaintiQs brought this suit against the Secretary of State to 
recover possession of a kboti village with mesne profits. It was found as a 
[243 fact that Government had been in possession of the rights to which the suit 
related for upwards of 6fty years, and during that time no acknowledgment of 
their title to khotsbip had been made either to plaintiffs or their predecessors. 

Held, that the claim was time-barred ; Governmoot not being in possession or 
control of the village as etakebolder, s. 10 of the Dimitabiou Act (XV of 1S77I 
was not applicable. 

Second Appead from the decision of M. P. Khareghafc, District Judge 
of Ratnagiri, reversing the decree of H. L. Hervey, Assistant Judgo. 

* Second Appeal No. 314 of 1898. 
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In 3 892 the plaintiffs brought this suit to recover possession of the 
khoti village of Salpe. They alleged that the village was their ancestral 
khoti property ; that they had held possession of it up to the year 1834, 
under the jurisdiction of the Vishalgad Chief, but in that year they bad 
been dispossessed at the instance of one ICetkar. Subsequently, however, 
by a sanad dated 27th March, 1843, the Chief ordered the villages to be 
restored to them from the year 1845, but in the meantime it was transfer¬ 
red to the British Government. They further stated that on the 28th 
August, 1845, they applied for the restitution of the village, but a reply 
was given on the 9bh July, 1849, that as there was a dispute with the 
said Ketkar about title. Government would retain possession, and the 
parties might, if they liked, get their title decided otherwise ; that subse* 
quently in 1887, in a correspondence which ensued on plaintiffs’ applica¬ 
tion to the Collector for reinstatement, ICetkar admitted the plaintiffs’ 
right, but in ."spite of that admission Government replied on the 12th 
December, 1888, that the village would not be restored as it had been enter¬ 
ed in the A;/infsalist in 1859. Plaintiffs stated that the cause of action 
accrued on the aforesaid date, that the village had been decided to bo khoti 
by the khoti sofctlomeLit oilicer, and that mesne profits should be awarded 
from the year 1845, when the village was to have been restored. 

The defendant pleaded that the plaintiffs were not the ancestral 
vatandars of the village and never its khots ; that the sanad on which the 
suit was based was not genuine, and the Vishalgad Chief bad no authority 
to grant it, and that, nevor having been acted upon, it could confer no 
rights on plaintiffs ; that the defendant C253 had become full ow'ner by 
adverse possession for more than twelve years ; that in 1859 the village 
was entered in the Government records khalsa, and that the claim was, 
therefore, time-barren. 

The Assistant Judge (T. Walker) dismissed the suit as time barred. 

On apx'ieal by plaintiffs the Judge held the claim to be within time 
and remanded the case for decision on the merits. 

On remand the Assistant Judge dismissed the suit. 

On appeal the Judge reversed the decree and allowed the claim for 
possession on the ground that the sanad relied on in the plaint was 
genuine; that the x^laintiffs were entitled to recover possession of blio khoti 
by virtue of the sanad and a takid (Ex. 39) both of which were dated the 
27th March. 1843 : that tho plaintiffs wore not entitled to recover the 
khoti otherwise thin under those documents, and that they were not 
entitled to recover anything for mesne profits. 

The defendant preferred a second appeal : 

liao Bahadur J. Kirtikar CGovornment Pleader), for the 

appellant (defendant). — Wo contend, first, that the Chief of Vishalgad 
had no authority to grant a -sanad of tho khoti, as ho was only a subordi¬ 
nate jaghirclar of tho Kolhapur State. Supposing that he had such 
authority, still tho grant would bo good only during bis life-time, und it 
lapsed when all tho rights of tho Chief in the villages bolow tho ghats 
were confiscated by tho British Government on account of his active 
participation in the rebellion of 1814. Moreover, in 1859 the village was 
entered by the British Government in the list of khalsa villages. What¬ 
ever rights, therefore, tho plaintiffs might have acquired, they were 
extinguished by this action of the paramount Government. Secondly, in 
1849 in reply to the plaintiffs’ application for possession of tho village, 
they were informed by tho Collector that Government retained posses¬ 
sion of the village, as there was a dispute of title between tboni and one 
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Ketkar, and that the parties might get their title established before a 
proper tribunal if they liked. Plaintiffs took no action since that time. 
The present suit, which was filed in the year 1892, [26] is. therefore,^ 
clearly time-barred— East India Company v. Oditchurn Paul (1). 

Mahadeo M. Bodas, for the respondents (plaintiffs).—The Judge has, 
after a very careful consideration of the evidence in the case, recorded 
findings on all the issues of facts, and those findings cannot now be in> 
terfered with in second appeal unless a clear error of law has been 
committed. 

As to the first objection, both the lower Courts held the sanad 
proved and they also held that the Vishalgad Chief had full authority to 
make the grant. These concurrent findings of the lower Courts cannot 
now be questioned in second appeal. Nor can a right once conferred by 
a ruler upon a private individual be taken awav by a confiscation of the 
public rights of that Chief by the British Government. As a matter 
of fact the sanad relied on by us was not a new grant, but, it was 
simply an adjudication of our title to the khoti of the village which 
had been in the enjoyment of our family since 1793 at least. It was 
like a decree of a Civil Court and cannot be nullified by any subsequent 
forfeiture of the rights of the Vishalgad Chief in the villages. Besides, it 
is too lace now for Government to raise an objection as to the competency 
of the Vishalgad Chief to grant khoti sanads. because many such sanads 
had been granted and acted upon in the past, and this High Court 

has recognized them as valid. See Nos. and mentioned by Sir 

Charles Sargent in his judgment in the Ambedu case, Collector of 
Ratnagiri v. Antaji Lakshmon (2). 

As to limitation we contend that Government by their reply to- 
plainbills in 1849 placed themselves in the position of a stakeholder ; 
therefore, time could never run against plaintiffs— Tukaram v. Sujangir 
Guru (3). The entry of the villago in 1859 in the list of khalaa villages 
was no doubt an adverse act, but it had no ;binding force, first, because 
the entry was unauthorized and an error, inasmuch as the Government 
Besolution which sanctioned the preparation of the list clearly referred 
to villages that were under the direct management of the British 
Government since [27] the commencement of the British rule, that is, 
since 1818 : secondly, because even if the entry was properly made, 
plaintiffs had no notice of it till the suit was filed, and hence it cannot 
make the possession of Government adverse. Section 10 of the Limita¬ 
tion Act (XV of 1877) is apnlicablo and under it no lapse of time, however 
groat, will bar a suit against Government who were trustees for the 
rightful owner. The plaintiffs renewed their apulication in 1877 and got 
a reply similar to the one given in 1849. Even if s. 10 be held not 
applicable, the possession of Government would not be adverse to tbe 
plaintiffs until they camo to know of the erroneous entry of 1859 and, 
therefore, the suit is within time. Besides, even supposing that the entry 
of 1859 or the delay in bringing the suit rendered the previous possession 
adverse, still tbo reply to plaintiffs* application in 1877 ought to be 
construed as a fresh acknowledgment by Government that they held 
possession of the village as stakeholder and, therefore, limitation ought to 
run afresh from that time. 

Lastly, wo submit that in the year 1885 the Settlement Officer, after 
inquiry held under tbe Khoti Settlement Act (Bombay Act I of 1880)^ 


(1) 6 M.I.A, 43 (68). 


(2) 12 B. 534. 
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declared the village to be a khoti village although the name of the khot 
Tvas not then entered, as his title was not established. That entry is 
binding upon all parties according to s. 22 of the Act until it is set aside by 
a regular suit. As that entry was not set aside within time, the defendant 
is now estopped from claiming the village as hhalscL. Elven if it be 
supposed that the decision of the Settlement OQicer was ultra vires and, 
therefore, not binding, still it shows at any rate that till 1885 Govern¬ 
ment understood their position to be that of a stakeholder and had no 
serious intention of claiming the village as khalsa. 
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JUDGMENT. 


Jenkins, O.J- —This appeal arises out of a suit to recover posses¬ 
sion of the khoti village of Salpen and mesne profits, and the only point 
is whether the lower appellate Court has rightly held that the claim is 
not time-barred. 

The Government has boon in possession of the rights to which the 
suit relates, from the time it assumed control or possession upwards of 
fifty years ago, and during that period no acknowledgment of their title 
to the khotship has been made either to the plaintiffs or their 

predecessors. It has, however, been contended before us on the part of 
the plaintiffs that any operation the lapse of time might otherwise have 
had is avoided by s, 10 of the Indian Limitation Act, 1877, or that at 
any rate the just inference to be drawn from those facts is, that the 
Government has, during the last fifty years, been in possession and 
control as stakeholder. As the case comes before us on second appeal, 
we are bound by the findings of fact, and I have no intention of question¬ 
ing their correctness. I only propose to consider whether the proper 
legal conclusions have been drawn from those findings of fact. 

Approaching the case, then, with this limitation, I will consider 
whether the case comes within s. 10 of the Limitation Act. That section 
provides as follows :—“ Notwithstanding anything hereinbefore contained, 
no suit against a person in whom property has become vested in trust for 
any specific purpose, or against his legal representatives or assigns (not 
being assigns for valuable consideration) for the purpose of following in 
bis or their bands such property, shall be barred by any length of time.” 
Apart from the question whether the Government can be a trustee within 
the meaning of s. 10—(a point on which reference may usefully be made 
to the opinion of Lord Justice James in Kinlock v. Secretary of State for 
India (1)—there is, in the present case, no foundation for the inierence 
that the property became vested in Government in trust for any snecific 
purpose. I would only apply here the words of Lord Blackburn in the 
case of Zemindar of Palcondah v. Secretary of State for India (2) where 
he says (p. 124) : “ It does seem to their Lordships not possible to make 
it clearer that that section does not apply to this case than by simply 
stating what that section is and what the case is.” Nor does it seem to 
me that any stronger case is made in favour of the Government having 
assumed and continued the position of stakeholder witii the ordinary legal 
incidents that would attach to that position. It may bo that if fifty 
years ago, or within a reasonable time thereafter, a good title bad been 
made to the rights now claimed. Government would, in pursuance of its 
ordinary policy, have made them over to the proper claimant, but not by 
reason of any binding legal agreement that it had made to that elleot. 


(1) (1880) 15 Ch. D. I (0). 
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What has actually happened is that the [29] Government has throughout 
refused to give possession to the plaintiS's or their predecessors. It is 
not suggested that the plaintiffs have a better title now than their 
predecessors had in 1844 ; only that they are now in a better position to 
establish it by reason of the abandonment of the rival claim. If this be 
so, then such right of action as the plaintiffs now have, existed from the 
first, and there has been no agreement or conduct on the part cf Govern¬ 
ment or its officers that could suspend the operation of the Statute of 
Limitations. The suit, therefore, is barred by time. The decree of the 
Court below must be reversed and the suit dismissed with costs. 


Candy, .T.—The question is whether the suit is barred by limitation. 
Tee facts are set out in the judgment of the lower Court, with regard to 
which it is only necessary to allude to one or two points. 

In the first place it is clear that the village was not attached by the 
British Government owing to the dispute between the Sar Besais (plaint¬ 
iffs) and Ketkar. The sanad of reinstatement was granted to the Sar 
Besais by Amritrao, the Chief of Vislialgad, in March, 1843 ; but before 
any action was taken on it, Amritrao died, and the villages of the Chief 
were attached and placed under the managem<=‘ut of the Collector of Ratna- 
giri, pending the question as to Amritrao's adopted son. Then occurred 
the rebellion, the result of which was the confiycabion of the Chief's rights 
in this and other villages. Then the Sar Besais applied to the Collector 
for possession of the khoti of the village, to wliich application the Colleo- 
tor eventually replied on the 9bh July, 1849: “ The village is in dispute. 
Therefore, it being the practice that the property in dispute should remain 
in the hands of Govornenonb, you should, if you so wish, take steps in some 
other direction." 

There is nothing in this language implying that Government agreed to 
hold the khoti in trust for an iodehnite time on behalf of the rightful 
owner. No doubt the intontion of tlie Collector was that the Sar Besais 
should be at liberty to establish their claim in the Civil Court. This is clear 
from his memorandum to the Political Superintoodont of Kolhapur in April, 
1849 (see Ex. 45); but it does nob necessarily follow that unlimited [303 
time was given to the rival claimants. It is impossible to say that the khoti 
was vested in the Collector for the specific purpose of management in trust 
for the Sar Besais, should they ever establish their right. The case quoted 
by the learnedBistricb Judge —Tukaram v.Snjaiufir Gnr?i(l )—has no appli¬ 
cation to the facts of the present case. In that case the Government assum¬ 
ed the guardianship of the property at the request of some of the contending 
parties, and eventually Govornmonb restored the vatan. A dispute then 
arose between the vatandar and a rayat of part of the lands comprised in 
the vatan ; and this Court hold that Government as guardian for the real 
owners could not have given to the rayat rights contradicting those of the 
real owners. This principle would possibly be applicable to the present 
case had (Tovmnraenfc restored the khoti to the Sar Besais, and had the 
dispute then arisen between the khot and certain rayats in the village : it 
can have no application bo the point now under consideration. 

Then svith regard to the action of Government in 1859 :_The learned 

Bistricb Judge, and the pleader of the plaintiffs in this Court were nob 
correct in thinking that the list (Ex. 35) had bean prepared according 
to the ordurs of Government in Governmenc Resolution No. 3939, of 
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5tih October 1859. It was prepared by the Collector in 3858 ; and there 
was no mistake in including Salpen, the village now in dispute, in a list of 
villages under the direct management of the Collector from the time of the 
late Government; that does not necessarily mean from 1817-18 when the 
B>atnagiri District was acquired by the British Government. The 
^'remarks” in the list show that the description applies equally to the 
acquisition of villages from the Vishalgad State after 1818, and as a fact 
(as shown above) Salpen had been under the direct management of the 
Collector from a time anterior to the acquisition by the British Govern¬ 
ment of the Vishalgad villages. It is true that°tbe decision of the British 
Government to treat Salpen as "khalsa” was apparently not communicated 
to the Sar Desais, and, therefore, if limitation was not runniog before 
1859, the action of Governmeut in that year might not cause it to 
commence. 

[3l3 Lastly, as to the action of the Settlement Officers in 1885 :—It 
is obvious on the face of theii' proceedings that they did not prelend to- 
decide, or even to assert, that the village was still kboti ; on the contrary, 
they were most guarded in their entries, the effect of which was that any 
decision given by them on the understanding that the x'illage was kboti was 
nob to be taken as admitting the rights of anyone as khot. Section 39(e) 
of Bombay Act I of 1830 obviously can have no application to the 
present case ; for that refers to s. 162 of the Land Revenue Code, which 
deals with the attacbmeut of villages in respect of which there are arrears 
of revenue due. The attachment of Salpen never was in respect of any 
arrears. 

We come back, then, to the conduct of the parties in 1849 ; and as 
nothing occurred in that year which would prevent the bar of limitation 
arising, we must reverse the decision of the District Judge and restore 
that of the Assistant Judge dismissing the suit. All costs throughout on 
plaintiils. 

Decree reversed. 


B. 31=1 Bom. L. R. 489. 

APPELLATE CIVIL. 

Before 'Mr. Justice Parsons and Mr. Justice Ranade. 

Krishnarao {Origiytal Defendant), Appellant v. Babaji and ANOTHER 
{Original Plaintiffs), Respondents^ f27bh June, 1899.] 

Trees — Ttmber—Standing timber—Mango tree—^Iango trre may be standing timber 
according to the custom of a locality—liegistration Act tXX of 1866), s- 3. 

By the term ** timber is meant properly such trees only as are fit to be used 
IQ building aud repairiog houses. 

A mango tree, which is primarily a fruit tree, might not always come within 
the term “standing timber” used in the definition of immoveable property in 
8. 3 of the Indian Registration Act (XX of 1306). But it may be classed as a 
timber tree where according to the custom of a locality its wood is Ufed in 
building houses. 

CR., 31 B. 183 = 9 Bom. L.R. 50 (69) ; 10 A.D.J. 516=17 Ind Cas. 910.3 

Second appeal from the docis»ion of Rao Bahadur A. G. Bhave, First 

Class Subordinate Judge, A. P., at Ratoagiri. 

•^Second Appeal No, 645 of 1808« 

557 


1899 

26« 

APPBIi- 

LATE 

Civiii. 

24 B. 23 = 
Bom. L Ri 
472. 


29 Bom. 32 


INDIAN DECISIONS. NEW SERIES 


[Yol. 


1899 

June 27. 
AppeX/- 

liATE 

Civil. 

24 B. 31:= 

1 Bom. L.R. 
489. 


[323 The plaintiffs sued to recover possession of a mango tree, 
alleging that the tree had been given to their father by defendant’s 
grandfather by a deed of gift in Shake 1790 (1868 A.D.), and that the 
defendant wrongfully took away the fruit of the tree in April, 1893. 

Defendant disputed the plaintiff’s title under the deed of gift, which 
he alleged was a fabrication. 

The Subordinate Judge at Devgad found that the deed of gift was 
genuine and awarded the plaintiff’s claim. 

On appeal the defendant coutended that the standing tree in dispute 
was immoveable property; that under s. 17 of the Kegistration Act 
(XX of 1866) (which was in force at the date of the deed of gift), its 
registration was compulsory, and that it was inadmissible for want of 
registration. 

This objection was overruled by the First Class Subordinate Judge 
with appellate powers. He hold that a mango tree, though a fruit-bearing 
one, might also be classed as a timber tree, especially in the Hatnagiri 
District, where its wood was often used not only for building bouses, but 
also for boats, fences, furniture, carriages, &o. 

The Subordinate Judge, therefore, held that the mango tree, being 
” standing timber.” must for the purposes of the Kegistration Act be 
regarded as moveable property, and that the registration of the deed of 
gift was, therefore, not compulsory. lie, therefore, connrmed the decree 
of the Court of first instance. 

Against this decision the defendant preferred a second appeal to the 
High Court. 

A!. V. Bhatt for appellant.—The deed of gift relates to a mango tree. 
A mango tree is planted principally for its fruit and not for its wood. It 
is immoveable property within s. 3 of Act XX of 1866. The section no 
doubt excepts ” standing timber ” from the definition of immoveable 
property. But the word “ timber ” does not include fruit trees. It applies 
to trees tlie wood of which is used for the purpose of durable and sub¬ 
stantial buildings. Ilefers to Stroud’s Judicial Dictionary, Craig on Trees, 
pp. 10 and 11 : and Uoiicyioood v. Iloneyiuood (1). 

[33] Vasudev G. Bhandarkar^ for respondent.—Tbe definition of 
timber ” given in Stroud’s Dictionary includes all trees which by the 
custom of a locality are used for building purposes. The lower Court 
finds that in tha Katnagiri District the wood of mango trees is used for 
building purposes. That being so, a mango tree in this district is timber 
within the meaning of 3 . 3 of Act XX of 1866. The dead of gift, therefore, 
does not require recistration. 


JUDGMENT. 

Pausons, J.—Ibis argued that the deed of gift (Ex. 36) executed in 
the year 1868 upon which the suit was founded is invalid for want of 
registration, the subjoet of it, a mango tree, nob coming within the term 
standing timber ” used in the definition of immoveable property in s. 3 
of tbe Indian Registration Act, 1866. No doubt by the term timber ” 
is moauc proporly such trees only as are fit to be used in building and 
repairing houses. A mango tree, which is primarily a fruit tree, might 
nob always come within the term, but in this respect the custom of a 
locality l)as to bo considered. “ In Dart it is laid down that timber 
includes by local custom beech and various other trees, even trees which 


(1) (1874) L. R. 18 Eq. 306. 
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are primarily fruife treea, as cherry, chesnut and walnut {Chandos v. Talbot, 
2 P. Wms., 606).” (See Stroud’s Judicial Dictionary, 1890, under the 
heading “ Timber.”) 

In the present case, the Judge says the mango tree, though a fruit* 
bearing ooe, may be classed as a timber tree, more especially in this part 
of the country (Hatnagiri), where its wood is often used for building 
houses.” 

We, therefore, hold the deed admissible and confirm the decree with 
coats. 

Decree confirmed. 
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[34] APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Crowe. 

Ganparshibai (Original Plainti^), Appellant v. Timmaya Shivappa 
Halepaie {.Original Defendant), Respondent.* (3rd July, 1899.j 

Landlord and tenant—Land Hevenue Code {Bombay Act V of 1879), ss. 56. 57, 81, 
314 (e) and (i) — Lease Failure to pau Government assessment— Forfeiture—Payment 
of the arrears by tenant actually in possession—Forfeiture net fotloived by sale of 
occupancy—Lease not destroyed by the forfeiture — Tenant's liability for rent subse¬ 
quent to the forfeiture. 

A registerod occupant of land having failed to pay the arrears of Government 
revenuo, bis necup^nov waa forfeited under s. 56 of the Land Revenue Code 
(Bombay Act V of 1370), but the forfeiture was not followed by sale of the 
occupancy, tbo Collector having allowed the registered occupant’s tenant under a 
lease to bo registered as occupant on his paying up all arrears of Government 
revenuo due on the laud. Aftt^rwards a question having arisen as to the tenant’s 
liability for rent under the Icaso subsequent to tbe forfeiture. 

Beld, that the tenant was liable. When a registered occupant’s tenancy is 
forfeited under s. 50 of the Land Revenue Code, and that forfeiture is not 
followed by salo of tbo occupancy (tbe Collector allowing the person actually in 
possession to be registered as occupant on his paying up all arrears of Government 
revenue due on the land), the lease by which tbe person actually in possession 
was holding from tbe former registered occupant is not destroyed by tbe forfei* 
ture, and the lessee is still under liability to bis landlord. 

IR., 30 B. 4GG (472) =8 Bom. L.R. 360.] 

Second appeal from the decision of H. L. Horvey, District Judge 
of Kanara, confirming the decree of Rao Saheb T. V. Kalsulkar, Sub¬ 
ordinate Judge of BConavar. 

Suit for arrears of rent due under a mulgeni lease dated March, 1836. 
The defendant denied plaiotitt’s right to the rent, alleging that her 
(the plaintiff’s) husband had failed to pay Government assessment, and 
had, therefore, forfeited his occupancy ; that he (the defendant) had paid 
off the arrears, and being already in possession had thereupon become the 
registered occupant under the Land Revenue Code (Bombay Act V of 1879). 

The Subordinate Judge found that the forfeiture had taken place in 
February, 1891, as alleged by the defendant. He allowed the plaintiff’s 
claim for rent up to that date. On appeal, the [SSD Judge confirmed the 
decree, ^ holding that the plaintiff's interest in tbe land ceased at the date 
of forfeiture. The plaintiff appealed. 

* Second Appoal Ho« 18 of 1809, 
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Scott (Acting Advocate-Ganeral) with N. Cr. Chandavarkar, for the 
appellant (plaintiff).—The defendant was in possession as the plaintiff's 
tenant, and when the plaintiff failed to pay the assessment it was no 
doubt recovered from the defendant as actual occupant. No sale took, 
place, and the question is, was the relationship of landlord and tenant 
put an end to ? We contend that it was not. The holding was forfeited 
by the plaintiff's default, but the forfeiture was removed by the payment 
made by the defendant, who was already in occupation as tenant— 
Narayan v. Parshotam (1). After the forfeiture the Collector did not adopt 
the course laid down iu ss. 56 and 57 of the Land Revenue Gods (Bombay 
Act Y of 1879). Until the sale takes place, the tenure cannot be put 
an end to. Forfeiture by itself has no operation under the Code. Failure 
to pay assessment cannot alter the relation existing between a landlord 
and tenant. The defendant has by paying the arrears of assessment bene¬ 
fited himself. If the land had been sold co a stranger, he would have lost 
the benefit of his lease—R/iaw v. Bari (2) ; Midokand v. Shapurjz (3). 

Ganpatrao S. Llulgaonkar, for respondent (defendant),—As the holding 
was forfeitod, there remained nothing in the landlord which entitles him 
to claim tbo benefit of the lease. XaNciTaycin v. ParshotarniX) it was held 
that the forfeiture cannot operate to the prejudice of third parties. The 
plaintiff is a registered occupant, through whose neglect the forfeiture took 
place. If it is held that a forfeiture does uot destroy all the rights of the 
defaulting registered occupant, and that there must be a sale after a for¬ 
feiture in order to produce that effect, then the provisions as to forfeiture 
are nugatory and it is useless to take the trouble to effect a forfeiture. A 
sale is a further step in the procedure, but there cannot bo a sale without 
forfeiture. The Land Revenue Code has made no provision for such a sale. 
Under s. 81 of the Code, the Collector is empowered to transfer the holding 
to the name of another person after it is forfeited. It does not contemplate 

a sale at all. 

JUDGMENT. 


C36] Candy, J.—The question argued before us is simply this : 
when a registered occupant’s occupancy is forfeited under s. 56 of the 
Land Revenue Code, and that forfeiture is not followed by sale of the 
occupancy, the Collector allowing the person actually in possession to be 
registered as occupant on his paying up all arrears of Government revenue 
diTeon the land, is the lease, by which the person actually in possession 
was holding from the former registered oooucant. destroyed by the 
forfeiture, and does the person actually in possession hold the land fromthe 
date of the forfeiture free from any liability towards his landlord ? 

The District Judge hold that the interest of the landlord (the former 
registered occupant) ceased on the day that the forfeiture was declared. Is 
there authority for that view ? We think not. On the contrary we think 
that there is authority for the opposite view. In Alulchand v. Shapurji (3) 
this Court said (p. 10) : “The forfeiture in itself has no direct legal conse- 
Quencos under the Court.” The cases there quoted may not have been quite 
apposite : for in R/iaji V. (2) no forfeiture was shown to have taken 

place, and Narayan v. Parshotam (l) was the peculiar case of a superior 
holder (mulgar) seeking the assistance of thejrevenue authorities to recover 
the rent duo to him from his permanent tenant (mulgenidar), and the 
revenue authorities thereupon declaring the mulgeni right to be forfeited, and 


(1) 22 B. 389. 


(3) 20 B. 747. 
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puktiDg fche mulgar into possession. It was held that tbe naulgar was not 
entitled to possession, and that tbe action of the revenue authorities did 
not free the land from a mortgage incumbrance created by tbe mutgenidar 
before his mulgeni right was forfeited. The head-note to the case in the 
reports is too broadly worded for the decision on the particular facts of 
that case, though there are expressions io the judgment of the late Chief 
Justice which perhaps justify tbe general rule. But it is unnecessary to 
examine the fao^3 of that case in detail. Is is sufficient to compare tl-e 
simple facts 'of the present case, as presented to us in second appeal, with I 
the words of tbe Land Keveuue Code. 

The lessor failed to pay the arrears of land revenue; therefore bis 
**occupaDcv‘’ was liable to forfeiture : it was so forfeited, [37] whereupon 
the Collector could have levied all sums of land revenue in arrear by sale 
of the occupancy, in which case the occupancy would have been fre^d of 
tbe rights created by the occupant in favour of the tenant (defendant) 
who was then actually io possession. The reason for such a provision is 
obvious: no purchaser would care to huy unless he could get a clean title. 
But the Collector is not bound to soil : he may otherwise dispose of the 
occupancy under rules or orders made in this behalf under s. 214. 
What he did was to take the arrears of land revenue from the person 
actualls' in possession (tho tenan'il and bo register that person as tbe 
occupant. Tnis action is nob directly covered by any of the Rules 30 to 
64 under Chap. IX—Rules for the disposal of forfeited holilings, ss. 56 
and 214 (e) and (i), to be found io the existing rules in the Revenue 
Department. Tnerefore forfeiture, followed by such a disposition of the 
occupancy as is nob justifiid by the rules under s. 214, would not put 
an end to the lease under wiiich the person actually in possc'ssion was 
holding under tho prevou^ registered occupant. The District Judge 
takes for granted that plaintiff’s interest in the land altogether ceased on 
tbe day that the forfeiture was declared. So it may have done as be¬ 
tween him and Government. But the forfeiture per se did not destroy the 
relations f^xisting between him and his tenant. Tne tenant by pa>ing the 
arrears of land revenuo, which, according to i he contract between plaintiS 
and the tenant, should h tve been paid to Giverument by the p'ainbitf. is 
equirably entitled to deduct th>^m from arrears of rent duo froun him to 
bis landlord, but the lease under which be bolds is still subsisting. 

As noticed above, the Collector has nob been shown to have acted 
under any rule under a. 214; nor did he t^ke action under s. 57: he did not 
take imme Hate possession of the land, nor did he place in possession any 
purchaser or any one else: he left the plaintitf’s tenant in possession. It 
may be oon ^ed'^d that the power given to bhu Collecfor by s. 56 of disposing 
of a forfeited occuptncy under rules or orders under s- 214 would not ex¬ 
clude his power bo take appropriate acrion under any other section of the 
L^nd Revenue Code. Turning to s. 61 we find that if it shall appear to 
tbo C illecbor that a sale of the [38] occupancy will operate unfairly to the 
prejudice of other persons intereafeil in the continuance of the occupancy, 
it shall be lawful for him, instead of selling the occupancy, to forfeit only 
the registered occupant’s interest in the same, and to substitute the namo 
of any such other person as regis'ered occupant on hie payment of all 
sums due on account of land revenue for the occupancy. Tue Collector 
apparently acted under the above section : it might obviously have been 
to the prejudice of the tenant in possession if there had been a sale of the 
occupancy. Had tbe tenant not succeeded in becoming the purchaser, ho 
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wonld have lost all rights under his lease and would haveheen ejected. By 
preventing a sale he preserved his rights. But he cannot be said to have 
at the same time put an end to the lease under which he was in possession. 

For the above reasons, we are of opinion that the District Judge should 
have found in the affirmative on the first issue framed by him, t.e.. that 
the plaintiff was entitled to recover rent from defendant for the period 
subsequent to the forfeiture of occupancy ; and we amend the decree by 
awarding rent for the full amount claimed, deduction being of^course made 
of the Government assessment paid by defendant. Defendant must pay 
all the costs up to date. 


Decree amended. 


29 B. 38=^1 Bom.L.R. 502. 

APPELLiATE CIVIL. 

Before Mr. Justice Candy and Mr, Justice Crowe, 


Sanqappa {Original "Plaintiff)^ Appellant v. ShivbasaWA 
{Original Defendant) ^ Respondent* [3rd July, 1899.] 

Receiver—Subordinate JvdQe, power of, to appoint—Appeal from order ol refusal of 
Suhordinate Judge —Jurisdiction—Civil Procedure Code (Act XIV of 1682), ss. 503 
and 505. 

A Subordioate Judf;e, when consideriog tbc expjdienoy of the appointment 
of a receiver, is acting under s. 503 of the Civil Procedure Code (Act XIV of 
^802) as explained by e. 505. When he does appoiot, bis order is passed under 
s. 603. aud when ho refuses to take the necessary step preliminary C39J to 
appointment, his order is also made under that section. An appeal lies from 
such an order made by a Subordinate Judge. 

Circumstances under cvhich a receiver is appointed, oonsldeied. 

John V. John (1) referred to. 

tP.. 6 Ind. Cas. 659 = 36 P.R. 1010 = 72 P.L.R. 1910 = 53 P.W.R. 1910.3 

Appbal against tbo decision of Rao Bahadur B. S. Joshi, First Glass 
Subordinate Judge of Sbolapur. 

In a previous litigation between the parties to this suit it was held 
by the High Gourt(2) that the defendant had adopted the plaintiff, and 
that the adoption was valid and binding upon the defendant. The 
defendant appealed to the Privy Council and that appeal was now 
pending. 

The plaintiff, as adopted son, brought this suit for possession of the 
property and applied to the Subordinate Judge that a receiver should be 
appointed, alleging that the defendant was negligent in her management, 
and was allowing the rent to fall into arrears, and that she being a parda- 
nashin widow was wholly unfit to manage so large a property. 

Tbo Subordinate Judge rejected the application. The plaintiff 
appealed. 

Mahadco B, Chouhal, for the respondent (defendant) :—The appeal is 
made from the order of the Subordinate Judge, but no such appeal lies. 
Section 505 of the Civil Procedure Code gives the power to appoint a 
receiver only to the High Court or to a District Court. From orders made 


* Appeal No. 6 of 1899 from order. 

(1) (1898) 2 Ch. 573. (2) P. J. (1896), p. 743. ' ' 
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by them an appeal may lie, but nob from an order of a Subordinate Judge 
refusing to nominate a receiver under cl. 2 of S..505— Birajan Kooer v. Bam 
Churn (11 ; Ohunilal v. Sonibai (2) ; Venhatasami v. Stridavamma (3). 

As to the merits, we say no case for a receiver is proved— Dastur 
Bekohad v. Navajbai (4). We have not mismanaged the property. The 
right to the property is as yet undecided, as our appeal to the Privy Coun¬ 
cil is still pending. 

[40J Narayan G. Chandavarkar^ for the appellant :—As to the right 
to appeal, the case of Gossain Dubnir v. Tekait Hetnarain (5) is conclusive. * 
Our adoption being held proved, we have a right to possession— Sidheswari 
V. Abhoyeswari (6) ; John v. John (7). A receiver will manage the property 
in the interest of both parties. 

JUDGMENT. 

Candy, J. —Mr. Choubal has taken the preliminary objection that 
no appeal lies from the order of the Subordinate Judge refusing to recom¬ 
mend to the District Judge the appointment of a receiver. In Subramanya v. 
Appasami (8) the facts were very similar: the Subordinate Judge, in whose 
Court the suit was pending, refused to recommend tb© appointment of a 
receiver : plaintiff appealed to the High Court, and their Lordships held 
that the main question for their determination was whether an appeal 
would lie against an order of a Court refusing to exercise the power of 
appointing a receiver. This question was answered in the negative ; but 
the authority of the decision is weakened by the fact that it was expressly 
overruled in the subsequent Full Bench case of Ve7ikatasami v. 
Stridavaynma (3). 

Turning to the overruling authority quoted above, it will be seen that 
in that case the application for the appointment of a receiver was made to 
the District Court in which the suit was pending. The order refusing the 
application was passed under s. 503, and the ruling of the Full Bench was 
that an order of refusal to aopoint a receiver is an order under s. 503 and 
is appealable under s. 588 (24). This proposition, as regards an order of 
refusal, passed by a District Court, is unassailable, because the order must 
have been passed under s. 503 and under no other section. 

That does nob directly touch the case beforo us, in which the order of 
the Judge of a Court subordinate to the District Court is as follows : — “ I 
do not consider ic expedient that a receiver should be appointed in the suit 
before me.” Must that order have been passed under s. 505, in which case 
no appeal is given by the Code? The other casos quoted do not help us. 

C4l3 In Gossaift Dtilniir v. Tekait Hetnarain (5) it was laid down 
that an order made by a Subordinate Judge dismissing an anpHcation for 
the appointment of a receiver after ohtaiahig sanction from the District 
Judge is an order under s. 503, and not under s. 505. and. therefore, 
appealable. As Mr. Justice Parker said in Appeal against Order, 115 
of 1885, reported in the note at pp, 180-1 of Indian Law Reports, 10 
Madras : ” Tbis would favour the view that after sanction given, it is the 
Subordinate Court which makes the order under s. 503. and nob the District 
Court, the Subordinate Court having been aubhoriKed thereto under a. 505.” 
That may be so ; but that does nob touch the question whether a Subordi¬ 
nate Court, refusing to ask sanction from the District Court, can be said to 


(I) 7 C. 719. 

(4) P.J. (1896). p. 28G. 
(7) <1898) a Ch. S73. 


(•2) 21 B. 828. 

(5) G C. li. R. 4G7. 
(8) G M. 365. 
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1899 be passing an order under s. 503. In Birajan Kooer v. Ram Chum Latt 
Judy 3. Mahata (1), which has been quoted with approval by this Court in 

- Chumlal v. Sonibai (2) it was held, as pointed out by Mr. justice Parker in 

AfpeD' the case in the notes in I. Ij, R. 10 Mad. 180-1, that the first step taken 
IiATE by the Subordinate Judge is to nominate, and that from this proceeding 
OlVIIi. there is no appeal: the Judge then approves, and under s. 505 author* 

- izes the appointment, and from this also there is no appeal: then the 

24 B. 38=3 Subordinate Judge appoints the receiver previously nominated, and from 
1 Boin li.R. this order there is an appeal. Thus (to still quote Mr. Justice Parker) 
503. this ruling also corroborates the view that the action of the District 
Court is not taken under s. 503, but under s. 505, and that the appeal is 
from the order of the Subordinate Court under s. 503. Can the same 
principle be applied here ? Can it be said that a Subordinale Judge, 
passing an order that he does not consider it expedient that a receiver 
should be appointed, is passing an order under s 503? If not, then we 
have this strange anomaly, that when a District Judge refuses to appoint 
a receiver, there is an appeal against bis order of refusal, but when a 
Subordinate Judge refuses to nominate a receiver, there is no appeal 
from bis order. 

Mr. Choubal attempts to get over this anomaly by contending that 
a plaintiff, iu such a case as the present, can always apply [42} to the 
District Judge. We do nob agree with this contention. “ The Court-,’* in 
s. 503 must be the Court iu which the suit is pending, and we think that 
the correct way in which to regard the question is by bolding that a 
Subordinate Judge, when considering the expediency of the appoint* 
ment of a receiver, is really acting under h. 503 as limited and explained 
by s. 505. Ha cannot exercise the powers conferred by the chapter, that 
is, the powers of appointment of receivers, but he is enjoined on anulication 
to consider the expediency of the appointment of a receiver (s. 505),— that 
is, ho has to consider whether it appears to him to be nHi<*e«sary for the 
realization, &c., of the property to appoint a receiver (s 503), and though 
be has nob the power till authorized by the District Judge under s. 505 to 
appoint the receiver (s. 503 (a)), still when he does appoint, his oraer is 
passed under s. 503, and equally when he refuses to take the necessary 
steps preliminary to appointment his order is under s. 503. 

Turnirg, then, to the merits, wo have to fee whether it is expedient 
that a receiver should be appointed in this case, i.e., whether it appears to 
be necessary for the realization, preservation, or better custody or mana¬ 
gement of the property, that a receiver should be arpoinred. We netd 
not refer in detail to tbe litigation which has been going on between the 
parties. It is true that the present defendant has obtained leave to appeal 
to the Privy Council against the decision of this Court by which her title 
has been decisively denied. It may be that she will eventually succeed : 
all that we can say is that at present she has apparently no title. Then 
wo must consider the fact that owini? to the position of the parties the 
tenants are in a hazardous position and must bo exposed to a double claim. 
It is impossible to read tbe judgments of the Court of Appeal in John v* 
John (3) without seeing that in Dngland such a case as the present one 
would be pre emincDLly considered as one in which it is just and ood* 
venienb ” to appoint a receiver. 

We must reverse the order of the Subordinate Judge and remand the 
case to him that he may nominate a fit person for [43} the appointment- 


(1) 7C. 719. 


(31 31 B. 328. 
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of receiver, and submib bis natne wibh the grounds for the nomination to 
the District Court. We may point out that under s. 503 (d) power may 
he granted for the disposal of the rents and profits in such a way as to 
ensure a proper allowance to the defeadant for such objects as the^Oourt 
may think fit. Costs to be costs in the suit. 

Order reversed and case remanded. 


2« B. 43=>1 Bora.L.R. 493. 

APPEIiDATB CIVIL. 

Before Mr, Justice Barsons and Mr. Justice Banade. 

Shitawa {Original defendant No. 1), Appellant v. BhiMappa 
{Original Plaintiff), Respondent.^ [3rd July, 1899.] 

Evidence -~Oommissu>»er arp'ixnted topyep'ire a mav — Civil Proeedttre Code (Act of 

18h2i, s. SQl^Statenients of village officers made to such commissioner and recorded 
bji him^Practice. 

In a suit as to a ri^bt of way a oommissiooer was appointed under s. 392 of 
the Civil Procedure Code to prepire a m^pof the locality lo question. 

Held, that the statements of the village officers made to him with regard to 
tbe right ol way were inadmisstbie in evidence. 

CDiaappr., 22 Ind. Gas- 626 = 72 P.L R. 1914= 45 P.W.R. 1914 ] 

Second appeal from the decision of T. Walker, District Judge of 
Dharwar, varying the decree of Hao Saheb N. B. Muzumdar, Subordinate 
Judge of Gadag. 

The plaiuiitf sued for a declaration that certain land belonged to him 
and also for an injunction restraining the defendants from interfering 
with a certain right of way which he claimed. In the course of the 
proceedings, a commissioner was appointed unde,r s. 392 of the Civil 
Procedure Code fAct XIV of 1882) for the purpose of muking a map of 
the locality showiog the land in dispute and the direction of the right of 
way claimed by the plaintiff. Tne Subordinate Judgo allowed the plaint- 
iff’s claim to the land, but refu-^od the injunction prayed for. 

On appeal by the plaintiff the Judge granted tbe injunction, holding 
that the right of way was proved. He based his decision on certain 
statements made to the commissioner appointed under s. 392. In his 
judgment he said :— 

[44] ‘ What has induced me to take plaintiff’s view of the case is 
Ex. 11, the statements to the commissioner appointed to make the 
map. The natil and kulkarni and five other persons have signed and 
given a statement to the commissioner that the land is Government land 
■which defendants are misaupropriating by using it as a dung-heap, and 
that they have no right over it. This statement appears to me as good 
as the seven separate depositions on oath. Under the Civil Procedure 
Code, s. 399. the commissioner is a Civil Court, and the witnesses were 
bound to answer truly whether an oath was administered or not; and 
under s. 393 the report of the commissioner aod the evidence taken by 
him are evidence in the suit and form part of the record. The com¬ 
missioner s report on the back of Ex. 9 does not express any opinion on 
the merits. 


* Beoond Appeal 340 of 1-898. 
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** This evidenoa is do6 alluded to iu the judgment, and is, I think, the 
strongest evidence in the case." 

Defendant No. 1 preferred a second appeal. 

S, 5. Patkar (for Z>. P. Kirloskar) appeared for the appellant 
(defendant No. 1).—The Judge has based his decision on the record of the 
statements made by persons who were questioned by the commissioner on 
the spot as to the right of way. The provisions of the Evidence Act 
(I of 1872) are applicable to commissions—Ameerali’s Law of Evidence, 
p. 13. We had no opportunity of cross-examining the persons whose 
statements were recorded—Ameerali’s Law of Evidence, p. 259. The 
commissioner was appointed only for the purpose of making the map and 
not to take evidence— Buroda Churn Dose v. Ajoodhya Ram (1) ; Shadhoo 
Stngh V. Ramanoograha "Lall (2) ; Bindahun Chunder Sirkar v. Nobin 
Chunder Biswas (3) ; Boorga Churn Surmah v. Neemchand Surmah (4) ; 
Bustee Sahoo v. Jeo Narczn Singh (5) ; Sangili v. Mookan (6). It was for 
the Court to take evidence, and this duty could not be delegated to a 
commissioner. 

Balaji A. Bhagvat^ for the respondent (plaintiff} .—The statements 
referred to were signed by. the village officers. Under s. 393 of the Civil 
Procedure Code, the report of the commissioner and the evidence taken by 
him are evidence and form part of the record. The Judge has found as a 
fact, after considering the evidence in the case, that the plaintiff had a 
right of way which the defendants were not entitled to interrupt. 


JUDGMENT. 

[45] Parsons, J.—In this case the commissioner was appointed 
only to draw a map showing the houses of the parties and the way claimed 
by the plaintifT as well as that mentioned by the defendants, and no power 
was given bo him to take evidence. Therefore the panebnama or statement 
of the opinions of the village officers and other persons, recorded by him 
as to thevahivat or use of the way, was nob evidence, and ought not to 
have been looked at by the Judge. In any case evidence in proof or dis¬ 
proof of the second issue ought to have boon considered by the Judge, and 
not by the commissioner. We ask the Judge of the lower appellate Court 
to record a fresh finding on his second issue, based on tbe evidence on the 
record, and certify it to tbis Court within two months. 


Issue sent down. 


<2) 9 W,R. 83. 
(5) 21 W.R. 338. 
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APPELLATE CIVIL. 

Before Mr. Justice Gandy and Mr. Justice Growe. 


Damodarbhat AND OTHERS {Original Plaijitiffs^ Applicants), Appellants 
V. BHOGiLAli Karsondas AND OTHERS {Original Defendants, 

Opponents), Respondents.* |.5oh July, 1899.J 

Decree — Execution — Charity — Temple—Scheme of manaqe-nunt—Failure of trustees to 
carry out — Mode of enforcing vroper management—Rtunoval of tricsiees—‘Practxce — 
Civil Proctdure Code (Act XIV of 18S2|, ss. 539 and 260. 

A decree was passed id a suit under s. 539 of the Civil Procedure Code (Act XIV 
of 188'i) settling ascheme of management of a certain temple. The scheme provided 
that tbo defendants aod their heirs were, during their good conduot, to be retained 
as trustees and managers of the temple, and as suoh to mainiaiu a proper system 
of worship, and to keep regular aocouuts, Ao.. ckc. Subsequently plaintiSs applied 
for execution of the decree speotically setting forth various clauses of tbo scheme 
which bad been infringed by the defendants. The plaintifls prayed that the 
defendants should be removed from their office and that the decree be enforced 
by their imprisonment and the attachment of tbeir property. The Judge 
dismissed the application un the ground that the defendants could not be removed 
from the managership in execution pcooeedings, the plamtifi’s remedy lying in a 
regular suit. 

Held, that, in order to obtain the removal of the trustees, tbo procedure would 
be to amend ibc scheme of management so as to include a provision for the 
removal of tbo trustees if necess'try, aod not to file a separate suit. 

[463 Beld^ also» that in so far as tba decree ordered parbicular acts to bo 
performed by tbo dofend^ocs io the maaaf^ement of tbe temple it might be 
eoforced by tbe imprisoomenb of tbe defendaots or by the atbachmcDt of tbeir 
property or by both* 

[P., 28 M 3'9 f327) = 15 M.Ij J. 133; 24 Ind. Cas, 915; R.. 16 C ti.J. 431 = 17 C.VV. 
N. 841=17 Ind. Cas. 9G9.3 

Appeal agaiust the decisioo of T. D. Fry, District Judge of 
Ahmedabad. 

By tbe decree passed in this suit on the 30th Soptember. 1896, a 
sohenae was settled for the maDagement of the temple of Koteshvar 
Mahadev (st»e I. L. R., 22 13om., 493). Tho following were tho principal 
provisions of the scheme : — 

1. Tbe defendants and tbeir heirs shall, during their good conduct, 
be the trustees and managers of tbe temple of Koteshwar Mahadev at 
Ahmedabad, and of the property belonging to the said temple. 

2. They shall, as Tanodhan Brahmins, bo bound to maintain a 
proper system of worship. Tlie doors of the temple shall be open daily 
from 7 A. M. till noon and from 2 to 9 P. M, 

3. The income of the temple consists of offerings made to the idol, 
of rents for temple buildings and temple lands, and of au annual cash 
allowance of two rupees from Oovernmonb. 

4. Tho managers shall not allow persons of low caste to reside on 
the temple lands, either inside or outside the temple compound, and they 
shall nob allow Eolis or Marwadls to reside within the temple compound. 

o. It shall be the duty of the managers to keep the compound 
and other temple lands in a clean and sanitary condition, and to keep the 
temple buildings in repair so far as the funds permit. 
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" 6. One^tbird of the rents shall be expended in repairing the temple, 
compound 'WmII, and buildings belonging to the temple. Out of the 
remaining income of the temple, the managers shall defray the temple 
expenses and maintain themselves. 

7. The managers shall keep regular accounts of all rents and of 
expenditure on repairs. The accounts shall he submitted to the District 
Court annually within one month after the Divali, and shall be examined 
by an auditor appointed by the Court at the cost of the managers. A 
copy of the accounts shall he supplied by the managers and shall be fixed 
to the notice-board of the District Court for the information of the uublic. 

These accounts shall be kept from the date of the High Court’s 
decree. 

8 . The scheme shall be subject to such modifications as may be 
made hereafter by the High Court on tbe application of the parties inte¬ 
rested in r he said temple.” 

In 1898 tbe plaintiffs applied for execution of tbe decree. They 
alleged specific instar^ces of the misconduct of the defendants [57] 
and of the infriogement of various clauses .of the scheme of manage¬ 
ment. Tney prayed for tbe removal of the defendants from the manage¬ 
ment and for the attachment of the'i* properly and imprisonment. 

The Judge dismissed the application, holding that, even if the plaintiffs 
had proved the>r allegations, the defendants could not be removed from 
their office in execution proceedings, and that the plaintiffs* remedy lay in 
a regular suit. 

The plaintiffs app<»aled. 

K. AT. Ohudi, for the appellants fplaintiffs-applicants):—The Judge was 
wrong in rejecting oar application for execution. He should have allowed 
execution of the decree in the usual wav as prayed for. Section 260 of 
the Civil Procedure Code (Act XIV of 18821 is applicable, inasmuch as there 
was a wilful failure on the part of tbe defends nts to carry out the provisions 
of the scheme— Sha Karamachand v. Ghelabhai (1). See Protap Chunder 
Doss V. Peary Ohoiodhro.i’n (2). ^Ve have also presented an application 
to this Court for the ametidroent of the scheme. 

Dnlluhhai A. Sknh, for respondents Nos. 1 and 2 (defendants Nos. 1 
and 2) : — Wo are not the managing trustees and, therefore, cannot be held 
liable for any allege 1 misconduct on thtj part of tho-^e in actual charge of 
tbe temple. The case of Sha Karamchand v. Ghelabhai (1) was decided 
on a preliminary point, and the question whether or not s. 260 of the Civil 
Proceduie Code applies to such a chso was neither arpuefl nor decided. 
Section 2G0 is not applicable, and the provisions of the scheme cannot be 
carried out by holding the trustees liable under the section. The only 
remedy open to the plaintiffs is to get the defauli ing trustees removed from 
their office by filing a regular suit. The plaintiffs cannot move under 
s. 244 of I he Civil Procedure Code. 

M. K. for respondent No. 3 (defendant No 3):—Section 260 

of the Civil Procedure Code cannot apply unless the defendant is given 
an opportunity to carry out the provisions of the scheme. 


JUDGMENT. 

[48] Candy, J. —In this case the plaintitls applied to execute a 
decree which was passed in a suit under s. 539 of the Civil Procedure Code. 
The decioo settle 1 “ a scheme for the management” of a certain temple at 

Cl) 19 B. 34. (2) 8 C. 174. 
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Ahmedaha(3, and the terms of the scheme in eight clauses will be found at 
pages 495-6 of the 22ad Volume of the lodtan Law Keports, Bombay 
Series. Briefly, defendants and their heirs were, during their good conduct,- 
to be retained as the trustees and managers of the temple, and as such to 
maintain a proper system of worship, not to allow persons of low caste to 
reside on the temple lands, to keep the compound, &c., clean, and the 
temple buildings in repair, to keep regular accounts from the date of the 
decree, which should he submitted annually to the District Court within 
one month after each Divali, an auditor being appointed by the Court (o 
examine the same. The High Court decree settling the above scheme was 
dated 30th September, 1896. 

The present application for execution of the decree was made by the 
plaintilfs on 27th June, 1898. They speciflcatly went through the clauses 
of the '* scheme *’ and averred that defendants were not maintaining a 
proper system of worship, were allowing persons of low caste to reside on 
the temple lands, were not keening the compound clean or the buildings 
in repair, were not keeping proper accounts, and so forth. In some of the 
clauses of the application for execution, plaintifl's pra>ed that defendants 
be removed from their otllce : in some they prayed that the terms of the 
decree might be enforced by imprisonment of the defendants and attach¬ 
ment of their property. The District Judge, without considering the 
application in dt tail, dismissed it on the ground that even if the applicants 
proved their allegations, he did not consider that the defendants could he 
removed in execution proceedings, the plaintiffs’ remedy lying in a regular 
suit. 

The District Judge is possibly right in bolding that as the scheme 
is at present framed, there is no provision for removing the defendants 
for proved misconduct. They are by the scheme appointed trustees and 
managers “ during their good conductthey are directed to pe^rform certain 
acts but no provision isranda for their removal in case of their proved dis¬ 
obedience to [49] the orders of the Court as contained in Ibe decree. We 
doubt whether the L>ropor course, in order to I’emovo the trustees, if neces¬ 
sary, is for the plaintifl's to bringa fre>h suit under s. 539 : the more conveni¬ 
ent and obvious procedure is for the scheme to be amended so as to include 
in it a provision for the removal of the trustees, if necessary. Clause 8 
allows of applications to bo made to tbo High Court for the modification 
of the present schomo, and Civil Apylication No. 91 of 1899 is at. present 
on our board for disposal. It is an auolicatioo puroorting to he made by 
the plaintifls in accontance with cl 8 of the scheme asking for such 
modifications therein as will ensure the defendants performing tlie duties 
enjoined on them by the decree. 

But this does not fully moot the present apolication for execution. 
The District Judge is mistaken in supuosing that the nlaintilTs simply ask 
for the removal of the defendants : they ask, for instance, that according to 
cl. 7 of the schomo. regulrt,r acc nmts sliould be koot, submitted and audited. 
We are unable to hold that s 2G0 would not apply to such an application. 
It is clear that the decree lias been made against defendants for the per¬ 
formance of a particular act : if they have had an opportunity of performing 
that ac'i, and have wilfully failed to <lo so, the decree may be enforced by 
their imprisonment or by tlie attichmmt of their propnrty or by both. 
We do not see how the District Juilce can refuse to call on defendants to 
produce the accounts whicli the High Court ordered should be kept from 
30-h September, 1896, and should be subinittod within a cerfain time 
every year and should be audited. If the defendants—or such of them as 
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are responsible for fche accounts from 30th September. 1896—wilfully fail 
to produce those accounts, we do not see why they should not be held to 
be in contempt of the Court’s orders. 

For these reasons, without expressing any ‘opinion on the merits of. 
the plaintiffs’ various allegations in their anpHcation, we reverse the order 
of the District Judge and remand the application to him to be dealt with 
accordiog to law. He will deal with the matter of costs, including costs 
of this appeal. 

Order reversed and applicatioyi remanded. 


24 B. 50 {P.0.)»2 Bora. L. R. 516=4 C.W.N, 23 = 26 l.A. 199=7Sar. P.G.J. B59. 

[50] PRIVY COUNCIL. 

Present: 

Lord Macnaghten, Lord Hobhouse and Sir Richard Couch. 

[On appeal from the High Court at Bombay. 


Chotalal Lakhmiram and others {Appellants) v. Manohar 
C iANfiSH TAfirBEKAR AND OTHERS {Responde^its). r28th April. 1899,] 

Chnriiabie — Decree, form of—Account to be taken first—Matters to be considered 

t?» framing scheme. 

, The pUintifiA sued as persoos interested in the raamtenance of a reli«?ioua 
and chartiable institution, and prayed that tho dcfsndants. as recipients of the 
offerings at the idol’s shrine.^should be msdo accountable, as trustees, for the 
right disposal of tho property thus acquired. They also prayed for an account, 
a receiver, for the removal of the sbovabs. the defendants, from their office, and 
for the sottloment of a scheme for future management. The High Court direct¬ 
ed the District Jud^c (1) to take steps either by appointing a roceiver, or 
otherwise, in his discretion, for guarding the property of the temple ; (2| to take 
an account of tho property and of tho receipts and disbursements of the temple ; 
(3) to make the requisite orders for recovering property appropriated by the 
shevaks : and (4) to draw up a sebemo for the future management of the temple 
and its funds, regird being had to the established practice of the institution and 
to the position of the sbevaks and of other persons connected with it. 

Held, that the decree was right, no further directions being necessary ; tbo 
first thing to bo done being to take an account of the trust property. 

CR.. 37 C. 123 = 10 C.L-J. 35.5 (P.B.) = 14 C.W.N. 18 = 3 Ind. Cas, 642; 2 G.L.J. 460 

(472).] 

Appeal from a decree (Srd May. 1887J (1) of the High Court, 
reversing a decree (28bh November, 1882) of tho Dlstriob Judge of 
Ahmedabad. 

This suit was brought on the 3rd May. 1880, by tho late Manohar 
Gaoesh Tambekar and four other plaiDtiffs, under s. 539 of the Civil 
Procedure Code, with the consent of the Advocate-General, the first claim¬ 
ing as hereditary patron aod manager of the temple. 

Sri Ranchod Raiji, an iostitutiou of the Vaishnava Hindus in the 
Dakor District;, and the other plaiotills claiming as residents on the temple 
property entitled to secure its trust. The defendants, now appellants, 
vyere the shovaks, or hereditary roinietering priests, who conducted the 
rites and ceremonies for, and on behalf of, the numerous worshippers, 
who made otlerings of money and valuables at the shrine. 


(1) 12 B. 247. 
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The firsts plaintiif having died was now represented by Gooal Manohar 1899 
a minor, who proceeded by his guardian, the Talukdari [5l3 Settlemenb April 28. 
Officer of Ahcnedabad. The firsts d,efendanb also liavine died, was * 

represented on the record by bis son and heir, Chotalal Lakhmiram, ^ 
a minor, appearing by his mother and guardian, Bai Diwali. CounoiIj. 

The foundation was an ancient one, dating, according to tradition, 24 B. 50 

from the 12tb century. Brahmans having ministered there, the office (p,c.>*® 

became hereditary in their families, and the name of “ shevak ” was taken. 2 Bom. Ii.R. 
About the middle of the 18th century two villages were assigned by the 
then ruling power for the benefit of the temple. Both inams were stated 
in the appellants ’ case to have been granted in the name of the head of a 25 |,a. 199» 
family spoken of as the Tambekar, now represented by the first plaintiff,.! 8ar, P.C.J. 
respondent. Until 1841, when the Government disconnected them- 359 ^ 
selves from religious institutions, tbe?e were in the care of the revenue 
officers. By an order of 3rd June, 1841, the management of them was 
banded over to Ganpatrav Manohar of that family. The rights of the 
Tambekar and those of the shevaks were involved in much litigation down 
bo 1870. 

The principal question on this appeal was whether the absolute 
ownership of the shevaks as to the offerings made to the deity, and other 
moveables, should have been determined before the making of any decree 
for an account, or for a scheme of future management of the trust. 

Id the suit, the main subject of dispute had been the rights of the 
shevaks in resoecfc of this property offered by the worshipners. and a large 
amount of evidence was on the record relating to the question of their 
ownership in this respect. 

The plaiub alleged that the shevaks were paid wages out of the temple 
funds, and that they had no right to appronriate, as they had done in 
violation of an agreement of 1772. articles offered to the deity, and that 
they had no right to refuse to the plaintiff inspection of the accounts. The 
prayer was for an account, payment into Court of any balance found due, 
removal, if necessary, of the shevaks, an injunction, a receiver, and the 
preparation of a scheme for Ihe management of ihe trust. 

The defendants in their answer set up that they were the owners of 
the whole institution, and of all its property, including the offerings of 
worshippers and donors generally. 

[62] The principal issues fixed by the first Court were whether the 
plaintiffs had an interest entitling them to sue, and whether they had 
shown any breach of trust by the defendants. Whether the latter had 
been shown to be bound to render accounts ; and whether they were 
owners to any, and what extent of the temple property, and offerings made. 

The District Judge dismissed the suit. fie went upon the short 
ground that only the first plaintiff had a direct interest in the suit, within 
the meaning of 3 . 539 of the Civil Procedure Code, and that, therefore, 
the suit was not rightly brought. 

That decree was reversed by the High Court (West and Birdwood, 

JJ.) whose judgment is reported at length in Indian Daw Reports, 12 
Bom., 247, whore the reasons for bho decree herein stated are fully given, 
as well as all material details. 

The Judges were of opinion that all the plaintiffs had a sufficient 
interest, and that there was a trust which the Court had jurisdiction to 
enforce. 
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The coDcIu&ion of their judgment was as follows :— 

For the reasons we have given, we must reverse the decree of the 
District Court, and order that the costs of the suit and appeal be borne 
by the defendants. The District Judge will take steps, either by appoint¬ 
ing a receiver, or otherwise in his discretion, for guarding the property of 
the temple without disturbance of its services. He will take an account 
of the property and of the receipts and disbarsements of the temple, such 
latter account being carried back to the year 1872 and beginning with 
such property as can be ascertained to have been then in existence. He 
will make the requisite orders for recovering property misappropriated 
and sums due to the foundation as well from others as from the sbevaks or 
any of them. He will draw up a scheme for the future management of 
the temple and its funds, giving due consideration to the established 
practice of the institution and to tbe position of the sbevaks and of other 
persoos connected with it. Lastly, should there appear to be a surplus 
of revenue that may reasonably be counted on as durable, he will frame a 
scheme for the disposal of such surplus, or a part thereof, consistently 
with the g'^neral purpose of the foundation and [53] complementary to 
the arrangements made under this Court’s orders in Maytohay v. Kefihav^ 
rrtmvD on tbe appeal in the suit brought by the shevaks against Ganesb 
Manohar as defendant.” 

The decree followed the terms of tbe judgment. 

On this appeal, 

J. D. Mayne andw4. K. DonaUl, for the appellants, argued thst there 
was error in the judgment of the High Court. The evidence, tnken as a 
whole, had been to the effect that by the custom and practice of the 
religious institution tlie shev«ks had power to deal with the offerings of 
the worshippers, and had, to a considerable degree, the ownership of the 
moveables. There could hardly he a decree for an account until tbe 
question raised by the issue whether they were owners or not should have 
been decided. This applied also to the direction for the settlement of a 
scheme of management. The ancient custom of the temple should have 
been regarded. Tlio decree should have decUred t hat, subject to the obliga¬ 
tion upon the shevaks to perform the religious ceremonies and apply all 
the offerings suitable for the worship and the service of the deity, all the 
moveable property belonged to them. The nature of the scheme of 
management depended upon the rights of the appellants having been 
previously determined. Moreover, to render the direction for that scheme 
justifiable, it should have been accompanied by distinct findings for the 
guidance of the lower Court as to the immemorial customs alleged to 
regulate the present practices. lo was also to be observed that any relief 
upon an account dating from so far back ns 1872 would bo, to some 
oxi.ent, haired by limitation. It was the fact that a receiver had been 
appointed twelve years ago. Bub it was hardly the ense that the 
whole of the subordinate questions between the parties would range 
themselves under the decree which had been made for an account and a 
scheme. 

J. Jardine, Q. G., and A. V. IPrere^ who appeared for the respondents, 
were not called upon. 


(I) 12 B. 267 (n). 
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JUDGMENT. 

Their Ijordahips’ judgment was tbeo delivered by 

Lord Macnaouten. —The suit in which this appesl has been 
brought was a ?uit for the administration of a trust for religious [543 
purposes in connection with the temple of Sri Rancbod Baiji, in the 
district of Dakor. 

The plaintiffs claimed to have a sufficient interest to support the 
suit. The defendants originally disputed the plaintiS’s’ title to sue and 2 Born. Ij.R. 
denied that there was any trust. They alleged that they were “ owners si6»4 
of the god, and of all his property.” G.W N.23 = 

Tne Judge of first instance dismissed the suit on technical grounds, 26 I. A. 199 ^ 
but on appeal to the High Court a decree was made directing that a 7 Sar. P.O.J. 
scheme should be settled for the administration of the trust. An account 069 . 
was to be t'tken of the property, and of the receipts and disbursements 
of the temple, such latter account being carried hack to the year 1872, 
and beginning with such property as can be ascertained to have been then 
in existence.” Then the learned Judge was directed to “draw uo a scheme 
for the future management of the temple and its funds, giving due con¬ 
sideration to the estatilished practice of the institution, and to the position 
of the shevaks, and of othur persons connected with it.” 

From that decree the appeal has been brought. In their printed case 
the same claim was made by the appellants which was set up by them as 
defendants in the suit. They submitted that the suit ought tu be dismissed 
with costs. Mr. Mayne, who opened the case very fairly, was compelled 
to admit in the cour.-e of the discussion that he could not maintain that 
position. He admitted that there was a religious foundation, and that 
there must be a scheme. He desired, however, that certain questious 
should be determined before entering upon the consideration of the 
scheme. 

it, appears to their Lorlships that that decree is perfectly right, and 
that the first thing to be done is to take an account of the trust property. 

Much must depend upon the result of that account. Until the trust funds 
are ascertained, it seems impossible that any scheme can be settled. 

The decree does not prejudge anything. It directs that due consideration 
is to be given to the established practice of the institution and to the 
position of the shevaks. It appears to their Ler {ships that the appellants 
cannot ask for any direction more in their favour. 

[353 The result is that their Lordships think that the apneal must bo 
dismissed, and they will humbly advise Her Majesty to that effect; the 
appellants must pay the costs of the appeal. 

Appeal dismissed. 

Solicitor for the anpellants :—Mr. Arthur Checfie. 

Solicitors for the respondents; — Messrs, lianken, Fordt Ford and 
Chester, 
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ADMIEALTY JURISDICTION. 

Before Mr. Justice Russell. 

The Bombay and Persia Stham Navigation Company and 

ANOTHER {Plaintiffs) V. THE S S. “ CASHMERE,*’ HER CARGO AND 

FREIGHT {Defendants) * 

AND 

Rafpin and OTHERS, {Plainti^s) U- The SS. “Cashmere,” her 
CARGO AND FREIGHT, {Defendants). + [20fch and 21st April, 1899.] 

— Salvage—Amount of salvage awarded—Mode of estimating salvage services — 

Allocation of salvage amongst officers and crew — Bail —C 05 / 5 . 

Oq tlie 13tih August, 1898, the S. S. " Cashmerebeiug (as found by the 
Court) in a position of risk and hazard, which by a change in the weather might 
have at once become one of danger, was in need of assistance which the 
“ Naseri ” afforded her. The services, however, rendered by the “Naseri” were 
not of an extraordinary or protracted character. The owners of the ** Naseri *’ 
sued claiming Rs. 1,00,000 for salvage services and the master and crew of the 
“ Naseri filed a second suit claiming Rs. 50,000. The defendant ship paid into 
Court Rs. 5.000 for the owners ol the “ Naseri ” in the first suit, and Rs- 2,257 
for the crew in the second suit. The value of the S B. “Cashmere” was 
Rs. 78,000 and that of the cargo on board was Rs. 56,510. 

Beld. that the amount paid into Court by the defendant ship was sufucieut 
for the salvage services rendered. 

Held, .also, (bat the cargo was liable in the same proportion. 

Principles regarding (a) salvage generally, (b) allocation of salvage amongst 
officers and crew. (c> costs, and (d> bail discussed. 

Suits for salvage. The first suit was by the owners of the S. S. 
“ Naseri claiming Rs. 1,00,000 for services rendered by the [66] 
Naseri” to the “ Cashmere.” The second suit was brought by the 
master and crow of the “Naseri.” They claimed Rs. 50,000. 

On the Ist August, 1898, the “ Cashmere,” a crew steamer of 1,695 
tons nett register of the value of Rs. 78,000 with a cargo on board of the 
value of Rs. 56,510, was on her voyage from Massowah to Bombay, when 
her rudder was carried away to the extent of about fifteen feet from the 
bottom of the rudder. The captain then tried to steer with a hawser, but 
found it was impossible. He then stooped the engine and set sails and 
kept in a northward course. On the 3rd August he fell ia with the “Clan 
Shaw,” which rendl^red assistance until the 6th August, and then left. 
While in the “ Clan Shaw’s” company the captain had gone betwen 230 
and 240 miles towards Bombay, and was then about 258 miles from that 
port. It was then (as stated by the captain) blowing a strong monsoon 
but nothing unusual. 

At noon on the 12th August, the “ Cashmere ” was 82 miles from 
Bombay. The wind had then moderated very much, and there Was only 
a swell with a light breeze. Here she sighted the “ Haddon Hall,” but 
did not got assistance from her. At 2 o’clock A.M., on the 13tb. when 
between 45 and .50 miles from Bombay, the “ Naseri ” was sighted. 
There was then a fresh breeze and a heavy sea from west-south¬ 
west. The “ Naseri ” was a steamship of 911 tons nett register of 
the value of Rs. 1,75,000 and had a cargo of the value of about six lakbs, 

• Admiralty Suit No. 1 of 1896. t Admiralty Suit No. 2 of 1898. 
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and 45 passengers on board. She had lefb Bombay on the 12th August 
for the Persian G-ulf, and had got permission to deviate a little from ber 
course and keep a look out for the Cashmere." On getting within sight 
of each other the two vessels exchanged signals and attempts were made 
by the Naseri " to tow the " Cashmere." first by a steel-wire hawser and 
then by a chain, but both broke. The captains then agreed that the 
“Cashmere,” whose engines were in good order, should tow the “ Naseri,” 
and the “ Naseri ” was, therefore, made fast to the stern of the “ Cashmere” 
in order to act as a steerage power upon ber. 

The remaining facts of the case are stated in the following passage 
taken from the judgment: — 

[57] “ Accordingly the towage gear was shifted from aft to forward 
of the ' Naseri,’ and here again a line was thrown to get the * Cashmere’s ’ 
hawser. After the ‘ Cashmere’s ’ wire hawser had been hauled on board 
the ’ Naseri ’ she came upon the starboard quarter to the ‘ Cashmere ’ to 
get the stream chain, and in the course of this operation the * Naseri * 
collided with the stern of the * Cashmere ’ and smashed a boat and about 
15 to 20 feet of ber bulwarks. The captain of the * Naseri ’ says that bis 
starboard bow caught the port quarter of the * Cashmere,’ but although 
the captain of the ‘ Cashmere ’ says this damage was done by the negli¬ 
gence of the * Naseri, ’ I really do not think, upon the evidence in the case. 
I would be justified in holding that this was so. It is perfectly true, no 
doubt, that the * Nascri's ’ captain was on the forecastle while this 
operation was going on. and a subordinate on the bridge, but 1 cannot find 
from that tact alone that there was negligence on the part of the 
captain of the ‘ Naseri.’ But I will deal with this matter more particularly 
hereafter. According to Captain Halfin, shortly after the ‘ Cashmere ’ 
began to tow him, his stream chain parted, but Captain Souter says that 
one of the chains slipped, but did not actually break. Whatever happened, 
however, the ‘Cashmere’ at 3-30 or 3-45 P.M. when 44 miles off Bombay 
began to tow the ‘ Naseri ' towards Bombay and arrived off the outerlight 
ship at about 11 P.M. on the 13th. After waiting for about an hour for 
the pilot they proceeded up the harbour, in the course of doing which 
the stream chain parted, but the wire hawser held, and eventually tfie two 
ships anchored off middle ground at 3-45 or 4 A.M. ot the 14th August. 
The above are. shortly, the facts of the case.” 

Scott and Ltoxcndes, for the plaintiffs. 

Ijang (Advocate-General) with Dratison and Haikes, for the defendants. 

The following authorities were cited : — Kay on Shipoiug (2nd Ed.), 
83.720, 721; Tke Golondrina (1); The Oheta}i{2)-, 'The Glenduror iS)', The 
Aynerique (4); The Tkoytias Allcn ih)', The Cleopatra (6); [58] The Keiiyyiurc 
Castle (7) ; The Accomac (b) ; The Spree (9) ; The Lady Jocelyn (10) ; The 
Rathbone v. The Secretary of State for India (11) ; The Ghilka (12) ; The 
Champion (13). As to costs occasioned bv excessive bail having been 
compelled, the counsel cited The George Gordoti (14). 


(1) (IR67> Hi. R. 1 A-im. and B. 334. 
(3) (1871) Ij. R. 3 p. o. 589. 

(6) (188^) 12 Ap. Oa. 118. 

(7) 11882) 7 P.D. 47. 

(9) (1893) P, 147. 

(tl) ilnreported. 

(13) 17 C. 84. 


(2) (186B) B. R. 2 P C. 205. 
(J) (1874) L. R. 6 P. O. 468. 
(6) (IH7S) 3 P, D. 145. 

(8) (1891) P. 349. 

(10) 2 M.H.C.R. 355. 

(12) 7 B. 196. 

(14) (1884) 9 P.D, 46. 
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JUDGMENT.* 

HusSBiiii, J. (af^e^ stating at length the facts of the case conti¬ 
nued) :—The plaintiffs have, in my ooinion, exaggerated largely the value 
of the services done by them, and the state of the weather and other cir¬ 
cumstances under which that aid was rendered. The defendants, on the 
other hand, have unduly tried to minimise the value of the services done. 
I shall endeavour myself to steer a middle course between these two lines 
of conduct. The first and the most important question in salvage cases is 
the amount of risk to which the salved ship was exposed. (See Janet 
Coxirt fl), although in The Werra (2) it was held that the Court first 
considers the value of the property saved, and then the actual 
perils.) I. therefore, deal with this poinD first. On the one hand, 
it is clear to my mind that the “ Cashmere *' was really in want 
of assistance. She had signalled for It continuously. She had got 
it for two days frona the ** Clan Shaw,” She had asked for it, but 
failed to get it from the “ Haddon Hall. ” She at-ked for and got it from 
the “ Naseri. ” Captain Souber’s evidence on this point, to my mind, is 
not satisfactory. Furthermore, the “ Cashmere ” was not only rudder¬ 
less hut had on two occasions failed to extemporise steering apparatus. 
Next, the time of the year was the monsoon, and, although possibly 
weather charts and nautical handbooks may say that after the middle 
of August the sting of the monsoon is gone, it is a matter of common 
knowledge that high seas and heavy winds are liable to occur. Another 
matter to be considered is that the Cashmere ” was as light as she could 
be with safety. Sne was only drawing about 14' 7" forward and 17* 7'* 
aft, her mean draught being [59] 22*6'* when deeply loaded. Her 
height out of the water would obviously render her more unmanageable. 
It is, to my mind, impossible to say that the position of the “ Cashmere ** 
was not one of risk and hazard, and might bv a change in the weather 
at once become one of great danger. As against this, however, the views 
of those on board the ” Naseri ” are, to my mind, somewhat extravagant. 
As regards the weather, it appears to roe that it was not more than 
the ordinary monsoon weather which may be exi eefed between Aden 
and BooDbay in the month of August. The wind was W.S.W., and, 
to use the words of Mr. Barron, the chief officer of the “ Naseri,** 
was a fresh breeze. The sea ar'cording to him was a stiff sea or good fresh 
sea. Titerofore, as regards wind and sea, there was nothing to rend^-r the 
salvage services very hazardous. Moreover, it must be remembered that the 
“ Cashmere ” bad from the time she left the ” Clan Shaw ” down to the lime 
that she fell in with the “Naseri,” been steadily making her way towards 
the direction she wanted to go. It seems to me that, although she mav not 
have been actually able to get up into Bombay harbour, she would have been 
able, unassisted, to get within the are of light either of the Prongs or of 
Keonory IsUnd. It has been snggesfed that she must have gone on a 
lee shore and nob have been able to anchor. I confess I see no foundation 
for these sugg^'Stioos. Her engines were in perfectly good woiking order. 
She had got four anchors, two of them bent on to their cables, one on her 
fore castle deck ready, and another spare one. There does not appear to me 
to bo any reason to suppose that her anchors and cables would nob have 
held. It must especially be borne in mind that the ” Cashmere ” was not 
in what has been described as “a condition of imnobence” such as she miebt 

•(For a fuller text of the judgment, see 1 Bom. L. R. 567 at p. 668,—ED.J 

(1) (1807) P. 69. (2) (1836) 12 P. D. 62, . 
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that she must ioevibably have been taken by tbe current somewhere 
north of Bombay. On the other hand, witnesses are called, and authori¬ 
ties and charts nroduoed, to show that she must have been taken to tbe 
southward of Bombay. In this [60] eonfi'ct of authorities I cannot say 
that I have formed an opinion one way or the other. 

I would sum up the position thus—The “ Cashmere ” without a 
rudder and approaching Bombay was in need of assistanoe which the 
“Naseri” afforded her. and in so doiug conferred meritorious services 
upon her. At such time the position of the Cashmere ” was one un¬ 
questionably of risk and might possibly have become one of danger, but 
the porviees rendered by the “ Naseri ” were not of an extraordinary or 
protracted character. I am, therefore, of opinion that tbe “ Naseri ” is 
entitled to salvage reward and in the usual course to salvage from all the 
properties salved. I would here rofer bo a point made by Mr. Scott, viz.^ 
the absence of the scrap log. No doubt its absence is to be regretted, but 
I cannot find that it has been wilfully suppressed. Tbe ship’s log un¬ 
questionably is kept in an utterly incomplete way ; moreover, the Bs. No. 4, 
Captain Souter’s log, has a peculiarly clean appearance, bub having seen 
Cantain Souter in the witness-box I cannot find that be has bad anything 
to do with the suppression of the scrap log, or that he has manufactured 
£jX. No. 4. It is quite possible, as suggested by tbe Advocate-G-^neral, that 
tbe scrap log did contain entries as to the stranding of she Cashmere” 
in the Keri Sea which the chief otB -er was not anxious should be disclosed. 

I now deal shortly with the pleadings and proceedings in the case. 

The plaint by the owners of the ” Naseri ” was filed on tbe 16bh 
August. 1898, and that by her master and crow on the ]8bh. In the 
former a sum of one lakb was claimed ; in the latter, Ks. 50,000. 

I agree with tbe Advocate-General's observations about these claims. 
They are, to my mind, excessive. I think also it was unnecessary to file 
two suits. The written statements of tbe defendants were filed on tbe 
7tih of October, on which date they paid in the sums of Rs. 5.000 and 
Rs. 2,257, re-»pectively. The cargo owners did not pub in any written 
statement, at>d have taken no part in the proceedings, but the exhibits 
from M to W inclu-iive satisfv me that they were duly served and have 
[61] had ample notice of the proceedings. At the hearing 1 alluded to an 
amendment of tbe written statements by an alternative assertion that, in 
the event of the services being held to be salvage, a sutticient sum was 
paid in. Although it appears from tbe evidence of Captains Potts and 
Macaulay that they calculated the amounts paid in on the basis of towage, 
I do not think that the defendants should bo held bound by those 
gentlemen baking what I find to be an erroneous view of the services 
rendered. At all events, the Advocate-General, the defendants' counsel, 
admitted unreservedly that the services wore salvage services. 

I next deal with the law applicable to the whole state of facts. 

The defendant ship has paid into Court the sum of Rs. 5,000 for 
the owners of the ” Naseri” and Rs, 2,257 for the crow. Tbe question 
is : Is that sufficient so far as regards the defendant ship? 

It must be remembered that salvage services have been described as 
giving rise to an equitable claim. It has also been held that, in dealing 
with the amount, all the circumstances must be taken into consideration. 
In s. 720 of Kay on Shipping (2t)d E I.) the various elements to bo consi¬ 
dered in salvage cases are sot out. I deal with them, so far as applicable, 
seriatim. The value of the property saved. I take to be: ship Rs. 78.000, 
cargo Rs. 56,510. As to the actual perils from which the ” Cashmere” 
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and cargo were saved, 1 say she vras in a position of risk which by change 
of weather might have become one of danger. As to the possibility of 
assistance from elsewhere, seeing that she met the Naseri ” within 
twenty-four hours of her leaving the “ Haddon Hall,” I think it may 
fairly be said that the probability of her falliog in with another steamer 
was considerable. As to the state of the weather when the services were 
rendered, it was ordinary monsoon weather such as is usually met within 
the middle of August near Bombay. With regard to the degree of risk 
and peril incurred by the salvors, I do not consider that with proper 
seamanship any such was incurred. With regard to the degree of labour 
and skill exerted by them I cannot think it was of the highest character. 
As regards the value of the Naseri ” and her cargo, the latter was, I have 
said, six lakhs. The value of the former is Rs. 1,75,000. [623 As regards 
the time occupied by the services I find that the “ Cashmere ” commenced 
to tow the “ Naseri ” at 3-30 on the 13th, and stopped about the same 
hour next morning, but of course she bad been trying to assist her before 
that as above set forth. As regards injury and loss occasioned to the 
salvors, I do not find any. 

I now give a Tiabular abstract of the cases referred to by counsel on 
both sides for convenience of reference :— 


Ships. 


Citation. 


Value of 
Ship, &c. 


Amount 

awarded. 


Remarks. 


The Golondrina 




IN ENGLAND. 


“ Tbo Chetah 


19 


“ The Glenduror 


19 


(1867) L. R. 1 
Adm. and E., 
334. 

...*(1808) L. R. 2 
1 P.C.. 205 

(1871) L.R 3 P. 
C., 589. 


“ The Ameriquo ” 

“ The Thos. Allen ” 

“ The Cleopatra ” 

“ The Kenmuro Castle.” 


47. 

“ThoAccomac” ...!(1891) P., 349. 


(1874) li. R. 6 
P.C.. 468. 
(1886) 12 App. 

Ca.. 118. 
(1678) 3 P, D., 
145. 

(1882) 7 P. D.. 


44 


The Spree 




(1893) P., 147. 


“ The Lady Jocelyn ” ...;(18G5) 2 Mad. 

H.C.R., 355. 
Unroportod 
(vide I.L.R. 7 

Secretary of State for 
India. 

“ThoChilka” 


“ The Kathbono ” 

V. 


44 


The Champion 


if 


Bom.. 207). 


£26.000 

£50,000 

£46,000 


(1883) 7 Bom.. 
106. 

(1889) 17 Cal., 
84. 


£190.000 

£126,775 

£25.000 

£75,000 

£22,138 

Value not 
given. 

IN INDIA. 

£ 120,000 

£100,000 


Rs. 8,00,000 


£43.000 


£1,800 


£3,150 reduced 
to £1,500 
£l,000 increased 
to £2,000 


£30,000 reduced 
to £18,000 
£12,000 reduced 
to £7,500 
£ 2.000 

£4,000 

£1,000 increased 
to £1,800 
£12,000 paid 


Very merito* 
rious ser¬ 
vices life 
saved. 

Derelict- 


10 days’ 

work. 


Rs. 12,000 
Rs. 26,000 


Rs. 34,000 paid to 
ship ; Rs. 10.000 
awarded tocrew. 
£1,500 raised to 
£2,400 


9 hours’ 

work. 
5 days’ 

work. 


11 days' 

work 
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While agreeing with the proposition of law contended for by 1899 
Mr. Soott. and stated in a. 721 of Kay on Shipping (2nd Ed,, p. 589), viz,, APBm 21 . 
that in fixing a proportion of the value the Court usually gives a smaller ■ 
proportion where the property is large, and a larger proportion where the 
value is small ; still looking at the amount awarded in those cases I am MIBALTY 
of opinion that the sum paid in by the defendant ship is amply sufficient. JtJRISDIO- 
It is considerably more pro raia than was paid in the cases I have referred tiqn 

to above. As regards, therefore, the defendants, the “Cashmere” and _* 

her freight. I am of opinion that a decree should be passed for the plaintiffs 2i B. S5=> 
in these two suits, respectively, as against the defendant ship and freight 1 Bom. It.R. 
for Rs. 5,000 and Rs. 2,257, respectively, C63] the plaintiffs to have their 337 , 
costs down to 7th October, 1898, inclusive. The plaintiffs respectively to 
pay the costs of the defendant shio and freight after that date. 

1 am of opinion that the amount paid in is sufficient to cover all the 


charges which the plaintiffs may have been put to as regards the arrest 
of the “ Cashmere,” &g. One set of costs, if necessary, to be set-off 
against the other. 

As regards the cargo on board the “ Cashmere,” which, as I have said 
before, was of the value of Rs. 56,510, the matter is, of course, on a 
different footing. By maritime law all property saved from danger is 
liable individually for its proportion of the salvage awarded against the 
whole of the adventure to which it belongs. Therefore the cargo on board 
the Cashmere ” is individually liable. The owners of that cargo although 
they had notice of these proceedings as I have pointed out above, in the 
usual way, have not paid anything into Court, and have nob appeared. I 
have, therefore, to decide what, in my opinion, the cargo ought to pay; 
and I think that a pronor amount would be the sum of Rs. 5,257. I have 
arrived at this figure by the ordinary rule of three as applied to the sum 
paid in by the defendant ship. If I have erred on the side of liberality 
with regard to the cargo, the cargo owners ought to have appeared to 
prevent such error. I am aware that in valuing the cargo all necessary 
expenses attendant on transhipping and storing the goods and their valua¬ 
tion ought to be deducted as well as the freight and customary charges, 
e.g., brokerage, weighing and commission. The cargo owners have not 
chosen to show me what should be deducted, and I must treat the cargo 
as of the value as aforesaid proved before me. But, of course, if either 
party wish or insist, the matter musG be referred to the Commissioner. 

With regard to the claim of the “ Cashmere for damages alleged to 
have been caused by the “ Naseri ” running into her. I do nob think the 
evidence would justify me in coming bo any finding. The occurrence, it 
seems to me, was either an inevitable accident which happened in the 
performance of the services and was one of the necessary risk of the 
undertaking, and created no liability on the part of either party, or, as I 
am inclined to tliink. it was [64] a bib of bungling on the part of each of 
the two captains, and I think I may safely say that, if the plaintiff 
company had taken out the sum of money paid in by the defendant ship, 
we should have heard nothing more of this claim for damages. Moreover, 
when Captain Macaulay says the damage would come to Rs. 2,000, and 
Mr. Dibchbourne sava it would come to Rs. 9,500, I do not see how I 
could assess the proper amount. 

I must now proceed bo allocate the sums paid into Court and awarded 
as above. I do not propose to interfere with the allocation as already 
carried out by the defendant ship, which, therefore, will stand as follows, 
vtz., Rs. 5,000 to the owners of the “ Naseri ” and Rs. 2,257 to her orew. 
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I allocate theBs. 5,257 Id respect of c<irgo as follows :—Bs. 3,622 to the 
owners of the Naseri,” and Rs. 1,635 to the crew. Tbe owners of the 
“ Naseri,” will, therefore, get altogether Rs. 8,622, and her crew will get 
Rs. 0,892. Of this sum I would allot bo Captain Baffin Rs. 700, bo First 
Officer, C. H. Barron, Rs. 400, to the Second Officer Rs. 250. and to the 
Third Officer Rs. 200, bo Govind Jacko, Serang, for his conduct which 
deserves special recoguition, Rs. 200. bo the three engineers Rs. 250, Rs. 180 
and Rs 150, respectively, tbe balance to be divided amongst tbe rest 
of tbe crew according to their rating. But iu accordance with the usual 
practice (see Tke Spree (1) ) the non-navigating members of the crew get 
only one-half. 

With regard to the costs of this suit, I have dealt with them so far as 
the defendant ship is concerned, but the defendants cargo-owners must pay 
the plaintiffs the cost of and incidental to the first day's hearing, as the 
plaintiff's case as against the cargo must have been proved, but I do not 
think the cargo should bear any more costs. Tbe cargo lately on board 
the “ Cashmere " or such portion of it as may be sufficient to satisfy the 
amount above awarded and costs must be sold to pay tbe amounts. 
After taxation of costs against tbe cargo, notice under Rule 15 of Admiralty 
Rules to be given to consignees of cargo. 

The bail given by the defendant ship will be vacated and tbe title-deeds 
handed back to tbeir owner. 

[65] With regard to the question of costs, bis Lordship recorded the 
following judgment on tbe 21st April, 1899:— 

I have considered tbe question of tbe point raised by Mr. Branson 
yesterday with regard to tbe costs tbe owners of tbe " Cashmere" have been 
pub to by reason of excessive bail having been compelled. In a matter of 
this sort the Court must, of course, allow for tbe plaintiffs taking a generous 
view of tbe value of their services, but I think in this case the bail 
that was compelled, although it was in the three suits, was excessive. 
Mr. Justice Butt says in " The George Gordon " (2): “ Parties sbouli not 
arrest a ship for an exorbitant sum. and if they do, it is no excuse to say 
that the defendants did not, as it were, struggle to get free by applying to 
have the bail reduced." This case was directly followed in The Cham¬ 
pion " (3), where tbe costs occasioned by the bail required being excessive 
wore directed to be paid by the promovents. I think in the present case the 
plaintiffs ought to pay the costs of and incidental to bail being compelled 
beyond tbe sum of Rs. 50,000- 

Decree accordingly. 

Attorneys for the plaintiffs :—Messrs. Crawford, Brown andjCo. 

Attorneys for the defendants :—Messrs. Smetham. Bland and Noble, 


(1) (1893; P. 147. (2M1884) 9 P.D. 46. (3) 17 0. 84. 
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24 B. 6S = 1 Bom. L.R. 734. 

OBIGINAL CIVIL. 

Before Mr. Justice Russell. 

HuNSRAJ PdRMANAND {Plaintiff) V. RUTTONJt Walji and others 

(Defendants).* C4th 7Dh and 8bh September, 1899.J 

Ftyrgery—No title through iorgery—Shares, debentures, G vernment proruis'iory notes 
htvnig a forged iridorsement—Bolder has no title — G vernment prom ssory notes 
surrendered for renewal — Title to renewed notes—^English B lls o/ Exchange ^cl 
(Slfit. 45 and 46 Vict-, c. 6i)— Negotiable Instruments Act {XEVI of 1881)— Holder 
in due course. 

The plaiotiS as adminisbrator of Purmacaod Cooverji, a deceased Hindu, sued 
to rpcovet from the defeodants (bbirty-ooe in all) oertaia shares, debcotores and 
[66] Ooverom-dDt promissory ootes which he alleged belonged to the esca&e of the 
deceased, but which the first four defendants had stolen, and. by moans of forged 
indorsements, sold to the other defendants and received the purobase-money. 
Those of the defendants who bad purobaeod the Oovernment promissory notes 
contended that as innocent purchasers for value they were entitled to retain 
them. 

Field, that the plaintiff was entitled to recover all the shares, debentures and 
Government promissory notes from the defendants. 

Some of the Government promissory ootes on which the forged indorsements 
had been made had been surrendered for renewal and fresh promissory notes 
issued in their place. 

Beld. that the plaintiff was entitled to recover the renewed notes from the 
holders. 

[P., 28 A. 428 (4301 = 3 A.tj.J. 203 = 26 A.W.N. 77; 36 C. 239 (250); R., 12 O.L.J. 
470 (472>=8 Ind. Cas. 796 ; D., 32 O. 799 (8l5) = 9 C.W.N. 443.] 

The plaintiff as administrator of the estate of his father Purmanand 
Cooverji sued the dafeadan^s (thirty-one in number) bo recover certain 
shares, debentures and Goveroment promissory notes belongiag bo the 
estate. He alleged that after bis father’s death his (plaintiff’s) step-mother 
(since deceased) and the first four defendants bad fraudulently taken the 
share certificates, debentures and Government promissory notes out of a 
safe in which they bad been kep'’-, and bad, by means of forged indorso- 
ncents, sold them to the various defendants and had received the purobase- 
money. The particulars of the various securities were set forth in a 
schedule annexed to the plaint. 

Six of the Government promissory notes, each for Rs. 1,000, bearing 
(as was alleged) forged indorsements purnorbing to be indorsenaanbs bv the 
deceased Purmanand Cooverji to Narrondas Rubtonsey (defendant No. 2), 
had been sold by the said Narrondas Rubtonsey in July, 1898, to one 
Premchand Roychand. 

Of these notes, two (Nos. 1322 and 5418) had been subsequently sold 
by Premchand Roychand to the Bank of Bombay (defendant No. 23). 
The Bn-nk had gob the note No. 1322 renewed and now held a new note 
No. 003300 in its place. In this new note the Bank of Bombay was the 
payee. Tbe old note (No. 1322) was surrendered by the Bank to the 
Public Debt Office, where it was retained. The plaintiff prayed that the 
Bank should be ordered bo indorse and hand over bo him this new note 
(No. 003300) as well as the note No. 5418 together with all interest 
received in respect of them. 
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[67] Another of these six notes (No. 5357), which had been pur¬ 
chased by Premchand Roychand, had also been surrendered and a new note 
(No. 007850) had been issued in its place, the old one being retained 
by the Public Debt OfiQce. This new note had been purchased in the 
open market by Sir Dinsba Manekji Petit and had been presented by him 
to the trustees of Petit Orphanage (defendants Nos. 24, 25 and 26) in 

Bombay. The plaintiff prayed that this note should be indorsed and 
handed over to him. 

The defendants, who bad purchased the shares, did not defend the 
suit. They appeared in person and stated to the Court that they had 
purchased the shares in the open market for value and without notice or 
knowledge that any of the signatures on the share certificates were forged. 
They submitted to any order that the Court might make. 

As to the Government promissory notes, the Bank of Bombay (defend- 
ant No. 23), who as above stated held two (Nos. 5418 and No. 003300) and 
the trustees of the Petit Orphanage (defendants Nos. 24, 25 and 26), who 
held one, viz.. No. 007850, put the plaintiff to proof of the alleged 
forgery, and alleged that they and their vendors were holders in due course 
of the said notes, and denied that the plaintiff was entitled to recover 
them. 

Kirkpatrick and Kobertson, for the Bank of Bombay ; Branson and 
Viccaji for the trustees of the Petit Orphanage :—The claim against us is 
to recover Government promissory notes. We contend that we are innocent 
holders for value of these notes, i.e., holders in due course (s. 9 of Act XXVI 
of 1881), and that, therefore, we have a good title as against the plaintiff. 
The law on the point is laid down in the Negotiable Instruments Act (XXVI 
of 1881) amended by Act II of 1885. This Indian Code is to be construed 
without reference to Bnglish law— Norendra Nath Sircar v. Kamalbasini 
Dasi (l). It applies to Government promissory notes: see Act XIII of 
1886. The law as to the effect of forged indorsements as laid down by this 
Indian Code is different from Bnglish law. The English Bills of Exchange 
Act (Stat. 45 and 46 Viet,, c. 61, s. 24) deal separately and expressly with 
the case of forgery, and it provides that no title shall bo obtained through 
a forgery except in [68] one specified class of cases. But where in the 
course of dealings with a bill or note some offence other than forgery has 
been committed, a good title may be obtained by a holder in due course as 
against the true owner (see ss. 29 and 30 of English Act). The effect of 
forgery is thus dealt with separately by English law. But Indian law 
(Act XXVI of 1881) makes no distinction between the effect of forgery 
and that of any other offence. It has no section corresponding to s. 24 
of the English Act. The only section in it which deals with the matter 
is a. 58, which gives the holder in due course a good title no matter what 
offence has been committed in course of negotiation. Offence includes 
forgery. See Penal Code Act XLiV of 1860, s. 40. The title of a holder 
in due course is again asserted in s. 118. cl. (g), of the Negotiable Instru¬ 
ments Act. When that Act was passed, the Indian Legislature had 
before it the report of a then recent case, in which the effect of a forged 
indorsement had been fully discussed, so that the difference between the 
Indian and English Act cannot have been accidental— Bank of Bengal v- 
Mendes (2). We contend that by Indian law once a holder is shown to , 
be a holder in due course be has a good title notwithstanding a forged' 
indorsement. They also cited London Joint Stock Bank v. Simmons (3). 


(1) 23 I.A. 18 = 23 C. 5G3. 


(2) 6 C. 654. 
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As to the renewed notes held by these defendants, the plaintiff 
oannot be entitled to them. Ste may be entitled to the old notes which 
have been surrendered, but the new notes are a new contract by the 
Government with the new payee. There is no forged indorsement on 
these new notes, and the plaintiff has no right to them. If the present 
holders of these Government notes are now declared to have no title, the 
effect will be disastrous. The public buy Government notes freely in 
open market. Trustees invest trust mouey in them, But these buyers 
know nothing of the previous holders. They cannot verify prior indorse- 
ments. The prior indorsements may be on a note which has been 
surrendered for renewal and cannot even be referred to by the buyer. 
If a single forged indorsement is to destroy the title of any subsequent 
innocent holder, no one will venture to buy Government notes. 

[69] Maepherson (with Scott, Acting Advocate-General, and Davar), 
for plaintiff.—There is no difference between the Koglish and Indian 
law with respect to the effect of a forged indorsement. Purmanandas 
Cooverji was the bolder of these notes at his death, but they were never 
negotiated afterwards. They could only be negotiated by indorsement and 
delivery (s. 46). He did not indorse them to Narrondas Ruttonsoy, and 
the latter, therefore, never became the holder of them—s. 8, He could 
give no title, and no one taking through him has any title. Section 58 of 
the Negotiable Instruments Act. 1881, deals with cases of defective title. 
JBut the position of a person with a defective title is different from that of 
a person with no title at all. The latter is the position of a person who 
claims through a forgery. See Chalmers on the Negotiable Instruments 
Act, notes to s. 58. As to the meaning of “ offence " in s. 58 of the Indian 
Act, see s. 29 of the English Act. Section 58 of the Indian Act merely 
reproduces ss. 24, 29 and 38 of the English Act. They cited Smith v. 
The Union Bank of Liondon (1). As to the renewed notes, we claim that 
they stand in the place of the old notes The plaintiff's right with 
respect to the old notes are transferred to the new notes—Byles on Bills 
(15th Ed.), p. 165; Lice v. Za^ury (2). 

JUDGMENT. 

Russell, J. —In this case, the plaintiff as administrator of his 
deceased father Purmanand Cooverji claims to recover from the various 
defendants as hereinafter detailed the moveable property of the said Pur- 
manand Coverji,deceased, consisting of shares, debentures and Government 
promis.sory notes. It appears that Purmanand Cooverji died in Bombay 
on the 18th December, 1897, leaving Viis widow Motivabu since deceased, 
three sons including the plaintiff, and throe daughters. The first defend¬ 
ant is the father of Motivabu, the second is her brother, and the third is 
her maternal uncle. 

According to the evidence of Purmanand Uilladhar and Thackersey 
Hari, which I see no reason to disbelieve, the first throe defendants and 
Motivabu conspired together to misappropriate all the said moveable 
property of the said deceased, which was in a safe in one of the rooms in 
his house which was occupied by [70] Motivabu. In pursuance of such 
conspiracy several meetings were held by the conspirators, the details of 
which are given in the evidence of Purmanand Lilladhar and Thackersey 
Hari. The I'esult of those meetings was that forgeries were committed in 
respect of all the shares, debentures and Government promissory notes 

(1) (18*76) L.R 10 Q. B. 291 i295-6j. 12) (1817) 8 Taunton 114. 
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which are specified hereafter, wherrof, as here in after appears, the 
respective defendants are transferees. None of the transferees of the 
shares and debentures raised any question before me as to the relief claim¬ 
ed by the plaintiff in respect of such securities, and consequently the 
plaintiff must be held entitled to the relief be claims in respect of them, 
and the only question as to them will be with regard to costs, which I 
shall deal with hereafter. But the defendant No. 23, the Bank of 
Bombay, in respect of two Government promissory notes for Rs. 1,000 
each. No. 5418 (Ex. P) and No. 1322 (Ex. I) in respect of which the 
renewed note (Ex. Li^ No. B 003300 was issued; defendants Nos. 24 to 
26 (whom I call the Petit Trustees) in respect of Government promissory 
notes for Rs. 1,000, original note No. 5357 (Ex. K) and renewed note 
B. 007850 (Ex. M), and the defendants Nos. 27 to 29 (whom I call the 
AUbless Trustees) in respect of two Government promis.sory notes of 
Rs. 1,000 each, No. 14705 (Ex N) aad No. 14706 (Ex. O), raised various 
questions of law which I now proceed to deal with. 

As I have stated above, it was proved that the indorsements on these 
notes as well as the other Government promissory notes which are claim¬ 
ed in this suit, were forged, in some cases by writing tbe icdorsement‘Pay 
to Narrondas Ruttomsey or Order ’ above the genuine signature of Purman- 
and Gooverji, and in other cases by writing tbe said indorsement and forging 
the name of Purmanand Cooverji. It was argued that inasmuch as there 
was no section in the Indian Negotiable Instruments Act (XXVI of 1881) 
corresponding with s. 24 of the English Bills of Exchange Act. 1882, the 
Indian Legislature intended that although an indorsement on a negotiable 
security as defined by that Act was forged, still a bona fide indorsee for 
value without notice might become the bolder thereof in due course. The 
Act defines “ negotiable insbrumeots ” in s. 13 as a promissory note, bill 
of exchange, or cheque expressed to be payable to a [71] specified person 
or his order, or to the order of a specified person or to tbe bearer thereof. 
Government promissory no>e3 would come within that definition, and 
looking at 8. 6 of Act Xlll of 1886 (Indian Securities Act) it would 
appear that the Negotiable Instruments Act is intended bo apply to 
Governmeob promissory notes. 

It was further argued that tbe English Act distinguishes between no 
title, e.g,, by forgery, save by estoppel and a defective title, whereas the 
Indian Act makes no such distinction ; but, on the contrary, the provi¬ 
sions of ss. 9, 58 and 118 of that Act are intended to cover the cases of an 
offence which includes forgery in respect of the note. This argument 
requires careful consideration of the sections of tbe Indian Negotiable 
Instruments Act. Section 46 provides {inter alia) that a promissory note, 
bill of exchange or cheque payable to order is negotiable by the holder by 
indorsement and delivery thereof. Section 48 provides, subject to the 
provisions of s. 58, that a promissory note, bill of exchange or cheque 
payable to the order of the specified person, or to a specified person or 
order, is negotiable by the bolder by indorsement and delivery thereof. 
The ‘ holder ’ by s. 8 means any person entitled in his own name to the 
possession of tbe instrument and to receive or recover tbe amount due 
thereon from tbe parties thereto. By s. 9 “ a holder in due course “ 
means any person who for a consideration becomes the possessor of tbe 
instrument if payable to bearer or the payee or indorsee thereof, if pay¬ 
able to, or to tbe order of, a payee, before the amount mentioned in it 
became payable and without having sufficient cause to believe that any 
defect existed in tbe title of the person from whom he derived his title. 
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By 3. 14 when an instrumenb is transferred to any person, so as to con¬ 
stitute th>vt peri^on the holder thereof, the instrument is said to be nego¬ 
tiated. By s. 15 when the maker or holder of a negotiable instrument 
signs the same otherwise than as such maker for the purpose of negotia¬ 
tion on the back or face thereof * * he is said to indorse the same 

and is called the “ indorser.*’ By s. 16 if the indorser signs his name only, 
the indorsement is said to be “ in blank” and if he adds a direction to pay 
the amount mentioned in the instrument to or to the order of a specified 
person, the [72] indorsement is said to be ’* in full” and the person so 
specified is called the indorsee” of the instrument. 

Now it appears to me, as was argued by Mr. Macpberson, that there 
is a very great distinction between a defect in title and no title at all, 
the latter being the case where the indorsement is forged. The Law 
Merchant never recognized a forger of another man’s name as a real 
mercantile drawer,” per Lord Esher, M. R., in Vagliano Brothers v. 
Bank of England {1). ” Bills ol exchange or promissory notes, whether 

payable to order or to bearer, are by the Law Merchant negotiable in 
both senses of the word. The pef^son, who by a genuine indorsement, 
or, where it is payable to bearer, by a delivery, becomes holder, may sue 
in his own name on the contract, and if be is a bona fide holder for 
value, be has a good title notwithstanding any defect of title in the party 
(whether indorser or deliverer) from whom he took it,” per Blackburn, J., 
in Crouch v. Credit Fonder of England (2). The law is tbe same in 
America : Suppose a thief should erase the name of the maker of a note, 
and then forge the same signature, could he give a bona fide purchaser for 
value title to the paper? I am clearly of opinion be could not. The paper 
is not fair upon its face. Tnere is a forgery, and although tbe purchaser 
may be ignorant of it, the Law Merchant does not protect him against 
such ignorance. He must know at his peril that the signatures are 
genuine. We are asked, suppose the name of the payee indorsed upon 
negotiable paper fades oat so as to be invisible, does it affect tbe negoti¬ 
able character of the paper. Most certainly it does. The title and the 
rights of the owner remain tbe same as before, but a thief could give no 
title to such paper to any one, because be cannot be tbe apparent owner 
thereof, and there is nothing on the face of the naper to induce the belief 
that he is the owner ”— Colson v. Artiot (3). The French law is to the 
same effect. See Chalmers’ Negotiable Instruments Act, p. 63, where in 
the note to s, 53 he says : “ The indorsement through which a holder in 
due course claims must be genuine. This principle is of universal 
application.” 

[73] It would be impossible to say that Narrondas Ruttonsey was 
within 8. 8 of the Negotiable Instruments A'^t the person entitled in his 
own name to the possession of the Government promissory notes, or to 
receive or recover the amount due thereon from the parties thereto. That 
being so. the Government promissory no'^^es could nob be said to be nego¬ 
tiated within 8. 14. If he was not the holder, he could nob indorse within 
S9. 15 and 16. Again, the Bank of Bombay and the Petit and Allbloss 
Trustees cannot be hoifl to be holders in due course within s. 9, 
inasmuch as Narrondas Ruttonsey not being the holder and, therefore, not 
the indorser was not qualified to give the direction to pay the amount of 


(1) (18R9) 23 Q.B.D. 243 (348). (2) (1873) D. R. 8 Q.B. 374 (382). 

(3) (1874) 54 Row York Hop.. 253 (260). 
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the rtobe mentioned in s. 16, and, therefore, they could not be the- 
indorsees of the instrument. 

Taking all these circumstances into consideration, I am of opinion* 
that these defendants must fail in their contention, as their title to the 
Government promissory notes in question cannot be held to be inde¬ 
pendent of the titles of their predecessors. 

With regard to the point urged by Mr. Kirkpatrick, that these notes 
are not proved to have been the property of Purmanand Cooverji, the 
evidence has satisfied me that this contention is not well founded. Another 
point raised by Mr. Kirkpatrick with regard to alleged negligence on the 
part of the plaintiff is answered by the following extract from the judgment 
of Bramwell, L. J., in Patent Safety Gun Cotton Co. v. Wilson (1): “ The 
plaintifi 's case is this : ‘ We were possessed of a cheque which was stolen 
from us ;an indorsement was forged ; the cheque got into the hands of you, 
the defendant, and now we want our money back,’ The defendant admits 
all this, but says in answer that what happened was through the fault of 
the plaintiffs in not taking sufficient care of the cheque; that the plaintiffs 
employed a clerk of known bad character, and gave him many opportuni¬ 
ties of acting dishonestly. I have a diflSculty in dealing with the proposi¬ 
tion that tbo^e facts afford any answer to the claim, because I am at a 
loss to find atiy reason in support of the proposition. The only answer to 
it is it is not the law.” 

[793 With regard to the Government promissory notes 003300 and 
B 007850, the renewed notes, it was argued that the plaintiff could have 
no title to these, and with regard to Mr. Branson’s clients, the Petit- 
Trustees, it appears that the note which they bought was the renewed 
note, which had no forged indorsement upon it. Whether or not the 
holders of these renewed notes have any claim against the Government in- 
respect of them, is not the question, but as against the plaintiff 1 must 
hold that the fact of the notes having been renewed, can make no difference. 
If the prior holder of the original notes had no title to them, bo could 
confer no title, and the effect of the renewal is merely to substitute one 
document of title for another. It is diflicult to see how the accident of a 
note being renewed could be held to deprive the plaintiff of bis rights to 
the Doto if not renewed. Moreover, the analogy of a bill or note applies, 
with regard to which it has been held that if they be given for an illegal 
consideration and are renewed, the new instrument, as the case may be, is 
also void. See Smith’s Mercantile Law (10th Kd.), p, 286 ; Byies on Bills 
of Exchange (15th Ed.), p. 165. and the cases there cited. 

I must, therefore, pass a decree for the plaintiffs in the following 
terms i—(His Lordship then stated the terms of the decree and 
continued) :— 

As bo costs, it appears that the plaintiff has given an undertaking 
to defendants Nos. 16 to 21 and 31 nob to apply for costs against them, 
so nothing need he said with regard to these defendants. 

Plaintiff will be entitled to bis costs from the dehsndants Nos. 2, 3 
and 4 and 22. 

As to the other remaining defendants (except No. 30, against whom- 
the plaintiff may file a fresh suit as aforesaid), Mr. Maephorson contended 
that the plaintiff was entitled to the costs of the suit except the costs of 
the hearing occupied by proof other than that of the respective forgeries, 
and that as to such excepted coats they should be distributed among the 


(1) (1880) 49 L. J. (O. P.)713 f7l5). 

586 




XIIJ 


In re KHIMJI JAIRAM 


24 Bom. 76 


dififerent defendants. But I am of opinion that the plaintiff should, as 
administrator of the estate of Purmanand Cooverji, take bis costs of suit 
and all other proceedings relative thereto out of that estate as between 
attorney and client, and the defendants [753 other than the Bank of 
Bombay should bear their own costs. My reason for this is that the 
plaintiff was extremely careless with regard to the shares, debentures 
and Government promissory notes left by his father, and that this 
carelessness in great measure led to the forgeries being committed. I do 
not think he was free from all blame as the plaintiff was in Barton v. 
North Staffordshire Railway Co.(l), which in that case was a circumstance 
which inclined the Court to give the plaintiff his costs. 

As to the Bank of Bombay, I am of opinion that they must pay their 
own costs and also pay one day’s costs of the plaintiff of the bearing, as 
they did not adopt the same line as the Allbless and Petit Trustees, but 
contested the plaintiff’s case as to the forgeries to no purpose, and took 
up quite one day’s hearing in that way. 

T find on the issues (His Lordship stated the findings and 
concluded :—) and pass a decree for the plaintiff in the terms above set out. 

Attorneys for the plaintiff :—Messrs. Thakurdas, Dharmsi and Cama. 

Attorneys for the defendants :— Messrs. Craiv/ord, Brown and Co. ; 
Mulji and Raqhavji ; Najtn and Hormasji ; Craigie, Ltynch and Owen ; and 
Mr. Jamsetji Oursetji Cama. 

24 B. 7S»1 Bora. L.R. 431. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

In RK Khimji Jaiuam.* Cl2tb July, 1899.] 

Municipality—Bombay City Municipal Act {Bombay Act III of 1888), s. 249— Notice to 
construct urinals in a particular place in the oioner's premises—Illegality of such 
notice. 

Accused was coovictod aud fined Rs. 50 for not oomplytog with a notice issued 
by the iMuaicipal Commissioaec of Bombay under s. 249 of Bombay Act Ill of 
1888. The notice required bim to construct a urinal of six compartments in the 
open space inside the entrance gateway to the Cloth ISlarket from Cbampa%vady, 
and a water closet lu the corner of the entrance from 1st Qaneshwady near the 
fire-engine station. 

[76] Fields revorsing tbe cons^ictioD and seoteoce* that the notice was ultra vires 
ioasmuch as it required the accused to coostruco urinals io a particular place in 
bia premises* 

[R.. 29 B. 35 = 6 Bom. L.R. 6G7 (G71).] 

Application under s. 43o of fcho Code of Criminal Procedure (Act V 
of 1898). 

Tbe accused was the managing director of a cloth market (called the 
New Piece Goods Market) in Bombay. 

On the 2nd Dacember, 1898, the Municipal Commissioner of Bombay 
issued a notice to the accused under s. 249 (2) of the Bombay Municipal 
Act III of 1888. 

* Criminal Revision No. lOU of 1899. 

(1) (1888) 38 Ch. D. 468 (4G7>. 

(2) Section 249 of Bombay Act III of 1888 provides as follows :—“ Where it appears 
to the Commissioner that any premises are, or arc intended to bo used, as a market.... 
tbo Commissioner may, by written notice, require the owner or occupier of tbe said 
premises to conatruot a aufiScient number of water closets or latrines or privies and 
urinals for the separate use of each sex.'* 
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The notice required the accused to construct a urinal of sis compart- 
ments in tbe open space inside the entrance gateway to the cloth market 
from Champawady and a water-ctoset of four seats in the corner of the 
entrance from Ist Ganeshwady near tbe fire-engine station. 

The accused was convicted and sentenced to pay a fine of Rs. 50 by 
J. S. Slater, Chief Presidency Magistrate, for not complying with tbe 
notice. 

Against this conviction and sentence tbe accused applied to tbe High 
Court under its revisional jurisdiction, contending {inter alia) that a. 249 
of Bombay Act HI of 1888 did not authorize the Municipal Commissioner 
to require the accused to erect urinals in a particular spot in the cloth 
market. 

Scott, for the applicant. 

Crawford, for the Municipality. 


JUDGMENT. 

Per Curiam :—The notice being admittedly ultra vires of s. 249 of 
the Bombay Municipal Act, 1888. inasmuch as it requires the applicant 
to construct urinals in a particular place in his premises, the Court reverses 
tbe conviction and sentence, and orders tbe fine paid to be refunded. 


24 B. 77=1 Boro.L.R. 584. 

[77] APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Crowe. 


L^KSMISHanKAR DevshanKar {Original Plaintiff), Appellant v. 

ViSHNURAM AND OTHERS {Original Defendants), Respondents * 

[27th July. 1899.] 

Partners —Joint contract—Liability of partners—Joint liability—Judgment recovered 
against one varintr—Ju igmmt of a foreign Court - Res judicata—Civil Procedure 
Code iAct XIV of 1882;, as. 13 a>ni 14— Consent decree. 

The defendants were partners tradinR in tbe name of Vishnuram Gopinatb 
^ and Oompany. On Cth July, 1805, at Ahmedabad the first defendant borrowed 
from tbo plaintifi, for th^ purposes of tbe partnership business, a sum of 
Rs. 10,000 and passed a hh'tta in the name of his firm. On 25th April, 1896, at 
B^roda he passed another agreement to plaintiff, under which the plaintiff was 
to recover tbe debt due to him from tbe partners jointly and severally. 

On Qod October, 1806, plaintiff obtained a decree on ao award against the first 
defendant in tbe Civil Court at Baroda (or Rs. 13,909*4-0 and in execution of 
this decree he recovered a sum of Rs. 7,000. 

In 1897 plaintiff filed this suit in the Court of the first Class Subordinate 
JudRO at Ahmedabad to recover the balance, vis., Rs. 6,909-4 0, from all the 
partners (defendants Nos. 1 to 8). 

Defendants Nos. 6 to 8 resided in Baroda territory, tbe rest in British India. 
Doft^ndants Nos. 2, 3 and 4 defended the suit. Tbo rest did not appear. 

Tbe Subordinate Judge dismissed the suit holding on the authority of King 
v. Boare (1), that tbe judgment of tbe Baroda Court against one partner (tbe 
first defendant! was a bar to a fresh suit against the other partners on tbe same 
cause of action. 


* Appeal No. 91 of 1898. 
<1) (1844) 13 M. and W. 494. 
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The plaintiil appealed to the High Court. 

Held, that the priooiple of King v. Boare did not apply and that the suit was 
not batrede Tbe Baroda Court bad no jarisdiction over the defendante, who 
were British, subjeots residing in Bruish territory. Tbe judgment of the Baroda 
Court was, therefore, no b^r to tbe present suit under a« 14 of tbe Code of Civil 
Procedure (Aot XLV of 1633). 

Beld^ also, that the original liability of the partners being a joint liability, the 
first defendant had no authority, without tbe consent of his partners* to change 
tbe joint liability of each partner, wb^ch was the ordinary iucident of the part¬ 
nership, into a joint and several liability. 

A judgment by consent raises an estoppel just in the same way as a judgment 
after ihe Court has exercised a judicial diacretioc in the matter* 


1899 

jOIiY 27. 

Appei** 

1/ATB 

Civil. 

24 B. 77 = 
Bom. L.R. 
&34. 


IR.. 22 A 307 (311) ; 25 lad. Cas. 224 = 12 A.L.J. lOLl ; 15 M.C.C.R. 293 (296).J 


[78] Appeal from the decision of Rio Bahadur B^ilshaokar Umia 
Shankar, First Class Subordinate Judge of Ahmedabad. 

The defendants were partners tracing in the name of Visbnuram 
Gopinath and Company. They took up the Baroda opium farm for tbe 
year 1895. In connection with this farm they had to deposit in the 
Baroda treasury a sum of Rs. 33.732. 

On the 6th July, 1895, the first defendant borrowed from the plaintiff 
Rs. 10.000, and passed a kkata for the amount in the name of his firm 
Visbnuram Gopinath and Company. The money was borrowed and the 
khata executed at Ahmedabad. 

On the 25th April, 1896, the first defendant passed an agreement to 
the plaintiff to tbe following etJect :— 

“ Samvat 1952, Vaisak Sudhi 12th, Sunday, 25th April 1896. To 
Vakil Liakshmisbankar Oevshankar, inhabitant of Abmedabad. By 
Vishnuram Gopinath, present opium farmer of Baroda Pranb, inhabitant 
of Poona Citv, and Company. I had taken Rs. 13,000 in all from you 
in July of 1895 in order to pay the deposit money for the opium contract 
by giving you a khata for Rs. 10,000 dated Asad Vadi Och and anot her for 
Rs. 3,000 dated Asad Vadi 30th of Samvat 1951. 1 have paid in part 

Rs. 500. Deuucting this Rs. 12,500 remain due on account of principal 
and Rs. 900 on account of interest up to date, in all Rs. 13, 400. This 
sum you are entitled to recover with interest at 12 annas per cent, per 
month either from me or from my partner, Girdharhhai Dadabbai of Broach 
or Chbagonlal Surchand, or Jivanlal Narsi and others of Nadiad, or from 
any one of tbe partners at Bbadran, because I have borrowed the money on 
hebaif of our partnership in the opium farm to pay ihe deposit mor.ev for 
opium. Rs. 33,732 are lying as deposit in tiia ollice of the Personal Nayab 
Suba of Baroda Prant. Though I may give a mukhtyarnama to any one to 
withdraw this amount, yet you have the first right to take the amount due 
to you out of that sum. Hereafter, though any one of my partners or 
any other person may take an assignment in writing from me of the said 
deposit amount, be must first of all pay your money with interest, and he 
will then bo entitled to take only the balance. In addition to this, I am 
personally as well as my property and in the same way my partners are 
answerable to pay your debt.” 

On the Ist October, 1896, the plaintiff and tbe first defendant at 
Baroda referred the question of what was duo to the plaintiff to arbitration, 
and on tbe same day an award was made. On the next day (2nd October, 
1896) a decree upon the award was made by consent by the Civil Court at 
Baroda awarding the plaintiff Rs. 13,909-4-0. Tbe decree directed that 

plaintiff should recover this sum out of the money deposited in the Baroda 
treasury. 
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[79] In execution of this decree plaintiff recovered Rs. 7,000 out of 
the deposit money. 

On 12tb October, 1897, plaintiff died the present suit against all the 
defendants as partners to recover the balance of Bs. 6,909-4-0 with 
interest. 

The suit was hied in the Court of the First Class Subordinate Judge 
at Abmedabad. 

Defendants Nos. 6 to 8 were subjects of His Highness the Gaekwar, 
residing in Baroda territory. 

Defendants Nos. 1 to 5 were British subjects residing in British India. 

Only the defendants Nos. 2, 3 and 4 appeared and defended the suit. 
They pleaded (inter alia) that the Court had no jurisdiction to try the suit. 

Tbe Subordinate Judge held that he had jurisdiction to try the suit. 
He also held that the decree of the Baroda Court operated sls res judicata 
as against the first defendant, and was a bar to tbe present suit as against 
defendants Nos. 2 to 8, on the principle laid down in King v. Hoare (1) 
and Hcmendro Coomar v. Rajendrolall (2) that a judgment obtained against 
one of severe.! joint debtors was a bar to a subsequent suit against the 
others. The suit was, therefore, dismissed. 

Against this decision plaintiff appealed to the High Court. 

Ganpat Sadashiv Rao, for appellant (plaintiff).—The present case 
does not fall within tbe rule laid down in King y. Hoare (1). The original 
liability of the partners for tbe debt in question was, no doubt, a joint 
liability, and not a joint and several liability. But the agreement of the 
25tb April, 1896, subsequently passed by the first defendant on behalf of 
the firm, converted the joint liability into a joint and several liability. 
That being the case, the judgment of the Baroda Court against one partner 
(defendant No. 1) is no bar to a fresh suit against the others— Dhunput 
Sing V. Sham Soonder (3) ; BJmkhandas v. Lallubhai (4). Moreover, the 
judgment of the Baroda Court is a judgment of a foreign Court. As such, 
[80] it does not operate as a merger of the original cause of action. TThe 
plaintiff has the option either to resort to the original cause of action or 
to sue upon the foreign judgment— Smith v. Nicollsio) ; The Bank of 
Australasia v. Harding (6) ; The Bank of Australasia v. Nias(l) ; Smith’s 
Leading Cases, Vol. 2, p. 765 (lOth Bd.) ; Bindley on Partnership, 
pp. 225, 251. The present suit is based on the original cause of action. 
That cause of action is not merged in the Baroda decree. The suit will, 
therefore, lie. Defendants will rely on s. 13, Explanation VI, and s. 14 of 
the Civil Procedure Code. But even under those sections of the Code the 
judgment can bo no bar to the present suit. The Baroda judgment was 
not given on the merits of the case. It is a judgment passed in terms of 
an award. It is a decree upon a compromise, or a consent decree. And 
a consent decree does not operate as a res judicata—Sheik Budan v. 
Ramchandra (8) ; Jeyikins v. Robertson (9). In the next place, the defend¬ 
ants themselves plead in their written statement that tbe judgment was 
obtained by fraud and collusion, and as such not binding on them. This 
was also the ground on which they resisted execution of the decree in the 
Baroda Court. If so, the case falls under s. 14 (d) of the Civil Procedure 
Code. Further, the Baroda Court bad no jurisdiction over defendants 

(1) (1844) 13 M. and W. 494. 

(3) 5 C. 291. 

(5) (18^9) 6 B.N.O. 208 (221). 

(7) (1861) 16 Q.B. 717. 

(9) (1867) 1 H. L. So, 117. 


(2) 3 C. 353. 

(4) 17 B. 662. 

(6) (1850) 19 L.J. (N.S.) O.P. 346 (350). 
(8) 11 B. 537 (640). 
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Nos. 2, 3 and 4, who now alone defend this suit. They all reside in 
British India, and are, therefore, not amenable to the jurisdiction of the 
Baroda Court. The decree of the Baroda Court is, therefore, a nullity, so 
far as they are conceroed— Gurdyal Shigh v. Raja of Faridkot iX) ; Nalla 
Karuppa v. Mahomedi^'} ; Mathappa Chetti v. Chellappa Chetti (3). The 
decree of the Baroda Court is, therefore, no bar to the present suit, and 
the plaintiff can rely either on his original cause of action or on the 
agreement of 25th April, 1896, under which the defendants are both 
jointly and severally liable for the debt. 

Gokaldas F. Parekh (with him F. IM. Jhaveri), for respondents 
(defendants).V—It is admitted that the liability of the partners for the 
partnership debt is a joint liability. The first defendant had no autho* 
rity to change that liability into a joint and several [81] liability 
by the agreement of the 25bh April, 1896. It is nob pretended 
that the ,other partners ever consented to, or ratified, that agree¬ 
ment. That agreement is, therefore, not binding on us, and the suit 
so far as ^it is based on the agreement docs not lie. Ring v. Boare (4), 
therefore, applies, and the judgment of the Baroda Court is a bar bo the 
present suit against the other partners. That judgment, though it is the 
judgment of a foreign Court, operates as a res judicata. It is conclusive 
between the parties, and a second suit upon the same cause of action 
cannot lie— Bababhat v. Narharbhat (5) ; Pigot on Poreign Judgments, 
pp. 39-49. The original cause of action is now merged in the decree of the 
Baroda Court. It is not now open to the plaintiff to impeach the validity 
of that decree, or to question the jurisdiction of the Court which passed 
the decree, as be himself submitted to its jurisdiction and invoked its aid: 
Hukamchand on Res Judicata, p. 505. The decree is, therefore, binding 
■on the plaintiff, and he cannot again raise the same questions by a fresh 
suit. His proper remedy is to execute the decree of the Baroda Court. 


JUDGMENT. 

Candv, J.—Defendants Nos. 2 to 8 were partners with defendant 
No. 1 in a Baroda opium farm for the year 1895. Defendants Nos. 6 to 
8 reside in Baroda territory ; the rest in British India. In order to make 
the necessary deposit in the Baroda treasury in connection with the said 
farm, defendant No. 1, in the name of Visbnuram Gopinatli and Co., 
borrowed from plaintiff in Ahmedabad on 6bh July, 1895, the sum of 
Ba. 10,000. The usual entry was made in plaintiff’s account book and 
signed by defendant No. 1. Interest was to run at 9 per cent. Rs. 500 
were repaid in August, 1895. 

On 25th April, 1896, defendant No. 1 passed to plaintiff in Baroda 
an agreement reciting the above transaction, and the fact that the balance 
of the debt with interest up to date was Rs. 13,400. This sum with 
interest at 9 per cent, plaintiff was to recover from defendant No. 1, or 
from defendant No. 2, or from defendaub No. 5, or from Jiwanlal (father 
of defendant No. 3) and others of Nadiad, or from any one of the partners 
at Bhadran (Baroda territory), “ because I have borrowed the money on 
behalf of our partnership in the opium farm to pay the donosit money.” The 
i:823 agreement went on to recite that Rs. 33,732 were lying as deposit 
in the Baroda treasury, and proceeded :—• 

Though I may give authority bo any one to withdraw this amount, 
yet you have the first right to take the sum due to you out of that 


11 ^ 0.0 n OQO 

(4) (1844) 13 *M. and W. 494. 


(2) 20 M. 112. 


(3) 1 M. 196. 
(5) 13 B. 224 


591 


1899 

JUPT 27. 

Appei#- 

date 

OlVID. 

24 B. 77 => 
Bom. I<.R. 
S34. 


24 Bom. 83 


INDIAN DBOISIONS, NEW SBRIBS 


[Yol. 


1699 

JUEiT 27. 


Appel¬ 

late 

Civil, 


24 B. 77=: 
1 Bora. L R. 
534. 


amount; though any one of my partners or any one may take from me 
an assignment in writing of the said deposit, he must first of all pay 
your money with interest, and be will then be entitled to take the 
balance only. In addition to this I am personally as well as my property 
is liable; and in the same way my partners, personally and their property, 
are liable to pay your dues. ’* 

On tbe 1st October, 1896, plaintiff and defendant No. 1 beiog in 
Baroda referred to the sole arbitration of a gentleman in Baroda the 
settlement of what was due to tbe plaintiff on tbe loan. That arbitrator 
made an award on the same day. No copies of the reference to arbitra¬ 
tion or of the award have be^n produced, and their exact terms are not 
before the Court. Bub on the following day—2ad October, 1896—an 
application was made to tbe Civil Court at Baroda producing the award 
and asking for a consent decree. No copy of the application to the 
Baroda Civil Court has been produced in the present case, but the decree 
(copy of which has been produced) shows wbat tbe reference and the 
award must have been, for it directed that out of the deposit lying in 
tbe Baroda treasury, defendant No. 1 should get Ks. 13,909-4 paid to 
plaintiff. 

In execution of that decree plaintiff, on 6bh December, 1896. got 
Rs, 7,000 through the Baroda Court from the deposit in the treasury. 
Plaintiff brought tbe present suit in tbe Court of tbe First Class 
Subordinate Judge, Ahmedabad, to recover the balance —Es. 6,909-4-0— 
with interest from all tbe defendants, defendant No. 1 and defendants 
Nos. 2 to 8, bis partners. Plaintiff filed with bis plaint a copy of tbe 
original account signed at Ahmedabad, and also the above-mentioned 
agreement dated 25th April, 1896. Defendant No. 1 did not appear and 
plead. Defendants Nos. 2, 3 and 4 did appear, and pleaded that the Court 
bad no jurisdiction to try tbe suit. 

Tbe Subordinate Judge held that, as some of the defendants lived 
within the jurisdiction of the Court, the Court had jurisdiction to 
entertain the suit, iodependently of the accrual of the cause of RCiion. But 
he held that on the allegations made in the [83] plaint the present suit 
would not lie. He held that the original loan, as evidenced by the account, 
was merged in the agreement of 25th April, 1896, and that the said 
agreement was merged in the decree of the Baroda Court of 2od October, 
1896 ; therefore the suit against defendant No. 1 was res judicata. 
Further, he held that defendants Nos. 2 lo 8 were jointly liable for the 
debt, bub nob jointly and severally. As then a judgment recovered against 
any one of several joint-debtors merg^^s the remedy for the joint debt and 
is a bar to an action against a co-debror upon tbe joint liability, the suit 
was bad. He also held the suit bo be bad for misjoinder, quotipg the case 
of Lakshma7ian v. Karuppan (1), Against that decision plaintiff now 
appeals. 

No objection was taken before us by the pleader for the only dePend- 
ant-rospoodeot No. 3, who appears in this appeal, as to the jurisdiction of 
tbe First Class Subordioate Judge to dispose of this suit, and no argument 
was addressed to us on the question of misjoinder. Tbe contention of the 
learned pleader for plaintiff-appellant is, briefly, that as this is a ca‘»e of 
joint and several liability as shown by the agreenaenb of 25t.h April, 1896, 
the decree obtained in the B.i,roda Court against defendant No 1 does not 
bar the present suit. Ho quoted tbe case of Bkukhandas v. Lallubhai (2), 


(1) 6 M. 273. 


(2) 17 B. 662. 
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which was the case of joint and several liability, and, therefore, 
according to the principle laid down in Khiq v. Moare (l), which was 
treated as a binding authority in the case in the House of Lords of 
Kendall V. Hamilton (2). the suit in Bombay against one of the contractors 
did not bar a suit in Surat against the reLoaining contractors. 

But for this contention to prevail in the present case, it must 
be shown that the liability of the partners is several as well as joint. 
To establish that proposition Mr. Kao points to the agreement of 25th 
April, 1896, by which defendant No. 1, besides giving to plaintiff a charge on 
the deposit in the Baroda treasury, also recited that each partner was 
both jointly and severally liable for the debt. To that the obvious answer is 
that defendant No. 1 bad no power so to bind his co partners. Such an act 
was uob necessary for, or usually done in, carrying on the business of such 
£84J a partnership (s. 251, Act IX of 1872). It may have been proper for 
defendant No. 1 to give a charge on the deposit in the Baroda treasury ; 
but certainly ho had no authority, without the consent of his partners, to 
change the joint liability of each partner, which was the ordinary incident 
of the partnership, into a joint and several liability. As regards defendants 
Nos. 2 to 8, therefore, the principle laid down in Kinq v. Hoare (supra) 
would so far remain in force. 

But, then, there arises a question which was not present to the minds 
of the learned pleaders when this case was first argued, and that is, whether 
the decree of the Baroda Court, being the decree of a foreign Court, does 
create a morgor. Mr. Rao, quoting Bindley on Partnership and several 
Hngtish cases, contends that it does not. We do not think it necessary to 
refer to those Bnglisb authorities in detail, as the present case is governed 
by the provisions of ss. 13 and 14 of the Civil Procedure Code. 

Now, we agree with the Subordinate Judge that the original contract 
e^;idenced by the kbata purported to be merged in the agreement of 25th 
April, 1896. A new contract was substituted. The original contract was 
to pay a single partnership debt of Rg. 10,000 with 9 per cent, interest. 
The new contract was to pay a partnership debt of Rs. 13,400 with interest 
at 9 per cent., with a first charge on the deposit in the Baroda treasury, 
and a further several liability of each partner, this latter liability being 
one which we have held defendant No. 1 bad no authority to create 
without the assent of his partners. So far the case is clear. It is not 
for plaintiff to say that the old contract hns not merged in the new. Also 
it may be taken that the charge on the deposit in the Baroda treasury was 
not a collateral concurrent remedy given by one of the partners alone, and 
creating a separate cause of action apart from the contract arising froua 
the partnership debt. Further, it would appear from the terms of the 
decree of the Baroda Court that the submission l-o arbitration had been 
made in order to obtain “ a sofcblemenb in respect of the sum due. ” If this 
be 80 , there was no matter in difference excluded from the arbitration. Also, 
we do not agree with the contention of IMr. Rao. who quoting the remarks 
of West, J., in Sheik Sudan v. [853 S(i7nchandra (3) and the case of 
Jenkins v. Robertson f4) argued that tho decree of the Baroda Court being 
a consent decree could never be a bar ns res judicata. The case of Jenkins 
V. Rohcrtso7i {supra) has been explained in In re South American and 
Mexican Co. (5) by Vauphao Williams, J.. who showed that it has always 
been the law that a judgment by consent raises an estoppel just in the 


(1) (1844) 13 M. and W. 494. (2) (1879) 4 App. Cas. 504. (3) 11 B. 537 (540). 

(4) (1867) IH.L. So. 117. (5) (1895) 1 Ch. 37 (46). 
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same way as a judgment after the Court has exercised a judicial discretion 
in the matter. But, in our opinion, the fatal objection to the bar of res 
judicata is that the Baroda Court had no jurisdiction over the present 
defendants, who were British subjects and resided in British territory. 
The suit in the Baroda Court was, on the face of it, against defendant 
No. 1 alone, personally. Explanation V to s, 13, Civil Procedure Code, 
does not help the defendants, for that refers to bona fide claims, not to 

/life defences —Vasudeva v. Narayana (l). It was alleged, and not 
denied, that certain of the partners, among whom was defendant No. 3 
(the only partner who has appeared before us to resist the plaintiff’s prayer 
that the Ahmedabad Court had jurisdiction to bear this suit), bad pro¬ 
tested in Baroda when plaintiff attempted to realize all the debt due to him 
from the firm from the deposit in the Baroda treasury. They said that 
they were not parties to the Baroda decree and were not bound by it. If 
so, then it does not bar this suit, and it does not lie in the mouth of any 
one of tliem to plead that it does. It is not contended now that defendant 
No. 3 was subject to the jurisdiction of the Baroda Court. No doubt it is 
the right of persons jointly liable to pay a debt to insist on being sued 
together. They are now being all sued together. They could nob all have 
been sued together in the Baroda Court, Defendant No. 1 takes no 
objection to the present suit. 

For these reasons, we are of opinion that the principle of King v. Hoare 
does nob apply. We think that it is still open to plaintiff bo recover on 
the joint liability of the partners ; and we, therefore, reverse the decision 
of the First Class Subordinate Judge and remand the case for trial. Costs 
to abide the result. 


24 B. 86 = 1 Bom. L.R. 839. 

[86] APPEDDATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade.. 

Mayauam and another {Original Plaintiffs), Appellants v. Bavji 
AND ANOTHER (Original Defefidants), Respondents.* [31sb July, 1899.] 

Ji'crtiign Judgmeni —Suii on a /orcign Judgment ^Civil Procedtirc Code {Act XIV of 1883) 
s, 14, as amcyided by Act V12 of 1888. 

A suit will lie on a judgmeut of a Court in Native State. 

[R.. 27 M.L.J. 535.3 

Second api^oal from rhe decision of C. H. Jopp, District Judge of 
Ahmednagar. 

Plaintiffs sued to recover Rs. ooO from the defendants on a judgment 
obtained by them in a Court in the territory of His Highness the 
Nizam. 

The Subordinate Judee dismissed the suit, boldiog, on the authority 
of Bhavanishankcr v. Pursadri (2) and IHyyimatlal v. Shivajirav (3), that a 
suit would nob Ho ou the j udgmout of a foreign Court. 

This decision was confirmed, ou appeal, by the District Judge. 
Plaintiffs appealed to the High Court. 

* Second Appeal No. 195 of 1899. 

(1) 6 M. 121. (2) 6 B. 292. (3) 8 B, 693. 
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N. G. Chandavarkar^ for appallao^, referred to Gurdyal Singh v. 
-Raja of Faridkot (l) ; The Collector of Moradabad v. Harhans Singh (2). 
Ghanasham Nilkanth, for respondents. 

JUDGMENT. 


1899 

JOTiY 31, 


Parsons, J. —The lower Court has held that a suit will not lie on the 
judgment of a Court in the territory of His Highness the Nizam on the 
authority of the ruling of this Court in Bhavanishanker v. Pursadri (3) and 


Oiviii. 

B. 86 => 


SiTnmatlal v. Shivajirav (4). It is not necessary to determine whether ^ Boro. L.R, 


that ruling was correct or not (see Gurdyal Singh v. Raja of Faridkot (1), 339. 

because those cases were decided before the passing of the Oivil Procedure 
Code Ameudment Act, VTI of 1888. The addition to a. 14, made by that 
Act, clearly contemplates the institution of suits on the C87] judgment of 
a foreign Court in Asia, providing only that the Court in which the suit 


is instituted shall not be precluded from inquiry into the merits of the case 


in which the judgment was passed. This is the view taken by the 
Allahabad High Court in The Collector of Moradabad v. Rarbans Singh (2), 
and we have no doubt that it is correct. 


We reverse the decrees of both the lower Courts and remand the case 
to the Court of first instance for trial on the merits. We make all costs 
costs in the cause. 


HanaDB, J.—This was a suit brought on a foreign judgment 
obtained by the auDollants-plaintiffs in a Court in the Nizam's Domi¬ 
nions, and both the Courts below have held, chiefly on the authority of the 
rulings of this Court in Bhavanishanker v. Pursadri (3) and Himmatlal v. 
Shivajirav (4), that no such suit could be maintained. These decisions 
were passed in 1882 and 1884, but since then the old s. 14, Civil Proce¬ 
dure Code, has been amended by Act VII of 1888. As the section first 
stood, it only nrovidod that no foreign judgment shall operate as a bar to 
a suit in Dritisb India, under certain circumstances. It thus only per¬ 
mitted such judgments to be pleaded as res judicata in the particular 
circumstances noted therein. It did not provide for a suit being brought 
on such a judgment. The addition made by Act VII of 1888, however, 
expressly enacted that “ where a suit is instituted in British India on the 
judgment of any foreign Court in Asia or Africa * ^ * the Court in 
which the suit is instituted shall not be precluded from inquiry into tlie 
merits of the case in which judgment was passed.” The eftect of 
this addition to s. 14 has not been precisely considered by this Court, 
bub in Bababhat v. Narharbhat (5) it was held tliab. reading the earlier 
part of s. 13 with Explanation VI, the term ‘ Court of competonb 
jurisdiction ’ includes a foreign competonb Court. The foreign Court 
whose decision was under consideration in that caso was the ICurandvad 
Court. The judgment refers to Mr. Justice Eield's note on ss. 13 and 
14, and his opinion is quoted with approval to blie effect that the 
judgment of a foreign Court cannot, when sued upon in C88j British 
India, be impeached on the ground that it was erroneous on the merits. 
In respect of foreign Courts in Asia and Africa to which the addition 
to s. 14 refers, it appears that Courts in India are not precluded 
from inquiry into the merits of the decision passed by these foreign Courts. 
In other words, the ruling in Bababhat v. N'arkarbhat may be said to 
qualify considerably the effect of the previous rulings of this Court, These 
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rulings, ifc may be noted, had been dissented from by Sir C. Turner, C. J, 
—Kaliyugam v. Chokalinga (1)—and the practice in the Madras Presidency 
and in Bengal— Boloram Gooy v. Kameence (2)—had always been to permit 
suits in British India on foreign judgments. The reasons given by th& 
Judges who decided Bhavanishanker v. Pursadri (3) and Himmatlal v. 
ShivojiTctv (4) indeed recognized a distinction between the Courts attached' 

-- to the Buropean settlements in British India and the foreign Courts in 

24 B. 86= Native States. These reasons were to some extent extra-legal, and the 
1 Bom. L R. Madras High Court (Kindorsley and Hutchins. JJ.) took exception to the 
S39. relevancy of such a distinction— Sama Rayar v. Annavialai (5). The 
more recent decisions of the same Court— Bangarusami v. Balasubtamanian 
(6), Fazal Shan Khan v. Gafar Khan (7) and Nalla Karuppa v. MahoTued 

( 9 )_have made no such distinctions between the foreign Courts in *^Nabivo 

States and foreign Courts in the ^ European settlements, but placed both 
in the same category. In all these cases the suits were brought on foreign 
judgments, and the new s. 14, which permits Courts to inquire into the 
merits, was brought in force in Fazal Shau Khan v. Ga/ar Khan, and the 
earlier portion of s. 14 was given effect to in the other two cases. In The 
Collector of Moradabad v. Harhans Sbxgh (9) similar effect was given to 
t.l)e latter part of s. 14 in a suit brought on a foreign judgment of the 
Rampur Court. 

The question has now been set at rest by the decision of the Privy 
Council in an appeal from the Punjab Chief Court—t89l Gurdyal 
Shigh v. Roja of Farridkoi (10). Their Lordships held that there was no 
ground for supposing that no suit will lie upon the judgment of a 
recognized foreign Indian State. As the amended section permits the 
Court in British India to inquire into the merits, if necessary, the dangers 
of miscarriage of justice referred to in the earlier decisions of this Court have 
been effectively provided for— Haji Musa v. Purinanand (11). If some of 
these Courts have been privileged to execute their decrees under s. 229 in 
British India, there is no particular reason why the foreign judgments of 
those Courts, to which s. 229 does nob apply, should nob be sued upon in 
British Indian Courts of Justice. I would, therefore, reverse the decrees of 
the Courts below and direct that the suit bo disposed of according to law. 

Decree reversed. 


24 B. 89=1 Bom. L.R. 543. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


PANCnAPPA {Original Plaintiff), Appellant v. SangandaSAWA 
(.Original Defendant), Respondent.X [21st July. 1899.] 

Hiaftw — -Adoption—Gift of a son in adoption by a widow after remarriage—Widow 

licmarriage Act {XV of 1856), ss. 2 and 3. 

A Iliodu widow bas no pewor, after her rcnaacriage, to give in adoption bev 
^on by her first hu».band, unless he bas eicprossly authorized bor to do so. 


’ Basket. 


t Kandy Karikal. 


{ Second Appeal No. 101 of 1899, 


(1) 7 M. 105. 
(5) 7 M. 1C4. 
(9) 21 A. 17. 


(2) 4 W.R. 107 (108). 
<G) 13 M. 496. 

(10) 22 C. 222. 


(3) 6 B. 292. 
(7) 15 M. 82. 
(11) 15 B. 216. 
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161 = 6 A.L.J. 107 (lll) = l lad. Oas. 761 ; 33 B. 107 (115) = 10 Bom. Ij.R. 1134 

= lInd.Cas. 669 ; 33 O. 862=13 G.L.J. 668 = 15 C.W.N. 679 (884) = 10lDd. 

Gas. 69 ; 8 C.Li.J. 612 (546) ; 6 N.L R. 103 ; D., 26 B. 551 (&54) = 3 Bom. L. 

R. 89.3 

Second appeal from tliedecision of F. C. O. Seaman, District Judge 
of Bolgaum. 

Suit by an alleged adopted son to recover the property of his adoptive 
lather. 

The prooerty in dispute had been the property of one Fakirappa. 
He had a wife Tippawa, and be married as his second wife a widow 
Dyamawa, who had by her first husband a son Panchappa (the plaintiff^. 

After Fakirappa’s death, Dyamawa gave Panchappa in adoption to 
Tippa wa. 

[90] Panchappa filed the present suit to recover possession of Fakir- 
appa’s estate from bis sister Sanganbasawa. 

The Subordinate Judge dismissed the suit, holding that plaintiff’s 
natural mother had no power to give him in adoption after her remarriage, 
and that his adoption by Tippawa was, therefore, invalid. 

Tbe decision was upheld, on anpeal, by the District Judge. 

The plaintiff appealed to the High Court. 

J\fanek$hah Jehayigirshah, for appellant (plaintiff).—The plaintiff’s 
mother could give him in adoption although she had remarried. By the 
Hindu law the mother is empowered to give her son in adoption. By 
her remarriage she does not cease to be his mother, and, therefore, her 
right remains. Under Act XV of 1856 she no doubt forfeits by remarriage 
certain rights of iohoritanco and succession in her deceased husband’s 
family. Bub the Act does not take away her right of giving her son in 
adoption. Nor is her right of guardianship over her children in any way 
affected, if no property is left by her deceased husband. No doubt, if her 
husband had expressly forbidden her to give his son in adoption, the 
adoption would have bean invalid. Bemarriage does not destroy a mother’s 
right of succeeding as heir bo her deceased son —Akora Sutk v. Boreani (1). 
If so, how can it affect her right to give her son in adoption ? 

Daji Abaji Khare, for respondent! (defendant).—When a widow 
remarries, she forfeits all her rights in her deceased husband s family. Her 
right of giving her son in adoption rests upon the presumption that her 
husband had given his consent to such an act. But on remarriage she is 
bo be treated as if she were dead, and, therefore, such consent cannot be 
presumed after her remarriage. Act X.V of 185G deprives her of her right of 
guardianship over her minor children. And her authority over her children 
comes to an end when she remarries. A mother has, no doubt, the riglit 
of giving her son in adoption ; but when slie remarries, this right is lost, 
as all other rights she had in her former husband’s family. 

JUDGMENT. 

[91] Parsons, J.—The undisputed facts are these. Fakirappa had 
a wife, Tippawa, and he married as his second wife a widow, Dyamawa, 
who had by her first husband an only .son, Panchapna. After Fakirappa’s 
death, Dyamawa gave and Tippawa took Panchappa in adoption, and 
Panchappa has brought this suit to obtain Fakirappa s estate. 
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The question is whether his adoptioa is legal. The answer depends- 
upon the power of Dyaznawa to give Panchappa in adoption. The sole 
argument advanced in support of the adoption was based upon the use of 
the word ‘ mother ’ in the Hindu texts. A mother is said in them to have 
the power to give in adoption : Dyamawa in spite of her remarriage was 
still the mother of Panchappa : she could, therefore, give him to Tippawa to 
adopt. On the other side it was argued that hy remarriage the widow lost 
all rights in her late husband's family and bad. therefore, no disposing 
power left in her. The latter is the view which was accepted by the 
Judges ot both the lower Courts, and I have no doubt that it is correct. 
It seems almost useless to refer to Hindu texts for assistance in the case 
of a status the existence of which they never contemplated. It is, however, 
I think clear that the power to give in adoption was only conferred upon 
the father and mother, because they were the owners and natural guard¬ 
ians of their son and it follows that, if the mother should lose that 
position, then her power to give in adoption would be lost also. The 
provisions of s. 3 of Act XV of 1856 declare in no uncertain tone that the 
effect of remarriage is to deprive the mother of the right of the 
guardianship, unless she has been expressly constituted guardian by the 
will or testamentary disposition of her deceased husband, and the Act 
gives the Civil Court the power of appointing a guardian for the children 
as if they had neither father nor mother. I would apply the same rule 
here, and hold that the adoption is invalid, as tlie mother had remarried, 
and no power to give in adoption had been conferred on her by her 
deceased husband. The decree is confirmed with costs. 


RanaDE, J. — 13oth the Courts below have rejected the anpel- 
lant'plaintiff's claim on the ground that his adoption was invalid, as bis 
natural mother, Dyamawa, who gave him in adoption, bad C223 contracted 
a remarriage with Fakirappa before the adoption took place. The property 
in dispute belonged to Fakirappa, who hod a lagan wife named Tippawa^ 
and who married l^yamawa as his pat or ndki wife. Dyamawa's first 
husband’s name was one Ningappa. and a son was born to her by this 
marriage. On Ningappa’s death, Dyamawa with her son went to live 
with Fakirappa, and she subsequently became his pat wife. On 
Fakirappa’s death, she gave in gift her son by the first marriage to her 
co-wife Tippawa, and it is the validity of this adoption that is now in 
dispute. Tho Court of first instance hold that, by reason of Dyamawa's 
second marriage, she forfeited all her rights in the family of Ningappa, 
and she could nob make a valid gift of her first husband's son, who 
must be treated as an orphan. The District Court, in appeal, took the 
same view, holding also that the boy could not be regarded as a self-given, 
boy. 

Mr. Manekshah, the appellant’s pleader, however, contended before 
us that bhe natural mother’s relationship to her son by first marriage is 
not affected by her second marriage, and that bhe texts speak only of the 
right of the another as such to give her son in adoption, and tho mother's 
authority is indepeudent of the continuance or otherwise of the first- 
marriage relationship. Reliance was placed ohiofiy on the ruling in Akora 
SuUl\. Boreant (1), in which it was held that the right of the mother to 
succeed as heir to her deceased sou is not destroyed by reason of her having 
contracted a second marriage. If a mother can thus succeed as her son’& 
heir notwithstanding her remarriage, it was contended that by analogy 


(1) 2 B.L.R. 199=11 W.R. 82. 
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oould make a valid gifb of her son by adoption, though she bad married a 
second husband. In another case decided by the Allahabad High Court— 
Sar Saran Das v. Nandi (1)—it was also held that where parties belonged 
to castes in which remarriage was customary before Act XV of 1856 was 
passed, the widow did not forfeit her rights of inheritance by reason of 
her second marriage. The parties in the present case belong to the 
liingayab caste, among whom remarriage has always been customary, 
and it was, therefore, contended that Dyamawa did not forfeit her rights 
(among others the right of giving her son in adoption) by reason of her ^ 

[93] remarriage. In both these cases it was held that s. 2 of Act XV 
of 1856 did not restrict the already existing rights of widows, and that 
the Act was only an enabling Act in the interest of those who could not 
marry a second time by caste custom. This view of tbe Calcutta and 
Allahabad High Courts was, however, expressly dissented from by a Full 
Bench of this Court in Vithu v. Govinda (2), which held that, even in 
castes where remarriage was permitted by caste usage, a Hindu widow, 
who may have inherited property as heir to her son, forfeited her rights 
to such property after she remarries, and the property passed to the next 
heir. This ruling was based upon what may be described as a liberal 
construction of s. 2 of Act XV of 1856. 

In an earlier case —Omkar (3)—this Court had held that remarriage 
was equivalent to the civil death of the widow by reason of the operation 
of s. 2 of Act XV of 1856. and this operation extended to the forfeiture of 
interests in possession as also in respect of rights still unrealized. In a 
more recent case, the Calcutta High Court has adonted the same con¬ 
struction of s. 2 when it held in Matungini v. Ram Rutton Roy (4) that a 
Hindu widow forfeited all her interests in her first husband’s property 
when she subsequently took a second husband, and tbis result followed 
even when remarriage might be customary in the caste —Rasul Jehan 
Begum v. Rain Surun Singh (5). The Madras High Court took the same 
view in Mitrugayi v. Viramakali (6). 

The three High Courts of Madras, Calcutta and Bombay have 
thus accepted the same construction of s. 2 of Act XV of 1856, by 
which all the rights and interests which a widow may have in her 
deceased husband’s property by way of maintenance, or inheritance, 
or by will or testament, * shall upon ter remarriage cease and 

determine as if she had then died. The rights and interests of Dyamawa 
thus ceased and determined when she became the udki wife of Faki- 
rappa, and as stated further on in s. 3, though Dyamawa was alive, 
her first husband’s son (the minor plaintiff) became an orphan, 

[94] without father and mother. The construction placed upon this s. 3 
by the High Court of Allahabad is that a uow guardian should be appoint¬ 
ed in place of tbe widow when she is remarried iKhushali v. Rani (7) ). 
Where this is the case, it is clear that there can bo no reservation intended 
of the widowed mother's right bo give her son in adoption. On Dyaraa- 
wa’s remarriage, she was dead in relation to her first husband’s family, 
and her son was as an orphan, being one without a mother. In West and 
Biihler, p. 999, it was laid down that a Shudra’s widow, who married 
another person, cannot adopt a son bo her deceased husband. If she 
cannot taka in adoption, she cannot for the same reason give a son in 
adoption after remarriage. It is true s. 5 of the Act reserves to the widow 


(1) 11 A. 330. (2) 22 B. 321. (3) P.J. (1883), p. 280. (4) 19 C. 280. 

(6) 22 C. 589. (6) 1 M. 22G. (7) 1 A. 195. 
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certain rights of inheritance not covered by the exceptions in ols. 2, 3, 4. 
It cannot, however, be contended that the right of giving a son in adoption 
is of the nature of a right reserved to her by s. 5. It is a right subordinate 
to the right of inheritance from her husband and the guardianship of her 
sons, both which rights are excepted by name in ss. 2 and 3 of the Act. 

Her right to succeed as heir to her deceased son obviously comes under 
the reservation made in s. 5. and the Calcutta decision— Akora Suthv. 
3oY6ani —first noted above, and on which the appellant chiefly relies, may 
• be justified by this reservation. The Allahabad ruling in H.ar Saran 
Das v. Nandi (1) cannot, however, be so explained, and. therefore, it was 
exnressly disapproved in the Calcutta case of Rasul Jehan Begum v. Ram ' 
Surun Si7igh (2) for the same reason as that adopted by the Bombay High 
Court. The right to give a boy in adoption is a right of disposition, a 
portion of patria potestas, which comes to the widow by reason of her 
connection with her deceased husband's estate, and being a part of the 
rights and interests she acquires as a widow, it is included within the 
provisions of ss. 2 and 3 of the Act, and is not a reservation which the 
Act concedes to the widow. 

The decision of the Courts below was, therefore, correct, and I would 
accordingly confirm the decree and reject the appeal with costs. 

Decree confirmed. 


24 B. 95»1 Bom. L. R. 547. 

[95] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

GangadhaR B. Mulk (Original Applicani)y Appellant v. 
Shivlingrao Jagdevrao and others * [Ist August. 1899.] 

Cnai'dinn — Minor—Remuneration of guardian — Order refusing rerntmeration not appeal- 
able — Gitardian and Wards' Act {VlII of 1890), ss. 22. 45 and 47. 

A Nii^ir of the District Court was appointed guardian of the property of certain 
minors, but no provision as to bis remunoration was made at the time of bis 
appointment. Subsequently ho applied for remuneration on bis transfer to 
another appointment. The Judge passed au order refusing to allow auy remunera- 
tion, on the grounds that his accounts had been badly kept and the estates bad 
been mismanaged. The Nazir appealed against the order. 

Held, that tbe order was not appealable. 

Appeal against the order of E. M. Pratt, District Judge of Sholapur- 
Bijapur, in the matter of an application by a guardian of the property of 
certain minors for the paytnout of his remuneration. 

The applicant, who was a Nazir of the District Court of Bijapur, 
had acted as guardian to certain minors. Being about to be transferred 
to another appoinUnent, he was required by the Court to furnish accounts 
of tbo estates which had been under his management, and an auditor 
was appointed to audit them. The applicant furnished the accounts and 
applied for remuneration for bis management. Tbe auditor, however, 
having reported unfavourably with respect to the accounts, the Judge 
refused to allow any remuneration. Tbo applicant now appealed from 


(1) 11 A. 330. 
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the order of refusal. He made the minors and the new guardians 
respondents ko his appeal. • 

Mahadeo V. Bhat, for the respondent No. 1.—No. appeal lies against 
the order refusing remuneration. No allowance was fixed by the Court 
under s. 22 of the Guardian and W^ards’ Act CVllI of 1890) at the time 
of the applicant’s appointment as guardian, and none could be allowed 
subsequently. 

Mahadeo B, Chavhal, for the appellant (applicant)—The effect 
of the order disallowing remuneration will be to fine the applicant 
Rs. 1,772-2-7 which he has drawn as fees at 5 per cent, according to 
general practice. It is substantially an order [96] imposing a fine under 
s. 45 of the Guardian and Wards’ Act. It is, therefore, appealable under 
8 . 47 of the Act. 

JUDGMENT. 

PabSONS, J.—In this case the appellant, who was the Nazir of the 
District Court of Bijapur, was appointed at various times guardian of 
the property of the ton minors who have been made the respondents. 
Having been transferred from Bijapur, he was ordered to band over 
charge of the estates to his successor and submit accounts of his manage¬ 
ment. Ho did so and asked for remuneration. The District Judge 
refused to allow him any remuneration on the grounds that the accounts 
were irregularly and badly kept, that the estates had been mismanaged, 
and that considerable expense had been incurred by the employment of 
paid karkuns to write the accounts and manage the estates. Against that 
order the present appeal has been filed. We think that no appeal lies. 

Section 22 of the Guardian and Wards' Act. 1890, provides that “a 
guardian appointed or decUired by the Court shall be entitled to such 
allowance, if any, as the Court thinks fit for his care and pains in the 
execution of his duties.” In the present case no allowance was fixed and 
made payable to the guardian in the orders of appointment. A claim, 
therefore, to remuneration could only be based upon a quantum meruit, 
and the Judge apparently has considered and disposed of it as such. The 
Act clearly gives the Judge a discretion in the matter, and it allows of no 
appeal against his order. 

It was soughs to bring the order in the present case within the terms 
of s. 45, which %vouId bo au appealable order under s. 47. It was argued 
that the order disallowing remuneration was virtually one which fined the 
appellant in the sum of lis. 1,772-2-7, since that was the amount of 
remuneration which the appellant was entitled to, and claimed, at 5 per 
cent, under the general practice. Wo do not, however, think this argu¬ 
ment is sound. The appellant has not been shown to be contunuacious 
and was nob fined as such under s. 45. The Judge merely exercised the 
discretion vested in him by s. 22 and thought fit to allow him no remune¬ 
ration. Against that order there is no appeal allowed by the Act. We 
dismiss the appeal with costs. 

Appeal dismissed. 
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[97] ORIGINAIi- ClVIIi. ^ 

'Before Sir Lt. H, JenhinSt Chief Justice^ and Mr. Justice BusselL 

The Bengal Goad Company. Limited {Original Defendant^^ 
Appellants v. HOMEE Wadia and Co. {Original Plaintiffs)^ Bespondents.^ 

[12th October, 1899.] 

Offer — Contract—Continuing offer—Successive contracts—Reasonable notice. 

The plaiotiSs were the agents of two mUls in Bombaj, The defeDdants were- 
a coal company carrying on business in Bombay by their agents, the Bombay 
Company, Ijimited. 

The defendants on the 19th of August, 1897, signed a memorandum in the- 
form of a letter addressed to the plaintiffs, of which the Orst two clauses were as 
follows : — 

The undersigned have this day made a contract with Messrs. Homee Wadia 
and Co. for a period of twelve months, viz-, from Isb September, 1897, to Slst 
August, 1898. 

'* Sellers to supply thorn with Bengal Coal Co*s Desburgbur from time to time 
as required by purchasers ; reasoQai)le notice to be given of such rf>quirements. 
The total quantity indented for during the year shall not exceed, without seller’s 
consent, the maximum average of 350 tons per month. ” 

Up to the 16tb Jtily, 1898, the plaintiffs bad indented for 1,752 tons, of which 
],552 tons had been delivered. On that date they indented for 500 tons more. 
On the 18th July, the plaintiffs further indented for an aOditiatiH] 1.500 tons. 
The defendants replied offering to deliver 500 tons in August, but declining to 
deliver 1,500 tons. The plaintiffs on the 22nd July gave notice to the defendants 
that they would require delivery of the balance, viz., 2,646 tons Cihat is, 4,900- 
minus 1,552 tons already delivered), on or before the 31st August, 1898. 

The defendants subsequently delivered 200 and 500 tons, leaving 1,948 tons 
undelivered. The plaintiffs claimed Rs. G.600-13-5 as damages for non-delivery,. 

Held, that the memorandum of the 19th of August. 1897, was not a oontraot, 
but simply a continuing offer, and that each successive order given by the plaint¬ 
iffs was an acceptance of the offer as to the quantity ordered. The offer of the 
defendants and each successive order of the plaintiffs constituted a series of 
contracts. The failure alleged was one to comply with orders given after the 
defendants’ offer was cancelled and withdrawn. 

Held, further, that the olaintiffs wore not entitled to obtain more than 360' 
tons in any one month without tbu defendauts’ consent. 

Hel l, further, that the notice given by the plaintiffs on the 22nd July, 1898, 
to supply 2,648 tons was not a reasonable uotice within the meaning of the 
memorandum of the 19th August, IB97. 

CF., 72 P.R. 1904 = 1 P.L.R. 1905-3 

[98] Appeal from Candy, J. ] 

Suit to recover damages for non-delivery of coal. 

The plaintiffs were the agents of two mills in Bombay, viz., the JDhun- 
Mill and the Diamond Mill, tlie latter of which at the date of the contract 
hereinafter stated had not yet begun to work. The defendants were a 
coal company carrying on business in Bombay by tbeir agents, the 
Bombay Company, Limited. 

On the 19 bh August, 1897, the following agreement to supply the* 
plaintiffs with coal for a year was made by the defendants :_ 

C“ Appellate ” seems to be more appropriate for “ Original. ED.3 

t Suit No. 520 of 1898. Appeal No. 1029. 

X For the judgment of Candy, J., which is referred here, see 1 Bom. I>.R. 407 .—ED.lt 
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Bombay^ XSth August, 1897. 

'* Hikjibhai F. R. "Wadia, 

" Broker. 

The undersigoed have this day made a oonbraofc \vith Messrs. 
Bomee Wadia and Go. for a period of 12 months (twelve), viz,, from Isj 
September, 1897, to 31si August, 1898. 

^‘Sellers to supply them with Bengal Goal Oo.’s Deshurghur from time 
to time as required by purchasers ; reasonable notice to be given of such 
requirements. The total quantity indented for during the year shall not 
exceed, without sellers* consent, the maximum average of 350 tons per 
month. 

** Price Rs. 13 (thirteen) per ton, usual office terms of i per cent. 
Cash on delivery from alongside steamer in harbour. 

If sellers fail to give them delivery, purchasers to buy Deshurghur 
either from alongside or from the bandar at market rate, or if it be not ob¬ 
tainable they to buy any other description of Bengal coal and recover the 
difference in price, if any, from the sellers. Should buyers fail to take 
delivery of the required quantity after indenting for same as aforesaid, 
sellers to sell on their account* 

For the Bombay Company, Limited, 

“ (Sd.) H. R. Dunk, 

“ For Managing Director, 

“ Agents to the Bengal Coal Co., Ld.” 
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Under this contract the plaintiffs indented for and the defendants 
delivered 200 tons in September, 1897, and 100 tons in each of the months 
from October, ]897, to February. 1898, inclusive, 150 tons in March, 1898, 
200 tons in April, 1898, 300 tons in June, 1893, and 200 tons in July, 
being a total of 1,552 tons. 

This amount of coal having been actually delivered, a further indent 
for 200 tons was made by the plaintiffs prior bo the 16th C99] July, 1898, 
and on that day they indented for a further quantity of 500 tons by the 
following letter : 

“ Dear Sirs, —With reference to the contract dated 19th August, 
1897, for the supply of 4,200 tons Deshurghur coal, we have up to date 
indented for 1,752 tons, out of which we have taken delivery of 1,552 tons. 
We have already handed you an indent for another 200 tons. You have, 
therefore, still 2,448 tons to deliver. We learn from your reply of 8th July 
to our memo, of the previous day that you expect the next boat at the end 
of the month, so please hand us a delivery order for 500 tons (beyond the 
200 indented for) from this boat. 

“Probably next week we might again indent for another similar or 
larger quantity for delivery at the end of this month. 

’* Yours faithfully. 

“ (Sd.) HoiiEE Wadia it Co.” 


Two days later, viz., 18bh July, 1898, the plaintiffs indented for a 
further supply of 1,500 tons by the following letter :— 

“ Dear Sirs,— As intimated in ours of 16bh instant we have now to 
indent for another 1.500 tons (one thousand five hundred tons) of 
Deshurghur coal besides the 500 tons therein asked for, and will thank 
you to hand us a separate delivery order for this quantity (1,500 tons) or 
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only one delivery order for all 2,000 (fewo thousand) tons as might suit 
you. We suppose we need not repeat that these 2,000 tons don't include 
the 200 (two hundred) tons previously indented for or that we want these 
two thousand tons from the ne^t boat which your reply of 8th July said 
is expected at the end of the current month. 

“ Yours faithfully, 

“ (Sd.) Homee Wadia & Co.” 


This letter Candy, J., was of opinion had been written after an 
interview betvveen the olaiutiff and Mr. Dank which took place on the 
18ih July. At that interview Mr. Dunk told the plaintiff be would not 
deliver any more coal beyond the 200 tons already ordered. The 
defendants wrote the following letter to the plaintitis on the 19th July: — 

“ Bombay^ 12th July, 1898. 

” Messrs. HoMEE Wadia & Co., 

Bombay, 

” Dear Sirs, —In reply to your two letters of 16th instant, received 
yesterday, we do not read the contract of 19th August, 1897, as you 
appear to do. 

Your request for 500 tons beyond the 200 tons, we cannot comply 
with, as your notice is too short. Your request for delivery order for 
1,500 tons contained in your letter of yesterday—received this morning— 
is of course auito out of the question. 

[100] ‘ ‘ As to the 500 tons, we are, however, prepared, as a conces¬ 
sion, to let you have them by a later steamer arriving in August, if you 
will let us know this month that this will suit you ; this concession is 
without prejudice to our Mr. Dunk’s iutimation to you of yesterday that 
we cannot supply more than the 200 tons indented for in the early part 
of this month. 

” It was represented to us that you were the agents of two mills and 
that your contracts were made to meet the requirements of those mills, 
and wo entered into them on that understanding. 

” Wo beg to inforo3 you that your business does not suit us, and we, 
therefore, withdraw from the arrangement for 1899 contained in the 
writing of 14th instant.” 

The plaintiffs contended that, under the contract, the defendants were 
bound to deliver within the year 4,200 tons of coal, (t.e., 350 tons per 
month), and on the 22nd July. 1898, they gave notice to the defendants 
tiiat they would require delivery of the balance, viz., 2,648 tons (t.e., 
4.200—1,552) on or before the 31st August, 1898, as in the following 
letter : — 

“In order to avoid misunderstanding wo shall be glad to know 
whoMior we rightly understand t>ha,t you are prepared to deliver (1) 200 
tons out of the S-S. ‘ Samoa,’ and (2) 500 tons out of the next boat, and 
will not deliver the remaining 1,500 tons indented for, nor recognise our 
client’s claim, either in respect of the late delivery of 500 tons nor non¬ 
delivery of 1,500 tons. 

” Our clients maintain that the notice givon by them is quite ample 
and that you are bound to deliver the balance of coal under the contract 
before the 31st August next. 

Without prejudice to the notices previously given, we are instructed to 
give you notice that our clients require you to deliver them the whole of 
the remaining quantity of coal, viz., 2,648 tons, on or before the 31sfe 
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August next in suoh lots as may suit you. Oar clients will accept the 200 
tons per S. S. * Samoa’ in part delivery of the above quantity. 

“ We are, therefore, instructed to inquire whether you are ready and 
willing to give delivery of the remaining 2,448 tons on or before the 31st 
August or not.” 

The defendants subsequently delivered the 200 and 500 tons, which 
left a balance undelivered of 1948 tons. They refused to deliver 
any more coal. The plaintiffs, therefore, filed this suit claiming 
Rs. 6,600-13-5 as damages. 

The defendants contended {inter alia) that the writing of the 19th 
August, 1897, was not a contract on their part to supply coal, but was, at 
most, an offer to supply coals on the orders of the [lOlJ plaintiffs ; that 
their offer might be withdrawn by them nt any time, uiiless such order 
had already been given by the plaintiffs. Their contention is stated in the 
following prayers of their written statement :— 

“ 3. The defendants submit that upon the true construction of the 
said document it contains no contract on their part to supply any coals, 
but is, at most, an offer to supply coals, which offer it was open to the 
defendants at any time to withdraw as to any coals unless the same had 
then been ordered bv the plaintiff. The defendants say that on the 18th 
of July, 1898. the plaintiff, who hud previously ordered two lobs of coal 
of 200 and 500 tons respectively of which he had nob then obtained delivery, 
was informed by the defendants’ agents that the defendants would not 
supply more than the said 200 tons of coal then already ordered. The 
defendants submit that they were justified in giving the plaintiff such notice, 
and were thereby absolved from the necessity of complying with any 
further reciui)’emenfcs of the plaintiff. The defendants deny that they had 
by the 18bh July, 1898, received any notice fx'om the plaintiff that he 
would require the 1,500 tons of coal in the 3rd paragraph of the plaint 
mentioned. 

"4, Defendants also say that they did nob receive from the plaintiff 
reasonable notice requiring them bo supply the 500 and 1,500 tone of coal 
in the plaint mentioned, or the balance of coal in the plaint referred to, 
having regard to the shortness of the interval between the dates on which 
such coal was ordered and the 31st of August, 1898, when the year provided 
for by the said document terminated. The defendants submit that by 
reason of such want of reasonable notice they were under no obligation to 
supply any of the said coal. 

“ 5. As to the said 500 tons of coal, the defendants say that as a 
concession to the plaintiff, and without admitting any liability in respect 
thereof, they delivered the said coal bo the plaintiff and the same was 
accepted by him.” 

The lower Court passed a decree for the plaintiffs. 

The defendants appealed. 

Scott and Jardine, for the appellants. 

Maepherson Anderfion, for the respondents. 

The following authorities were cited :—Great M. H. Co. v. ^Vitham (1) ; 
Deako on Contract, p. 30, and Offord v. Davies (2). 

JUDGMENT. 

Jenkins, C.J.—This suit is brought by Mr. Horaee N. A. Wadia, 
who carries on business in Bombay under the name of Homee Wadia and 


(1) (1873) L.R, 9 C.P. IG, (2) (1862) 12 O. B. 41. 
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Co., against the Bengal Coal Company, Limited, who, as their name 
indicates, carry on business in Bengal. Cl02] The suit is one to recover 
damages for breach of an alleged contract dated the 19fch August, 1897. 

This document is in writing, and is as follows :—(His Lordship read 
the documec^; and continued :—) 

Mr. Justice Candy considered that this document constituted a 
binding contract between tbe parties, and he held that under it the 
Bengal Goal Company was bound to deliver to the plaintiffs within the 
year a total quantity of coal not exceeding 4,200 tons : and bo was further 
of opinion that reasonable notice to deliver the coal within the meaning 
of the memorandum of the 19th August had been given by tbe plain¬ 
tiffs. On those findings be assessed the damages and passed a decree in 
favour of the plaintiffs. 

From that decree the present appeal is preferred, and it has been 
contended before us that the learned Judge was wrong in holding that 
there was a contract at all, and that even if be was right in holding that 
there was a contract he was wrong in holding that reasonable notice to 
deliver had been given. I think the appellants are right in both these 
contentions. 

I am of opinion that the memorandum of the 19bh August, 1897, is 
not a contract, but simply a continuing offer made by the defendants to 
the plaintiffs, and that each successive order given by the plaintiffs under 
it while it remained in force was an acceptance of the offer as to the 
quantity ordered, and that thus the offer of tbe defendants and each 
successive order of the plaintiffs together constituted a series of contracts. 

It is an invariable principle of the law of contracts that an offer by 
one person made to another imposes no obligation on tbe former until it 
is accepted by the latter according to the terms in which the offer is 
made. That is a principle very clearly laid down in Offcrd v. Davies (1) 
and Great N.Z?. Co. v. 'Witham (2), and I think having regard to that princi¬ 
ple and to those authorities, it is clear that the memorandum of the 19th 
August, 1897, was (until orders under it were given) nothing more than a 
continuing offer, which the defendants might revoke. They could not, of 
[103] course, revoke it as to orders actually given, but except as to them, 
they had full power of revocation. 

If that is so, then the plaintiffs' case must fail. For the failure to 
perform alleged in this case, and for which the plaintiffs claim damages, 
was a failure to comply'with orders which wore given after the defendants' 
offer was cancelled and withdrawn. That was done on the 18th July at 
the interview of that date, and the plaintiffs’ order for the balance of the 
4,200 tons was given afterwards. When that order was giveo, there was 
no offer in existence upon which it could operate as an acceptance. 

On this ground, therefore, in my opinion the plaintiffs’ claim must 
bo rejected, bub there is another point upon which, I think, the lower 
Court has erred in construing tbe writing of the 19th August. The second 
clause of that document is as follows :—“ Sellers to supply them with 
Bengal Coal Company's Deshurghur from time to time as required by 
purchasers ; reasonable notice to be given of such requirements. The 
tofal quantity indented for during the year shall nob exceed without 
seller’s consent the maximum average of 350 tons per month.” 

I think the word ” average ” there must be read as meaning 
“quantity.” It was probably written by mistake in the hurry of business. 
The two words “ maximum ” and " average ” are inconsistent, and one 


(1) (1862) 12 C. B. 41. 
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■or tbo otbor musb go oufc or be modified. The expression maximum 
quantity’* probably more correctly expresses the inbention of the writer. 
That appears to have been the limit which the defendants* ofifer imposed 
on the amount of coal to be ordered by the plaintiffs in each month. I 
-cannot agree with the learned Judge of the Court below that the plaintiff 
was entitled under this writing to order at any time the whole quantity 
of 4,200 tons. That was the total amount to be supplied within the year 
if ordered by the plaintiffs. It was the outside limit, but the coal was to 
be supplied by the defendants in monthly instalments, and the plaintiffs 
were not en itlad to obtain more than 350 tons in any month without 
the defendants* consent. 

S’urther, I do not think that the notice given by the plaintiffs on the 
22ad day of July, 1898, to supply 2,648 tons was a reasonable Cl04] notice 
within the meaning of the memorandum of the 19th August. Perhaps it 
might have been physically possible for the defendants to carry out such 
an order, but it would clearly have required an effort which the plaintiffs 
had no right to demand. I do not think that a notice involving such an 
effort from business-men with innumerable other matters to attend to can 
be held to be such a reasonable notice as was intended by both parties 
when this^documenb was given. It has been argued that because 4,200 
tons were liable to ho indenbod for in the course of a year, the dofendants 
were bound bo have sot apart a sufficient quantity of^ coal to answer the 
orders if given. Bub it is clear that it was just to prevent the necessity 
of having to do this, that the parties inserted in the memorandum a 
clause requiring that reasonable no^'.ice should be given. 

For these reasons 1 think that this appeal should be allowed with 
costs here and in the Court below. 

PuSSELIj, J.—I concur. 

Attorneys for nlaintiffs:—Messrs. Bicknell, Merwanji and Motilal. 

Attorneys for defendants :—Messrs. Qratoford, Broxvn and Co. 


24 B. 104 = 1 Bom. L. R. 466. 

APPELLATE CIVIL. 

Before Bir L. H. Jenkins, Chief Justice and Mr. Justice Candy. 


Dhondo Ramchandra and others {Original Defendants), Appellants 
V. Vasudeo Sakharam Soman and (Orightal Plaintiffs), 

Respondents.* [19bh June, 1399.J 

Ijimilation—Klioti—Adverse po’^scs’tion—Act iXV of 1877), s. 18, and Art' 
144, ich. IZ—Survey Selllejnent Act {JJ^mbay Act 1 of 1605). 

A mixed khofti vilLioo, con.<?ig‘inR of khoti aod dhara lands, belonged to two 
oo-sharors. Parashr»im and Dhondo. Each of them pasi>ed kabuiayats to Govoro- 
ment in aUeroaie years till 1862*03, whoa a Parashram oo account of his advanced 
age allowed Dhondo to pass the kabulayat every year. In the year 1807 tbo 
survey settlement having been introduced under Bombay Act I of 18G5, Dhondo 
refused to pass the annual k*bulayat. Government thereupon put the village 
under attachment, which was, however, removed in the year 1978 on his passing 
the 1^05] required kahuiayat. The management of tbo village was restored to 
him aud certain surplu:! profits wore handed over to him by Government. la the 
year 1881 f’arashram sol-i his share in the khoti to Sakharam. who brought a suit 
against Dhondo and his brother to recover a half share of the above-mentioned 
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profifc 9 . Dhondo resisted the claim, denying that either Parashram or his 
assignee bad any right to the kboti or to share in tbe khoti profits. The snit was 
dismissed on a technical ground. Subsequently in the years ISftl and 1884, 
Dbondo got decrees against the actual tenants declaring that the lands, the 
subjoct-matter of the present suit, were his dhara lands, audio accordance with 
those decrees the Revenue authorities made corresponding entries in the revenue 
records. In the year 1688-89 Sakharam passed a kabulayat as a half sharer in the 
kboti and enjoyed the khoti profits for one year. Afterwards plaintifi No. 1, one 
of Sakharam’s sons who died in the meanwhile, having passed the annual kabu¬ 
layat in 1892-93 and again in 1894-95 and having failed during both the years 
to recover khoti profits from tbe lands in dispute, he filed the present suit in 
August, 1895, for a declaration that the lands were kboti and that the defendants 
had fraudulently got them entered in the revenue records as dhara. The plaint¬ 
iff stated that they learnt of the defendant’s fraud in the year 1895, and sought 
to rooover a ohare of the khoti profits foe 1802-93 and 1994-95. The defendants 
contended [inter alia) that the claim was time barred. 

Both tbe lower Courts allowed tho claim for a declaration, holding that it was 
not time-barred, the first Court holding that tbe cause of action accrued to the 
plaintiffs in 1088-89, when Sakharam first entered on the management, and the 
appeal Court holding that the canse of action accrued in 1881 and 1884, when 
the dhara entries were made in tbe revenue records, and that but for s. 18 
of the Limitation Act (XV of 1877) tho plaintifi’s suit would have been time- 
barred even under Art. 144. Sch. II of the Act. On appeal to the High Court, 

Held, (reversing the decree) that the claim was barred by limitation. Tho 
plaintifis’ cause of action arose in the year l8Sl at the date of Sakbaram’s put- 
ebaso. Neither Sakharam nor bis sons (the present plaiotifis) having ever been 
in possession of any share of tbe profits of the lands in dispute, not even in the 
year when Sakharam p-isaod the kabulayat and managed the village, and their 
tight to such possession being throughout denied by Dhondo, the claim was 
beyond lime. 

Heldt further, that the provisions of s. 18 of the Limitation Act (XV of 
1377) did not apply. 


Second appeal from the decision of Rao Bahadur A. G. Bbave, First 
Class Subordinate Judge of Ratnagiri. 

The village of Kolthare in the Ratnagiri District comprised both khoti 
and dhara lands. 

The khoti of the village was owned in equal shares by two brothers. 
viz., Parashram and Ramcbandra, the latter of whom had [106] two sons, 
viz., Dhondo and Vishnu. After Ramebandra’s death, Parashram and 
Dhondo (Ramebandra’s son) passed kabulayats to Government in alternate 
years and thus managed the kboti till tho year 1862-63. In that year it 
was Parashram’s turn to pass tlio kabulayat, but when called upon to do 
so and to take up the management, ho excused himself on tho ground of 
his advancing age and feeble health, and asked the Rovonuo authorities to 
accept Dbondo’s kabulayat on his behalf. A kabulayat was accordingly 
taken from Dhondo, whose management continued till tho year 1867. lo 
1865 the survey settlement under Bombay Act I of 1865 was made. lu 
1867 Dhondo refused to pass the necessary annual kabulayat, and the 
village was attached by Government. The attachment lasted till tho year 
1878, when, Dhondo having passed the kabulayat, it was raised, and the 
management of the village was restored to him together with certain 
surplus profits which were in the hands of Government. 

In tho year 1881 Parashram assigned his share in tho kboti to one 
Sakharam. who brought a suit (No. 492 of 1881) against Dhondo and 
his brother Vishnu to recover a half share of the surplus profits which 
had been banded over by Government to Dhondo. Dhondo in his 
defence denied that either Sakharam or his vendor Parashram had any 


608 



Xll.J DHONDO RAMCHANDBA V. VASUDEO SAEHARAM 24 Bom. 108 

share in fche khoti. The olaim was rejected on the ground that it was 
barred under s. 43 of the Civil Procedure Code (Act XIV of 1882). 

In the years 1881 and 1884 Dhondo filed suits against the tenants of 
the lands which formed the subject-matter of the present suit and ob¬ 
tained decrees declaring that these lands were dhara and not khoti. Owing 
to these decrees the revenue authorities altered the entry in the revenue 
records and therein stated the tenure to be not khoti but dhara. 

Sakbaram had, in the meanwhile, applied to the revenue authorities 
to accept from him a kabulayat on account of his share in the kboti« and I 
they accepted one from him in the year 1888-89. Under this kabulayat 
he enjoyed for one year the profits of the khoti lands. Afterwards Sakbaram 
having died, his son. the present plaintiff No. 1 passed two kabulayats to 
Government, one in the year 1892-93 and the other in the year 1894-95, 
bub having failed during those years to recover the khoti profits, he 
along with £107] his two brothers filed this action on the 31sb August, 1895, 
against Dhondo and his brother for a declaration that the lands were khoti. 
alleging that the defendants had fraudulently gob them entered in the 
revenue register as dhara and that they (the plaintiffs) had come to 
know of the defendant’s fraud in March, 1895. The plaintiffs further 
claimed a half-share of the rents and profits of the lands and sought to 
recover Rs. 70, being their half-share of rents and profits recovered by 
the defendants for the two years. 

The defendants contended (inter alia) that fche lands were their 
dhara and not khoti, that the plaintiffs were nob entitled to any share 
of the profits, and that the claim was barred by limitation. 

The Subordinate Judge found that some of the lands mentioned in 
the plaint were khoti and that they had been fraudulently entered as 
defendant’s dhara. He held that the claim was governed by twelve years’ 
limitation under art. 144, sch. il of the Limitation Act (XV of i877), 
and that fche cause of action accrual to the plaintiffs in 1888-89, when 
Sakbaram first entered on the management. He, therefore, passed a 
declaratory decree in plaintiffs’ favour with respect to those lands 
which he found to be kboti, and dismissed the claim for rents and profits 
as unproved. 

On appeal fche Judge confirmed fcho decree on the ground that though 
the cause of action accrued to the plainbitTs in 1881 and 1884 when 
Dhondo got decrees declaring fche lands to be dhara, and that though fcho 
plaintiffs’ claim would thus have been time-barred, still owing to the 
defendants' fraud in getting the tenure altered from khoti bo dhara, fche 
bar of limitation was saved under s. 18 of the Limitation Act (XV of 1877). 

The defendants preferred a second appeal. 

Z)aji A. Khare, for fche appellants (defendants).—The present suit 
being one for a declaration and not for possession, the view taken by 
both the lower Courts of the law of limitatiou is incorrect. Wo contend 
that the claim is governed by six years’ limitation under art. 120 of the 
Limitation Act, and the period ouglit to he counted from fche time fcho 
lands were entered as dhara in the survey records. Supposing, how¬ 
ever. that the limitation of twelve years is applicable, still the suit 
L108J would be barred. D}ion<lo's adverse possession commenced from 
the tinie of Sakharam’s purchase, or at least from the time Dhondo filed 
his written statement in the suit of 1881. Therein he distinctly deideii 
^e right of either Parashar.iin oi his vendee Sakharam to fche khoti. 
Dhondo’s adv'erse possession h iving thus oomtneucod in the year 1831, 
the present suit, which was filed in 1895, is clearly barred. Since 1881 
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at least it cannot be said that Dbondo’s possession was on behaU of 
Parasbaram or his vendee Sakharam in alternate years. Since that time 
he asserted his exclusive ownership. Even when Sakharam passed the 
kiibulayat in the year 1888-89 be did not get the khobi profits of the lands 
in dispute, and neither he nor his I'epresentativas ever got them. The 
plaintiffs’ cause of action arose as early as 1881. The view of the first 
Court as to the date of the cause of action is clearly erroneous. 

The Judge, in appeal, was wrong in giving to the plaintiffs the benefit of 
s. 18 of the Limitation Act. Fraud is inferred and not proved. The law 
requires that fraud must be clearly and specifically proved. We have not 

done anything in secret. , , ^ ^ • r ..u . • u*. * 

The plaintiffs were aware that we had denied their father s right to 

the kboti by our written statement in the suit of 1881. Further, the 

decrees which we obtained against tbe tenants in 1881 and 1884 were 

not pas-^td in secret. They wore available to the plaintiffs. Section 18 

of tbe Limitation Act has, therefore, no application. 

VasudeoG. Bhandarkar, for respondents (plaintiffs).—Though this is 

a suit apparently for a declaration, virtually it is one for possession, and, 

therefore, it is governed by twelve years’ limitation— U77irun7iissa v. 

Muhatiwiad YarKha7i (1). ^ - , t • • « a i. mu 

The Judge was right in applying s. 18 of the Limitation Act. Ihe 

docret-s obtained by Dboodo against the tenants were passed without our 

knowledge. We are kboti sharers and we ought to have been made parties 

to those suits, and the omission to do so was clearly a fraud practised 

upoo us. 

JUDGMENT. 


Candy, J.—The question is whether, on tho facts found by the 
l^wer Courts, the claim is barred by limitation. 

[1093 The subject-matter of the suit is certain fields in the village of 
Koibhare in the Ratnagii i District, which is now a mixed kboti village, that 
is. besides the kboti lands there are certain dhara holdings. The kboti was 
owned half and half by Parashram and Dhondo. The custom of the 
village was for each sharer bo pass the usual kabulayab in alternate years 
and to manage the village. But from 1862-63 Parashram, being old, allowed 
Dhondo to pass the kabulayat every year. In 1867 the survey sotUemenb 
was introduced under the old Act, Bombay Act I of 1865. As so often 
happened in those days, Dhondo, the khot, refused to pass the ordinary 
annual kabulayab, and tbe village was attached by Government. In 1878 
Dbondo signed the annual kabulayat, and tho management of the village 
was restored, certain surplus profits being handed over by Government to 
Dhondo. In 1881 Parashram assigned his share in tho kboti to Sukharam, 
the father of the present plaiutifis. Sakharam then sued (Suit No. 
492 of 1881) the present defendants (Dhondo and his brother) to recover 
his half share of the abovo-mentioned profits, which had been banded over 
to Dhondo by Government when the attachment had been removed in 
1878 and the village restored to Dhondo. Sakharam failed in his suit on 
a technical ground. The point to be now noticed is that Dhondo denied 
that l^arashrain, or SiUikaram, who stood in Paiashram’s shoes, had any 
share in the kboti. Of course, if Parashram could validly assign his share 
in the klioti to Sakharam. r.hura from 1881, tho date of that assignment, 
Sakbarain’s right to a share in the managenionb, and to participate in the 
profits of all khobi lauds, accrued. _ 

(1) 3 A. 24. 
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In 1888 Sakbaram succeeded ic persuading the revenue authorities 
that as a half sharer in the khoti be was entitled to take his turn in 
passing the annual kabulayat and in managing the village. For 1888-89 
or 1889-90 (there is a discrepancy on the record as to the actual year, but 
it was apparently 1888-89) he did pass the kabulayat, and enjoy the 
prohts of the khoti. But there is nothing to show that he enjoyed the 
profits of the lands now in suit. Oo the contrary his son (plaintiff No. 1) 
deposed in the present suit that he bad no reason'for saying that his 
father might have received the profits of these lands. Prima facie, Sakba¬ 
ram did not receive them, for prior to 1888 (between [llOj 1881 and 
1884) Bhondo had brought suits against the actual cultivators of the 
lands (or most of them), and had obtained decrees declaring that the lands 
in question were bis (Dbondo’s) dhara and in accordance with those 
decrees the revenue authorities had made corresponding entries in the 
village records. Sakbaram and bis sons not having been parties to those 
decrees are not bound by them, but in the face of the entries made accord¬ 
ing to the decrees it is obvious that, prima facie, Sakhai'am did not 
recover profits from these lands as khoti lands. All he did recover as 
managing khot was the Governmont assessment from the registered 
dbarekari, viz., Dhondo. 

Sakbaram having died, his eldest son, plaintiff No. 1, passed the 
annual kabulavat in 1892-93 and again in 1894 95. In both years be 
failed to recover any khoti profits from the lands in question. He and 
his brothers, therefore, tiled the present suit on 31sfc August. 1895, stating 
that they had recently come to know of Dhondo’s fraud in having caused 
the lands in question to be entered as his dhava, and they sued for a 
declaration that the said lands are khoti and not dhara, and to recover 
Rs. 70 on account of the khoti profits for 1892-93 and 1894-95. 

Both the lower Courts held that the period of limitation to be applied 
was twelve years, the first Court holding that the cause of action accrued 
in 1888-89, when Sakharam first entered upon the management of the 
village; the lower appellate Court bolding that the cause of action accrued 
when Dhondo in 1881 and 1884 caused the lands to be entered as dhara. 
and thus prevented Sakharam or Parasbram from participating in the rents 
of those lands as khoti, and chat, “ but for the provisions of a. 18 of the 
Liimitation Act, the plaintiffs’ suit would be time-barred even under 
art. 144." 

Now, assuming that in such a suit as the present the period of limit¬ 
ation which is applicable, is twelve and not six years, it is obvious that 
the suit is time-barred. For when did Sakbararn’s right, as purchaser of 
Parashram’s share in tbo khoti, to participate in the khoti profits of these 
lands arise? Obviously at the date of bis purchase in 1881. Bven 
assuming that Parasbram received his share of these urotits up bill 1881, 
which is not found as a fact, and which is most improbable, as Dhondo 
was then denying that Parasbram [ill] was a sharer at all in the village, 
clearly Sakharam’s right to take tbo half-share of the profits of those lands 
accrued in 1881. To this day he has nob received any such share But 
directly he purchased Parashram’s share, ho was entitled either to receive 
from the kabuiayatdar khot the half-share in the profits of all the khoti lands 
includiug the lands in suit, or to uass tiie kabula\ab in alternate vears and 
himself recover the profits Irom the cultiv.ibors of those lands. Whatever 
may have-been the-reason,- h« and his sons have never been in possession 
of any share of the profits of these lauds, nob even in the years when the 
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eldest son passed the kabulayab and managed the village* and tbeir right 
to such possession had throughout been denied by Dhondo. Prima facie^ 
therefore, the claim is clearly time-barred. 

Tbs low6r appellate Court relied on s* 18 of the LiiDsikatioD Act as 
avoiding the bar. That section provides that when any person having a • 
right to institute a suit has, by means of fraud, been kept from the 
knowledge of such right or of the title on which it is founded, the time 
limited for instituting a suit shall be computed from the time when the 
fraud first became known to the person injuriously affected thereby. 
These provisions do not apply to the facts of the present case. For 
Sakharam's right to institute a suit arose in 1881. That right could not 
have been kept from his knowledge by Dbondo’s conduct in 1881 and 
1884. On the contrary, according to the Subordinate Judge, A. P., the 
lands in question stood in the village records of 1881 as kboti. Whatever 
evil motives may be attributed to Dhondo. his conduct in publicly bringing 
suits in 1881 and 1884 against the cultivators of those lands, asserting 
that they were bis dhara, cannot, because he did not make Sakharam a 
party, be termed a fraud by means of which Sakharam's right to institute 
a suit (which had accrued in 1881) was kept from Sakharam’s knowledge. 

It is unnecessary to allude to various other points discussed by the 
Subordinate Judge. Ou the above facts we must hold that the decree of 
the lower Court must be reversed and the suit dismissed with costs on 
plaintifi's bhroughout. 

Decree reversed. 

Nol«. — An application for review of judgment in this case was made, but the 
Court on 23rd November, 1S99, rejected the same. 


21 B. 112 = 1 Boro. L.R. 549. 

[112] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Jzistice Ranade. 

Meherjan BkgaM {Original Applicant), Appellant v. ShajadI 
Bhgam and another {Original Opponents), Respondents* AND 

Nawab Mir NurDDIN {Defendant Opponent), Appellant v. AmtulnISSA 
^deceased) BY HER heirs, her Daughter Meherjan Begam and 
OTHERS {Plaintiffs, dc.). Respondents.* [8th August. 1899.] 

Mahomedan laio -Inheritancc’-Rcsidii'iry Sifter a residuary with daughters. 

A Maboraodan lady died, leaving .a husband, two daughters, a sister, and the 
son of her father’s paternal uncle. 

Held, that the sister was entitled, in preference to the paternal kinsman, to 
the rosiduo of the deceased's estate after the husband and daughters bad taken 
tbeir shares. 

Apreal from the decision of Rao Bahadur K. B. Marathe, First 
Class Subordinate Judge of Surat. 

In 1896 one Waliunnissa Begam and others obtained a decree for 
partition of certain joint property against Nawab Mir Nurudin. Husein 
Khan. 


* Joint Appeals Nos. 20 and 44 of 1899. 
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On the 11th June, 1898, during the course of the execution proceed¬ 
ings, Waliunnissa Begam died, leaving a husband, two nainor daughters, 
and a sister Meherjan Begaro. 

Thereupon a dispute arose as to who were the heirs and legal repre¬ 
sentatives of the deceased according to Mahomedan law. 

Meherjan Begam applied to the Court to place her name on the 
record as the residuary heir of the deceased. 

This application was opposed by Nawab Mir Nurudin, who urged 
that he was the paternal cousin of the deceased’s father, and as such was 
a residuary of the first class, entitled to succeed in preference to the sister. 

The Subordinate Judge held that the sister was no heir, being exclud¬ 
ed by the daughters of the deceased, and that the paternal kinsman was 
a very remote and not a recognised residuary. He, therefore, passed an 
order declaring that the daughters and the busband were alone the heirs 
of the deceased both as sharers and residuaries by return. Their names 
wore accordingly entered on the record in place of the deceased. 

[113] Against this order both Meherjan Begam and Nawab Mir 
Nurudin preferred separate appeals to the High Court. 

Gokaldas Kahandas Pcireh, for Meherjan Begam. 

Ganpat Sadafihiv Rao for Nawab Mir Nurudin. 

JUDGMENT. 

Parsons, J. —The Subordinate Judge says that *' the applicant as 
sister of the deceased is no heir, because she is excluded by the daughters 
of the deceased, who are first class heirs. ” This is not correct. Daugh¬ 
ters as sharers take a speciho portion of the estate, but they do not take 
the whole. 

In this case Waliunnissa died leaving a husband, two daughters and 
a sister. As sharers the busband takes Jth of her estate and the daugh¬ 
ters take srds. Whether they take 5rds of her estate or ^rds of the 
remainder has not been argued before us, and it is not necessary for us 
to decide this ooint. In either case a residue is left, and the only question 
at issue in this appeal is to whom thin residue goes. The applicant 
claims it as being the sister of the deceased ; the opponent claims it as the 
son of the uncle of the father of Waliunnissa. It appears to us to be 
quite clear, on the authorities, that the sister is entitled to it in preference 
to the patvneal kinsman. Macnaghten in his Principles and Precedents 
of Mahomedan Daw in para. 25 at p. 5 says : "Whore thoro are 
daughters or son’s daughters and no brothers, the sisters take what 
remains after the daughters or son’s daughters have realized their shares." 
In Wilson’s Digest in para. 233 it is said : "If there be no residuaries 
of the first or second class and no broth.ors, but daughters or son's 
daughters whose existence will prevent sisters (full or consanguine) from 
taking, as sharers, such sisters or sister will take the residue, if any." 
The residuaries of the first and second class are described in para. 224 
to be : "Class I.—Sons and son’s sons, daughters and son’s daughters 
when not sharers. Class 11.—Father <and true grand-father)." 

Paternal uncles, great-uncles and their male descendants in the male 
line are entered as coming within Class IV. Syed Amir Ali in his Work on 
Mahomedan Law, secortd edition, though ho classes sisters with daughters 
as residuaries together rvith others, says at p 59 tliab ‘ when a person dies 
leaving behind him several relations who may be classed as residuaries 
of the different kinds indicated, preference is given to propinquity to 
[114] the deceased, so that the residuary with another, when nearer to 
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the deceased than the residuary in himself, is the first,” and ho gives 
this illustration : Thus when a man has died leaving a daughter, a full 
sister, and the son of a half-brother by the father.— one-half of the inherit¬ 
ance is given to the daughter and the other half to the sister, who is a 
residuary tvith the daughter and nearer to the deceased than the brother’s 
son. So, also, when there is with the brother’s son a paternal uncle, the 
uncle has no interest in the inheritance.” 

We must, therefore, amend the order of the Subordinate Judge and 
direct that the name of the applicaot be entered on the record as the 
person entitled to the residue of the estate of Waliunnissa, Costs to be 
coats in the proceedings. 


24 B. 114= t Bora. L.R. 551. 

APPELLATE CIVIL. 

Before il/r. Justice Parsons and Mr. Justice Ranade. 


SunDaRABAI {Original De/cJidant No. 3), Appellant v. Jayavakt BhikajI 
Nadgowda {Original Plaintiff), Respondent.* [9bh August, 1899.] 

Damdupat— Mortqige — Redemption— Mortgage with possession— Mortgagee to take rent in 
part payment of interest—Retnahiing xtKerest to be paid by mortgagor every year. 

The damdupal rule applies in all cases as between Hindu debtors and creditors 
both in respect of simple as also of mortgage debts. (2) It does not, however, 
apply where the mortgagee has been placed in possession, and ia accountable lor 
profits received by bim as against the interest due. (3) But where these profits 
are by terms of the bond received for only a portion of the interest on the mortg¬ 
age debt, the general rule of damdupal will govern such mortgage accounts. 

[R., 35 B. 199 (‘203) = 12 Bom D.R. 992 = 8 Ind. Gas. GaO ] 

Second appeal from the decision of F. C. O. Beaman, District Judge 
of Belgaum, confirming the decree of Pao Bahadur L. G. Limaye, First 

Class Subordinate Judge. 

Suit for redemption and possession of certain land. 

The plaintiif had purchased the land from the defendants Nos. 1 and 
2. It had been mortgaged on 24th June. 1864, by their ancestor to 
defendant No. 3 for Ks. 2o0. The plaintill now sought to redeem this 
mortgage on payment of such sum as might be found due. 

The following was the material part of the mortgage deed :— 

CHS] We (mortgagors), having received Ankushi Rs. 2o0 (in letters 
two hundred and fifty) as debt from you (mortgagee), have agreed to pay 
interest on the said sum at the rate of 2^ per cent, per mensem. As 
security for the said sum we mortgage with you a field at Halkarni, 
No.l 34. 2 acres, 18 guuthas, assessment Rs. 6, and have given you possession 
this day of the same. The rent of the said land is Rs. 25 per year. You 
should cultivate the field and every year in the month of ‘Magha,’ after 
taking an account of the interest due to you, you should deduct the said 
sum of Rs. 25 from the total sura of interest, and the remaining sum of 
interest we will pay every year.” 

The Subordinate Judge was of opinion that the principle of damdupat 
applied, and ho accordingly directed redemption on payment by the 
plaintiff to dofendant No, 3 (the moregageo) of Rs, 500. 


* Second Appeal No. 167 of 1809. 
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Oq appeal (by the mortgagee) the Assistant Judge was of opinion that 
the rule of damdupat did not apply to this case, and be remanded the 
suit in order that accounts might bo taken, and. on taking accounts, a 
sum of Bs. 1,704-15-8 was found due to the mortgagee (deiendant No. d). 

The plaintiff appealed, and the Judge being of opinion that the 
accounts bad been taken on a wrong principle again remanded the case. 
On accounts being again taken, a sum of Bs. 589-3*0 was found due to 
the mortgagee. The Judge accepted this finding and passed a decree^ 

for redemption on payment of this amount. 

The mortgagee (defendant No. 3) appealed, and the plamtin filed 
cross objections under s. 561 of the Civil Brocedure Code. 

The question on appeal was whether the rule of daTndvpa,i applied. 

Scott (Acting Advocate General) with G. S. j^ulgcionhaT and S. o. 
Mulgaonkar, for the appellant (the mortgagee). 

Branson (with V.G. Bfiandarkar), for the respondent (plaintin). 

The following aubhoribies were cited:— Narayan v. Satvaji W ;Ah 
Saheb v. Shabjii^)-, Gopal v. Gajigaram (.3) \ Dhondshet v Bavji{4:); 
Krishnaji v. Balaji (5). 

JUDGMENT. 

rii6] Parsons, J.—The disposal of this case has been greatly pro¬ 
tracted by the irregular procedure in the District Court. The suit was 
filed in 1894 and decided on the 30bh January, 1896, by the Court of first 
instance, which, applying tho rul« of damdupat, awarded Bs. 500 to the 
mortgagee (the appellant in this Court). In appeal the Assistant .ludge 
thought that the rulo of daiiidupat had no application and that an account 
ought to be taken of principal, interest and rent as provided for by the 
mortgage deed, but instead of remaoding an issue, or taking the account 
himself as should have been done, he, on the 4bh March, 1897, reversed 
the decree and remanded the case in order that an account be taken on 
the footing he had prescribed and a new decree passed. 

On the 28th July, 1897, a new decree was passed, awarding Bs. 1,704- 
15-8 to the appellant. On appeal against this decree, the District Judge 
dissented from the mole in vvhich the Assistant Judge had ordered the 
account to be taken, and ordered it to be taken again in a fresh manner, 
namely, by an account being taken of the actual profits received by the 
appellant, and ho remanded an issue for that purpose on the 18bh Janiinry, 
1898. The case was returned without any finding on that issue (nob 
because the Subordinate Judge was on leave, but because no evidence 
was adduced by the parties, see tiio entry in the ro;^nama under date the 
24th March, 1898). and the District Judge again remanded it on tho 
2Dd June, 1898. A finding was then returned to the effect that R«. 589-3 
were due on the mortgage and this was accepted by the District Judge, 
and a decree for redemption on payncent of that amount passed on the 
3l8t October, 1898. This appeal is filed against that decree, and the point 
for us to determine is how much is duo on the mortgage. 

The decision depends upon wboLher the rule of damdupat applies to 
the case or not. Tho material part of the dood of mortgage, (for wo have 
nothing to do with tho payment of nazarana), runs as follows : — 

“ We, having received Ankushi Rs. 2o0 (in letters two hundred and 
fifty) as debt from you, have agreed to pay^ interest on the said sum at tho 


(1) 9 B.H.G.R. 83. (i) 21 B. (3) 20 B. 721. 

(4) 22 B. SO. (5) P.J. (1S9G). p. 415. 
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rate of 2^ per cent, per mensem. As security for the said sum we mortgage 
with you a field at Halkarni, No. 134, 2 acres, 18 guntbas, assessment 
Rs. 6, and have given vou possession this day of the same. The rent of the 
said land is Rs. 25 per Cll7i year. You should cultivate the field, and every 
year in the month of ‘ Magha ' after taking an account of the interest 
due to you, you should deduct the said sum of Rs. 25 from the total 
sum of interest, and the remaining sum of interest we will pay every 
year.” 

The case is thus precisely similar to that of Narayan v. Satvaji (!)• 
The mortgagee was to hold the land without liability to account for tents 
and profits, and in consideration for that the mortgagor, instead of having 
to pay the sum of Rs. 67-8, the full interest, was bo pay only Rs. 42-8 as 
interest. There could nob, therefore, be any account taken of rents and 
profits. That the rule of damdupat applies bo such a case has repeatedly 
been held by this Court ; (we may almost say that it has never been ques¬ 
tioned, certainly not in late years) ; and ibis affirmed in the case just quot¬ 
ed. In the case of Gopal v. Gangaram (2). Candy, J., says (p. 725): “ It 
is unnecessary to quote at length the many decisions in which it is shown 
that the rule of damdupat does apply to all cases in which the mortgagee 
has had no possession of the mortgaged property, or in which being in 
possession he takes the rents and profits in lieu of the whole or part of the 
interest. In such cases no account is taken on both sides, and, therefore, 
the rule of damdupat applies.” In AH Saheb v. Shabji (3). the facts 
were similar to those in the present case and the rule was applied to the 
Hindu mortgagor. 

This being so, the first decision of the Court of first instance was 
undoubtedly right, and no more than double the principal ought to have 
been awarded to the mortgagee for the debt due under the mortgage. The 
amount of nazarana bo he reoaid is nob disputed. We amend the decree 
by substituting Rs. 539 for Rs. 589-3. The amount still remaining un¬ 
paid is to be paid within six months of this date or the respondent will be 
foreclosed. W^e make no order as to costa in this Court. 


RanadE, J. —The only point of law involved in this case is whether 
the damdupat rule was apolioable to the mortgage account in this redemp¬ 
tion suit. The Court of first instance held that the damdupat rule applied, 
and it accordinglv passed a decree for Rs. 500, bo be paid by the respondent 
plaintiU to [ii»] the mortgagee-appellant, defendant No. 3. In appeal 
Mr. Lord, the Assistant Judge, was of opinion that the damdupat rule 
did not apply as there was a running mortgage account, and he 
accordingly remanded the case with directions to make up a fresh 
account. The Court of first instance thereupon, setting aside the 
damdupat rule, found that the balance due was Rs. 1,704-15-8. 
Mr. IBoaman, the District Judge, was nob satisfied with this account, and 
remanded the case back again for a fresh account. In this second remand, 
the Court of first instance reduced the balance of the mortgage account to 
Rs. 589-3-0. The District Judge. Mr. Beaman, adopted this finding, and 
confirmed the decree, but at the same time be expressed an opinion that 
the damdupat rule ought to be made universally applicable to all mortgage 
accounts, or abrogated altogether. In the appeal before us, the mortgagee- 
appellant has raised the contention that the damdupat rule did nob apply 
to the mortgage account in the present case. 


(1) 9 B. H. C. R. 83, 


(Q) 20 B. 721. 


{3) 21 B. 85. 
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16 may be remarked at the outset that the remaod made in this case 
under s. o62 by Mr. Lord was irrregular, and that the proper order should 
have been to send an issue under s. 566 for determining the balance due. 

As regards the principal point of law, it may be noted that the Court 
of first instance relied cbiefiy on the authority of the decision in Shri 
Ganesh Dhaniidhar v. Keshavrav (1) in coming to the conclusion that the 
dajtidupat rule was applicable here. It was held in this last case that in 
a mortgage account, if after appropriation of rents and profits, the amount 24 B. It4“ 
of interest payable exceeds the amount of the principal, this excess should 1 Bom. L.R 
not be allowed. The correctness of this last ruling was questioned in 
Gopal Ramchandra v. Ganqaram (21, where it was held that the operation 
of the rule oi damdiipat must be excluded in all mortgages, the terms of 
which necessitate the existence of an account current between mortgagor 
and mortgagee, whatever the state of the account may be. It was on the 
strength of this ruling, supoorted by Dhond&hnt v. Ravji (3) and Krishnaji 
V. Balaji (4' that the Assistant Judge. Mr. Lord, came to the conclusion 
that the damdupat rule did not apply to the present case, inasmuch as 
[119] there was an account of profits and interest to be taken in this suit. 

As the bond provided that the mortgagee should take the profits, 
which wore estimated at R^. 25, in lieu of a portion of the interest, and 
the mortgagor should pay the balance of interest himself, the present case 
must be distinguished from those noticed above, as also from the ruling in 
Rango v. Balajii6). In these cases, the accounts had to be taken generally 
of the interest on one side, and of profits on the other. A different class 
of cases has to be considered where, as in the present case, the rents and 
profits of the land are fixed at a particular amount which falls far short 
of the interest due. In such cases the principle would justify the applica¬ 
tion of the rule of damdupat in making up the final account. Accordingly 
it was held in Shankara Bawa v. Babaji (6) that where there is an express 
stipulation that rents and profits are to be taken in lieu of a fixed portion 
of the mortgage-debt, the ordinary rule which governs cases of running 
mortgage accounts would not bold good. Similarly where the mortgagee has 
to receive the profits and rent without any liability to account, being 
responsible only for the payment of assessment, the damdupat rule has been 
held to apply— Vasudeo v. Bhngvan (7) and Baji GopaL v. Daji Ilari (8). 

There are two decisions in the earlier reports— VitJial v. J>aud (9) and 
Narayan Satvaji (10) — which expressly cover the present case. In 
Vithal v. Baud the profits were by agreement to be received in lieu 
of past interest, and as no account had to be taken, the rule of damdupat 
was held to apply. This was also the view adopted in Narayan v. 

Satvaji. This intermediate class of cases must, therefore, be treated apart 
from the general rule wtiich regulates running mortgage accounts. 

To sum up, (1) the damdupat rule applies in all cases as between 
Hi ndu debtors and oi’ociitoi'S, both in respect of simple as also of mort¬ 
gage debts. (2) It does not, however, apply where the mortgagee has 
been placed in possession, and is accountable for profits received by 
him as against the interest clue. (3) 13ut £120] where these profits are 
by the terms of the bond received for only a portion of the interest on 
the mortgage-debt, the general rule of damdupat will govern such mortgage 
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accounts. The iaconveoience, to which Mr. Beaman in his judgment refers 

at some length, is thus obviated, and all 500 plus 

I would» tberefore, vary the decree, and hold that only Ks. 5UU plus 

Rq 39 for nazarana charges are due to the appellant. As he has reoeived 

fhis sum only Ks 39 remain due. Bach party to bear his own costs m 

this appeal. 


24 B. 120 — 1 Bom. h. R. 645. 

APPELLiATE CIVIL. 

Before Sir L. H. Jenkins, Chief Justice and Mr, Justice Candy. 

VIMAYAK NaBAYAN (Applicant;.— Dattatbaya KRISHNA Datab. 

(Applicant),* [11th September, 1899.j 

tbereio to tho repcesoutativos of a deceased purchaser. 

fR., 13 C.L.J. 625 = G Ind. Caa. 392-3 

Reference by Eao Saheb Govind Vasudev 
Judge of Alibag, under s. G17 of the Civil Procedure Code (Act XIV of 

1882). . .... 

The reference was made in the following terms . q.u iQOft qthI 
“ There are two applications (one in darkhast No. 818 of lS9b, and 

ahobber in darkhast No. 627 of 1897) for sale certificates. 

under a. 3lG of the Civil Procedure Code. The sales m both the cases 
have been formally confirmed and become absolute under s. f the Code. 

“ The applicants are the heirs (son in one case and grandson in the 
other) of the purchasers who died after the sale, and the J? 

decision is whether the heirs or Irgal representatives have a right ^ 
for and obtain a sale certificate under s. 316. or, in other woids, 
under the said section a Court is [I2ll under an obligation to grant a sale 

certificate to anv one who asks for it ?’■ _ , . t ^ • i-u^ 

On the said question the opinion of the Suhordmato Judge was m the 

negative. He observed : i fVta 

“Hy opinion is that the words of the said section do not include the 

heirq or legal representatives of the purchasers, nor does it appear that 

tho Legislature bad in view any applicant other than the 
himself The section says that Court shall grant a certificate, bub it does 
nob say to whom. The marginal heading of that section is certificate to 
purchaser of immoveable property.’ If the Legislature . 

grant of a certificate, nob only bo the purchaser hub also to his heirs, teg 
representatives or assignees or any other persons who may choose to a 
for it, it would have said so expressly. It has been held that an ePP tea- 
bion for certificate is not roauired to be in writing (I. L. R. 13 Bom. oi )• 

Tho ruling of the High Court in tho case of Assnr Picrzishottam v, 
BttUonbai (I. L. R.. 16 Bom. 152) appears to support the view that tne 


• Civil Reference No, 8 of 1899. 
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heirs or representiatives of a deceased person are required to be expressly 
mentioned when the Xjefiislature intends to include them.*’ 

Balkrishna N. Bhajekar {amicus curice) in support of the reference. 
—Section 316 of the Civil Procedure Code does nob apply to the represent¬ 
atives of a deceased purchaser at an auction sale. The section does not 
expressly exclude them, bub they cannot come under the term purchaser. 
The marginal note to the section also uses the word purchaser. Now 
by the latter part of the section also it would appear that the purchaser 
alone is meant. Section 318 also only mentions the purchaser. If the 
liegislaturebad intended that the legal representatives of a deceased auction- 
purchaser should be entitled to get a certificate, a provision to that effect 
would have been made in the Code. 

Ganpatrao S. Uulgaonkar {amicus curice), for the applicants.— The 
term “ purchaser ” includes the purchaser’s legal representatives— Bala 
Radar v. Gulam ‘Mokidin (1) ; Ajudhia Prasad v. Nandlal (2). Title 
passes by confirmation of the sale, and the certificate is merely evidence 
of the sale. It has nothing to do with the title, and it is not necessary to 
produce it to show title— Khushal Panachand v. Bhimabai (3) ; Tara 
Prasad v. Nandkishore (4). A certificate bears the date of the confirma¬ 
tion of sale. [122] Hence the right to a certificate vesta in the purchaser 
after confirmation, and passes to his legal representatives after him. 


JUDGMRNT. 

Jenkins, C. J. —The question submitted for our opinion is whether 
when a sale in execution has become absolute, the Court can, under 
8 . 316 of the Civil Procedure Code, grant the certificate prescribed therein 
to the representatives of a deceased purchaser. 

The section indicates the required contents of the certificate whose 
precise form is given in the 4th schedule to the Act. It was urged in 
argument that the provision dictating that the title to the property shall 
vest in the purchaser from the date of the certificate and not before, is 
inconsistent with a grant of the certificate after the purchaser’s death. 
This, however, overlooks the earlier provision by which the certificate 
shall bear the date of the confirmation. Here apparently at the confirma¬ 
tion the purchaser was alive, so that there would be no incongruity in 
declaring, that from that date the title to the property should vest in 
him, for he it is in whom it would have vested. 

Apart from this the section itself creates no difficulty ; it is, so far 
as we can see, callous as to whether the purchaser is alive or dead ; it 
wants him neither as applicant nor recipionb. Bub we have been invited 
to read and be guided by the marginal note, for no other purpose that we 
can see than bo create the difliculty which otherwise would not exist. 
The Subordinate Judge apparently has yielded to this invitation, but we 
would decline bo follow him, nob merely because it seems to us unprofit¬ 
able in interpreting this Code to raise a needless difficulty, but also 
because the law as expounded forbids us to roly on the suggestive exposi¬ 
tion of a marginal note. 

Heading, then, the section in its strictest sense, we find in it nothing 
to forbid or to prevent the grant of a certificate under the circumstances 
of this case, and we would answer accordingly the question propounded 
in the reference. 

Order according}\j. 


(i; 7 B. 424. (2) 15 A. 318. (3) 12 B. 589. (1) 9 C, 842. 
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Apped- Before Mr Justice Parsons arid Mr. Justice Banade. 

DATE - 

Civil. GurushanTAPPA (.Original Plaintiff), Appellant v. Chanmal- 

- LAPPA (Original Defendant), Bespondent.^ [14th August, 1899.] 

24 ^3 . 123 j _ 

1 Bom. L.R, Hindu low—Joint family—Bond in favour of one cO’Sharer—Payment of such 6ona made 
ggg ’ to another co-sharer when a discharge—Btghl to sue. 

Where a debt due to ooe member of a joint family has beeu paid by the debtor 
to another member of the family, the question whether such payment operates 
as a discharge depends on the circumstances under which it was made. 

A and B were members of a joint Hindu family. Both managed the joint 
property for the common benefit. Each used to recover debts due on bonds 
taken in the other’s name. In 1890 defendant passed a bond to A. lu 1892 he 
passed a mortgage bond to B, the consideration (or which was stated to be the 
balance due on the former bond. Subsequently A sued.defendant on the bond of 
1890. 

Held, that under the circumstances the mortgage bond passed to B operated 
as a valid discharge of A’s cl.'^im under the previous bond. 

CP.. 12 Bom. L.R. 801 (809) =7 Ind. Cas. 986.] 


Second appeal from the decision of T. Walker, District Judge of 
Dbarwar. 

The plaintiff Gurusbaotappa and his brother Kallyanappa were mem¬ 
bers of a joint Hindu family. They both managed their family property, 
and each used to recover debts on bonds taken in the other’s name. 

On the 22od June, 1890, the defendant passed a bond for Hs. 400 
to Gurusbaotappa. 

On the 23rd September, 1892, defendant executed in favour of Kal¬ 
lyanappa a mortgage bond, the consideration for which was therein stated 
to be the balance duo on the bond for Rs. 400 of the 22Qd June. 1890. 

In 189G Gurushanbappa filed this suit bo recover Rs. 800, the balance 
due on account of principal and interest on the bond of the 22nd June, 
1890. 

Defendant pleaded the mortgage bond as a discharge. 

The Subordinate Judge held that the mortgage to Kallyanappa could 
not he pleaded as a valid discharge to the plaintiff’s claim in his bond. 
He, therefore, decreed the plaintiff’s claim. 

[124] This decision was reversed, on appeal, by the District Judge, 
who was of opinion that under the circumstances of the case the mort¬ 
gage given to Kallyanappa absolved defendant from payment to plaintiff. 
He, therefore, reversed the decree and rejected the plaintiff’s claim. 

His reasons were as follows :— 

“ The dispute in this case is not really between plaintiff and defend¬ 
ant at all. It is between plaintiff and his oo*sharer, Kallyanappa. 
These two are members of a joint family, and until about eight or nine 
years ego. they lived together and managed their joint property for the 
common benefit. Thus in 1888 a mortgage bond was taken by Kallyan- 
appa from one Sbeshobliat, and plaintiff signed the receipt, and returned 
the bond when the debt was paid off. Plaintiff states in bis deposition 
that ' up to the last eight or nine years Kallyanappa used to receive debts 
due on bonds taken in my name, and I used to recover debts due on 


Second Appeal No. 45 of 1899. 
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bonds taken in Kallyanappa’s name.' About eight or nine years ago 
they quarrelled, and Kallyanappa started a branch of the family business 
at Byadgi, whore he now lives, plaintiff continuing to reside at Katen- 
halli. No partition, however, has yet taken place, neither of them 
apparently liking to start legal proceedings, bub they are apparently 
trying to get what they can out c^f the family^debts, each for himself. 

After some hesitatiofi, I have come to the finding that the two 
united relatives were in precisely the same position as regards this family 
debt, and the document passed to plaintiff is discharged by Ex. 38 

passed to Kallyanappa,” , . •i-r* u 

Against this decision plaintiff preferred a second appeal to the High 

Court. 

Shamrao Vithal, for appellant. 

There was no appearance for respondent. 


JUDGMENT. 

Parsons, J. —We take the law as settled that a member of a joint 
family can sue on a contract which he has taken in his own name, 
especially when it does not purport to have been obtained by him on 
behalf of any others but hinaself (see TIari v. Whether, 

however, payment to any member of the family would be binding on the 
member who took the contract in his own name, seems to denend upon the 
facts of each particular case. In Adaikkalam v. Marimuthu{‘‘2) it is pointed 
out that the promisee under the contract would be, as regards the 
[12S] promisor, the only person entitled to payment, and that the con¬ 
tention, that payment to any member of the family was by itself neces¬ 
sarily binding on the promisee, could not be supported, and that, therefore, 
it lay on the promisor to show that his payment to a third party 
binding on the promisee. These are propositions that seem to us to ho 
sound in principle, and we apply them to the present case. / -i 

The plaintiff and one Kallyananpa were members of a joint family 
and lived together and maua^go^^ their joint property for the common ben^t. 
Each used to recover debts due on bonils taken in the other s name. 
defendant iu 1890 passed a bond to the plaintiff. In 1892 he passed a 
mortgage bond to Kallyanappa wherein the debt under that bond was 

included and discharged. j j 

In the ordinary course of dealings the plaintiff would have admitted 
the discharge, and the only reason ho gives for disputing it is. that he 
says that he and Kallyanappa quarrelled some eight or nine years ago (that 
is, in 1889 or 1890), and that Kallyanappa started a branch business at 
Byadgi. He admits, however, that no partition took place and no notice 
of any kind was given to the defendant. \Va find, moreover, that^in 1894 the 
plaintiff received a debt due under a mortgage bond passed to Kallyanappa 
in 1388. We think, therefore, that the payment by the defendant to 
Kallyanappa must be held to be good as against the plaintiff, and accord¬ 
ingly we dismiss the appeal. 


<1) 20 B. 436. 


(2) 22 M. 326. 
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Before Mr, Justice Parsons and Mr. Justice Ranade. 


tYol. 


In re Municipal Commissioner for the City of Bombay v, 
Hari Dwarkoji. Hari Dwari^oji (Applicant)^* 

[23rd August, 1999.] 

Bombay City Municipl Act {Bovi. Act III f>f 1888), s. 381—Low grourtd-Low lyuig 
ground — Is,otice by Municipal Commissioner requiring owner of low-lying ground to 
fill a with sweet earth up to a certain level. 

Uoder s, 381 of tho Bombay Municipal Act (Bom. Act III of 1888) the Munici¬ 
pal Commissioner for tho City of Bombay issued a notice to the appellant [1283 aa 
owner of certain low-lying ground. The notice stated that in the opinion of the 
Ccmmlssioner the ground accumulated water in the monsoon and caused nuisance 
to the tenants of two chawls situated on the premises. The owner was, therefore, 
required by tbo notice "to fill in the low-lying ground with sweet earth tb the 
level of the road and slope it towards the new drain on the road side.” 

As tto owner refused to comply with the notice, he was oonvicted and sentenced 
to pay a fine of Rs. 15 by the Presidency Magistrate under s. 471 of tho Muni¬ 
cipal Act (Bom. Act HI of 1688). 

Held, reversing the cooviotion and sentence, that the notice was illegal. The 
words used in s. 301 are “low ground,” which is not tho same as low-lying 
ground. And though the scctioa gives power to tho Commissioner to require the 
owner of low ground to cleanse and fill up tho same, it does not permit biro to 
issue an order that an indefinite extent of low-lying ground shall bo filled up, much 
loss that it shall bo filled up to some particular level, or filled up with sweet 
earth, or that it shall be sloped in a particular direction. 

Application under s. 435 of the Code of Criminal Procedure (Act V 
of 1898). 

The applicant; was owner of a large area of low-Iying ground at Dadar 
Road in Bombay. 

On 8th February. 1899, the Municipal Commissioner of Bombay 
issued to the applicant a notice under s. 381 (1) of tho City of Bombay 
Municipal Act (Bom. Act III of 1888). 

The notice was in the following terms :— 

“ Whereas in my opinion the ground accumulates water in the 
monsoon and causes nuisance to the two chawls situated in your premises, 
now pursuant to the provisions of s. 381 of the City of Bonabay Municipal 
Act, 1888, I do hereby with the approval of tho Standing Committee require 
you within one month from tbo service hereof fo fiil in luith sweet earth the 
loiv-lying groxind to the level of the road and slope it toxvards the new drain 
on the road side. And if you fail to comply with this requisition, you will 
bo liable to the penalty prescribed by s. 471 of the said .Act.” 

Tho applicant was prosecuted for not complying with this notice. He 
pleaded that he was fazendar of the land, and had leased it to one Manekji 
Kdulji for a term of 999 years at an annual C127] rent of Rs. 275, and 
that tho lessee ought to have been called upon to till in the ground. 


• Criminal Revision No. 151 of iSOO. 

(I) Section of Bombay Act HI of 1889 provides as follows :—If, in tho opinion of 
theCommivsiouer. any po il. ditch, tank, pond, well, quarty-hole. tno gioiind or stagnant 
water I.*? or is likely to bee >mo a nuisance, tbo Commissioner may, with the approval of 
tbo Standing Committie k y notice in writing, rt-quire the owner thereof to cleanse, till 
up, drain ofl or remove the same or take such other order therewith as the Cemmissidbec 
eball doem necessary, 
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This coDtention was overruled, and the applicant was convicted and 
sentenced to pay a fine of JRs. 15 under s. 471 of the Municipal Act (Bom. 
Act III of 18881 by W. R. Hamilton, Second Presidency Magistrate. 

The accused moved the High Court under its Eevisional Jurisdiction 
to set aside the conviction and sentence. 

H. O. Coyaji^ for applicant. 

Ij. Crawford^ for the Municipality. 

JUDGMENT. 

Parsons, J.—We have no materials before us upon which we can 
decide whether the applicant is or is not the owner of the ground in ques¬ 
tion. It is said that he has leased it to a third party for a term of 999 
years renewable at the option of the la.rter for a further term of 999 years. 
There is, however, no proof of this lease, as no evidence was taken on this 
point by the Magistrate. If the lease is proved, no doubt a question 
arises whether he is the owner ” within th© meaning of s. 381 of the City 
of Bombay Municipal Act, 1888 ; but it cannot arise until that point is 
proved. In the present case ic is unnecessary for us to order further en¬ 
quiry, because we are of opinion that tbo notice is not a legal ono under 
the section. It is addressed to Hari Dwarkoji, “ owner of the low-lying 
ground at Dadar Road,'* and after reciting that the ground accumulates 
water in the monsoon and causes nuisance to the tenants of the two 
cbawls situated in his above mentioned premises, requires him within one 
month “ to till in with sweet earth the said low-lying ground to the level 
of the road and slope it towards the new drain on the road side.” 

The words used in s. 381 are “ low ground,” which is nob the same as 
low-lymg ground, and though the section gives power bo the Commissioner 
to require the owner of.losv ground to cleanse and fill up the same, it does 
nob permit him to issue an order that an indefinite quantity of low-lying 
ground shall be filled up, much less that it shall bo filled up to some 
particular level, or lillod with sweet earth, or that it shall be sloped in a 
particular direction. 

[128] For this reason wo reverse the conviction and sentence and 
acquit the applicant, and direct the tine if paid to be refunded. This will 
leave the Commissioner free to take such further steps, if any, as he may 
bo advised in the matter and as may be legal. 


24 B. 128=1 Bom. L R. 620. 

APPELLATE CIVIL. 

Dcforc Mr. Jubiicc Parsons and Mr. Justice lianadc. 


Shivmurteppa {Orifiinal Defendant No. 2), Appellant v. ViRAPPA AND 
OTHERS (.Original Plaintiffs and Defendants)y Respondents.* 

[15bh August, 1899.J 

B-indu law ^Partition—Suit bu a purchaf^er of a co sharer's interest for partition oj a 
S2>'’e^Jic part of joint firop^ri j/ — lii'jht tf deiendant Co sharers to require a gtni ral 
partition—Pules as to partifit.n. ijefreral and yartial. 

Where a co-p greener or .i puroh i-^cr cjf ihe rights of a co-parcenor »>uub for 
partition, tho pirtition must be u* ticriL ; i% suit for a partial pirtitlou of a single 
property will oot lie. 
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[F.. 23 M, 608 = 10 M.D.J. 141 (143) ; 15 C.P.D.R. 156 (159) ; 4 Ind. Cas. 812«U.B. 

R. II Qc. (1909), C.P.C.. O. II, rr. 1 and 2. p. 21 ; 15 M.C.C.B. 308 (809) ; 32 

P.R. ly08=151 P.L.R. 1908.=75 P.W R. 1908: R..31 B. 271«8 Bom. D.R, 

758 (759) ; 4 Ind. Cas. ‘236 = 6 N.D.R. 152 (157) ; E*pl., 14Ina. Cas. 524 = 23 M. 

L.J. 64 = 11 M.D.T. 395 ] 

Second appeal from the decision of L/. Crump, Assistant Judge of 
Dbarwar. 

Suit for partition. Plaintiffs sued for partition of a certain warehouse 
in which they claimed a half share. They alleged that it was the joint 
ancestral property of the first and second defendants ; that the right, title 
and interest therein of the first defendant had been sold in execution of a 
decree and purchased by their (the plaintiffs’) ancestor in 1880, and that 
they (the plaintiffs) were now in joint possession with defendant No. 2. 

Defendant No. 2. who alone defended the suit, pleaded {inter alia) 
that, besides the warehouse, there was other family property belonging 
jointly to himself and defendant No. 1 which ought to bo included in the 
present partition suit *, that a general partition ought to be made of the 
whole of the joint property ; and he prayed that his share thereof should 
be ascertained and allotted to him. 

The Subordinate Judge awarded the plaintiff a half share of the ware¬ 
house. without ordering a general partition of the joint property as prayed 
by the second defendant. 

[129] This decision was upheld, on appeal, by the Assistant Judge. 
His reasons were as follows :— 

Prima facie the share of defendant No. 1 may be more or less than 
one-half, but I see no reaspn why a general partition need be decreed in 
order to ascertain it. In the present suit defendant No. 2, who is the only 
appellant, has admitted through his pleader that he has no objection to 
half of the property in suit b6»ng awarded to plaintiff. 

" Further, it may be pointed out that the bulk of the ancestral pro¬ 
perty is admittedly in the possession of strangers, and is not available for 
partition, and could not, therefore, he brought into the hotchpot, even if a 
general partition were ordered. 

“ It appears to me that the Subordinate Judge has laid down a correct 
principle in dealing with this case. He says, ‘ the equities are to be ascer¬ 
tained by taking evidence, and then giving to the purchaser what equit¬ 
ably can bo given consistently with an imaginary general partition.’ This 
principle appears to mo to bo laid down in Ilaribharthi v. Vithal (1) and 
Gadadhar v. Balvant (2). In the present easel fail to see that it has 
been improperly applied, as it is clear that defendant No. 2 does not dispute 
the fact that a half share of the warehouse in suit would fall to defendant 
No. 1, if a general partition were made.” 

Against this decision defendant No. 2 preferred a second appeal to the 
High Court. 

Shainrao Vithal, (or appellant. 

N. G. Ohandavarkar and V. G. Bhandarhar, for respondents. 

JUDGMENT. 

Parsons, J. — For the purposes of this suit it will be sufficient to 
state the following facts. The defendants Nos. 1 and 2 are undivided 
brothers. The plaintiffs bought at a Court sale the right, title and 
interest of the defendant No. 1 in a warehouse and they brought this suit 


(1) p. J. (1882). p. 148. (2) P. J. (1883), p. 250. 
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to obtain a half-share of it partitioned off and given to them. On the 
objection of the defendant No. 2 that the whole of the joint property 
should have been brought into suit, and tbe persons in possession thereof 
made parties, twelve persons were joined as co-defendants and a list was 
filed showing the joint property which consisted of 4 bouses valued at 
Rs. 5,650 and 10 fields assessed at Rs. 199-6-0 (Ex. 11}. Any defect, there¬ 
fore, that may have existed in tbe suit as originally filed was thus cured. 

The defendant No. 2 further claimed that there should be a general 
partition made of all the joint property and that bis own [130] share 
in it should be ascertained and given to him. Tbe Judges of both tbe 
lower Courts refused him this relief. They were of opinion that there 
was no necessity for a general partition, as it was clear that a balf- 
share of the warehouse in suit would fall to the defendant No. 1. if a 
general partition were made. 

The Judge of the appellate Court thus puts the case :— 

It appears to me that tbe Subordinate Judge has laid down a 
oorreot principle in dealing with this suit. He says ‘ the equities are to 
be ascertained by taking evidence * * and then giving to tbe 

purchaser wbat equitably can be given consistently with an imaginary 
general partition.” This principle appears to me to be laid down in 
Saribharthi-v. Vithal (1) and Gadadharv. Bahvant (2). In the present 
suit 1 fail to see that it has been improperly applied, as it is clear that 
defendant No. 2 does not dispute the fact that a half-share of the 
warehouse in suit would fall to defendant No. 1 if a general partition 
were made.” 

It appears to us that that might be a correct mode of disposing of a case 
where no one of tbe co-parceners except the purchaser wished a partition,but 
that the principle cannot be applied where, as here, a general partition is 
desired and asked for- The general rule is that a suit for partial partition will 
not lie. See Sartbharthi v. Vtthalil). This was found in practice to work 
very hardly upon the purchaser and upon the members of tbe joint family, 
and the evident desire of tbe Courts here was to give a purchaser his rights 
without creating a disruption of the joint family, and its property against 
the wishes of the latter. For this purpose they introduced tbe principle 
of an imaginary general partition as in Gadadhar v. Baloant (2), and 
doubtless that principle can be apolied in suitable cases. Where, however, 
the members of the family themselves desire a general partition, we do nob 
see how that prayer can be refused. It is the right of every defendant in 
a partition suit to ask to have his own share divided off and given to him, 
and the fact that the partition suit has been brought by a purchaser 
cannot alter or annul that right. The objection raisei by the Subordinate 
Judge that the defendant will get his share without any costs to him in 
Court fees, is nob sound. defendant claiming a share on partition 

[I31J is, qua that claim, in the position of a plaintiff and could be 
called on to pay court fees on the value of his claim. We have dealt 
with the points involved in this appeal very recently (see Murarrao 
Sitaram 13), Abdul K.adar v. Bapubhai (4), and we have nothing to add 
bo what we then said. 

We think that in the present case the appellant (defendant No. 2) 
is clearly entitled to have his own share ascertained and partitioned, 
and we, therefore, reverse the decrees of the lower Courts and remand the 
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1899 case to fche Court of first instanoe for retrial. All costs incurred to be costs 
Auch. 13» in the cause. 

-- Banade, J.—In this case, one Ghanappa. the ancestor of the respond- 

Apped. ants (plaintiffs Nos. 1—12) purchased the right, title and interest of 
DAXE respondent No. 13 (original defendant No. 1) in a certain warehouse, and 
CiVID obtained possession of the same through Court. The appellant (original 

_ ' defendant No. 2) was brother of respondent No. 13, and on his application 

24 B. 12ar= he was place ! in joint possession of the warehouse along with the auciion- 
1 Bom. E.R. purchaser Chaoappa. The respondents Nos. 1—12 sought in this 
628- partition suit to recover respondent No. I3*s half-share in the warnhouser 
and the plaint stated that, besides the warehouse in dispute, the original 

defendants Nos. 1, 2 owned other joint property. 

Appellant (defendant No. 2) did not object to the division of the 
warehouse, but he insisted that, b 0 <iides the warehouse and the properties 
stated in the plaint, he and his brother (defendant No, 1) had other 
properties, which bad been mortgaged and sold by the latter to strangers, 
and these properties should be included in the suit, and the persons in 
possession joined as parties to the suit, and a general partition made of 
the whole property including the warehouse. The necessary parties were 
added, and the plaint amended so as to include all the properties alleged 
to be jointly owned by the two brothers. The Court of first instance hold 
that, though these other properties so included had to be considered 
along with the warehouse in dispute, for the purpose of fixing the 
judgment-debtor's proper shai'e in the property purchased by the 
plaintiffs, no general partition of the [132] entire property could be 
ordered in this suit at the instance of the appellant, and that the division 
should bo confined to the warehouse only, in respect of which it was 
ordered that respondents, plaintiffs Nos. 1—12, should recover a half- 
share as belonging to the judgment-debtor. 

This view was upheld by the District Court in the appeal brought by 
the only appellant who objected to tho decree. The same appellant in the 
present second appeal before us contended that he had a right, under^ the 
circumstances, to require the Courts below to order a genera! partition 
such as he demanded, as all tho necessary parties had been joined in the suit, 
and the whole of the joint property had been included in the amended 
plaint, and was thus available for division among all parties. 

It appears to me that, under the circumstances of this c>^se, the 
appellant's contention is well founded, and the appeal must be allowed. 
The Courts below have obviously made a mistake in holding that the 
appellant did not object to the division of the warehouse in dispute. His 
adinissionappears to have been made with the qualification that the division 
of the warehouse should be accompanied a general partition of the whole 
of the joint property. The appellant’s contention seems to have been all 
along that as his brother, the judgment-debtor, had mortgaged and sold 
tho joint property on his own responsibility, his share in the particular 
warehouse in dispute could nob be determined without considering all the 
equities arising between the claims of the appellant and his brother. The 
Court of first instance appears to have at first acted upon this view when 
it allowed tho plaint to bo amended, and new parties to be added. In 
finally disposing of the case, however, it appears to have changed its 
first view, and it came bo the conclusion that a general partition could 
not bo claimed in this case by tho appellant, and that the actual division 
must bo confined to the particular warehouse in dispute. This was clearly 
based on a mistaken view of the law of partition. 
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Lioaviog aside for the present the subsequently added properties, 
wbieh w.-‘re not in the possession of the appellant and his brother, 
the appellant had clearly a right to insist on an actual partition of the 
properties first mentioned in the plaint, which [133] were admittedly in 
the possd'ssion of his brother. Supposing that the judgment-debtor, 
whose rights bad been purchased by Chanappa, had himself sought 
to recover possession of an equal half-share of the warehouse, he could 
only bavo done so by bringing a suit for general partition, including 
therein all the properties in the possession of both the brothers. A 
suit will not lie for the division of any single property, and the only 
remedy is by general partition— Nanabhai v. Nathabhai (1); Trimbak 
V. Narayan (2) ; Venkatesh v. Ganpaya (3) ; Gopal v. Narnapa (4) ; 
Saridas v. Pran Nath (5). The only exception recognised to this general 
rule is where any portion of tho joint property is not in the possession of 
any of the co-parceners by reason of its being in mortgage with third 
parties, in which case such mortgaged property, if not available for im¬ 
mediate partition, may bo excluded from the partition suit— BalkHshna 
V. Sari ShayikariQ)-, Narayan v. Pand^trangil). With this exception, as 
also where any property is within the jurisdiction of a foreign Court, a 
member of an undivided family, suing his oo-parceners for partition, must 
bring together into hotchpot the whole of the nroperty in his possession 
—Sari V. GanpatraviQ). The whole property and all the parties must 
be represented in a partition suit— Chhotibibi v. Pachhabi (9). Similarly, 
when a co-parcener brought a suit to recover his moioby of a particular 
property which another co-parcener had mortgaged to a third party, it 
was held that no such suit would lie for a detiued moiety, as, on an equit¬ 
able adjustment of the right of the sharers, the whole of the property in 
dispute might be left in the hands of the mortgagee by assigning it to the 
share of the mortgaging co-parcener— Daji v. .<46a(10). Ofcourse a co¬ 
parcener is free to abandon any portion of the property to which he has 
a claim, but he cannot be permitted to do so if by such action he throws 
a disproportionate burden on the portion of the estate alienated or mortga¬ 
ged by him— Wamnaji v. Atmaram (ll). 

C134] Such being the state of the law as between co-parceners and 
those who derive rights under them, the same principle must hold good 
in suits where an execution purchaser sues for a division of a particular 
property purchased by him from one of the coparoenors. In 
Venkatarama v. Meera JOabaiil^') where a purchaser of a joint co-parcener 
share in a specific portion of the property sued to obtain a division of 
that property, it was held that such a suit did nob lie. The purchaser of 
a co-parcener's share can take no higher right than bis vendor possesses 
and that is not a right to a certain share in each particular property, bub a 
joint right with other co-parceners to the ownership of the whole with an 
incidental right to obtain a partition. This view was given effect to in a 
later decision of the same Court— Palani Konan v. Masako7ian (13) 
Venkayyaya v. Zjakshmayya (14). In a decision of this Court in Udara^n v. 
Ranu (15) the rule was laid down that the purchase of an undivided co¬ 
parcener cannot, before a partition is made, insist upon the possession of any 
particular portion of the undivided estate. Westropp, C. J.. laid down 

(1) 7 B.H.C.R.A.C.J. 46. (2) 11 B.H C.R. 09. (3> P.J. (1876), p. 110 

^ (1883), p. 3, (5) 12 C. 566. (6j 8 B. H.C.R.A.C.J. 04. 

(8) 7 B. 272. (9) P.J.(1892;, p. Xl-2. 

(10; P. J. (1392). p. 290. (11) P. J (1883). p. 337. (12) 13 M. 275. 

(13) 20 M. 243. (14) iG M. 98. (16) 11 B. H. C. R. 76. 
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that in such cases, partition must be of the "whole of the family property, 
audit must bo made in a regularly constituted suit to which all the eo- 
parceuers must be made parties. The Calcutta High Court has also hela 
that there can he no partial division of family property —Badha Churn v. 
Kripa Sindhu fl). This decision was questioned on another point in 
Upendra Narainv. Gopee Natk (2), but that point has no bearing on the 
present dispute. 

These rulings leave no doubt that both when a co-parcener himself, or 
the purchaser who obtains his rights, brings the suit, no suit for a partial 
partition of any single property can lie, and that the partition must be 
general. Both the Courts below rely chiefly on the decision of Mr. Justice 
West in Gadadhur v. Balvant (3). It was. however, not a case of partition, 
either partial or general, but a contest between two purchasers about four 
fields which one of them had bought from two brothers, and the other 
[135] had bought the same four fields before from a third brother, and an 
account had to be taken to ascertain each brother’s particular share in 
the four fields. 

It is clear from a review of the authorities noted above that the 
appellant was entitled to require the Court to proceed with the partition 
inquiry, and fix the appellant’s share in the family property. As the 
property not in the possession of the brothers has been iucluded in the 
plaint, and the necessary parties have beeo joined, there is no particular 
reason, if the appellant pays the additional Court-fees, why the whole 
claim should not be dealt with as in a regular partition suit, and appel¬ 
lant’s share in the whole family property determined. 

I would reverse the decrees of the Courts below, and remand the case 
for passing a regular partition decree after due inquiry. 


24 B. 135 = 1 Boni. L. R. 627. 

APPELLATE CIVIL. 

Before Sir L. H. Jcnkuis, Chief Justice and Mr. Jtistice Candy. 

Devji {Oriqhial Bcfpndanf), Appellant v. SaMPHU AND ANOTHER 
{Original Plaintiffs), Respondents. [31st August, 1899.] 

Hindu law—Joint tamxlu—Father's debt—Hiabilitu of family properiu—Decree against 
widow for husband's debt—Execution salt—Minor sons bound though not parties to 

suit. 

One Gbanu died leaving him surviving a widow and two minor sons. The 
widow mortgaged some landn and a houso to pay ofi a debt duo by her bueband. 
Subsequently a. money decree was passed against h->r for another debt due by bee 
husband, and tbo greater part of tb« mortgaged property was sold in ozecubion. 
and tho equity of redemption thereof was purchased by the mortgagee (the 
defendant). Tho sons wore not parties to tho suit in ozcoution proceedings. 

The sons afterwards brought this suit claiming that not having been patties to 
tho suit their interests were noL aScctc-d by the sale and praying for redemption. 
The lower Courts allowed the claim and passed a decree for tho plaintiffs. On 

second appeal. 

Held frovorsing the decree and remanding tbo case) that tho Courts in delet- 
mining tho effect of an execution sale must look to the substance of the trans¬ 
action. Tho question was whether tho debt for which tho property was sold was 
a joint family debt, and whether it was tbo equity of redemption in tbo 
entirety of tho mortgaged property that was oflotod for sale, bargained for, and 


* Second Appeal No. 700 of 1898. 

fl) 5 C. 474. (2) 9 C. 817. (3) P. J. (1883). p. 260. 
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intended to be bought. It was obvious that, if the sons had been parties to the 
suit in which the decree bad been passed, they would have appeared by their 
mother and guardian, and there was do reason to suppose that anyirbing would 
have been difierently done in the suit if she had been described as their guardian 
instead of being treated as the representative of the estate. Under these oiroum- 
stanees the sons were substantially represented in the suit, and the sale and 
proceedings therein should be treated as valid, unless the sons were able to show 
either that their father’s debt, wbicb was the foundation of the decree, was of 
such a nature that no liability arising from it could attach to tbo fsimily pro¬ 
perly, or, tf they failed in (bat, they might show that the entirety oC the family 
properly whs, in fact, not sold. 

CF., 2 S.Ij.R. 55 (59) ; 2 S.L.R. 76 (79; ; Appl., 34 M. 188 = 8 Ind. Cas. 1072 = 21 M.L, 
J. 3-20 = 9 M.tj.T. 235 (Q46j = 1910 M.W.N. 799 ; R.. 28 C. 617 = 5 C.W.2SI. 640 
(648) ; 25 lod. Cas. 84 = 20 C.L.J. -23 (29) = 19 C.W.N. 313.] 

Second Appeal from the decision of W. H. Crowe, District Judge 
of Poona, contirming the decree of Rao Saheb N. G. Patbak, Subordinate 
Judge of Khed. 

Suit for redemption. The plaintiffs were the sons and heirs of one 
Gbanu, who died in debt. On the 4th October, 1872, Ghana’s widow 
mortgaged the pronerby in question, consisting of three pieces of land and 
a house, to the defendant Devji for Rs. 400. In Decenober. 1872, a suit 
(No. 940 of 1872) was brought against her to recover a debt duo by Ghanu, 
and a money decree was passed. The present pltiintills, who were then 
minors, were not parties to that suit. 

In execution of the money decree the greater part of the mortgaged 
property was sold and was bought by the defendant. 

In 1897 the plaintids filed this suit, contending that they were the 
heirs of Ghanu ; that Ghana’s widow bad no interest in the property, and 
that as they (the plaintiffs) were not parties to the suit in which the 
money decree was passed, their interests were not affected by the sale in 
execution of that decree. They prayed to be allowed to redeem the property 
from the mortgage of 1872. 

The defendant pleaded {inter alia) that the property had been sold 
in execution of a decree against the plaintiff's father ; that he (the defend¬ 
ant) purchased it at the Court sale, and bad become its full owner ; that 
the plaintiffs bad no right now to redeem and that their claim was time- 
barred. 

The Subordinate Judge found that only the right, title and interest 
of the plaintiffs’ father (Ibanu io the property was sold [1373 find pur¬ 
chased by the defenilanb ; tJiat the plainbitfs were entitled to redeem the 
whole of the property, it iioing open to tbo defendant to bring a suit for 
partition to recover the father's share ; that partial redemption could nob 
be allowed ; that the claim was not time-barred, and that tbo plaintiffs 
should be allowed to redeem the property on paymonii of Rs. 400 to the 
defends nb. 

The defendant appealed and plaiutitVs presented cross-objections 
under s. 561 of the Civil Procedure Code (.\cb XIV of 18821. The Judge 
confirmed the decree. 

The defendant preferred a second appeal. 

Ghanasham N. Nadkarni, for the appellant (defendant).—We contend 
bnab by our purchase we have become full owner. It was nob necessary to 
make the plaintiffs, who were then minors, parties to the suit in which the 
money decree was passed, because their mother was their natural guard¬ 
ian and she was the defendant— Achut lia^nchandra Pai v. JManjiinaUi (l). 
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1899 The lower Courts have found our purchase to be of no avail to us, 
ATJG. 51. becauh -0 the property was already mortgaged to us. We say that we 

- purchased the property, not as mortgagee but as a stranger. W;- r«urcbas- 

AppbIi- Qd the whole of the equity of redemption and not merely the father’s 
DATE interest. The plaintiffs were sufficiently represented in tbe sul' by their 
OlVlD mother, their natural guardian. 

- Daji A Khare, for tbe respondents (plaintiffs).—The <•'h ficate of 

2i B. 135= gale obtained by the defendant clearly shows that what be purchased 
1 Bent. L.R. was only the right, title and interest of Gbanu, who was a co-&harer in 
®27. the property with us as his sons. We are, therefore, entitled fo redeem 
at least a two-thirds share of the property if not the whole of it. But we 
say that the order directing redemption of the whole of the property is 
correct. The mortgage is still subsisting and we are entitled redeem 
tbe whole of the mortgaged-property. The ruling in Akohn Dada v. 
Sakharam (1) is on all fours with the present case. Though we were the 
legal heirs of our deceased father we were ignored in the suit for money, 
and our mother was sued as the representative of our father, which she 
was not. Therefore the decree in that suit cannot bind us, it being merely 
a money decree aeainst our [138] mother in her capacity as a widow— 
Jatha Naik v. Venktapa (2) referred to in Akoba Dada v. Sakharam (1). 

At this stage the case was adjourned for the production of the records 
of Suit No, 940 of 1872 and execution proceedings to ascertain definitely 
the frame of the suit. The District Judge of Poona, who was asked to 
send the records, reported that the records were burnt in the conflagration 
of the Bodhvar Wada in 1879. 

JUDGMENT. 

Jenkins, C. J.—This is a suit to redeem property mortgaged to the 
defendant, and tbe claim is resisted on the ground that the equity of 
redemption is vested, not in the plaintiffs, but in the defendant, who 
alleges that he purchased it at an execution sale. The suit was in the 
first instance heard by the Second Class Subordinate Judge at Khed, wbo 
granted a decree in favour of the plaintiffs. This was affirmed, on appeal, 
by the District Judge at Poona, and it is from this decision that the case 
now cocoes before us by way of second appeal. 

The plaintiffs are the sons and heirs of one Ghana, who died in debt. 
On the 4th of October, 1872, Gbanu's widow—not Ghanu himself as the 
judgments of the lower Courts assume and assert—mortgaged the pro¬ 
perty in suit to the defendant to secure a sum of Rs. 400. which was in 
fact a debt of Gbanu’s. 

In December, 1872, a suit (No. 940 of 1872) was brought against 
the widow to recover another debt of Ghanu’s ; in 1873 a money decree 
was passe<l, and in execution of that decree the equity of redemption of 
the greater part of the mortgage property was sold. The defendant was the 
pui'chaser, and it is in this way that he claims to be entitled to tbe equity 
of redemption. 

The plaintiffs contend that they were Ghanu’s heirs; that their mother, 
the widow, who alone was sued, had no interest : and that, therefore, their 
interests are in no way bound by tbe execution proceedings. 

In both the lower Courts this contention has prevailed, and they have 
held that the defendant has not made out a title to the equity of redemp¬ 
tion. Attention, however, does not seem to have been drawn to certain 

(1) 9 B. 429. (2) 5 B. 14. 
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decisions which call for consideration in connection with circumstancoB 
such as arise in this case. [139] But before dealing with the authorities, 
we should point out that, at the time of the mortgage by their mother and 
of the decree and execution sale in suit No. 940 of 1872, the present plaint¬ 
iffs were both minors and their mother was their natural guardian. 

Now the cases make it clear that the Courts in determining the effect 
of an execution sale look to the substance of the whole matter and have 
declined to hold themselves fettered by any incorrect description or by any 
informality in procedure which can have had no practical indueoce on the 
result. And so it has constantly happened that where justice and equity 
require such a determination, it has been held that a greater or other 
interest in the property has passed than would bo warranted by a strict 
adherence to the words of the sale notification or certificate in execution 
proceedings. Similarly, the whole estate of a deceased debtor has been 
held to be bound by proceedings in execution of a money decree though the 
actual heirs were not in so many words bound by the decree, but were 
substantially represented in the suit. And one can well understand how 
the Courts, and more particularly the Privy Council, have declined to 
apply the more rigid test of Bnglish practice to proceedings in this 
country. 

We now propose to examine the cases with a view to ascertaining the 
limits within which the Courts have acted in disregard of mere formal 
defects. The first case to which we would refer is Ishan Ohunder 
Milter v. Uahsh AH Soudagur (1). which has since met with the unquali¬ 
fied approval of the Privy Council. The facts that gave rise to that suit 
have by now become familiar to most of us. A man died leaving a widow 
and two minor sons. He was at his death indebted in a sum of money, 
to recover which a suit was brought against his widow alone. Judgment 
was recovered and in the consequent execution proceedings property 
forming part of the deceased husband’s estate was attached. In one part 
of the. sale adverbisenionb it was stated that the property to be sold 
was the mother’s and in another column it stated that the rights and 
interests of the debtor wore the property bo be sold. The sale took place. 
Then a suit was brought hy one [140] of the sums bo recover the property 
on the ground that it had descended to him from his father, but it was 
dismissed. The ratio dcoidendi was that the deceased husband was roally 
the debtor and the widow was sued merely in a represenbativo character, 
and that inasmuch as the widow’s rights and interests were nil, it was 
impossible to suppose that they were the subject-matter of the sale. That 
decision was pronounced on the 17th of July, 1863. 

The next case in order of dato is that of The General Manager of the 
Haj Dnrbhunga, under the Court of M^ards v. Maharajah Coomnr Itamaput 
Sing (2), decided by the Privy Council in March, 1872. It is unnecessary 
to refer bo all the proceedings in question in that suit: it will sutfico to 
state that one of them was a suit brought against a widow for rent accrued 
duo in the time of her deceased husband. She was nob the husband’s 
heiress, bub her minor son was, and she was sued as the mother and 
guardian of her minor son. In tho words of Sir James Colvile, who 
pronounced the opinion of the Board, “ it was a suit brought against those 
■who were supnosed to be the roproseutatives of the debtor Gourpershad. 
In that suit tho case set up by the defendants was that the infant was not 
the heir of bis father ; that he had been adopted into another family, and 
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that coDsequGDtly the widow was the sole heiress and representative. The- 
decree was against the widow in that capacity. It declared that the son 
was not liable, and ended with a declaration, which clearly pointed to 
the realization of the demand out of the estates of the deceased Gour- 
pershad, and showed that the decree was made against the person 
supposed to be the heir and reprosentasive of Gourpershad." In a later 
proceeding it v^as affirmed that Hurpersad was the heir of the deceased 
Gourpersbad. In the end the estates were sold in execution of the decree 
against the widovT. Ic was held that this sale was good. Sir James 
Colvile in reference to this point says : “The whole proceeding, if fairly 
looked at, amounts to this,—that the estate of Gourpersbad was sold 
under the decree in execution of bis debt, and that the interest of his 
widow, the registered proprietor and ostensible owner, of the estate and 
also the interest of his son, if he had any interest,[14l3 was bound by that 
decree.” Then towards the close of the judgment there is this passage: 
“ Their lordships also desire to add that they are unable to see any 
distinction between this case and that of Ishan Chunder Mitter v. Bitksh 
All Soiudagar. They entirely agree in the principles expressed by Chief 
Justice Peacock in that case and think that they govern the present case.” 

The principle to be deduced from those two cases is clear and we 
cannot do better than quote the words in which it has been expressed by 
the Privy Council itself. In Bissessur Ball Sahoo v. Maharajah 
l/uchmessur Sing (1) decided in July, 1879, the judgment of the Board- 
was delivered by Sir Robert Collier, wbo states the effect of the two cases 
thus ; “ in execution proceedings the Court will look at the substance of 
the transaction and will not be disposed to set aside an execution upon 
mere technical grounds when they find that it is substantially right.” 
The decision itself is an illustration of the limits within which the 
principle can be properly applied. 

This brings us to those cases which appear to have been regarded as 
Qualifying the rule thus laid down by the Privy Council: we need hardly 
say that if they are inconsistent with that rule there can be no question 
that it is our duty to disregard them and to loyally carry out to its just 
conclusion the principle enunciated by the Privy Council decisions and* 
at the same time it will be right bo consider whether this alleged departure 
is any thing moi'e than a detorm inabion that the particular facts of the case 
do not attract the principle. 

The casss which have been referred to as evidencing this departure 
have all arisen in this Presidency, and we will refer to them in their order 
of date. The earliest is Jalha Naik v. Venkatapa (2) decided in August, 
1880. It was a suit to recover laud, and the defence (so far as it is neces¬ 
sary to consider it for the present purpose) was that the plaintiff’s father 
Govinda had mortgaged it to the defendant Jatha, that the property had 
been brought to sale under a decree obtained in a suit for realization of the 
security, and that at that sale the defendant Jatha had bought. To this 
it was urged on the part of the plaintiff that he had not been made a party 
to the suit and was not hound by it. [142] What had happened with regard 
to the parties was this: the suit in the first instance was brought against 
Govinda, but be died before decree, and thereupon his widow, Venktapa’s 
mother, w’as substituted in his stead and an ex parte decree was passed* 
Then the widow died and an application was made by oneManji to have the 
decree set aside for deficient service. The application succeeded and Manji 
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was substituted as a defendant. How it is important to observe who 
Manji was : she was Govinda’s sister, that is to say, Venktapa’s paternal 
aunt. The suit then proceeded against Manji with the result that there 
was a decree, and it was as a purchaser in execution of that decree that 
Jatba claimed. It is only necessary to add thatManji was not Venktana’s 
guardian in any sense. On these facts it was hold by Sir M. Westropp 
that the inheritance was wholly unrepresented, and as a result that the —- 

plaintiff was not bound by the decree. He did not, bowMver, grant the 
plaiutiH the relief besought, bub granted a decree for redemption framed^ Bom^Ij.R. 
so as to adjust the equities consequent on the sale. 

Now, on this case, the following points should be remarked. Though 
the Privy Council decisions affirming the principle of Ishan Chuiider 
Mitter v. Buksh Alt Soiulagar were not even alluded to in the course of 
the arguments or the judgment, wo do not read Sir M. Westropp’s as 
indicating any intention on his part to qualify the rule laid down by Sir 
Barnes Peacock ; he merely held, on the facts of that case, that there was 
not substantial representatioti. Next, it must be borne in mind that the 
decree, in execution of which the property was sold, was not against the 
widow, who would have been Venktapa’s guardian, but against Venkta- 
pa’s aunt, who was not his guardian : it was in law as though a 
complete stranger had been selected as defendant. And, lastly, it is to be 
noted that the decree worked substantial justice. Jatha. the mortgagee, 
had purchased the property for less than the amount of the mortgage- 
money, and under the decree the plaintiff could only redeem on payment 
of the full amount of the mortgage and interest as provided in the 
decree. 

The next case is Akoba Dado, v. Sakharani (1) decided in 1885 which 
undoubtedly in its circumstances bears a close [143] resemblance to the 
present. There the plaintitT’s father mortgaged the property in suit and 
died leaving a widow and the plaintiff his minor son. A suit, having 
nothing to do with the mortgage, was brought against the widow alone, 
but as representing her deceased husband. A decree was passed ; a sale 
was held in execution, and the defendant claimed that at that sale he be¬ 
came the purchaser of the equity of redemption. Sir Charles Sargent Iield 
this contention to bo ill-founded and that the sale bad not operated to 
pass from the plaintiff tho equity of redemption. The cases in Marshall 
and in 14 Moore’s are dealt with in the judgment, and their result is 
stated in these words : *' These cases doubtless establish that when biie 

minor son is substantially before the Court, and the proceedings show a 
clear intention on the part of the Court making tho decree to bind tho 
entire estate which is subject to the debt, no mere technical or formal 
objection will bo allowed to prevail against giving full effect to the 
decree. But they do not go tho length of saying that a widow represents 
the estate so as to bind the son, when tho existonco of the minor son is, 
from whatever cause, altogether ignoroi, and there is nothing on the face 
of the proceedings to show that she is sued as representing the minor 
son.” Then tho judgment proceeds to vouch in its support the decision of 
Sir M. Westropp with which we have already dealt, and in the result it is 
held, on the facts of that case, that there was no substantial representa¬ 
tion. Unfortunately neither the report nor tho judgment give us any 
clue as to the form or character of the decree, the order for sale, tho 
notification or the sale certificate, but from the absence of any reference to 


B XII—80 


(1) 9 B. 429. 

633 



24 Bom. 144 


INDIAN DECISIONS, NBW SERIES 


[Yol. 


1899 

ADO. 31. 

ApPEIi- 

DATB 

Civil. 

24 B. 133 = 
1 Bom. L.R, 
627. 


them we should assume fehafc “these proceediogs did not” (fo quote from 
the judgment) “show a clear intention on the part of the Court making 
the decree to bind the entire estate.” It is to be noticed that no reference 
is made to Bissessur hall Sahoo v. Maharajah huchmessur Smgh (1), and 
the point of this will become apparent later. 

The next case to which we would refer is Jairam Bajabnskrt v. Joma 
Kondia (2) decided in 1886 by Sir Charles Sargent and Mr. Justice Nana- 
bbai Haridas. There one Kondia after mortgaging property to secure debt 
died leaving four sons, of whom one [144] only, R tgbu. was of age. The 
mortgagee to realize his security brought a suit against “Koodia, deceased, 
by his heir Ragbu.” The minors were not parties, nor was Raghu expressed 
to be sued as representing the family, but simply as the heir of Kondia. 
There was a decree and in execution of it the joint family property was 
sold. A suit was then brought by the three minor sons for possession of 
this same property. In the lower Courts the claim was allowed with 
costs, but on appeal tJiis decree was reversed. Now, in this case. 
Bissessur hall Sahoo v. Maharajah huchmessur Singh was brought to the 
notice of the Court and governed its conclusion, for it was held in deference 
to that case that the entirety of the estate was represented by the elder 
brother though the younger brothers were not parties and the elder brother 
was not named as their representative or guardian, nor, so far as the report 
discloses, was the fact of their existence referred to. The result was that 
the decree of the lower appellate Court was reversed and the case was 
sent back for a fresh decision after a finding had been recorded on the 
following issue :—“ Was the debt incurred for an immoral and improper 
purpose ’ ? The onus of proof arising on this issue was declared to lie on 
the plaintiff. This case seems to mark a change in the swing of the 
pendulum so far as this Presidency is concerned, for a tendency in the 
same direction is to be found in the decision of the same learned .Judges 
in the case of Khurshethihi v. Keso Vinageh (3), where the doctrine of re¬ 
presentation was extended to a Mahoraedan family one of whom had been 
omitted from the suit and proceedings in execution, her existence having 
been throughout ignored. 

We now come to the case of Brava v. Sidramappai^) heard in the first 
instance by Sir Charles Farran and Mr. Justice Parsons, who disagreed, 
wir.h the result that it ultimately came for decision before a Full Bench com¬ 
posed of Mr, Justice Jardine, Mr. Justice Candy and Mr. Justice Ranade, 
who delivered their judgments on the 19th December, 1895. The facts on 
which that suit was brought were as follows. Nagappa mortgaged to the 
defendant Sidram on the 28th March, 1877. On the 27bh June Hanmant 
obtained a money-decree in respect [145] of another debt against Nagappa, 
who, however, died before execution. Thereupon Hanmant applied for 
execution agjiinst the deceased by his nephew Ramlinga, who appeared 
pursuant to notice and informed the Court that not he but his cousins the 
deceased debtor’s daughters were the heirs. No consequent amendment 
was made, hut a sale was held under which Sidram claimed to have 
purchased the equity of redemption. The daughters and true heirs there¬ 
upon sued to redeem, and the defendant pleaded hie purchase. It is 
difficult to treat this case as any authority on the point with which we 
are now conceroed, seeing that at no stage of it was any reference made to 
that catena of cases with which we have already dealt, nor would it be 
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necessary to refer to it were it not that in the lower Court it was sup¬ 
posed to be a governing authority, and that in the judgment of Mr. Justice 
Itanade there are to be found certain remarks which divorced from the 
oontexc might be supposed to have sonae bearing on the question now 
before us. Bub bho truth is that those remarks must be read with the 
context, and we think it may be confidently said that Mr. Justice Hanade 
never iutended to lay down a proposition in confiict with repeated rulings 
of the Privy Council, of this Court and of the Calcutta High Court. 

The last case to which we will refer is Achut Ramchandra Pat v. 
Manju7iath Venkatnarnappa (1) decided on the 20fch of January, 1896, by 
Sir Charles Farran and Mr. Justice Parsons, where they held, in reliance 
on the case in Marshall and others, that in execution proceedings the 
widow sutficiontly represeutad the estate of her deceased husband though 
there wore minor sons living, and that the sons’ only right was to show 
that the decree was not binding on the estate in their hands by reason of 
the debu not being one for which that estate was liable. 


Tn tracing the origin and growth of this doctrine, it will be noticed 
that it had its first beginnings in Bengal, and it may perhaps be assumed 
that the oases out of which it grew were governed by the Bengal School of 
Law, so that we at one time felt some doubt whether that was a differen¬ 
tiating circumstance which i*eadered them inapplicable to cases governed 
by tbe [146] Mitakshara. We cannot find, however, that any point of this 
sort was made in the cases which have come under consideration in this 
Court, nor on rofiection do we think that there is any solid foundation for 
tbe doubt. The matters for consideration as it seems to us are, 1st, what 
property could have been brought to sale in a properly constituted suit; 
2ndly, what property was it actually intended to sell and buy ; and 3rdlv. 
has there been such an error in the constitution of the suit or the conduct 
of the nroceedinga that effect cannot be properly given to the intention, or. 
to state conversely. has there been a substantial representation of those 
interested in the property intended to be sold and bought? 


The position of sons uudor the Mitakshara is succinctly stated by Lord 
Hobhouso in Mussamiit Nattomi Babuasiyt \. Moduyt Llohuyi (2), where he 
says: If his debt was of a nature to support a sale of the entirety, he might 
legally have sold it without suit, or the creditor might legally procure a 
sale of it by suit. All the sons can claim is that, not being parties to the 
sale or execution proceedings, they ouglit not to be barred from trying 
the fact or the nature of the <lobb in a suit of their own. .-Assuming they 
have such a right, it will avail them nothing unless they can provo that 
the debt was not such as to justify the sale. Tf the expressions by which 
the estate is conveyed to the purchaser are susceptible of application either 
to the entirety or to the father’s co-parcenary interest alone (and in 
Deendyal's case there certainly was an ambiguity of that kind), the 
absence of the son.s from the proceedings may bo one material considera¬ 
tion. But if the fact bo that the purchaser has bargained and paid for the 
entirety, he may clearly defend his title to it upon any ground which would 
have justified a sale, if the sons had been brought in to oppose the legal 
proceedings.” Nor does it make any difference as to what pronorty can 
be brought to sale that the suit is brought against them after their father’s 
death : the freedom of the son from the obligation bo discharge his father’s 
debt has reference to the nature of the debt and nob to the nature of the 
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esbate. As, then, the whole equity of redemption could have been Boldr 
it has to be determined whether, if [147] all other circumstances bad been 
favourable, the suit was so constituted that the proceedings in it could 
have had no operation against the present plaintiffs. By the other cir¬ 
cumstances being favourable, we mean that the debt for which the decree 
was passed was a joint family debt and that it was the equity of redemption 
in the entirety that was otfered for sale, bargained for and intended to be 
bought. Assuming for the moment all this in the affirmative, can it be 
said that the defect relied on was fatal? 

In approaching the consideration of this part of the case, we feel in 
some difficulty by reason of our not having the records of the Suit 
No. 940 of 1872 or of the execution proceedings. This is a misfortune for 
which the parties before us are not to blame ; for those records were 
destroyed by fire. The only record we have is the sale certificate, and 
from that we infer that though the widow was the defendant, she was not 
so in her personal capacity, and further that the decree was made against 
her as the representative of the entire estate. True, in strictness, she was 
not the real representative, for that estate was vested in her two infant 
sons, but it is ob7ious that if those boys had been made the defendants, it 
is through their nrjother and guardian that they would have appeared and 
acted, and there is no reason to suppose that one sicgle thing would have 
been differently done in the suit had she been described as the guardian 
of the boys instead of being treated as representative of the estate in 
which they were interested. In our opinion it is impossible on the facts 
of this case to come to any other conclusion than that no plea was left 
unurged which might have been advanced had the infants’ names appeared 
on the record, and that there was a substantial representation within the 
principle involved in the cases. 

If then this be so, what consequence should be attached to the decree 
and execution proceedings ? We do not think that they should be treated 
as absolutely void, but that they should be accepted as valid unless the 
present plaintiffs are able to show that they are not bound thereby, either 
on the ground that their father's debt, the foundation of the decree, was 
of such a nature that no liability arising from it could attach to the family 
[148] property, or, if they fail in that, they may show that the entirety of 
the family property was in fact not sold. iO 

For the determination of these points two issues will be appropriate: 

1. Was the debt, on which the decree in suit No. 940 of 1872 was 
founded, incurred for an immoral or improper purpose? On this issue it 
will lie on the plaintiffs to establish the affirmative. 

2. Did the entire interest in the property pass under the sale in 
execution of that decree? This no doubt is to a large extent a question 
of law depending, as it does, in a great measure on the true construction 
of the only remaining record left to us, and bad it rested solely on that, it 
would have been proper for us to have disposed of it. There may, 
however, be facts wbicli would have a material bearing on the determination 
of this question, and by way of illustration we may point to the fact that 
the price may have been such as to afford an inference what it was 
intended to buy. As to this issue, the ojuis will be on the defendant, but 
the Court, if nothing else appears, may, under the circumstances of this 
case, well consider it discharged by the terms of the certificate. 

The case must be remanded for decision on issues which we havo 
formulated, and also on the following issues which will be necessary for 
the complete determination of the case :— 
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1. What at the date of the mortgage were the relatire values (a) of 
the house and its site and (6) of the mortgaged lands ? 

2. Was the second house built on land included in the sale certificate 
Sx. 12 or not ? 

The onus of this last issue will be on the defendant-mortgagee. 

The findings to be certified to this Court within two months. 

Issues sent down. 
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Uttamram and others {Original Applicants)^ Appellants v, 
Kishordas and another {Original Opponents), 
Respondents.'^ r4bh September, 1899.] 

Decree—Construction—Suit for land—Mesne profits—Decree for mesfie profits—Decree 
silent as to the time down to which rnesne profits were given—Construction of such 
decree—Civil Procedure Code {Act X of 1877), s. 211—Limitation—Limitation 
Act {XV of 1877). arts. 178, 179. 

A decree, dated 3rd July, 1878, awarded possession of certain land with mesne 
profits to be ascertained in ezeoucion, but specified no time down to which the 
mesne profits were to be computed. 

Held, that under s. 211 of the Code of Civil Procedure (Act X of 1S77) the 
decree could cot be construed as giving meane profits for a period longer than 
three years from the date of the decree. 

CF., 35 C. 1017 (1020) ; R.. 24 Ind. Gas. 434.3 

Appeal from the decision of Hao Bahadur K. B, IMaratbe, First 
Glass Subordinate Judge of Surat. 

On the 3rd July, 1878, one Uttamram Jamyatmal obtained a decree 
in the Sigh Court, which directed that he should recover certain land 
specified therein, and further declared him to be entitled to mesne profits 
(to be ascertained in execution by the Subordinate Judge) of all of the 
said lands sued for in the plaint, such mesne profits to be computed from 
the date of possession being given to the defendants. 

The decree was silent as to the date down to which the mesne profits 
were awarded. 

On 24tb April, 1881, the decree-holder applied for execution of the 
decree, and asked for nossession of the lands awarded to him, and for 
mesne profits from 1870 (the date at which the defendants bad obtained 
wrongful possession) down to the date of bis application, and for further 
mesne profits from the date of the application until delivery of possession. 

The Subordinate Judge ordered possession to be given to him and 
awarded him mesne profits from 1870 down to the date of the [160] appli¬ 
cation, but made no order as to further mesne profits. This decision 
was upheld, on appeal, by the High Court. 

The decree-holder was put into possession on 19th September, 1882 
and died in 1883 leaving two minor sons. 

- 1897 bis SODS applied for mesne profits from the 24th April, 1881, 

ithedate of the former application) to 19th September, 1882, on which 
day their father obtained possession through the Court. 


• Appeal No. 36 of 1899. 
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The Subordinate Judge rejected this application, holding (i) that it 
was time-barred, and (ii) that the matter was res judicata. 


Appel¬ 

late 

Civil. 

24 B. 149 = 
1 Boro. L.R. 
638. 


The applicants appealed. 

Gokaldas K. Parekh, for appellants (applicants).—The present applica> 
tion is not barred by limitation. The decree sought to be executed, leaves 
the amount of mesne profits to be determined in execution. And until 
the Court determines this question, no final decree can ba said to have been 
passed, which can be executed. A decree directing mesne profits to be 
determined in execution is in the nature of an interlocutory order, and 
there is nothing that can bo executed until the actual amount of mesne 
profits has been determined— Puran Ohand v. Roy Radha Rishen, (1). An 
application to the Court to determine the amount of mesne profits as 
direc'^ed by the original decree is an application not for execution of the 
decree, but in pursuance of the decree— Pryag Singh v. Raju Singh (2), 
Such an application is not governed either by art. 178 or by art, 179 of 
the limitation Act. In the present case the amount of profits from the 
dale of the former darkbast to the date of delivery of possession has not 
been deberenined, and until that is done no period of limitation applies. 
The decree does not specify the time up to which the mesne profits are to 
be calculated. But it must be taken to have awarded profits up to the 
recovery of possession— Sijai Bahadur Singh v. Bhup Indar Bahadur 
Singh (3) ; Mon, Mohun Sirkar v. The Secretary of State for India (4). 

ri6i] K. M. Jhaveri, for respondent No 1 (opponent).—Section 
211'5) of the Code of Civil Procedure (Act X of 1877) restricts the award 
of mesne profits to three years from the date of decree. In the present 
case, where the decree is silent as to the time up to which mesne profits 
are awarded, the Court must be presumed to have awarded profits for 
three years only. Otherwise the Court would award more than the law 
allows. Moreover, the decree-holder did ask in his former application 
for mesne profits for the year 1881-82. Neither the Court of first 
instance nor the High Court awarded these profits. The question is, 
therefore, res judicata, and cannot be re-opened at this distance of time. 

T. R. Kotwal, for respondent No. 2. 


JUDGMENT. 

Parsons, J.—The facts are these. The appellants’ father obtained 
in this High Court on the 3rd July, 1878, a decree for the possession of 
corbain land '' with mesne profits to be ascertained in execution by the 
Subordinate Judge of all of the said lands sued for in the plaint, such 
mosne profits to be computed from the date of possession being given to 
the defendants.” Nothing was said as to the data down to which the 
mesne profits were awarded. 


(U 19 0.132. (2)25 0.203. (3) 19 A. 296, (4) 17 0.968. 

(5) SectioQ 211 of Act X of 1877 ia iu the same worda as a. 211 of Act XIV of 1883 
and is as follows 

** When tbo suit is for the recovery of possession of immoveable property yielding 
rent or other profit, the Court may provide in the decree for the payment of rent or 
xneane profits in respect of such property from tbo iustitution of the suit until the 
delivery of possession to the party in whose favour the deoree is made, or until the 
expiration of three years from the date of the deoree (whichever event first occurs) 
with interest thereupon at such rate as the Court thinks fib. 

** Explanation .—‘ Mosne profits’ of property mean those profits which the person in 
wrongful possession of such property aotually received, or might with ordinary diligence 
have received, therefrom together with interest on suob profits.** 
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On the 2ith April, 1881, the appellaats’ father presented a darkbast 
in which he a^ked for possession and for the sum of Hs. 9,466 which he 
6stiru>\ted to be the amount of mesne profits from 1870 to the date of the 
darkhast and for further mesne profits until possession was obtained. The 
Court ordered possession to be given to him and awarded him the sum of 
Rs. 6.573 for mesne profits for the vears 1870 to 1881 (inclusive). It said 
[152] nothing about the further mesne profits, and the prayer for these 
■was nob peiMisfred in though there was an appeal to this High Court. The 
darkhust wa-4 finally disposed of on the 15bh July, 1882, and possession 
was given on the 19th September, 1882. 

Now, on the 3rd September, 1897, the appellants applied to the lower 
Court asking it in execution of the decree to ascertain the amount of 
mesne profits of the land for the year 1881-82, that is, for the period 
between the date of the darkbast of 1881 and the date of obtaining 
possession in 1882. The Subordinate Judge rejected the apnlication, 
holding that it was both time-barred and res judicata. 

The bar of time depends upon the application of arts. 178 and 179 of 
the Limitation Acc, 1877. and of s. 230 of the Civil Procedure Code. The 
bar of res judicata is based upon the refusal of the Court to grant the 
prayer contained in the darkhast of 1881 to compute and award the 
amount of mesne profits from its date unt)! actual delivery of possession. 
A Pull Bench of the Calcutta High Court has held that “ neither 
art. 178 nor art. 179 of the Limitation Act applies to an applioation to 
ascertain the amount of mesne profits awarded by a decree in accordance 
with the provisions of s. 211 or 212 of the Code of Civil Procedure ”— 
Puran Chand v. Roy Radha Kishen (1). Section 230 of the Code of Civil 
Procedure relates only to decrees for the payment of money or delivery of 
other property, and a Division Bench of the same High Court has held 
that a decree directing that the plaintiffs should get vasilat from the 
defendants but that the same should be ascerta'ined through the interven¬ 
tion of a Court Amin and in the course of execution proceedings, was 
an interlocutory decree only so far as vasilat was concerned and did not 
become final until the amount of vasilat had been ascertained by the 
Amin and until his report had been adopted or confirmed by tVie Court— 
3ajon Manick v. Btcr Sing (2). 

There are numerous decisions to tfie effect that where a decree is 
silent as to mesne profits for the period subsequent to institution of a 
suit, a separate suit for the same will lie —Dhivrav v. SUaram (3), even 
when there was an express prayer for the sara o—[153] Mon Mohun Sirkar 
V. The Secretary of State for India in Coioicil (4). There are, therefore, 
difficulties in the way of our accepting the view taken by the Subordinate 
Judge and holding the darkbast to be either time-barred or res judicata, 

I do not intend to discuss these diilicultios and see whether or not they 
are unsurmountable, becf.use there is an objection taken here which seems 
to me to be absolutely fatal to the application. It is that this Court 
by its decree did not award to the appellants’ father the mesne profits 
now asked for, namely, the profits for the year 1681-82, because it could 
not award me^^ne profits for a period longer than three years from the date 
of the decree under the provisions of s. 211 of the Code of Civil Procedure, 
1877, which was then in force. In the Civil Procedure Code of 1859, 
under which the decision in the case of Fakharuddin v. Official Trustee of 

(1) 19 C. 132. (2) 11 C. 17. (3) I’.J. aS94). p. 255. (4) 17 C. 968. 


1899 

Bbp. 4. 

Appel- 

IiATE 

Civil. 

24 B. 149 => 
Bom. L.R.. 
688 . 


639 



29 Bom. 159 


INDIAN DBCISIONS, NBW SBBIBS 


[¥ol. 


1899 

6bf. 4. 

Appbd- 

DATE 

OlVIL. 

24 B. 449 = 
1 Bom. li.R. 
B38. 


Bengal (1) was passed, there was no time speci6ed, down to which mesne 
profits could be awarded, short of that of obtaining possession. Section 
211 of the Code of 1877, however, enacts that the Court can provide for 
the payment of mesne profits, ** from the institution of the suit until the 
delivery of possession to the party in whose favour the decree is made, or 
until the expiration of three years from the date of the decree (whichever 
event first occurs).” It thus restricts the time for which mesne profits 
can be allowed in a decree to three years from the date of the decree. 
In the decree in the present case no period was mentioned, down to which 
mesne profits were awarded, but we cannot construe it as giving the 
plaintiffs profits for a period longer than what the law allowed the Court 
to give. The decree may be supplemented by the law on a point upon 
which it is silent, but we cannot introduce into it a provision which 
would bo contrary to the law and ultra vires on the part of the Court 
pronouncing it. 

For this reason, therefore, namely, that the decree did not award and 
could not legally have awarded the appellants mesne profits for the year 
1881-82. I would confirm the order dismissing the application. The 
order of this Court now is that the appeal is dismissed with costs. 

RaNADE, J-—The appellants’ father, in Suit No. 449 of 1872, sought 
to recover possession of certain lands, and obtained a [1593 decree on 
5th July, 1876, which awarded possession of some of the lands, and 
directed that mesne profits should be determined in execution. There 
were cross appeals from this decree, and the High Court varied the decree 
by awarding possession of all the lands with mesne profits, which were to 
be determined in execution, computing the profits from the date on which 
possession was made over to the respondent-defendant. The decree was 
silent as to the date up to which the profits should be calculated. This 
decree was passed on 3rd July. 1878. A darkhasb application was made 
in April, 1881. for the execution of the High Court’s decree, and there was 
a prayer for the possession of the lands and for mesne profits up to 24th 
April* 1881, the date of the darkhasb, as also for future mesne profits till 
the possession of the lands was made over to the appellants’ father. 

The Subordinate Judge made over possession of the lands on 19bh 
September, 1882, and gave a portion of the past mesne profits claimed, 
but he made no order about the future mesne profits. An appeal was 
preferred to the High Court by the rosnondents, but the High Court 
confirmed the order passed by the Subordinate Judge in December, 1883, 
and a Review Petition made in 1884 was dismissed later on in 1885. The 
present darkhast was presented on 4bh September, 1897, by the appellants, 
whose father died in 1883, without making any application for the mesne 
profits for 1882, and the minor applicant’s certificated guardian also made 
no application till 1897. This application was made for the recovery of 
the mesne profits from the date of the institution of the darkhast of April, 
1881, to the date when the lands were made over into the appellants’ 
father’s possession in September, 1882. The Subordinate Judge held that 
the darkhast of 1897 was time-barred, and the claim was also res judicata. 

The chief question for consideration is whether both these objections 
were rightly held to bar the claim. Mr. Gokuldas for the appellants 
first referred to Bijai Bahadur Singh v. Bhup Indar Bahadur Singh (2) and 
Mon Mohun Sirkar v. The Secretary of State for India in Council • 
They have not much bearing on the present dispute. In the first 


(1) 8 I.A. 197 = 8 C. 178. 


(2) 19 A. 296. 
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of these cases, it was held that when [153] DO point of time is fixed up to 
which profits should be calculated, a decree of the Privy Council was 
properly construed as awarding profits up to the date of the recovery of 
possession, while in the second it was held that where a decree is silent on 
the point, a separate suit will lie. In the present case the decree did fix 
the time from which mesne profits were to be allowed, and in the previous 
darkbast the profits were claimed for the period up to 1881, and a claim 
was made for the future profits also. It was this latter claim which was 24 B. 149 = 
not specially noticed in the order passed in this darkhast, which only i Bom. L.R 
gave mesne profits up to 1881, The contention of the appellants is th-it 638. 
as long as the mesne profits for 1882 had not been ascertained, as directed 
by the High Court decree, no period of limitation governed the claim for 
the same. The authority of the ruling in Puran Ghand v. Roy Radha 
Kishen (1), followed \n Prayag Singh \. Raju Singh (2), was cited, but the 
view taken by the Calcutta High Court on the operation of arts. 178, 179 
in such cases was not accepted by the Allahabad High Court, and this 
Court in Bhagwan v. Ganu (3) expressed its agreement with the Allahabad 
High Court’s view as opposed to the Calcutta rulings. In this last case 
the point was considered with reference to the operation of s. 89 of the 
Transfer of Property Act, and it was held that a decree for redemption was 
subject to the operation of limitation if no proceedings were taken in time 
under s. 89 to make the decree absolute. This analogy must govern the 
present case where the inquiry into mesne profits was delayed till 
September. 1882. 

Lastly, there can be no doubt that under s. 211 of Act X of 
1877, which governed tho order under the decree, there was- a three 
years' limit from the date of decree within which mesne profits might 
accrue, if that event took place earlier than the delivery of possession. As 
the decree was silent, this provision of the law must be held to have been 
in the intention of the parties. This three years’ limitation also bars tho 
present claim for the profits of 1882. For these several reasons, I would 
confirm the order, and dismiss the appeal with costs. 


Order confirmed. 


24 B. 156 <P.C.)=2 Bora.L.R.518=26 1.4. 184=7 Sar. P.C.J. 609. 

[156] PRIVY COUNCIL. 

Present: 

Lords ’Watson, Uobhouse and Bavcy, Sir Richard 

Couch, and Sir Edward Pry. 

[On appeal from the High Court at Bombay 


Sultan Nawaz Jung {Plaintiff) v. Rustom.ti Nanabhoy 

ByraMJI JlJlBIIOY {Defendant). 

[28th Juno and 22Dd July. 1899.J 


Indian Rasements Act iV of lSfi2). s. 15. cxpl. 1—Access of light and air to windows^ 
Agreement preventhig the acquirement of an easement. 

A promtso was made regarding tho access o( light and air. by tbe plaintiff’s 
predecessor in title, to windows placed by him in tbo upper part of his bouse. 


(1) 19 C. 132. 
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which was separated by a narrow space from a building opposite belonging then 
to the defendant’s predecessor. This promise was that the owner of the house 
would make no objection to the blocking up of the windows in question when 
the owner of the building opposite should rebuild it and raise it to a higher 
elevation. 

The owner of the windows accepted this promise. 

After the lapse of twenty years the defendant, having given notice that he 
would act on the agreement, proceeded to rebuild ; and be raised his building 
higher than the old one, causing the obstruction of which the plaintiff now com¬ 
plained. 

Held, that there having been a continuing agreement between the parties 
within the meaning of Explanation 1 of the Indian Easements Act, 1082, the 
acquirement by tbeplaintifi of an easement by prescription had been prevented. 

Erom the agreement it was apparent that the eojoymeut of light and air had 
not been Rraoted as hh e&9einent« 

AppeaIj from a decree (27fch FebruarVi 1896) (1) of a DivisicD 3eDch 
of the High Court, reversing a decree (15th March, 1895) of the High 
Court in the original jurisdiction. 

The plaintiff-appellant became in 1867 the ovpner of the house in 
respecs of which he sued to have declared his right to an easement for the 
access of light and air to windows, complaining that such access had been 
wronglv obstructed by the defendant's having raised his building, on the 
opposite side of a narrow space, to a height greater than its former elevation. 

[157] The suit was brought on the 12th October, 1894, bo obtain a 
decree declaring the plaintiff entitled to an easement for light and air to 
the windows in the upper part of his house with an aspect on to the 
defendant’s building without any more obstruction to the access of such 
light and air than that which had been caused by that building before the 
afterations which the defendant made in 1893 by re-building and raising 

the structure. . j • 

The defendant’s written answer was that by arrangement made in 

1865 between his predecessor and that of the plaintiff in title, con6rmed 

in 1868 by the plaintiff, he. the defendant, had the right when rebuilding 

upon the site of his former building to raise his new building higher 

without regard to its affecting the access of light and air to the plaintiff’s 

house opposite. . . ..i • i 

The material issue, which also was the question in this appeal, was 

whether the defendant was within his right, in thus raising his building, 

to a greater height than the old one had occupied, without regard to the 

effect upon the plaintiff’s right. 

The evidence of the agreement of 1865, on which the defendant’s right 
to raise his building was mainly founded, was documentary, and the letters 
that passed between the owners, both previous and present, of the house 
and of the building alleged to be servient, appear at full length in the 
report of this case, when on appeal to the High Court and decided in 189^ 
in J. L. R.. 20 Bom. 701. There is also a full statement of the facts and 
of the correspondence between the parties, given in their Lordships 

judgment on this appeal. ^ 

Both the Courts below held concurrently that the access of light and 
air to the plaintiff’s house had been so interfered with as to entitle 
him to a decree for damages on account of the obstruction, provided that he 
had acquired a prescriptive right to the access of light and air, the right 
which was in question. The questions on which the Courts differed 


(1) 20 B. 704. 
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were as to the peouniary value or amount of such damage, and as to 1899 
whether there had or had not been a continuing agreement or arrangement JuiiY 22« 

which should be held to have prevented the plaintiff from acquiring the - 

easement which he claimed, or which justified the defendant in obstructing PRIVY 
the free access of air and light to the windows of the ClS^l opposite house. OOTTNCIXi. 

The Courts concurred in finding that an agreement had been come to - 

between the parties on the subject, but differed as to whether it bad or 

had not been brought to an end. (P.C.) = 

The Court of original jurisdiction (Farran, J.) held that the arrange- ^ Bom. £<.R. 
ments between the owners respectively, as evidenced by the letters of the 318 = 
11th May, 1^65, and of the 17bh March, 1868, were temporary, and that 18* = 

they came to an end when the defendant wi*ote the letters of the 2od ^ Sa*** P.C.J. 
November, 1871, and of the I7bh July, 1872. All these appear in the 
report in I. L/. R., 20 Bom. 705—709. The decision was that, in the 
interval which had elapsed between the 17th July, 1872, and the filing of 
the plaint on the 12th October. 1894, the plaintiff had acquired the pre¬ 
scriptive right to light and air which he claimed as an easement over the 
defenaanb's property. It was also decided that in accordance with the law 
laid down in Dhanjibhoy Cowasji Umrigar v. Lisboa (l), followed by 
Ghayiasham Nilkant v. Moroba Ramchaiidra (2), the plaintiff was not 
entitled to an injunction, but was entitled to damages which the Court 
assessed at Rs. 4,500. 

The plaintiff appealed to the High Court, contending that he was 
entitled to an injunction, and that if it should be bold that bis only 
remedy was in damages, then the damages assessed by the original Court 
wore inadequate and should be increased. 

The defendant filed cross-objections to the decree. His objections 
mainly were that the plaintiff was neither entitled to damages nor bo an 
injunction. No such easement existed as had been held to be the ground 
of damages. The southern windows in the upper floor of the plaintiff’s 
house had been opened and permitted to exist, not as of right, but under 
the agreement made in 1865 between the predecessors ; and confirmed 
afterwards between the plaintiff and himself. 

The High Court (Parsons and Strachey, JJ.) agreed with the first 
Court that the case would have been one for damages, and not one for an 
injunction. But on the question whether the plaintiff' had been shown to 
have gained by proscriotion a righbto sue for the infringement of an 
easement, their opinion was that he had not [159] established bis claim 
to have done so. Their decree was, therefore, in favour of the defendant. 

Their judgment is given at length in I.Li.li., 20 Bom. pp. 710 to 718. 

Mr. Ti. S. Tlaldane, C.. and Mr. J. £1. A. Tirauson, for the 

appellant, argued tliat the High Court ought to have held and declared that 
he had acquired by prescription on tii^ expiration of the period of more 
than twenty years between 1872 and 1893 the right which he claimed, and 
that the access of light and air should not be obstructed. They relied on 
the law enacted in the Indian Hasomonts Act, 1882, s. 15. The English 
law should be raferre 1 to on the subject as explanatory. Shelter v. City of 
London Electric Lighting Company (3) was referred bo. Also Beivley v. 

Atkinaon{-^). 

The High Court should have held that the access of light and air 
was an easement, and had not, at all events since the 17th July. 1872, 


n) 13 B. 252. 

(3> (1895) 1 Ch. 287. 
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been enjoyed bv the permission and sufferance of the respondent in 
virtue of an agreement. Since that date the obtaining the light and air 
to the windows had been an act adverse to the defendant, and the 
exercise of the right claimed by the appellant in this respect had 
given to him, after the lapse of twenty years, a prescriptive right 
to such light and air. On the other hand, the right asserted by the 
defendant, to exclude from the plaintiff’s windows the full amount of air 
and light could not rest upon what bad passed between the predecessors 
of the parties in 1865 and 1868. There had been no evidence to show how 
the letters to or from his predecessor written in 1865 wore sufficient to 
bind the plaintiff as a purchaser, who had not been shown to have had 
communication made to him of their contents. The principal question m 
the case was how the rights of the parties had been affected by the corres¬ 
pondence and on this point the termination of the agreement, if, indeed, 
one could be said to have been established as existing at any time by the 
unsubstantial evidence of what took place in 1865, had not been sufficiently 
considered bv the High Court. The Court of original jurisdiction had 
rightlv held that anv agreement on the subject was at an end in 1872. As 
a promise was not binding until its [160j acceptance was shown, there 
was no actual agreement. But even if at one time there was an agreement, 
and if that agreement would have had effect, had it lasted, to prevent the 
plaintiff from acquiring a prescriptive right, still anv such effect was 
negatived when the letters of 1871 and 1872 were written by the defendant. 


Mr G. Fartvell, Q. C., Mr. Swinfcn Eady, Q. C., and Mr. A. R. 

Inapen for the rosnondent, argued that the appellant bad failed to establish 
•hat ho bad g lined a right to the access of light and air by prescription, 
rhis was the foundation of his suit, and this, if he could have established 
it would have come under s. 15 of the Easements Act of 1882. Bub 
5hey contended that no case had been made out within that section. On 
She contrary it had been esbablisbed that the plaintiff had enjoyed the access 
li«ht and air in question in pursuance of an agreement in writing, con- 
iained in the letters of llbh May, 1865, 17th T^Iarch, 1868, and 28tb July, 
1883 and falling within the meaning of Explanation 1 of the same section. 
On the true construction of thoBe letters it was clear that it was not as an 
aasemenb that the rigUt had subsisted for tho access of. and use by him of 
the light and air entering his upper windows, but the right was enjoyed 
under actual agreement. This agreement contained a condition which on 
fulhlmenb brought the agreement to an end, viz., the defendant’s re-build- 
iD'’ They referred to the letter of the 17th March, 1868, from the former 
Bigent of the plaintiff to the defendant containing the expression "You have 
a right to shut up tho said windows and weather-board, and whenever you. 
may build your bouse I am not to raise any objection whatever to your 

shutting up the same. ’’ 

M‘*. Haldo.nc, Q. C.. replied. 


JUDGMENT. 

On tho 22od July, 1899, their Uordships’ judgment was delivered by 

Sir Richard Couch. ^In 1867 the trustees of Rustomji Jamsetj 
Tijibhoy conveyed to the appellant a house and premises in Hornby Bow, 
Bombay, consisting of a ground floor and four upper stories, in the south 
and west walls whereof there are a number of windows. Upon the south 
side of this house there stood until 1893 a house belonging to the respond- 
eafc which was [161] separated from the appellant’s bouse by a narrow 

644 



X11.3 SUIiTAN NAWAZ JUNG V. EUSTOMJI NANABHOY 24 Bom. 162 


-space and extended in height to a point below the level of the appellant s 
third storey windows. On che 6th of May, 1893, the respondent's solicitors 
by letter informed the appellant that his windows were opened and suffered 
to exist under a special arrangement made between their predecessors in 
title, and that such arrangement was confirmed and ratified by the 
appellant by an instrument in writing dated the 28tb July, 1S83 : that as 
their client intended to build a house upon his premises up bo or possibly 
higher than the appellant’s existing house, the requisite notice to close 
up his windows and remove the proiectiona would be served in due course. 
In reply to this letter the appallanc’s solicitors wrote on the 17bh July. 

nob aware of the alleged arrangements or of 
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1893, that their client was not aware of the alleged arrangements or of 184=» 

the writing of the 23th July, 1883, afid that the windows existing in the ^ Sap. P.c.j. 
south wall of his house and opening on the premises of the respondent 609. 
wore ancient, and that full light and air had been enjoyed by the 
occupiers of the appellaot's house without any obstruction or interruption 
lor a number of years. The respondent having commenced foundations 
for his intended house, tlie appellant after some further correspondence 
between the solicitors on the 12th October, 1894, filed a plaint in the 
High Court at Bombay praying that it might be declared that he is entitled 
to free and uninterrupted access of light and air to and for the windows 
on the south and west sides of his house save so far as the same was 
obstructed by the respondent’s old bouse. On the same day, ou an atli- 
davib verifying the plaint aod saying that the respondent was rapidly 
proceeding with the erection of his new house, a rule nisi for an interim 
injuocbioo was granted by the Court. 

The suit came on for hearing on the 14bh ^larch, l89o, when the 
learned Judge who heard it held that the arrangements evidenced by 
letters of the 11th May, 1865, and 17th March, 1863, were temporary 
arrangements, aod came to an end when the respondent wrote the letters 
of the 2nd November, 1871, and 17bh July, 1872, and dissolved the 
injunction and male a decree for Rs. 4,500 damages with costs. Both 
parties appealed, the now respondent on the ground that the now appell.mt 
had nob acquired an easement as claimed, and the appellant on the ground 
[162] that the learned Judge should have granted an injunction and not 
have awarded damages only. The Appeal Court was of opinion that the 
letter of the llbh May, 1865, was a contract or agreement by which tlie 
appellant's predecessor in title is allowed to enjoy the access of light and 
air through the windows on the south side of liis house in return for 
which he promises that ho will nob raise any objection to those windows 
being blocked when the respondent should rebuild and raise his house. 

And being also of opinion that so long as that promise remained in force 
the appellant could acquire no easoniont in respect of those windows, and 
that it had not been put au end bo, the Appeal Court reversed the decree 
of che lower Court and dismissed the suit. 

Their Lordships have come bo the same conclusion. The letter of 
the llth May, 1865, is from Rustoraji Oamsetji Jijibhoy bo Byramji 
Jijibhoy, the grandfather of the respondent, under whose will he acquired 
his bouse and is as follows : — 

“ Upon the house of Bhai Pestanji Morwanji Tabak adjoining your 
(house) in Hornby Row purchased from the heirs of Rusbomji ^[anclierii 
Bengali which I have purchased from Bhai Saheb Kharsedji Purduoji I 
have DOW raised a fourth storey and have placed windows ou the south 
side thereof. As to those windows at the time when you shall build tlie 
neighbouring house higher (than mine) I shall not raise any objection in 
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respect of the abovementioned windows on the south side which may be 
shut up, and should I raise any the whole is to be considered null and 
void. This is the sole request.*' 

On the 17th May, 1865, Byramji Jijibhoy wrote to Kustomji 
Jamsebji Jijibhoy as follows : — 

“ I have received from you, sir, the note dated the 11th of May, 1865, 
in respect of Bhai Pestanji Tabak’s house. And as regards what you 
have communicated in writing about the additional building which you, sir^ 
have erected thereon there is a slight difference therein. And on your 
coming to Bombay or on my coming to Poona when you, sir, will be at 
Poona I shall give an explanation in respect thereof. And if you should 
deem it meet do you be good enough to make some alterations in what bas 
[i 633 now been written and amend the same because I do not think it 
advisable to raise any dispute whatever with a gentleman like you. I 
have therefore by writing this given you a little trouble. This is the sole 
representation.” 

In this letter the writer appears to be willing to accept the promise 
in the previous letter, but to wish for some alterations, leaving it, however, 
to Hustomji Jamsetji Jijibhoy to do as he deemed meet. It does not 
appear that there was any further corresoondence unf.il the 4tb September, 
18G7, when Byramji Jijibhoy wrote to Haji Ismail Haji Hubib as “ Agent 
bo the Jamadar of Hyderabad *’ (a title of the appellant) as follows :— 

IjearDing that you have purchased for the Jamadar the bouse 
No. 7 in Hornby How from the trustees of the estate of Mr. Rustomji 
Jamsetji Jijibhoy I take this opportunity of drawing your attention to the 
correspondence that bas passed between myself and Mr. B. J. Jijibhoy 
respecting the windows and projected conframes opening on the north 
of my property No. 6, Hornby Row, wherein the said Mr. R. J. Jijibhoy 
has agreed to throw no obstacle or hindrances of any kind whenever 
I require the said windows and their projections to be blocked up ; that 
writing (being) iosuflicient I asked him in my letter, dated 17th May, 1865, 
to send me a more particularised paper to the above effect, but owing to 
different circumstances and the late difficulties of that gentleman’s affairs 
the matter rests still incomplete. 

” But as you are now the agent for the present proprietor of the 
said bouse I shall thank you to pass me a fresh agreement or writing 
binding tiie proprietor, his heirs, executors, administrators and assigns bo 
block up the said windows and the projected conframes at any time I or 
my heirs, executors, administrators and assigns shall demand and require 
tlie same bo be done without bindrance or delay on your part. In the 
absence of such an agreement or writing to the above effect forthcoming 
from you within a reasonable time I shall be compelled to have these 
windows blocked up and the conframes removed at once. Although I 
have not the slightest intention of adopting this course I should like to 
have the business done in a regular and straightforward manner, prevent¬ 
ing thereby any unpleasantness hereafter.” 

. [164] Then followed two letters from the respondent’s solicitors about 

preparing an agreement in accordance with the latter part of the letter of 
the 4th September, and on the 28th February, 1868, the solicitors for 
Haji Ismaii wrote them that he had no power to execute any such 
agreement, but be would, if they wished it, give the respondent a 
Gujarati note in the form the respondent had obtained from Hustoinji 
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JacQsetji Jijibhoy until the return of the Jatnadar Awad, when the arrange¬ 
ment the respondent wished would probably be carried out. Accordingly 
a Gujarati letter, dated 17th March, 1868, to the respondent was written 
and sent by Haji Ismail. It is as follows :— 

“ As to your one house bearing No. 6 situate in Hornby Row which 
has been purchased from Parsi Hadabhai Rustomji Nowroji Bengali on 24 B. 186 
the east side thereof there is Jamadar Awad bin Umar’s house which said (p.c.) = 
house the said party had purchased from Set Rustomji Jamsetji Jijibhoy. 2 Bom. L.R. 
And the windows and the kanframe (weather-board) of the said bouse open 618 = 
towards your side. You have a right to shut up the said windows and 26 l.A. 184 = 
kanframe (weather-board). And whenever you may build your house I 7 s^r. P.C.J, 
am not bo raise any objection whatever to your shutting up the same.” 609. 


1899 

JuiiY 32. 

Privy 


No other agreement was executed. 

The Indian Basements Act, 1882, s. 15, enacts that where the 
access and use of light or air to and for any building have been peaceably 
enjoyed therewith, as an easement, without interruption, and for 20 years 

.. the right to suob access and use.shall be absolute,” and Bxnl. I 

says '* nothing is an enjoyment within the meaning of this section 
when it has been had in pursuance of an agreement with the owner or 
occupier of the pronerty over wliioh the right is claimed, and it is apparent 
from the agreement that such right has not been granted as an easement.' 
It was contended for the appellant that the matter here rested in negotia¬ 
tions and there was no agreemenr.. Their Lordships do not agree to this ; 
they think the fair inference from the letter of the 17th May, 1865 is that 
the respondent accepted the promise in the letter of the 11th May, 1865, but 
wished for some alterations in the form of it which he left to the option of 
Rustomji C165] Jamsetji Jijibhoy. This is confirmed by the letter of 4th 
September, 1867, in which he refers to the correspondence and says that 
Rustomji Jamsetji Jijibhoy had agreed to throw no obstacle or hindrances 
of any kind whenever he required the windows to be blocked un. (This is 
not accurate, as the promise only related to the respondent building his 
house higher, but it is probably what was meant.) Then he says that in his 
letter of the 17bh May. 1865, he asked for a mey-e particularised paper to 
the above effect. This shows he considered that he had accepted the 
promise in substance, but wanted it to be in a ditforent form. Ho then 
asked for an agreement or writing binding the appellant liimself to block 
up the windows. This would bo a different action from what is mentioned 
in the letter of 11th May, but having the same result. If this had been 
agreed bo, it might have been contended that it was to bo substitutes for the 
other agreement, but it was not agreed to. The Appeal Court has found 
that there was an agreement in pursuance of which the appellant is allowed 
to enjoy the access of light and air through the windows on the south side 
of his boxise in return for which ho promises that ho will not raise any 
objection to those windows being blocked when the respondent should 
rebuild and raise his house, and the Judges say they were informed that 
the learned Judge at the trial in his oral judgment treated the letter of the 
11th May as an agreement between the parties. Their Lordships are of 
this opinion, and they see no reason for holding tiiat the respondent when 
he asked for the other agreement waived the performance of the promise 
in the letter of the 11th May, 1865, or intended to abandon that agreement. 
Such negotiation as there was, related to the other proposed agreement. 
It appears to their Lordships that there was an agreement between the 
parties which prevented the enjoyment by the appellant of the access of 
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light and air through the windows under s. 15 of the Saaeoaents Aot, 
giving a right to an easement, and tbes' will humbly advise Her Majesty'to 
a0]rm the decree of the High Court in the appeal to it, and to dismiss 
this appeal. The appellant will pay the costs of it. 

Solicitors for the appellant:—Messrs. Payne and Lattey. 

Solicitors for the respondent:—Messrs. Turner^ Son and Foley, 


24 6.166 = 1 Bom. L.R. 646. 

[166] APPELLATE CIVIL. 

Before Sir B. H. JeJikins, Chief Justice'and Mr. Justice Candy. 


Shet ManibHAI Premabhai (Original Plaintiff)^ Appellant v. Bai 
Rupaliba {Original Defendant), Respondent.*^ [6th September, 1899.] 

WatraMly — Breach of 7oarraniy — Suit on warranty—Principal and agent—Guardian 
— Minor—Loan obtained by gunrdia7t, os such^ Liability for such loan — Warranty 
by guardian of authority to borrow—Misrepresentation on a point of law—Cojitraet 
Act {IX of 1872), s. 235— Guardian's 

Plaiotifl. having lent a sum of money to one Rupaliba as guardian of her 
minor son Rrtnmalsangji. brought a suit against the minor, represented by bis 
guardian, to recover it. In that suit a consent decree was passed, which directed 
the amount due to him to be recovered out of the minor’s estate. On Ranmal- 
sangji’s coming of age ho got the consent decree sot aside, and the plaint id had 
to refund the sum which bo bad recovered under it. Thereupon the plaintiff 
sued Rupaliba to recover the amount as damages for breach of warranty, alleging 
that she had represented to him that she bad authority to incur the debt on 
behalf of the minor and to bind bis estate, whereas she bad really no such author¬ 
ity. 

Held, that the plaintiff could not recover, there having been no such misre¬ 
presentation as would support an action for a breach of warranty. 

Assuming that there was a representation, the only possible representation, if 
the CMse be treated as coming within s. 235 of the Contract Act (IX of 1872), 
was that the defendant represented that she was the agent of bee son. But as 
the plaintiff know that the son was an infant, he must have been aware that any 
representation that defendant was her infaut son’s duly authorised ageut was 
incorrect, for an infant qpinnot appoint an agent, and consequently no warranty, 
such as would support a suit, could arise oat of such a representation. 

Even if it wore conceded that there was a representation by Rupaliba, as to bor 
power to hind the minor’s estate, it was one on a point of law, and as suoh, it 
wa.s incapable of supporting the suit. 

Beattie V. Hburay (1) followed. 

Appeal from the Hecisioo of Rao Bahadur Lalubhai P. Parikh, 
Addifciooal First Class Subordinate Judge of Ahmedabad. 

BbagvatsaDgji, the Thakor of Kobh and Sanad, died in 1869, leaving 
a widow Rupaliba and a posthumous son Ranmalsangii. 

On 24th July, 1872, Rupaliba was appointed, under Act XX of 1864, 
to act as guardian of the person and property of her minor son 
Ranmalsangji. 

[167] In 1888 plaintiff loot a sum of Rs. 20,103-13-6 to Rupaliba as 
guardian of the minor. The money was borrowed to defray the expenses 
of the minor’s marriage. 

In 1889 plaintiff filed a suit against the noinor, represented by his 

guardian Rupaliba, to recover the above sum. 

^ ^__ . . _ 

* Appeal No. 51 of 1899. 

(1) (1872) L.R. 7 Ch. 777 ; 7 H.L. 102. 
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That suit was compromised, aad on the 24kh January, 1890, a consent 
decree was passed in plaintiff’s favour forRs. 24,006-0-5. This sum was 
made payable by two instalments, and it was provided that, in default of 
payment of the instalments on the duo date, plaintiff should recover tba 
amount out of the minor’s estate. 

The first instalment was duly paid into Court on 22nd March, 1890. 
The second instalment was recovered by executing the decree against tbo 
minor’s estate. 

On the loth January, 1891, the minor Hanmalsangji attained majority, 
and on the 14bh April, 1891, bo filed a suit against the present plaintiff to 
sec aside the consent decree of the 24bh January, 1890, on the ground that 
it bad been obtained by fraud and collusion. 

The Court held that the guardian Rupaliba had no authority to 
contract the debt on the minor’s behalf without the sanction of the 
District Court ; that the minor’s estate was, therefore, not liable for the 
debt ; and that the consent decree was, therefore, nob binding on the minor. 
That decree was accordingly sot aside. This decision was upheld by the 
High Court, in appeal, on 16th June, 1897. 

Thereupon Ranmalsangji applied to recover the amount paid to the 
plaintiff under the consent decree, which had been set aside. The Court 
grange 1 this application and the plaintiff bad to refund Rs. 20,113-8*9 on 
lat April, 1898. 

On 22nd April, 1898, plaintiff filed the present suit to recover from 
Rupaliba personally the sum which be had been obliged to refund, together 
with the costs of his litigation with Ranmalsangji, amounting in all to 
Rs. 23,000. He sought to hold Rupaliba personally liable for this amount on 
the ground that there was a breach of warranty on her part, in that she 
falsely [168] represented to the plaintiff that she had authority to incur 
the debt on the minor’s behalf and to bind his estate, when, as a matter 
of fact, she had nooe. 

The Subordinate Judge dismissed the suit, bolding that there was 
no express or implied warranty as to the guardian’s authority to obtain 
the aforesaid loan on the minor’s behalf ; that the debt had not 
been contracted under misrepresentation ; and that Rupaliba could nob 
be held liable either under s, 05 or s. 235 of the Indian Contract Act. 

The plaintiff appealed to the High Court. 

Scott, Acbiug Advocate-General (with him 23ra)iso?tf ^Jacphcrson, 
Manekshah Jehauf/irshah and Messrs. Jamaitram and Alat/iubai), for 
appellant.—Tbis is a suit for breach of warranty. Defendant, as 
guardian of her minor son. borrowed from the plaintiff a sum of money 
on the occasion of her son’s marriage, and represented to the plaintiff 
that she was aopointsd. under her husband's will, to act as guardian and 
manager of the minor’s property, aii'l li vd authority to contract the debt 
so as bo bind the minor’s estate. On the faith of this representation the 
plaintiff lent the money to defendant as guardian of the minor. The minor 
has now repudiated this transaction as one which his guardian had no 
authority to enter into on his behalf. Tbo case falls within the principle 
laid down in s. 235 of the O intrac"- .\c^(IK of 1872). A person who 
professes to act as agent of another impliedly warrants that the authority 
he professes to have, does in point of fact exist. And he is liable to be sued 
on his warranty —Collen v. Wrifjht (1); l'''irbank's JDxecutors v. limn- 
pkrcys (2). 

(1) (1857) 7 E. & B. 301. (2> (13SG) 18 Q.B.D. 54. 
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1899 [Jenkins, C.J.—Those cases apply sphere the misrepresentation 

Sep. 6 . relates to a matter of fact and not of law. What is the misrepresentation 

here?] 

AppEIj- ^jfQ ga^y that defendant falsely represented to the plaintiff that she 

I«AT£ had authority to bind the minor’s estate both as his natural guardian and 
Civil. as manager appointed under her husband’s will. 


2 % B. 166» 
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[169] [Jenkins, C.J.—Assuming that to be the case, the misrepre¬ 
sentation is one on a point of law, and as such, cannot support the action. 
’ See Beattie v. Ehury (1).J 

Ganpat Sadashiv Rao.. for respondent, was not called upon. 


JUDGMENT. 


• 

Jenkins, C. J.—The plaintiff is a money-lender and he has brought 
this suit to recover from the defendant a sum of Rs. 23,000. The material 
facts are practically nob in dispute ; they are very fully stated in the careful 
judgment of the First Class Subordinate Judge, and we need now do no 
more than refer brietiy to the more salient of them. [His Lordship stated 
the facts and proceeded :—] From these facts it is manifest that, if the 
plaintiff were to sue the defendant on the original loan, bis suit would be 
barred. Accordingly he has formulated his claim as one for damages arising 
out of a breach of warranty. To support it, reliance has been placed on 
the miociples enunciated, in CoUen v. Wright (2) and Firbank’s Executors 
V. Humphreys (3), where it has been laid down that an agent impliedly 
warrauts his authority and is liable to be sued on his warranty. 

In this country provision is made for such a case by s. 236 of the 
Contract Act, under which ” a person untruly repref^enting himself to bo 
the authorized agent of another, and thereby inducing a third person to 
deal with him as such agent, is liable, if his alleged employer does not 
ratify his acts, to make compensation to the other in respect of any loss 
or damage which he b as incurred by so doing.” The first question, then, to 
be asked is, whose agent did the defendant represent herself to be ? and 
for this purpose wo will for the moment assume that there was a repre¬ 
sentation. A person can only be the agent of another person, and the only 
possible representation, if tho case bo treated as coming within the express 
words of s. 235, would be that the defendant reoresenced that she was the 
agent of her infant son. But there is no question that the plaintiff knew 
tho son was an infant, so that he mu«^t have been aware that any 
representation that the defendant was her infant son's duly authorized 
agent was incorrect, for an infant cannot appoint [170] an agent, and 
consenuontly no warranty such as would support a suit could arise 
out of such a representation— Beattie v. Ehury (1). Then it has been 
argued that tho representation really was that she had power to bind 
tho estate, so that we will pass to consider whether looked at from 
this poiub of view the plaintiff’s case is bettered. In our opinion it is not. 
If tho case be so regarded, we have to seek a solution elsewhere than in 
the words of s. 235, and the Advocate-General in effect has argued that 
ho relies on the principle on which s. 235 is based and of which, he claims, 
it is only a particular illustration. But still it seems to us that by this 
way tho plaintiff gets no further : for even if it be conceded that there 
was a representation as to her power to bind the estate, it was one on a 


(1) (1872) Ij.R. 7 Gh. 777 = 7 H. L. 102. (2) (1857) 7 E, & B. 301. 

(3) (1886) 18 Q.B.D. 64. 
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point of law and thus on the authority of the case we have named incapa¬ 
ble of supporting a suit. We have so far assumed a representation, but 
we have little doubt that in truth the plaintiff never relied on any repre¬ 
sentation at all, but was content to take the risk on the facts which were 
within his knowledge. We, therefore, think the appeal must be dismissed 
with costs. 

Appeal dismissed. 
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Before Mr. Justice Parsons and Mr. Justice Ranade. 


Kazi Hassan and OTHERS {Original Plaintiffs') ^ Appellants v. 
Sagun Balkrishna and others {Original Defendants)^ Respondents.'^' 

[llth September, 1899 ] 

MaUomedarx law — Wakt — Mutawalli—Alienation of wahf property—Suit to set aside 
such alienatioyi—Right to site—Civil Procedure Code {Act XIV of 1882), s. 539. 

PlaintiSd suod to recover possession of oert tin lands, allegiog that tlie 7 had 
been granted in wakf to their ancestor and bis lineal descendants to defray the 
expenses for, or connected with, the services of a certain mosque ; that their 
father (defendant No. 3) and cousins (defendants Nos. 4 and 6i, who were 
mutawallis in charge of the said property, bad illegally alienated some of these 
lands, and had also ceased to render any service to the mosque, whereupon they 
[1711 (the plaintiffs) bad been acting as mutawallis in their stead. They, there¬ 
fore."claimed to be entitled, as such, to the manag'^ment and enjoyment of the 
lands in dispute. It was contended {inter alia) that the plaintifis could not sue 
in the lifetime of their father (defendant No. 3), be net having transferred bis 
rights to them. 

Held, that the plaintiffs were entitled to sue to have the alienation made by 
their father and cousins set aside and the wakf property restored to the service 
of tbo mosquo. They were not merely beneficiaries, but members of the family 
of the mutawallis, and were tbo porsons on whom, on tbo death of the existing 
mutawallis. the office of mutawalli would fall by descent, if, indeed, it bad not 
already fallen upon them, as alleged in the plaint, by abaodoumont and 
resignation. 

Wakf property cannot be alienated, and anv person interested in the endow¬ 
ment can sue to have alienations set aside and tbe property restored to the trust. 

Per Ranade, J.—As a suit for possession, the suit was defective in form 
and could not be maintained. It was a sviit for partition of a moiety of the 
lands, and tbe owner of tbe other moiety was not a party. 

The suit was. however, really a suit for a deolaration th.at the lands were the 
iuam property of the mosque, and, as suob, were not liable to alienation for the 
private debts of defeudau'.s Nos. 3, 4 and 5. Tbe plaintiffs were entitled to sue 
for such a declaration, although they could not obtain actual possession. They 
were beneficiaries and had a right to sue under s. 42 of the Specific Relief Act 
(I of 1877). 

When a suit is brought to set aside an alienation made to a stranger, such a 
suit by tbe worshipper at a mosque or temnle can be maiutainod and does not 
fall within s. 639 of tbe Civil Procedure Code (Act XIV of 1882). That sootion 
is only applicable where there is an alleged breach of trust created for a public, 
charitable, or religious purpose, and the direction of the Court is noces=iaTy foe 
the administration of the trust. As against strangers, s. 539 does not apply. 

[F., 33 A. 660 = 8 A.L J. 710 (714) = ll Ind. Gas. 30 ; 36 B. 29 = 13 Bom. L.R. 9S9 = I2 
Ind. Oas. 577; 33 O. 789 (805) = 10 CAV N. 531:2 C.L.J. 431 (137. 439); 10 
Ind. Cas. 712=14 O.C, 65 (67) ; R., 27 13. 500 (510) = 5 Bom. L.R. 303 ; 35 B. 


Second Appeal No. 22 of 1899 

651 



24 Bom. 172 


INDIAN DECISIONS, NEW SERIES 


IVoU 


1899 

Sep. h. 

Appel¬ 

late 

Civil. 

24 B 170 = 
1 Bom. L R. 
649. 


470 = 13 Bom. li.R. 690 (693) = 12 Ind. Cae.SO: 6 0 0. 355 (358) ; 30 P.R. 1908 

(F.B.> = 102 P.L.R. 1903 = 35 P.W.R. 1903 ; 5 S.L.R. 103; 24 Ind. Gas. 369 = 26 

M.L.J. 637 = (1914) M.W.N. 581.J 

Second appeal from fchedecisioo of Eao Bahadur A. G. Bhave, Firsb 
Glass Subordiuabe Judge, A. P., at Rafcnagiri. 

Suit for poseejtsion aod managemeut of certain lands alleged to bav^ 
been granted in wakf. 

The plaintififs were the sons of defendant No. 3 and the cousins of 
defendants Nos. 4 and 5. The lands in question had formerly been in the 
possession of defendants Nos. 3, 4 and 5. but had been alienated by them 
to defendants Nos. 1 and 2, who now held them. 

The plaintiffs alleged that these lands were a portion of certain lands 
which had boon granted in inam to the Kazi family, to [1723 which 
they and defendants Nos. 3, 4 and 5 belonged, for the purpose of defraying 
the expenses connected with the service of a certain mosque. A moiety 
of the lands so granted was now in the possession of one Kazi Abdul 
Razak, who was not a party to the suit, and the other moiety had belonged 
to defendants Nos. 3, 4 and 5, who performed service at the mosque. These 
defendants, however, in 1891 had ceased to perform their services, and the 
ulaintiffs consequently had been performing thorn. The plaintiffs further 
alleged that defendants Nos. 3. 4 and o had mortgaged their moiety of the 
said inam lands to the defendants Nos. 1 and 2, and that the share therein 
of defendant No. 3 (the father of the plaintiffs) had been subsequently sold 
and purchased by the said mortgagees (defendants Nos. 1 and 2). The 
plaintiffs contended that these lands bad been improperly alienated, and 
that they were entitled to recover them on the ground that they were 
performing the services at the mosque for the purposes of which these lands 
bad been granted. 

The suit was contested only by defendants Nos. 1 and 2. They 
alleged that the lands had been the private property of defendants Nos. 3, 
4 and 5, who had mortgaged and sold them. They further denied that 
the plaintiffs had a right to siie in the lifetime of their father (defendant 
No. 3). 

The Court of first instance dismissed the suit on the ground that the 
plaintiffs’ father was still alive and had not transferred bis rights to them, 
and that, therefore, they could not sue. 

On appeal the Court confirmed the decree, holding that the suit was 
nob properly framed, and that the proper course to follow was to have 
the defendants Nos. 3, 4 and 5 removed from being trustees of the 
mosquo. The Subordinate Judge, A.P., stated his reasons as follows: — 

“ The sanad itself provides for the devolution of the right of manage¬ 
ment of the property by inheritance to the heirs of the grantee. The 
plaintiffs, therefore, cannot claim the right of management during the 
lifetime of their father. The plaintiffs rest their right to the manage- 
moQO of the property chiefly on the ground that since their separation 
from their father in 1801 they have rendered ' service ’ to the mosque, 
as the defendants Nos. 3, 4 and 5 neglected to do it. The plaintiffs, 
however, do not state wliab service they have been doing. It is true that 
one of the objects of the grant was to secure the services of a public 
[173] preacher. Bub the plaintiffs do not say in the plaint that they have 
been acting as preachers in the mosque. IVIoreover, if they did, they must 
be treated as the usurpers of the office. Having forcibly got into it they 
now seek by this suit to recover possession of the property appertaining 
to it, charging their father and other co-sbarors with breach of trusti 
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mismanagement, &o. Bub if they desire to remove the present trustees 
from their office and to get themselves appointed to it, they must bring a 
properly constituted suit (1) for that purpose on the ground of their 
father’s alleged misconduct or incapacity (which is referred bo, not in the 
plaiot, but in the evideoce). The hidden object of this suit appears to 
me to get the father’s alienations set aside, and I strongly suspect that it 
has been brought io collusion with him. But it is enough for the dis> 
posal of this suit to say that the suit not being properly constituted, the 
plaintiffs cannot claim to be pub into nosssssion of the property which 
belongs to the office which they do nob legally fill. The property must 
go with the office, and unless the plaintiffs establish their right bo the 
latter, they cannot claim possession of the former.” 

Against this decision the plaintiffs preferred a second appeal to the 

High Court. 

Nasrulla Khan (with him R. R. Desai), for appellants. 

Manekshah Jehangirshaht for respondents. 

The following authorities were referred to in argument :— Zafaryah 
Ali V. Bakhtnwar Singh (2); Jawahra v. Akbar HuaaiJi (3); Lakshmandas v. 
Ganpatrav (4); Jan Ali v. Ram Nath (5); Thakerscy Deioraj v. Hnrbhum (6); 
Shri Dhundirai v. Gancsh (7) : Miya Vali v, Sayed Bava (8) ; Sayad 
Mahomad v. VeJikajM) ; Sitaram v, Liakhmidosji (10) ; Balkrishna v. 
Balkrishnahhat (11) ; Tagore Baw Liectures, 1884, Vol. I, 2nd Bd., pp 367, 
450. 454. 

JUDGMENT. 


ApPEIi- 

IiATE 

Civil. 

24 B 170=> 
1 Bom L R. 
64d. 


PARbONS, J.—The suit was dismissed by the lower Courts on the 
ground that the plainbifi's could nob claim the right of management 
during the lifetime of their father, and, therefore, had no right to sue for 
the present possession of the lands in suit. The following are the material 
allegations on which the suit was brought :— 

tl743 “ Tbe lands in suit were granted in wakf ‘ for the illumination 
of the mosque and for the stipend of the priestship ’ to the sons of the 
late Kazi Mabamad and after them to their successors or to any person 
of their lineage. Tbo defendants Nos. 3 to 5 and one Kazi Mabamad Alii 
are tbe persons to whom the right of enjoying the lands belongs, and the 
last of these persons is in eojoymenb of the moiety of it. Since 1891 the 
defendants Nos. 3 to 5 have not been rendering service to the mosque, and 
these defendants have also improperly and illegally sold some and 
mortgaged other of their moiety of the lands bo the defendants Nos, 1 and 2. 
Tbe plaintiffs, who are the sons of the defendant No. 3 and the cousins 
of the defendants Nos. 4 and 5, have been rendering the service of the 
mosque and psrforming the duties of tho wakf io their stead and have the 
right to the enjoyment of their moiety of tho lands.” 

The defendants Nos. 1 and 2 only appeared to contest the suit, and 
their chief plea was that the lands, which they and their ancestors had 
obtained by purchase and mortgage from defendant No. 3 and the father 
of defendants Nos. 4 and 5, were not the subject of any wakf. An issue 
was raised on this plea but was never decided, the suit having been dis¬ 
missed, as I have above said, on the ground that the plaintiffs had no 
right to sue. No doubt they would not liave tbo rigiib to bring the suit 
if it be regarded as one to remove the defendants Nos 3, 4 and 5 from 


(l) 11 C. 33 : IG B.626; 14 >r. ISG ; JO C. 397. 

(3) 7 A. 178. (4) 8 P. 365. 

(6) 8 B. 432. (7J 18 B. 7-21 

(9) P. J. (1885), p. 75. (10) P. J. {1892). p. 142. 


(2) 5 A. 497. 

(6) 8 C. 32. 

(8) 22 B. 49G. 

(11) P. J. (1898). p. 31C. 
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the office of mutawalli which they hold by right of iDheritance, to appoint 
the plaintiffs mutawallis in their stead, and to restore the wakf property 
to the latter as such. It would seem that the Subordinate Judge, A. P„ 
thought that the suit ought to have been one of this nature and that no 
other kind of suit would lie, for he says :— 

" The sanad provides for the devolution of the right of management 
of the property by inheritance to the heirs of the grantee. The plaintiffs, 
therefore, cannot claim the right of management during the lifetime of 
their father. The plaintiffs rest their right to the management of the 
property chiefly on the ground that since their separation from their father 
in 1891 they have rendered " service * to the mosque, as the defendants 
Nos- 3, 4 and 5 neglected to do it. The plaintiffs, however, do not state 
what service they have been doing. It is true that one of the objects of 
the grant was to secure the services of a public preacher. But the plaint¬ 
iffs do not say in the plaint that they have [175] been acting as preachers 
in the mosque. Moreover, if they did, they must be treated as the usur¬ 
pers of the office. Having forcibly got into it they now seek by this suit 
to recover possession of the property appertaining to it, charging their 
father and other co-sharers with breach of trust, mistnauagemenb, &c. 
But if they desire to remove the present trustees from their office and to 
get themselves appointed to it, they must bring a properly constituted suit 
for that purpose on the ground of their father’s alleged misconduct or in¬ 
capacity (which is referred to * not in the plaint ’ but in the evidence). 
The bidden object of this suit appears to me to get the father’s aliena¬ 
tions set aside, and I strongly suspect that it has boon brought in collu¬ 
sion with him. But it is enough for the disposal of this suit to say that 
the suit not being properly constituted, the plaintiffs cannot claim to be 
put into possession of the property which belongs to the office which they 
do not legally fill. The property must go with the office, and unless the 
plaintiffs establish their right to the latter, they cannot claim possession 
of the former." 

That view does not commend itself to us. For the purpose of argument, 
the hidden object of the suit may be taken to be its real object, and it may 
be regarded as one to recover trust property which has been improperly 
alienated away from the trust. 

The first and most material point, therefore, to be determined is 
whether the property in suit is wakf or not. If it is not, then the suit 
fails, but if it is, then the further question arises whether the plaintiffs 
can bring the suit. The sanad (Ex. 95) settled certain property in wakf 
on the sons of the late Kav^i Mahamad and directed that after them the 
land should bo handed down to their successors or to persons of their 
lineage, and should not be given to any other man who bears no 
relation to this family. If the property in suit be a portion of that wakf, 
there is no doubt that it cannot be alienated, and it would seem that 
any person interested in the endowment could sue to have the alienations 
set aside and the property restored to the trust. That is the decision 
of the Allabahad High Court in Znfaryab Ali v. Bakhtatvar Singh (1) and 
Jnwahra v. Akbar Ilusaui (2), The following passages out of the works 
of Sayad Amir Alii on Mahomedan Law were cited to us during the argu¬ 
ment (Tagox'o Law Lectures, 1884, Vol. I (2nd Ed., 1892)) :—- 

" An attempt to sell or alienate the allowance or to create a charge 
upon it has been regarded as misconduct sufficient to pass the vazifa or 


(1) 5 A. 407. 


(2) 7 A, 178, 
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allowance, if [1763 hereditary, to the children of the vazifadar (p. 367). The 
judgment of tbe Allahabad High Court in Jawahra v.Akbar Husain seenas 
to be in conformity with the provisions of the Mahomedan law. As has 
been clearly pointed out from the Radd’uUHuhtar and the Fatawa-i-kazz 
Khan, every Mahomedan who derives any benefit from an admitted wakf, 
is entitled to maintain an action against the mutawalli to establish bis title 
thereto, or against a trespasser bo recover any portion of the wakf property 170=3 

which has been misappropriated, without joining any other person • 

may participate with him in the benefit (p. 450). When the mutawalli has * 

in breach of his trust conveyed the property to another, the beneficiaries 
are entitled to sue the mutawalli or to sue him in conjunction with the 

assignee to recover the property (p. 454).’ 

The decision of the Calcutta High Court in Jan Ali v. Ram Nath (1) 
was cited on the other side. Tbe decisions of this Court in Lakshmandas 
v. Ganpatrav (2). Thackersey v. Hurbhum (3), Shri Dhundiraj v. Ganesh 
(4), Miya VaLi UUa v. Sayed Dava (5). Sayad Mahamad v. Venkaji (6), 

Sitaramv. Lakhmidasji (7). Balkrishna Babaji v. Balkrishnahhat were 
also alluded to. The result of the authorities seems satisfactorily to establish 
the right of the plaintiffs to bring a suit bo have the alienations made by 
their father and cousins set aside and the wakf property restored to the 
service of the mosque. They are not merely beneficiaries, but are mem¬ 
bers of the family of the inutawallis and the persons on whom on the death 
of the present mutawallis the office of mutawalli would fall by descant, if 
indeed it has not already fallen as alleged in tbe plaint by abandorimenb 
and resignation. This, however, has nob been inquired into. It will be 
necessary to do so in order to ascertain to what relief the plaintiffs are 
actually entitled. At present this much only can be said about the suit. 

The plainrilfs, as beneficiaries and members of the family and next heirs, 
are entitled bo sue the mutawallis and their assignees to have the 
alienations sob aside and the wakf property restored to the wakf. If they 
are also the holders of the office of mutawalli, they can obtain the 
possession of the wakf property themselves to be by them applied to the 
purposes of the wakf. 

[I77j We reverse tbe decree of the lower Courts and remand the 
suit to the Courn of first instance for trial on the merits in reference bo 
the above remarks. We make all costs costs in tlie cause. 

R.ANADK, J.—In this case, the question at issue relates bo a point 
of Mahomedan law involving the nroper procedure to be followed in a 
suit about a wakf endowment. The appellants-plaintifis brought the 
original suit against their father (deloadaob No. 3) and cousins (delou<lanbs 
Nos. 4, 5), and their mortgagees and purchasers (rlofendants Nos. 1. 21, as 
also the tenants of the latter (defendants Nos. 6. 7), to recover possession 
of certain lands at Masure. The plaintiffs’ case was that these lauds 
were granted in inam to the Kazl family to which the plaintiffs and 
defendants Nos. 3, 4. 5 belonged, uud that the inam was granted bo defray 
the expenses connected with the service of a certain mosque. An eight 
annas share of bho land belonged to one Ivazi Abdul Rajak, who was nob a 
party to the suit, and the other half was in the enjoyment of the defend¬ 
ants Nos. 3, 4, 5, who used to perform service at the mosque. Theso 
Kazi defendants latterly ceased to perform service at the mosque, which 


<1) 8 0.32. (2) 8 B. 3fi5. (3) 8 B. 433. 

(4) 18 B. 721. (5) ‘22 B. 496. (6) P.J, (1885), p. 75, 

(7) P. J. (1392), p. 142. (8) P.J. (189G). p.3lG. 
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service sioee 1891 was performed by fche appeUanfes, The lands belonging 
to the eight annas share bad been mortgaged by the defendants Nos. 3, 4, 
5 with their creditors (defendants Nos. 1, 2), and defendant No. 3's 
interest was subsequently sold and purchased by the said mortgagees. 
These mortgagees and purchasers ceased to make any payments for the 
service of the mosque, and they had let the lands to defendants Nos. 6, 7. 
The appellants claim that as the lands were granted in inso) for 
mosque service, and as the service was not performed by defendants 
Nos. 3, 4, 5, they (the appellants who performed the service) were 
entitled to recover possession of this land, and they accordingly brought 
the suit to recover the eight annas share of the lands from the defend¬ 
ants. 

The principal defeodants (Nos. 1, 2) contended that the lands were 
not held for mosque service, and their income was not enjoyed as such. 
The defendants Nos. 3, 4, 5 held the lands as private property, and the 
lands had come into the possession of defendants Nos. 1, 2, by assignment 
under mortgage and purchase. It was further objected that the appellants 
had no right £1783 to bring the suit while their father was alive, or to 
recover possession of the lands which bad come into the hands of defend¬ 
ants Nos. 1 and 2 as mortgagees and purchasers from the owners thereof. 


The Court of first instance laid down seven issues, but it did not 
decide the principal points raised by the pleadings. It did not decide the 
first issue as to the point whether the land was service inam granted to the 
mosque, or whether it was the private property of the defendants Nos. 3, 
4, 5. It also did not decide the question whether defendants Nos. 1, 2 
bad or bad not obtained a valid title to the lands in dispute as mortgagees 
or purchasers. The question of limitation was also not formally disposed 
of. The claim of the plaintiHs-appellants was held not maintainable on 
tbs grourjd that their father was still alive, and bad not transferred bis 
rights to his sons, the plaintiCfs. It was held that, as long as defendants 
Nos. 3. 4. 5 had not been removed from their office in the mosque, appel¬ 
lants were not entitled to claim possession in the suit as now framed. 
The Subordinate Judge was of opinion that the proper course to follow was 
that laid down by s. 539 of the Civil Proceiure Code. 

The lower appellate Court took the same view as regards the 
procedure, though as regards the tenure of the lands it was of opinion 
that the lands in dispute were partly an endowment of the mosque, though 
the lands were not absolutely dedicated to it, and defendants Nos. 3, 4, 5 
bad a beneficial interest in the same. It dismissed the suit on the ground 
that the suit was net properly framed, and that the proper course to follow 
was to secure the removal of the misconducting trustees, defendants 
Nos. 3. 4, 5. 

The chief point for consideration in second appeal is whether the 
present suit was maintainable, in whole or in part, under the Mahomedan 
law of wakf, and whether the appellants were prevented from bringing the 
suit by reason of their father being alive. It appears to me that, if the suit 
is treated solely as one for the possession of the lands, it is defective, 
and nob properly maintainable in its present form. As a suit for the parti¬ 
tion of a half share in the lands, such a suit could not be maintained, as 
£1793 the owner of the eight annas share is admittedly not a party to it, 
and even in respect of the other eight annas share, only four annas really 
belong to the appellants and their father, while the other four annas belong 
to defendants Nos. 4, 5. The lower appellate Court has found that the 
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lands are only partly endowed property, and that the Kazi defendants 1899 
Nos. 3, 4, 5 have also beneficial interest therein. To the extent of this 8bf. 11. 
beneficial interest, alienation might be permissible— JPuttoo Btbee v. Bhur- 
rut L/all (1). If the present suit is considered in this light, it is obvious AppeIi- 
tbat it was itPproperly framed and defective in its character. Point 10 in IjATB 
the memorandum of appeal shows clearly that the appellants are them- GlVlD. 

selves conscious of this defect in the form of the suit, and they suggested- 

that they should be allowed to amend the plaint. 170 = 

Heading the plaint and pleadings carefully, it appears to me that the * BoM' L.R. 
principal object of the suit was really to secure a declaration that the 
lands were the inam property of the mosque, and as such not liable to alien¬ 
ation for the private debts of the mutawatli defendants Nos. 3, 4, 5. This 
is the prinoinal ground of action and the main object of the suit. The 
defendants Nos. 3, 4, 5 have in fact not even been made respondents in 
this appeal. The only parties to it are the defendants Nos. 1, 2, who are 
Hindu creditors of the Kazi defendants, and their tenants. These same 
Kazi defendants did not also contest the claim in the original Court. 

The dispute is thus really confined to the mortgagees and purchasers 
and their tenants, who are all outsiders, and not members of the appel¬ 
lants’ family. The plaint expressly recites that defendants Nos. 1, 2 had 
no right to retain possession of the property, or recover the income thereof. 

If this declaration can be claimed by the appellants, their inability to seek 
the other reliefs would not defeat the main object of the suit. Section 539 
will not come in the way of such a declaration. 

The question for consideration is thus limited to the inquiry whe¬ 
ther the appellants-plaintiffs can bring the suit to secure ClBOj such 
a declaration. I am of opinion that such a suit is maintainable. In 
Reasut Aliv. Abbott (2), where the son of a deceased mutawalli sued to 
recover possession of endowed property, and the defence was that 
the property was all along shared among the heirs of the grantee, such a 
suit was held maintainable for the determination of the question really at 
issue between the parties. The peeriUtur in ttiat case closely resembles 
the wakf in the present suit, and it was held that even if all the profits 
were not devotecl to the peer, the land was none the less a wakf. The 
next case is still more in point— Asheerooddean v. Sreeruxitty Drobo 
Moyee (3). In that case the mutawalli whose endowment land had been 
sold in execution of a decree against himself, brought the suit to sot aside 
the sale, and his suit was held maintainable on the ground that the trust 
was not altered by the misconduct of any particular mutawalli. In these 
cases no objection was raised on the ground of s. 539, as that section did 
not apply where outsiders obtain possession, and the claim is made to 
oust them from their possession. In a leading Allahabad case— Zafaryab 
Aliv, Bakhatwar Singh (4)—the right of Mahomedan worshippers to set 
aside a mortgage and sale of certain lands attached to a mosque was 
upheld, and s, 539 was held not to apply even when the Mahomodans 
based their right solely on the ground that they frequented the mosque, 
and used the buildings. This same view was upheld in a latter case, 

Jawahara v. Akhar Husain (5). and the Allahabad Judges dissented from 
the opinion expressed in a Calcutta case — Jan AH v. Ram Nath (6) where 
it was held that s. 539 governed such a suit. In this Presidency, in 
Lakshmandas v. Ganpatrav (7) a Hindu donor gave aland in gift to a 
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lVla.boDi6da-D darga, wnich was osanagcd by a Mahoroodan ssrvant of th© 
datga. The land was sold in execubion of a decree against* the maoager, and 
the original grantor brought the suit to have the sale set aside. The suit 
was held to be mainfcainable, and one which did nob fall under 3. 539, as 
the object of the suit was to recover property from outsiders." 

[181] It will be seen from these cases that when the object is to 
set aside an alienation made to a stranger, a suit by the worshippers of a 
n^osQue or temple can be maintained, and it does not fall ^vithm the 
provisions of s. 539, Civil Procedure Code. This section is anplioable 
only when there is an alleged breach of trust created for a public, 
charitable or religious purpose, and the direction of the Court is 
necessary for the administration of the trust— Miya Vali UUa v. 
Sayed Bava. (1). As against strangers, like defendants Nos. 1, 2 in 
the present case, s. 539 does not apply— Shri Dhundiraj v. Ganesh (2); 
Strinivasa Ayyangar v. Slrinivasa Swami (3); Vishvanath v. BambhaM); 
Badhabai v. Chimtzaji (5). Of course a person to be entitled to bring a 
suit in respect of a wakf property must have a beneficiary interest. As the 
wakf in this case was given partly for service and partly for maintenance, 
in which latter right the appellants have an interest along with the 
defendants Nos. 3. 4, 5. they are beneficiaries, and are nob such utter 
strangers as those noticed in Vajid AH Shah v. Dianat‘Hl-lah Beg (6). 
The appellants have thus a legal character, and are entitled to sue under 
s. 42 of the Specific Relief Act. As far as the appellants seek a declaration 
against strangers, they are entitled to sue. and s. c39 does not come in 
their way. I would, therefore, hold that the suit is maintainable for the 
declaratory relief which is their principal cause of action, and which is 
included in the relief prayed for. The relief about possession might also 
be claimed under certain circumstances if it is proved that they have 
succeeded to the office of the mutawalli and were rendering service at the 

mosque. . . 

I would, therefore, revei'se the decree and remand the case for decision 

on the merits after amending the plaint, if necessary, on the lines laid 
down above. 

Decree reversed and case remanded. 


24 B. 182»1 Boro. L.R. 777. 

[182] AFPEt^LATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 


IjAKSHMAN DarKU {Original Plaintiff). Appellant v. Naravan 
LaKSHMAN {Original Defendant), Bespondeyit.* [13th September, 1899.] 

Hindu lato—Pnrtxtion—Decree for vartUion—Decree (ixtyarding plaintiff's share, but post- 
poni «{7 possession thereof till plaintiff attained xnajority—Effect of sxich decree. 

On tbe 21st February 1894, a decree in a partition suit provided as follows:— 
'"Plalntin is a minor twelve years old; until be attains twenty-one years. 
Narayan (defendant) should for the next nine years annually deliver to him 
twenty maunds of paddy, and for this year ten maunds; after that plaintiff 


* Second Appeal No. 4G0 of 1899. 
(2) 18 B. 721. 

(6) 8 B. 27. 


(1) 22 B. 496. 
(4) 15 B. 148. 
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should be given one'Sizth of the family l&nds ; until then defdodftnt is not to 
alienate the lands. 

The minor died and in 1697 his widow. Surtdri, as his heir, applied for ezeca- 
tioQ of the decree, claiming seventy mounds of paddy, being the amount due at 
the rate specified iu the decree. It W4S objected that she was not entitled to 
execute, inasmuch as the decree h<%d not effected a partition and that the 
property at his death still remained joint familv property, which passed to the 
male survivors of the family, aod that she was only entitled to maintenance. 

Held, that the effect of the decree wss to make the applicant*^ husband a 
divided member of bis family. It awarded him a one-sixth ehare of the family ^ 
estate and assigned to him a separate allowance. The mere fact that it 
postp:>ned tho actu-vl possesseion of the share until be had attained the age of 
twenty^one years made no difference- The share vested in him from the date of 
the decree and descended to his heirs. 

Held, also, that in execution of the decree she was only entitled to recover the 
arrears of the allowance up to the date of her husband’s death. When he died 
bo was still a minor, and Che allowance ceased, and the share went to his heirs 
by right of inboritancs, and was recoverable only by a separate suit and not in 
execution. 

» * 

Second appeal from tho decision of M. B. Tyabji, District Judge of 
Than a. 

One Lakshman Darku, a minor, sued by his next friend foruartition of 
certain joint ancestral property and for possession of his one-sixth shave. 
This suit vyas compromised and a decree was passed in terms of the 
compromise ■ which nrovidoJ (inter alia) as follows : — 

[183]“ Plaintiff is Ji minor twelve years old ; until ho atbai ns twenty-one 
years Narayan f'defondant) should for the next nine yeai's annually deliver 
to him twenty maunds of paddy and for this vear ten maunds ; after that 
plaintiff should be given one-sixth of the family lands ; until then the 
defendant is not to alienate the lands.** 

This decree was nassed on 21st February, 1894. 

The minor plaintiff died shortly afterwards, leaving a childless widow 
named Sundri. 

In 1897 Sundri, as his heir, applied for execution of the decree to 
recover seventy maunds of paddy, being the amount due for three and a 
half years at the rate awarded by the decree. 

The opponent resisted tho application and contended that Sundri was 
nob the minor’s heir and was nob entitled to execute the decree : that no 
partition had been effected by the decree, and that, consequently, the 
property still remained joint family property, which, at the minor’s death, 
passed to the surviving members of his family, his widow Sundri being 
only entitled bo maintenance. 

The Court of first instance overruled the objection and granted the 
application, and ordered that tho decree should be executed. 

On appeal the District Judge reversed the order, holding that the 
decree had not etfootoi oartibion, and that, therefore, tho widow was not 
entitl<^d to the execution prayed for. Ilis judgment was as follows :— 

If (the decree) merely containod an expression of intention on tho 
part of tho members of the family to divide their estate at a future date, 
it was not more than an inchoate partition. It did not define the portion 
of property which appellant’s husband was to hold as a separated member 
of a previously joint family, and it could not. therefore, be executed as a 
decree directing partition. This view of tho decree is supported by the 
ruling in I. D R., 4Bom., 107. Tho arrangement made by the decree is 
one of those special arrangements for enjoyment of joint family properby 
referred to in s. 273 of Mayne’s Hindu Daw and UsagQi by which a 
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member may bold a portion of the property separately without altering bis 
status as member of an undivided family. Hespondent can. therefore, 
claim maintenance only and cannot claim anything under the decree in 
question. 

Against this decision a second appeal was preferred to the High 
Court. 

[184] G. S. Mulgaokar, for appellant. 

N. M. Samarth and M. B Chaubal, for respondent. 

JUDGMENT. 


Parsons, J. —Lakshman Darku, a minor, sued the members of his 
family for a partition and the possession of his one-sixth share. A 
decree based on a compromise was passed on the Slat February, 1894, 
by which it was provided as follows :— 

“ Plaintiff is a minor twelve years old; until he attains twenty-one 
years, Narayan, defendant, should for the next nine years annually 
deliver to him twenty maunds of paddy and for this year ten maunds ; 
after that plaintiff should be given one-sixth of the family lands : until then 
defendant is not to alienate the land.’* 

Ijakshman died after the decree, and bis widow seeks in execution to 
recover seventy maunds of paddy, being the amount deliverable under 
the decree from its date to the date of application. 

The District Judge rejected the application, bolding that the decree had 
not converted the family into a divided one. He cited the case of Babaji 
v. KashtbaiiX) in support of his view. We are unable to agree with him. 

The effect of the decree was clearly to make Lakshman a divided 
member of the family. It awarded to him a one-sixth share of the 
family estate and it assigned to him a separate allowance, presumably 
the income arising from that ehare. The mare fact that it postponed the 
actual possession of the share until he had attained the age of twenty-one 
years, can make no real difference. In the case of Joy Naratn Giri v. Girish 
Chunder tboir Lordships of the Privy Council say: “The decree 

which has been read is, in effect, to give to Shibpershad Giri a separate 
share of the property of the grandfather. It gives him, in terms, posses¬ 
sion of the eight annas which he claimed of the real estate : it gives him 
mesne profits from the day of the alleged separation,—that is, from the 
time when he left the house in which he had been living with his cousin, 
—and it gives him also a half of the personal property. That being so, 
their Lordships are of opinion that although the suit is nob actually, in 
terms, for partition, yot that the decree does effect a partition, at all events, 
of rights, [188] which is effectual to destroy the joint estate under the 
doctrine laid down in the case, which has been quoted, of Appovier v. 
Rama Subba Aiyan (3).” So in the earlier case of Sri Gaj&palhi Radhika 
Patta Maka Devi Garu v. Sri GajapatiNilamani Patta Malta Devi Garuii), 
where an agreement bad been entered into that the sons were to be equally 
entitled in moieties of an estate, but the division was not to be made 
until the youngest son was of age, their Lordships held that its effect 
was to constitute the two brothers a divided family, and that the widows 
wore entitled on the death of their husband each to a moiety of the estate. 
See also the case of Tcj Protap Singh v. Champa Kale Koer{6). The 
decision of this Court in Babaji v. KashibaiiX) is distinguishable, for there it 
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was found that there was no indioation of an intention to presently appro¬ 
priate and enjoy in a manner inconsistent with the ordinary state of 
enjoyment of an undivided family. In the present case, there is immedi¬ 
ately such an appropriation, for the decree gave the minor a distinctly 
separate allowance of paddy which he was to enjoy to himself, and it gave 
him possession of the one-sixth share of the estate when he attained 
majority. That share became vested in him from the date of the decree 
and would descend to his heirs. 

We do not, however, think that his heirs would be entitled to claim, 
in execution, either the share or the allowance as awarded in the decree. 
They could only recover the arrears of the allowance up to the death of 
the minor, for that is all that the minor himself would be entitled to. 
W^hen be died, being still a minor, the allowance would cease and the share 
would go to bis heirs by right of inheritance, and would be recoverable 
only by separate suit. So far, therefore, as the application seeks to 
recover the arrears of the allowance due at the death of the minor, we 
think that it ought to have been granted, bub that it has been properly 
rejected as to anything else asked for in it. 

We cannot dispose of the case ourselves, as there is nothing on the 
record to show when Lakshman died. Wo. therefore, reverse tl863 the 
order of the District Judge, and remand the application for disposal with 
reference to the above remarks. We make costs costs in the cause. 

Ranadk, J.—In this case the appellant’s minor husband by his 
guardian obcained a partition decreo against the respondent, which direct¬ 
ed that the minor should receive during his minority twenty maunds of 
paddy every year, and when he became major, he should recover a one-sixth 
share of the land from the respondent, who should not alienate the land 
till then. This decree was obtained in February 1994, The minor died, 
and the present darkhast was filed bv his minor wife through her guardian 
to recover seventy maunds of paddy for three and a half years. The 
respondent objected to the minor appellant’s right to execute the decree. 
This objection was overruled by the Court of first instance, but the 
District .Judge, in appeal, held that, as there had been no partition of 
the land, the minor widow could nob execute the decree for partition, 
and was entitled only to maintenance. The darkhast was accordingly 
disallowed. 

The chief point for consideration is whether the status of the previously 
joint property was converted into separate property by reason of the 
decree. The District Judge has held, chiefly on the authority of Babaji v. 
iLasAi6at(l), that the status of the property was nob changed by the decree. 
The partition was hold to be inchoate in that case, and the decree was 
construed as declaring an intention to divide at a future date, and thus it 
did not effect a separation of the property. It appears to me that this view 
of the lower Court was based on a misconception of the real point decided 
in Babojt v. Kashibai, and is inconsistent with numerous decisions of this 
Court and of the Privy Council. The ruling relied upon has no application 
in the present case, for in that suit, while part of the property was divided, 
there was a portion left undivided, as it was in mortgage with third par¬ 
ties. The decree only affirmed the right to share this mortgaged property 
equally when redeemed. One of the sharers subsequently redeemed the 
whole of the property. The other sharer died, and his heir sought to recover 
has half share from the brother who had redeemed the whole. It was 
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held in sdcoud appeal that there was no conversion of the status of the 
mortgaged, property which was subsequently redeemed. This Court held in 
accordance with the principle laid down in Appovier v. JRama, Suhha Aiyan 
(l) that the proper test to apply is not whether the property is actually 
divided or not divided, but whether there had been a division of title so as 
to give to each member a certain and definite share to receive and enjoy 
in severalty. In the case of Babaji v, Kaskibai {supra) there was no such 
24 B. 182= division of title and no conversion of the character of undivided property. 

1 Bom. I*.R. In the present case, the decree expressly made this conversion, and 
777. effected severance of one-sixth share. This share was adjudged to belong 
to the minor appellant's husband, though, by reason of bis minority, the 
actual division was postponed, and tbe respondent was required to pay 
instead the profits of the one-sixth share, and prohibited from alieuating 
the same. 

Tbe leading case on this part of tbe law is no doubt that of 
Chidambarocm Chettiar v. Gatiri Nachiar (2). In that case there was a 
partition decree which settled that particular property was partible, and 
fixed tbe shares of tbe parties. A reference was made to the commissioner 
to effect tbe division. Before this division could take place, the plaint¬ 
iff died, and an objection was raised that the partition suit failed. Tbe 
Privy Council, however, held that on the death of the plaintiff, his own 
heirs succeeded in preference to the defendants, who were separated co¬ 
parceners. In Joy Narain Giri v, Girish Ghuiider Myti (3) it was held 
that where the. intention of tbe plaiotiff was to obtain a share on separa* 
tioD, and that share was decreed to him, tbe decree effects a partition of 
rights, and converts the joint estate into a separate property. Their Lord* 
ships of the Privy Council distinguished this ruling from the decision of 
Debec Pcrshad v. Phool Koeree (4) in which last case only a declaration 
was sought of a right to a share, which declaration was quite consistent 
with a right to a share in joint estate. 

Where, ns in the present case, tbe'intention to separate is distinct, and 
effect is given to it by tbe decree, the decree converts the [1883 character 
of tbe estate. Where such an intention is quite distinct, even an agree¬ 
ment to divide extinguishes the right of survivorship. The ruling in 
Babaji v. Kashibai noticed above was thus distinguished in Tej Protap 
Singh v. Champa Kalee Koer (5) on the ground that the’'”' decree did not 
contemplate a present separation. An agreement to partition, even when 
it id not carried out by actual separation, entitles the widow of a deceased 
brother to succeed to his share in oreferonce to the surviving co-sharer— 
Bukhmnbai v. Joterao(G), Suraneni Ve^ikata Gopala NarasiTnha v. Suraneni 
Lakshnii Venkama (7), Sitaram v. Gnjipat (8) and Maharnji Ram Kissen 
Si7ig v. Rajah Shcomindwi Sing (9). The present case falls under this same 
category and is clealy distinguished from those other cases where property 
was advisedly left undivided. In such cases the widow is held to have 
no claim to divide the same even where a share in the rest of the property 
has been assigned to her. The ruling in Babajiv. Kashibai {supra)t 
on which the District Judge relied, belongs to this last class of oases— 
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Timmi Reddy v. Achamma (1) ; Ramabai v. Jogan Soarybhan (2). The 
appellant; plaintiff is, therefore, entitled to prosecute her darkhast. She 
can, however, only claim to recover arrears due up to the death of her 
husband. For the period subsequent to that date, she can only bring a 
suit in her right as heir. I accordingly agree with Mr. Justice Parsons 
in bis final order in the present case. 


24 B. 188 = 1 Bom.L.R. 658. 

APPELLATE CIVIL. 

Before Sir L. H. Jenkins^ Chief Justice and Mr. Justice Candy. 

DeSAI BHAOORAI ^Original Plaintiff) Appellant v. Desai 
CHUNIIiAIj AND ANOTHER (Original Defendants), Respondents.* 

fl4th September, 1899.] 

Easement-^Easements Act ( V of 1982> — Right of loay — Right of tony tnjoyed for agricul¬ 
tural purposes—Change of use—Increase of seruilude — Injunction. 

The defendants had a right of svay bo Lheir through an adjoining field of 

the plainbiS. Until shortly before suit the defendants' field b>«d only been u^ed 
[169] lor agriculture, and the way through tbs plaintifi’s field vvas us^'d by thorn 
for ordinary agricultural purposes. The defendant!*, however, convorted tbeir 
field into a tiinber depot and began to use tb'* way across the plainiifi's field for 
purposes connected with the timber trade. The plaintifi sued for an injunctioo. 

Reid, that plaintifi was entitled co an injuiicbiou restiainiug the defendants 
from usiog the way otborwirO tbatt for agrioulbural purposes. 

[C/., 1 Bom. L.R. 37—ED.] 

Second appeal from tne decision of Rao Bahadur Lalsbankar 
Umiashankar, First Class Subordm ite Judge, P., of Ahmedabad. 

Suit for injunction. The plaintiff sued for an injunction restraining 
defendants from using a certain way through his (the plaintiff’s) field for 
any other than agricultural purposes. 

The plaintiff was tlio owner of certain fields (Survey Nos. 551, 654 
and 555) and the defendants were owners of the adjoining fields (Survey 
Nos. 552 and 556). 

The fields were so situated that one mode of approaching defendants’ 
fields was a way passing through plaintiff's land, Survey No. 554. 

This way was used by the defendants for a very long period of time 
for agricultural purposes only. 

In 1896 defendants converted their fields into a fcineber depot, and 
began to use the way for carrying carts loidoil with limber. 

Plaintiff thereupon filed the present suit for an injunction to restrain 
the defendants from using the way in question for any other than 
agricultural purposes. 

Tile Court of first instance passed judgment as follows ; — 

“Plaintiff has established his case to re^^train the defendants from 
taking carts for non-agriculbural purposes in a way so as to injure the hedges 
of the plaintiff and the working of the kos in the well and not further." 
Plaintiff appealed against this decree. 

The Subordinate Judge with appellate powers was of opinion that the 
way in question could be used for agricultural as well as non-agrioultural 


(1)2 M.H. O. R. 325. » 
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purposes, and that the defendants could not be restrained from using the 
way for a non-agricultural purpose so long as they did not impose an 
additional burden on the land. He was, therefore, of opinion that 
the first Court’s decree should [190] be amended in defendants’ favour. 
Hut as they had not appealed, nor filed cross-objections, the decree was 
confirmed. 

His reasons were as follows :— 

“Timber carts do not require more space than that required for carts 
loaded with bay and other agricultural produce. Hight feet space is 
sufficient for both tl )0 carts. The easement is attached to the land and 
not to particular purpose. 'When the land of defendants was used for 
agricultural purpose, defendants took their carts for that purpose. Now 
when the defendants use the land for another lawful purpose, they can 
take their carts for that purpose. The only thing is that defendants cannot 
impose an additional burden, and that the purpose must be connected with 
the enjoyment of defendants' land. If the Hevenue authorities allow 
defendants to enjoy the land for storing timber, and if defendants can 
pass carts without injuring tbe hedges of plaintiff, I think that plaintiff 
cannot stop tbe carts passing over the nalia. Under ss. 21 and 22 of tbe 
Hasements Act (V of 1882) I think that plaintiffs cannot stop tbe carts 
going over the nalia” 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

Ganpat Sadashiv Itao, for appellant (plaintiff).—The defendants land 
was originally a field used for agricultural purposes only. To that field 
they have acquired a prescriptive right of way through plaintiff's land. 
But tbe right of way exists for the field in its ordinary use as field. 
Defendants have no right to turn the field into a timber depot, and then 
use the way for purposes of the timber trade. If they are allowed to do 
so, the burden on the servient tenement will be enormously increased. \ 
right of way used for a particular purpose cannot be used for any and all 
purposes— Wimbledon, dc , Oom77ions Co7iservators v. Dtxon (1) ; Bradburn 
V. Morris (2) ; CorporatioJi of London v. Riggs (3) ; Cowling v. Higginsoni4:'). 

M. B. Chauhal (with him R. R. Desai). for respondents (defendants):—■ 
Both the dominant as well as the servient tenements were at one time the 
joint family property of the parties to this suit. When tbe property was 
partitioned, the dominant tenement fell to our share, and with it the way 
inquG'ition as an easement of necessity. In the absence of the partition- 
deed or other document; showing an express grant, the principle of an 
[191] implied grant upon severance of the tenement should he applied. 
According to s. 13 of the Easements Act. we are entitled to such an ease¬ 
ment as is necessary to the enjoyment of our share of the property. And 
we have a right to enjoy our share in the manner most profitable and 
beneficial to us. We may use our land for agricultural purposes, or wo 
may turn it into a timber depot. Whether we use it in one way or the 
other, that will not affect the easement. As dominant owners we are 
entitled to use the way for all legitimate purposes. We can alter the mode 
of enjoying the easement, provided we do not impose an additional burden 
on the servient heritage— Jesang v. Whittle (5). 


(1) (1875) 1 Ch. D. S63- (3) (1876) 3 Cb. D. 812. <3) (1880i 13 Oh. D. 798. 

(4) (1838) 4 M. & W. 246 (256). (6) 23 B. 696. 
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JUDGMENT. 

Jenkins, O.J. —This is a suit to restrain the defendants from using 
a right of way over the plaintiff's land for any other than agricultural 
purposes. The plaintiff and the defendants are the owners of adjacent 
fields, and one mode of approaching the defendants field is by a way tt»at 
passes through plaintiff’s held. Until a recent date the dominant tenement 
was a field used only for rustic purposes, and the way in question was 
used for its ordinary agricultural needs. Lately, however, the dominant 
land has been converted into a timber yard, and the dispute between the 
parties is whether the dominant owners can claim to use the way for this 
new purpose. 

In the first Court the plaintiff succeeded, and though the second 
Court did not vary the relief, it made such a pronouncement on the parties’ 
rights that it was necessary to come to this Court. The lower appellate 
Court thought the user ought not to bo limited to agricultural purposes, 
and had it come to that conclusion on findings of fact, we could not have 
interfered : it is obvious, however, from the judgment and the circumstances 
of the case this could not have been so. Accordingly the case has been 
argued before us on both sides as a point of law, the accepted fact being 
that the user bad throughout been limited, until the acts complained of, to 
a way for agricultural purposes. 

if the easement in question arose by prescription, the user, which 
establishes it, furnishes the measure of the purposes to which it may be 
put, and the dominant owner cannot, by merely altering the domi¬ 

nant heritage, substantially increase the easement. The use, as it has 
bean said, must be reasonable use for the purpose of the land in the 
condition in which it was while the user took place, so that if the user 
was for a field devoted to agricultural purposes, the right could not be 
claimed for a timber depot into which the field was converted. But then 
it has been suggested that the easement arose on partition, though there 
is nothing from which it could be inferred that there was an ^xpress grant 
of way. In the absence of express grant the right would arise by impli¬ 
cation on the severance of heritage, but in that case the easement would 
be co-extensive with the necessity or user at the time at which it came 
into existence. Obviously the use to which the dominant owners would 
now put the way is a most substantial increase of the burden, and the 
lower Court was in error in deciding otherwise. We must, therefore, vary 
the decree of the lower Court and restrain the defendants from using the 
track which runs through Survey No- 554 otherwise than for agricultural 
purposes. Plaintiff to got his costs here and in the lower appellate Court 
from the defendants. 

Decree varied. 


1899 

BBP. 14. 

APPBIi" 

DATE 

OlVID. 

24 B. 188» 
Bom. L.R. 
658. 


B XII—84 


665 


24 Bom. 193 


[Yol. 


INDIAN DECISIONS, NEW SERIES 


1899 

SEP. 14. 


Fuiiij 

Bench. 


2i B. 193 (F.B) = 1 Bom. L. R. 574. 

APPELLATE CIVIL-FULL BENCH. 

Before Btr L. H. Jenkins^ Chief Justice, and Mr. Justice Parsons, 
Mr. Justice Candy, Mr. Justice Kanade and Mr. Justice Crowe, 
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Gandhi MAGANDAli MoticHAND {Original Plaintiff), Appellant v. 

Bai JaDab AND OTHERS {Original Defendants), Respondents.*^ 

[14fch September, 1899.] 

Biudu law ^Inheritance—Paurnal grandmother inheiilUuj property from maiden grand¬ 
daughter — Estate taken by grandmother—Power to dispose by will. 

A paternal graodznotber in Gujart. inheritiog moveable aod immoveable pro¬ 
perty from her maiden graod-daugbter, takes an absolute interest in suoli CI93] 
property, and on ber death tbe property goes to bee heir and not to the heir of 
the grand-daughter, and the graod-mother can dispose of such property by will 

[R., 31 B. 453=9 Bom.L.R. 834 (8371 ; 32 B. 59 = 9 Bom.D.R. 1305 (1320).] 


Appeal from the decision of Rao Bahadur Lalshankar Umiya- 
shankar, First Class Subordinate Judge of Abmedabad. 

Suit by an executor to recover possession of bis testator’s property. 
The foilowing table explains the relationship of the parties in the 
suit :— 


N-Uhubhai 

m. Jadab 

and 

died before 

died 


1669. 

1 

Samalbbai 



died 



^lanibai m. 

Jadab, 


died 4tb 

July 1S96. 

deft. 1. 


Am rat 

died 28th January 
1896 

I 

Nahaicband m. 
died 30>h 
January 1883. 


Bbanagai 
died 12r.b 
October 2883 


Infant daughter 
died 15th 
October 1883. 


One Nathubhai Ijalbhai had two wives, Jadab and Amrat. By Jadab 
he had a son Samalbhai, and by Amrat be had a son Nahalchandbhai. In 
1869. after the death of Nathubhai, these two sons divideil their ancestral 
joint property, and separated, and each took over and enjoyed his share as 
absolute owner. On Saraalbhai’s death his pronerty went to his sou 
Manibbai, who died childless on the 4th July, 1896, and his widow Jadab 
(defendant No 1) succeeded to his property. Nahalchandbhai died on the 
30fch January. 1883. leaving him surviving his mother Amrat and a widow. 
Bai Shanagsr, who was then pregnant. The widow inherited his property. 
She died shortly afterwards, viz., on the 12th October, 1883, leaving an 
infant daughter and her mother-in-law Ararat surviving her. The daughter 
thereupon inherited all Nahalchand’s property. This child, however, died 
three days after its birth, and the property then went to Bai Amrat, 
mother of Nahalchand. Bai Amrat died on the 28th January. 1896, leaving 
a will, but on her death. Manibhai, the husband of the tirst defendant, took 
possession of Bai Amrat’s property. He died on the 4th July, 1896, and 
his widow then took possession. 

Tbe plaintiff was one of the executors appointed by Bai Amrat’s will, 
and he brought this suit to recover the property. [194] Defendants Nos. 2, 


Appeal No. 12 of 1899. 
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3 and 4 were his co-executors, but they refused to join with him as plaint¬ 
iffs, and were occordingly made defendants. . , j *. i.u 

The first defendant (Jadab) pleaded that she was entitled to the 
property, that Bai Amrat had only a widow’s estate, and had no power to 

dispose of the property by will. . l j u 

The Subordinate Judge held that the property bad been inherited by 

Nahalchand’s infant daughter as her stridhan, and was. therefore, hers 
absolutely, but that on her death her grandmother Bai Amrat bad taken ^ 
only a widow’s estate in it and that she was. therefore, not competent bo 
dispose of ifc by will, and bhati it passed to the infant daughter s heir. He, 
therefore, dismissed the suit. 

The plaiobiff appealed. The case came before Candy and Crowe, JJ., 
who on 28bh July. 1899, delivered the following judgments referring the 

case to a Full Bench : — 

Candy, J. —The question arising in this appeal is, does a paternal 
grandmother in Gujara^ inheriting moveable and immoveable property 
from her mrtiden granddaughter, bake an absolute interest in all or any of 
the property, so bhib on the grandmother’s death the property goes to her 
heir, and not to the person who is then the heir of the granddaughter, 
and so that the grandmother can dispo-e of all or any part of the 
property by will ? 

The question arises thus : (His Lorflship stated the facts and conti¬ 
nued). T - 

It is cl6&r froru fcb 0 8 tbov 0 thsifc tho GSt3«t6 of Nftha^lchjiDu, (wbo nsQ 

separated from his half-brother Samalhhai). devolved on his death on his 
widow Shanagar, and on her death was inherited by the nameless daughter, 
who lived for three days only, and on the baby s death passed to the 
paternal grandmo her (Nahalchand’s mother, Amrat). She enjoyed the 
property for some years, and on 2Tth February, 1888, she made a will 
disposing of the property. 

Plaintiff is a i executor under that will, and as such he seeks posses¬ 
sion of the property, which on Amrat's death was taken possession of by 
Manibhai, the son of the nameless baby’s father’s [195] half-brother. 
Manibhai died six months after Amrat. and Manibhai’s widow, first defend¬ 
ant, is now in jjossession of the property. 

The First Class Subordinate Judge rejected plaintiff’s claim holding 
that Amrat bad a restricted iorereab in the property, which on her death 
passed, nob to her own hoir, but to the heir of the uameloss grand¬ 
daughter. from whom Amrat had inherited it ; Amrat, therefore, could nob 
dispose of any of the property bv will. That is the decision wiiich is now 
attacked in appeal, the main question being, who was heir to the pro¬ 
perty on Amrab's death. Ararat’s heir, or the nameless child’s heir ? 

We cannot find any authority in this Presidency giving a decisive 
answer to the above auestioo. Thor-^ are, no douht authorities which 
tend to show that the answer .should be in favour of the child s, not the 
grandmother’s heir ; but they do nob exactly cover the case now in point, 
and they do not in our opinion afforti an entirely satisfactory solution of 
the question, which being an important one, we have determined to refer 
—as set out at the beginning of this judgment—bo a Full Bench for 
disposal. And as the case will come before the Court for a full and 
further argument, wo need only briefly indicate the considerations which 
have led us to make the reference. 

It will bo noticed that the property was inherited by Ararat from a 
maiden granddaughter. The only text upon the succession bo a maiden’s 
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property is one which is variously ascribed to Baudhayana and to Narada, 
but which cannot be found in the existing works of either writer (Mayne, 
s. 618). “ Of an unoaarried woman deceased the brothers of the whole 

blood shall take the inheritance ; on failure of them it shall go to the 
mother, or if she is not living, to the father.” The Mitakshara (II, 11, 30) 
explains this by including the property which may have been regularly 
inherited by the maiden. The Mayukha {IV, 10,34) omits the above ex¬ 
planation. but adds to the text this remark “ The Sampradayikas (those 
conversant with usa^^e) declare that this (text) relates to ornaments and the 
like presented by the mother's father and the like, at the time of gift by 
speech fo a girl (who afterwards) dies before (completion of) marriage”— 
Mandlik, [1961 p. 99. There is nothing to show that this was intended 
bv Nilkantba to be an exclusive definition : there is no objection, there¬ 
fore, to adopt the Mitakshara explanation. The Viramitrodaya further 
adds (p. 241), in default of parents the property goes to their nearest 
I'elations. This would apparently be the case, even if we refuse to graft 
on to the Mayukha the explanation of the Viramitrodaya. There being no 
further succession indicated in the original text, the heirs next after the 
father would naturally be the paternal kismen. Among them the father’s 
mother comes first. 

So, too, if we apply the much disputed verse in the Mayukha (IV, 10, 
26)—we take Mandlik's translation ; — 

*‘A3 for the text of Yajnavalkya—Let sons divide equally both the 
effects and the debts after the demise of their parents—it relates to what 
is acquired by inheritance or spinning and the like excepting the technical 
stridhan. Therefore, even if there be daughters, the sons or other heirs 
alone succeed to their mother’s property, save the technical stridhan.” 

Strictly speaking, of course, this cannot apply to a maiden, who 
cannot have sons or daughters, but even supposing that we can apply 
it so far as to treat the succession as that which would be as far as possi¬ 
ble ordinarily applicable to the property of a male, then clearly the only 
difference between it and the succession to a maiden given in Mayukha, 
IV, 10. 34, is that in the latter the brother comes before the parents : failing 
brother and p;iroots, the grandmother comes in, as the first of the paternal 
kinsmen. She is specially named in the Mayukha—(IV. 8, 18). In 
default of the father’s mother comes the sister, and in default of the sister 
comes the father’s father. So that Amrat. even had her husband been 
alive, when she succeeded to the property, would have been preferred to 
her husband. She does not succeed as representing her husband. In West 
and BCibler. p. 113, it is said that the place assigned to the paternal 
grandmother is a special one, due partly to her entrance into the family 
and moral unity with the grandfather, but partly also to the particular 
mention of her as an heir by Manu. 

Mr. Mayne in the last edition of his work on Hindu Law and Usage 
says (s. 627) that the order of succession in the case [197] of property 
inherited by a female from a female has not till very lately received any 
discussion:— It has been decided that even if such property was siridhanum 
in the hands of the last holder, it would not be stridhan 7 im for the purpose 
of descent in the bands of the next heir.” Among the various decisions 
(none of them late ones) quoted in the note to the above passage the only 
Bombay one is Bkaskar Trimhak v. Mahadcv (1). No such decision is to 
be found on p. 18 of the report. On the contrary, in the case in question, 


U) 6 B.H.C.R. O.C.J. 1 (18). 
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Sir Joseph Aroould was stating the proposition that on this side of India 
all property inherited by a woman must be classed as woman s property, 
with the exception (based on special texts) of property inherited by a widow 
from her husband. Then he noticed a Madras case, and remarked (p. 18) ; 

“ I am at a loss to see how the case (apart from certain dicta of the 

Court) can be cited as an authority for the position that property acquired 
bv a woman bv inheritance is not to be classed as stridhan. The Bengal 
authorities, indeed, favour the supposition that sttidhan, which has once ^ 
devolved according to the law of succession which governs the descent of 
this peculiar species of property, ceases to be ranked as such, and is over 
afterwards governed by the ordinary rules of inheritance. This may be 
sound doctrine, but it does not touch the facts of the case now before us 
and in course of decision.” That case before Sir Joseph Arnould was that 
one Lakshmi, taking by inheritance from her brother, took his estate as 
woman’s property, and that Uiru, the daughter of Lakshmi, would fake as 
her sole heir in the first instance, and Mahadov Bamji, the son of Hiru s 
brother, who predeceased Biru, had in Hiru’s lifetime no share in the 
inheritance, whatever he might have on the death of Qiru, who was a 
childless widow. 

The above decision was apparently governed by the Mitakshara. It 
would not have been different under the Mayukha. In the present case 
Amrat must have been heir of the nameless granddaughter, though accord¬ 
ing to the Mayukha the property both when it was inherited by the child 
and when it was inherited by Amrat was (because of the inheritance 
sttidhan improper, that is, not technical stridhan. 

C1983 Approaching the case from another point of view, and assum¬ 
ing that Ararat inherited the property as if the nameless child bad been a 
grandson, wo find that Mr, Mayne states (s. 56V) that it is admitted by 
the Courts of all the Presidencies that the mother or grandmother, when 
inheriting from a son or grandson, takes an estate similar in all respects 
to that of a widow. The Bombay authorities quoted in the note to the 
above passage irom Mr. Mayne are the following : — 

(а) Vinayak v. Lakshniibai (1) — In that case it was decided that in 
Bombay sisters take as heirs to an unmarried and intestate brother in 
preference to relations of the father. The question whether a mother 
tskes by inheritance from her son the absolute interest or an estate for 
life only was purposely left open. 

(б) Narsappa v. Sakharam (2)—There Mr. Justice Gibbs said 
(pp. 217-218) : —“ The entire question before the Court turns on whether 
the son’s property, when inherited by the mother, becomes part of her 
stridhan or not. In the case of Janiiijatram v. Bai Janina (3), the judg¬ 
ment of Sir Joseph Arnould, Acting C.T., pointed out that the property 
acquired by inheritance, and which in consequence becomes part of the 
widow’s stridhan, can only consist of property inherited by her from 
members of her owti family. This view has been questioned by the learned 
editors of the Digest of Hindu Daw. Messrs. West and Buhler ; but 
whether their criticism is correct or nob, the decision which has been 
followed on several occasions is binding upon this Court as a precedent. 
Were it otherwise, we are of opinion that the very able argument for 
the respondent and the authorities cito-1 have distinctly shown that the 
rule under which the widow succeeds to her son’s separated property is 
the same under which she succeeds to her husband’s in a divided family.” 

(1) 1 B.H.C.R. 117. (2) G B U.C.R. A.C.J. 215. (3) 2 B.H.C.R. 11. 
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In a note to this passage from the judgment of Mr. Justice Gibbs 
the authorities quoted are :—Mitakshara, ch. II, s. 1, paras. 1 and 2, and 
Mayukha, cb. IV, s. 8. paras. 1 and 2. 

They do not apparently refer, even by implication, to a mother. The 
authorities cited by the respondent’s pleader before Mr. Justices Gibbs 
for the proposition that property inherited by a flSSl mother from 
her son can never be stridhan ( ‘ Manu only acknowledges six forms of 
stridban, and there is no mention made among thorn of property inherited ”) 
are:—Vyavahara Mayukha, ch. IV, s. 6, para. 15; s. 8, paras. 3 and 
J6-20; s. 10; Mitakshara, ch. II, s. 1, s. 11, paras. 1-5; and several 
cases, one only of which came from Bombay— Bechar Bhagvan v. Bat 
Ijakshmi{'l)^ There is no para. 15 in Mayukha IV, 6. The applicability 
of the other authorities quoted to nroperty inherited by a mother from 
her son is not apparent. It is certain that the Mayukha does acknow¬ 
ledge inherited property as stridhan, though not stridhan proper. The 
case of Bechar Bhagvan v. Bai Ijakshmi{\) deals solely with the case of 
a widow inheriting from her husband Sir Joseph Arnould’s decision, 
noted above, referred solely to a widow inheriting from her husband. In 
the present case Amrat as paternal grandmother inherited property in 
her husband’s family. 

(c) The next case in the note to the passage from Mayne is Sakharam 
V. Sitahai f2>. The sole question in that case was as to the right of a full 
sister to suooeel in preference to a half-brother. Sir M. Westropp, O. J., 
added to his judgment a remark (p. 368) that it was also settled law 
that the mother, on succeeding on the death of her soo, took only such 
a limited estate in it as a Hindu widow takes in the immoveable property 
of her husband dying without leaving male issue, quoting Narsappa v. 
Sakharayn just noted above. 

(d) The next case is Dhondu v. Gangabai (3) which simply decides 
that in Western India a sister succeeds to the estate of her deceased 
brother in preference to a separated and remote male relative of the 
deceased. 

(e) The next case quoted is Bharmangavda v. Rudrapgavda (4). It 
merely decided that there was no authority for the proposition that the 
widow of a collateral (one, moreover, who bad never been seized of the 
estate), could will it away. This needs no remark. 

[200] if) The last case quoted is Tuljaram v. Maihuradas (5), which 
decided that a maternal great-niece inheriting property is in the same 
position as regards the nature of the estate taken by her as a daughter or 
a sister. At p. 670 of the Report there is the following obiter dictum by 
Sir M. Westropp, C. J. :— 

“A mother, inheriting from her soo, is. as to the nature of the estate 
which she takes iu moveable and immoveable property, in the same posi¬ 
tion as that of a widow inheriting from her husband— Narsappa v. 
Sakharam (6). The same rule would seem to be properly applicable to the 
grandmother inheriting from her grandson, or to the widow of a sapinda 
succeeding under circumstances similar bo those under which Maukuvarbai 
succeeded in the case of Lalluhkai Bapubhai v. Mankuvarbai (7), for they, 
like the widow and mother, enter by marriage into the family whence the 
property comes which they inherit.” 


(l) 1 B.H.C.R. 56. (2) 3 B. 353. (3) 3 B, 369. (4) 4 B, 181. 

(5) 5 B. G62. (6> 6 B.H.C-R.A.C.J. 215. 

(7) 2 6. 386 ; Bub. Nom. Lallubhai v. Cnssibai^ 7 I.A. 212=35 B, 110« 
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Narsappa's case has been already noticed. Mankuvarbai's case 
simply decided that the Hindu law of inheritance, as it actually prevails in 
Western India, recognizes and affirms the right of a widow to inherit as a 
■gotraja, sapindci to members of her husband s family. Here, Amrat did 
not succeed as a widow. The importance c>{ Mankuvarbai’s case lies in 
the weight which the Privy Council attached to positive acceotance and 
usage. This was nointed out by Mr. Justice West in the Full Bench 
decision of Bhagirthibai v. Kahnujirav (1). That was the leading case in ^ 
which it was decided that under the Hindu law as prevailing in the Presi¬ 
dency of Bombay, a daughter inheriting from a mother or a father takes 
an absolute estate, which passes on Iier death to her own heirs, and not 
to those of the preceding owner. That had been the view hitherto 
prevalent in the Bombay Presidency ; but it was suggested that this view 
could be enforced only in cases governed by the Mayukha, and that in 
cases depending on the Mitakshara only the heritage of the daughtei* must 
be regarded as a life-interest, the Judicial Committee having distinctly said 
in Muttu Vaduganadha Tevar v. Born, Singha Tevar (2) that the Mitak¬ 
shara is not to be construed as conferring on any woman taking by inherit¬ 
ance from a male a atridhan estate transmissible to her own heirs. Hence 
the reference to the Full Bench. 

£201] The decision of the Full Bench was given by Mr. Justice West. 
After remarks on the effect of usage on questions of inheritance, and the 
comparative weight to be attached in Bombay to the Mitakashara And 
Mayukha, he showed that there was the authority of the Judicial 
Committee for holding that “ in Bombay, if not in other provinces of 
India, a female may take by inheritance from a male an absolute as 
opposed to a life estate, and one excluding any interest of the next heirs, 
as such, of the propositus.' Then he showed that while the general com¬ 
parative leaning of the Hindu law of Bombay in favour of women s 
proprietary capacity had been recognized, the restrictions on the widow s 
full ownership of what she inherits from her husband cannot now be 
questioned, though imposed against the general opinion of the native 
lawyers. Ho proceeded, p. 299 ;— The estate taken by a mother in 
succession to her son has been assimilated to that taken by a widow in 
succession to her husband (quoting Narasappa's case, and a Madras and 
a Calcutta case). . . In the case of the succession of a widow as the 

next gotraja sapinda after her own deceased husband, a similar limitation 
has been enforced. {Bharmangavda’s case, I. L. R., 4 Bom.. 181, already 
noticed). The females taking by inheritance in these cases, however, 
are, at any rate, widows ; and Ivatyayana’s text may bo extenned to them 
by an analogy somewhat less strained than in tlie cases of daughters or 
sisters. The principal commenbatorj? on the Mitakshara. it is true, make 
the paternal grandmother inheriting from her grandson take the estate as 
stridhan (Mit. II, 4, 2 note), hub that is only a single application of a 
principle rejected by the Courts. From the mass of decisions Sir M. 
Westropp deduced the general rule that all widows, inheriting in their 
family of marriage, take only durante viduitatc {TH}i)aravi s case, I.L.R., 
5 Bom., G62}. The logical cogency of tne learned Judge’s argument 
cannot be denied, though it loads to a conclusion unrecognized by the 
Native jurists of the western school.” 

If this be the general rule, then it would not be applicable to a grand¬ 
mother who inherits in their own right and not as a widow. As a fact, 

(1) II B. 285 (291, 293), (2) 3 M. 290«8 I, A. 99. 
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as shown above, Sir M. Westropp did not: deduce a general rule from 
a mass of decisions. All be did was to note, quoting the single case 
of Narasappa y. Sakharam, that a [202] mother inheriting from her 
son is in the same position as a widow inheriting from her hus¬ 
band, and to remark that the same rule would seem to be properly applicable 
to the grandmother inheriting from her grandson, for she, like the widow 
and mother, enters by marriage into the family whence the property 
comes which they inherit. With the greatest respect it may he pointed 
out that there is no trace in the Mavukba of the doctrine that property in¬ 
herited by a woman cannot stay in the family into which she has married, 
but must revert to the family in which she was born.' Such an idea is 
absolutely negatived by the admission that in Western India daughters 
and sisters take an absolute estate in the property which they inherit. 
They marry and take the property with them. As Mr. Justice West 
said Bhagirthibai*s case, p. 310, there is not the slightest indication in the 
Vyavahara Mayukha of an intention to adopt the Bengal doctrine of 
reversion ; as regards a widow the matter is settled by authority, but 
Nilakantha distinguishes her case from that of the daughter by his special 
dissertation on it. And again (West and Buhler, 151J the Mayukha does 
not give back the heritage after the death of a female successor to the origi¬ 
nal heir; it makes the female the source of a new line of descent as if she 
were a male. Such at least is the literal sense of its rule (Mayukha IV, 
10, 26) : how it is to be worked out in detail, is not laid down. And the 
late Mr. Justice Telaog, though he did not agree with Mr. Justice W^esfc 
in his interpretation of the plauitum, Mayukha IV, 10, 26 (a point which 
does not allect the question now before usj insisted that when once woman’e 
ownership is recognized in the property inherited by her in the way it is 
recognized by Nilakantha, “ it is a matter of course recognizing her as a 
fresh source of devolution, unless some powerful considerations can be 
urged on the other side : we can see none such here, bub rather the con¬ 
trary”— {Manilal v. Bai Reiva (1)). 

Mr. Justice Guradass Banerji in his Lectures on the Hindu Law of 
Marriage and Stridhan {2nd Ed., 1896, p. 330) after noting the rule in 
Bombay that a woman has been held to possess absolute power of alienation 
over all property, both moveable and immoveable, inherited from her 
father or brother, says : [203] ‘ But considering the general spirit of 
the Hindu law as laid down in the Mibakshara and the Mayukha, and 
bearing in mind the remarks of Mr. Justice West in Vtjiarangavi's 
case, 8 Bom. H. C. R. O. C. J., 264, 265, the correctness of the rule, 
that female heirs have absolute power of alienation over property 
inherited by them, seems to be open to question. It has. however, been 
laid down by repeated decisions of the Bombay High Court that 
females inheriting in their family of birth, such as the daughter and the 
sister, take absolutely, but those inheriting in their family of marriage, 
such as the widow and the daughter-in-law, take a limited interest. 
Then four Bombay cases are quoted, which will be noticed presently. As 
to the general spirit of the Hindu law as laid down in the Mitakshara 
and the Mayukha. and Mr. Justice West’s remarks in Vijiarangam's 
case, it may be noticed that the learned lecturer in his preceding lecture 
points out (p. 295) that succession to the widow’s estate forms an- 
exception to the general rule that the property of any person descends to 
the heirs of that person, and nob to those of any former owner, " so that* 


(1) 17 B. 768 1770). 
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tbe deoision of the Privy Oounoil which oomee under the exception 
iHhugwandeen Doohey v. Myna Baee (1)) that a widow's power of disposi¬ 
tion over property inherited from her husband is limited to certain 
purposes, and that on her death the property passes to tbe next heir of 
her husband, can furnish no argument for dispensing with tbe rule, or 
for introducing a similar exception with regard to property inherited 
by a female from any relation other than her husband.” If this be so, 
then property inherited by a grandmother from her grandson must on her ^ 
death go to her own heirs; and in that case she would be able to dispose 
of it by will. 

It is, therefore, strictly speaking, unnecessary to enquire whether a 
woman inheriting property from any relation other than her husband can 
alienate it during her life-time. It may be (idem pp. 327. 328) that, 
considering the general policy of the Mitaksbara law, tbe restraints on a 
woman’s power of alienation over inherited property under that law are 
as much binding when such property is inherited from a female relation 
as when it is inherited from a male, and are as much binding during 

[204] widowhood as they are during coverture. 6ut the '* repeated deci¬ 
sions of the Bombay High Court that females inheriting in their family of 
birth take absolutely, but those inheriting in their family of marriage take 
a limited interest.” do not bear out such an unqualibed proposition, at any 
rate as resting on the Mayiikha. Four cases are quoted. Tbe first is 
Bhagirthibai's case (2) already noticed. The next is Gadadhar Bhat v. 
Chandrabhagabai (3), which laid down the important proposition that, as 
moveable property inherited by a widow from her husband devolves by 
inberitaoce on the widow’s death on her husband’s heirs, tbe widow’s 
power of alienation over the moveables cannot be regarded as including 
the power of willing them away at her death so as to displace the right of 
inheritance by her husband’s heirs. As pointed out in Motilal v. Ratilal (4), 
the above decision deals with parties subject to tbe Mitaksbara law, not 
the Mayukha ; and the two decisions of the Judicial Committee, on which 
it is chiefly based, contain express words of reservation : moveable property 
inherited by a*widow from her husband, if she has not otherioise disposed 
of it, passes to the heirs of her husband. The third case is Tuljaram'si.^), 
already noticed: and thelfourth is Rindabai v. Anacharya (6), which decided 
that females inheriting as sisters take an absolute estate in severalty, and 
not as joint tenants. Sir C. Sargent, C. J., remarked that the view as to tbe 
mode in which daughters and sisters take was in Tuljaram's case extended 
to all females who do not become members of the family by marriage. 
This refers to Sir M. Westropp’s remark that the rule as to a widow in¬ 
heriting from her husband, and as to a mother inheriting from her son, 
woxtXd seem to be applicable to a grandmother inheriting from her grandson, 
for they enter by marriage into the family whence the property comes 
which they inherit. With the utmost respect we are of opinion that such 
an obiter dictum is not a sufficient basis on which to found an exception 
to the general rule, that the property of any person descends to tbe heirs of 
that person, and nob to those of any former owner. We are aware that tbe 

[205] matter has been regarded as settled law. Thus in Madhavram v. 
Dave Trambaklal{l) at po. 744, 745. Mr. Mayne is quoted (s. 569) as saying 
that in Bombay the Courts divide female heirs into two classes :— 
(1) those who by marriage enter into tbe gotra of the male whom they 

<1) 11 M.I.A. 487=9 W R. 23 (P.C.), (2) 11 B. 285. (3) 17 B. 690. 

(4) 21 B. 170. (6) 5 B. 662. (0) 16 B. 206. (7> 91 B. 739. 
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succeed, and (2) those who are of a differeot gotra or who upon marriage 
become of a differeot gotra-. ** As regards the first class, which includes 
widow, mother, grandmother, the widow of a gotraja sapinda^ &c., they 
only take a widow’s estate in property which they take from the last male 
owner, husband, son, (^3. A long course of deoisioos has established this 
distinction. Tbe distinotion between the two classes of female heirs was 
solemnly affirmed in Bahaji v. Balajiil). The restricted charac’^er of the 
estate takeo by a widow and a mother or grandmother or gotraja sapinda 
i'emaie heir is best illustrated by the rulings in Pranjivandas v. Devkuuar- 
bQii.2), Narsappa v. Snkharam (3) and Sakharam v. Sitabai {A)." 

With great respect it may be doubed whether a long course of 
decisions has established such a distinction based upon the marriage of 
the female heir. Sir M. Westropp thought it would seem to be the rule^ 
but DO text has ever been quoted as the b isis of such a proposi'ion. Tbe 
decision in Bahaji v. Balaji simply followed the decision in Hartbhat v. 
Bamodarbhat (5), which was that a daughter takes absolutely with power 
of d isposition by will. Neither in those cases nor in the cases referred 
to in the note to the latter was there any mention of the distinction 
between the t%vo classes of female heirs founded on marriage In Pran¬ 
jivandas V. Devkuvarbai (2) it was held that a widow takes a limited and 
a daughter an absolute estate, but not because of any distinction between 
the two classes of female heirs. Narsappa's case has been already 
discussed. Tbe remark in Sakharam v. Sitabai (4), that a mother inherit¬ 
ing from a son takes a similar estate to a widow inheriting from a 
husband, was based solely on Narsappa's case. 

[206j For these reasons we are of opinion that the question at the bead 
of this judgment is not beyond all doubt concluded by authority on this 
side of India. No decided case of a gran Jmother inheriting from a 
grandchild has been found : the only authority is a remark that it would 
seem that such a case would follow the rule applicable to a mother 
inheriting from her son. This latter rule is in B ombay deduced in a 
single case {Narsappa's) and is based on the exception regarding the 
widow’s estate in property inherited from her husband. For these reasons 
we make the reference. 

Tbe question being thus referred, it was argued before a Full Bench 
consisting of Jenkins, O.J., and Parsons, Gandy, Baoade and Crowe, JJ. 

* Sethir with Bgllnhhai A. Shah, for the appellant (plaintiff).— We- 
submit that Bui Amrat, who inherited the property from her grandchild, 
the infant daughter of Nahalchand, took it as absolute owner and had 
power to dispose of it by will, and that the plaintiff as executor of her 
will is, therefore, now entitled to recover it. Bai Amrat inherited as a 
paternal grandmother, i.e., as an ancestor. The general rule in Bombay is 
that all pronerty inhorited by a woman is stridhau and is her absolute 
property — Vinayak v. ZjakshmihaiiQ) ; Bhaskar v. Maktidev{7) \ Vijiaran- 
gam v. Lakshttvian{Q ); Bhagirthibai v. Kahnujiravi^). To this rule tbe 
firs's exception is that of a widow inheriting to her husband. It was held 
that she took a Ifmilbd estate first in Pranjivandas v. Devkuvarbai(2)i 
where Sausse, G. J., expressly bases the decision on a custom contrary to 


■ For a fuller text of Lbe arguoaeot, see 1 Bom. E.R. 574, pp. 58*^.—698—ED. 

(11 5 B. 6P0. (2) 1 B H C-R. 130. (.S) 6 B H O.R. (A.C J.) 216- 

(4) 8 B. 363 (368).. .. <51 3 B. I7l. (61 1 R.H C.R. 117. ' 

(7) C B.H.C.R. Q,C.J. 1. . <61 6B.H.O.B. O O.J. 244. (9) 11 B. 285. 
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fcho general ^u^o. Ofchor aufahoribies are Bechar ' y. Bai I/akfihTni (1); 
Jamiyatram v. Bai Jamnai^); Lakshmtbai v. O inpUiS); and O td'idhar 
Bhat V. Chandrabhngabai{^). Tne m^st* recent ease is a Full Bench 
deoiston and limits the absolute povver of the wid<>w over her husband’s 
moveables to her life-time, and applies the doctrine of reverter to it. 
Moti Lai V. C207] Ratilal (5) affirms the power of the husband to enlarge 
the widow’s power over property inherited from him. 

The second exception to the rule is the case of gotraja sapinda 
widovvs. They were recognised as heirs in Lallubhai v. HJankuvarbatiS). 
Too decision was affirmed by the Privy Council in Lallubhai y.Cassibai (7). 
See also Bh irmxngavda v. Rudrapgaoda (8) ; Madhavram v. Dave 
Traynhaklal *9). 

As to the estate taken by a mother and other female ancestors, there 
is onlv one case in Bonobiy —Narsapp i v. SaJcharam (10). It is referred 
to by West, J., in Vijiarangam v. Lakshuman (11). The decision was 
base 1 on a dictum in Jarniyxtrani v. Bai Jnmn.a (2). But as to this 
dictum see Lakshmibai v. O^anp it (d) ; Bhasker v. MahadeoCl^). The next 
authorities on the point are : Tvlirakshara, ch. 11, sec. 1, paras. 1 and 21 ; 
Stokes’ Hindu Law, p. 427; Mitakshara, ch. II, s. 11 ; Vyavahar M^yukb, 
ch. IV, s. 8, para««. 1 and 2 ; S'ok -s' Hindu Li,w, p. 84 ; Mandlik's Hindu 
Law, p. 77, ch. IV, para. 5 ; Stokes' Hindu Law, p. 51 ; Mandlik’s Hindu 
Law, p. 43. 

As to a grandmother, there is no decided case. There is a dictum of 
Wesbropp, G. J , in Taljaram v, ]SIathuradas{13), and it has been followed 
in Madhavram v. Dave Trambaktal (9). A grandmother is a specially 
mentioned heir, and the principle of stare decisis is not apnlicable. as there 
is DO decided case on the point. Her case, rherefore, should fall under the 
princirde laid down by the Full Bench in Bhagirthibai v. KahnujtraviX^). 

The following cases were also referred to ’. — Gojabai v. Shrimant 
Shahijirao (15) ; Manilal v, Bai Reiva fl6) ; Haribhat v. DuTnodatbhat‘ 17)', 
.Tankibai v Sundra (18) ; Huri D >ynl v. Grish Chuncier (l9j ; 
[208] Narsayya V. Venkayyni^O ; Virasavgappa v, Rudrappa(.^\)’, Venknta- 
ramakrishnci v. Bhujanga (22) ; MiUtit Vaduganadha v. Dora S*W9^ta(23) ; 
and Rachava v. KaLingapa 

Macpherson with Bhaishankar and 'Kanga and K.eshavhil 'Vithaldas, for 
respondent No. 1 (defendant No. 1). — No doubt in Wo^t'^rn India women 
take larger ris^hts of property than elsewhere — Mayne's Hindu Law, p«ra. 
36 ; Stok ‘s’ Mayukha. p. 77. But to this rule there are exceptions, e.g,, 
the case of a wi low inheriting from her husb «.nd and of a widow inheriting 
as a gotraja saoinda. We contend that the grandmother's estate is 
similarly limited. 

The following authorities were cited :—Miyne’s Hindu Law. s, 563 ; 
Stokes’ Hindu Law, p. 375 ; Mibakshara, ch I, s. 1, pi. 27 ; ctj. II, a. 11, 
pi. 9. 13. 25. 29, and 30; Stok ♦’s Hiu-lu Law, p. 548, s. 11, and p. 460, 
pi. 9 ; Mandlik's Hindu Law.'p. 8 I ; M^iyukh, ch. IV. s. 8, p. 19 ; Lakshmibai 
V. <7ayra77i(25l; 'Tuljiratn v. Mathitrnda.s{\S^', Rindabai v. A nnacharya{^*2,Q]', 
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(19) 17 C. 911. 
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(14) 11 B. 285. 

(17| 3 B 171. 

(20) 2 M.L J. 149. 

(29) 3 M 290. 

(26) 16 B. 206. 

675 


(3) 5 B.H C.R. O C. 128. 
(6> 2 B. .H8R. 

19) 2» B. 7.39. 

(12» 6 B. H O.R. 0.0. 1. 
(15) »7 B I 14. 

()R) 14 B. 6'2. 

( 21 ) 19 M. 110 . 

(24) 16 B. 716. 


1899 

SBP. 14) 

Fubb 

Bknch. 

24 B. 192 
(P,B,i = 
Bom. li.R.i 
674. 




24 Bom. 209 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1899 

8EP. 14. 
FCTLIi 

Bench. 

2t B. 192 
(F B.)t= 

1 Bom. L.R. 
574. 


Madhavram v. Dave Tramhaklal (1), as inberitance of female is concerned 
on fehis side of India has been conceded. Ib was also conceded that the 
property in the hands of Bai Amrat was sbridhan, but it was argued that 
the grandmother’s title was based on her marriage to her husband,—that is, 
she became a gobraja on account of her marriage. Gotrajadoes not mean 
gotraja widow only, and, therefore, we contend that there is no sufiScient 
ground to limit her estate- The contention is against all the principles 
laid down in the Mibakshara and the Mayukha —Lallubhai v. Mankuvar- 
bai (2). The definition of sapinda given ac page 425 in the said case is 
conclusive on the point. The Mibakshara. far from recognising marriage 
as any title to inherit, tries to put even the claims of widows and gotraja 
widows on the basis of blood connection—that is, they are said to be 
sapindas, because they are the medium for the blood of the husband to 
pass to the children. 


JUDGMENT. 


The judgment of the Full Bench was delivered by 

[209j Jenkins, C. J.—We are of opinion that the question of law 
referred to us should be answered in the affirmative, and in favour of the 
appellant. It is admitted that the maiden granddaughter inherited her 
father’s property as her sbridhan, and took an absolute interest in the 
same. There is also no dispute that the grand-mother succeeded to this 
property as heir to her granddaughter, and remained in possession of the 
same during her life-time, and on her death the property passed into the 
possession first of Manibhai and on his death of his widow the respondent 
No. 1, Bai Jadab, as representing the separated branch of the family. The 
grandmother Bai Amrat, however, made a will, and one of the executors 
of the will brought this suit against Bai Jadab, and three other co- 
executors, who refused to join in the suit to recover possession of Bai 
Amrat's property from Bii Jadab. The plaintiff-executor claimed that 
Bai Amrat book an absolute interest in the property as her sbridhan, and 
had power to disoose of it by will, and did so dispose of it. Bai Jadab, 
on the other hand, contended that Bai .\mrac had no such power, as she 
took onlv a widow’s limited interest in the property. The Subordinate 
Judge, Mr. Lilshankar, book the latter view, and dismissed the claim. His 
reasons briefly were (1) that, under the Mayukha law, which governed the 
parties, prooorbv inherited by the grandmother was her stridhau, but nob 
of the paribkashik or technical kind which goes to her heirs, but that this 
property came to her from her granddaughter as if this granddaughter had 
been her grandson. (2) That the maiden granddaughter was of the gotra 
of her father’s family, and Bai Amrat inherited the property as a widow 
in the family of this gotra, into which she had entered by reason of her 
marriage. (3) That as a widow inheriting the property of her husband’s 
gotra or family, Bai Amrat inherited only a limited estate like that of a 
widow or mother inheriting as heir to her husband or son respectively, 
and (4) Bai Amrat could nob, therefore, dispose of the property, whether 
moveable or immoveable, by will. 

In appeal, the referring Judges favoured the opposite view. The grounds 
on which it was based were principally (1) that, though in the texts 
which specially regulate the order of succession to a maiden, only brother, 
mother and father are mentioned, the list is [SlOj nob exclusive or 
exhaustive, and the father’s kinsmen come in as heirs after the father, and 

(1) 21 B. 739. 


676 


(2) 3 B. 338. 



XII.] 


GANDHI MAGAHDAIi MOTICHAND V. BAI JADAB 


24 Bom. 211 


amoDg these kinsmen, the paternal grandmother comes first in order under 
the Mitakshara law, and even under the Mayukha she comes in as a speci¬ 
fied heir before the sister and grandfather. Bai Amrat came in her own 
right, and not as heir to her husband. (2) Even if the special rules about 
succession to maidens bo left out of account, and the ordinary stridhan 
law, as it prevails in this Presidency, was applied, it did nob recognise the 
Bengal doctrine that once an heir has succeeded to a property as stridhan 
it ceases to be a stridhan in the hands of the succeediog heirs, and such ^ 
succession was governed by the ordinary law under which in this Presi¬ 
dency a female heir succeeding a female may inherit the property as strid¬ 
han. (3) That the analogy of the limited estate of a Hindu widow does 
not govern the rights of a grandmother when she succeeds as heir to a 
grandson or granddaugther, as she comes in in her own right, and nob in 
her husband’s right, (4) The distinction between female heirs coming in 
bv marriage and those who succeed by birth is a useful generalization, 
but is not quite accurate, and that the proper position to bold is that 
female heirs in this Presidency generally take absolute interest unless, as 
in the case of widows, special exceptions have been made by our deci¬ 
sions. (5) The referring Bench wore also of opinion that tho reasons 
given in Narsappa v. Sakharam(\) for assimilating the ease of a mother 
inheriting from her son to that of a widow inheriting from her husband 
were not good in law. They were, therefore, unable to follow that deci¬ 
sion as an authority in the present case. On these grounds, the referring 
Judges were of opinion that the grandmother in this case could dispose 
of the property she inherited as stridhan from her granddaughter by will. 
As the point was not free from doubt, the present reference was made to 
the Pull Bench. 

The arguments on both sides have been above set forth, and tho ques¬ 
tion for consideration is whether Bai Amrat had a full right to dispose of 
the property in dispute, or whether she had only a limited interest in tho 
same. The question as to the extent of the power of disposition turns 
upon the inquiry whether the [2tl] property on Bai Ararat’s death goes 
to her heirs, or to tho heirs of the person (her granddaughter) from whom 
she gob the estate. If tho property is proved bo be Bai Ararat’s stridhan 
property, there is no dispute as to her right to dispose of it. The property 
was stridhan in the hands of the granddaughter. This is admitted, and 
the only question is,—did it cease to be so in the hands of the grandmother? 
Mr. Maepberson, counsel for the respondent, considerably narrowed tho 
points in the controversy when he conceded the position that the law of 
Western India differed considerably from that prevalent elsewhere as to tho 
rights of female heirs. lie admitted that, governed as this Presidency is by 
the Mitakshara and Mayukha, the general rule is opposed to all limitation 
on the power of female lioirs except where, as in the case of widows, &c., 
such restrictions have been specially imposed. Mr. Maepherson laid stress 
chiefiy on two points and these alone require special notice. (1) It was con¬ 
tended that the texts which lay down the rules of succession to maidens, 
mention only three heirs,—brother, mother, father. No mention is made of 
the grandmother in this place, as is the case in the order of male succes¬ 
sion. If tho grandmother under these circumstances succeeds as heir, she 
can come in only as paternal kinsman in whicVi capacity she succeeds as 
the widow of her husband. She could, therefore, only take a widow’s 
limited estate.(2) It was next contended that the grandmother, like the 
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mother or the widow, is not gotrajs. proner, not being born in the family. 
They are all allowed to come in as continuations of their hu«^bands or sons 
respectively. The female gofcraja hairs proper, such as daughters and 
sisters, take an absolute interest under the law of this Presidency. But 
mother and grandmother are only sagotra and nob gotraja proper, and 
they take, as widows, a qualified interest only in inherited property. 
Neither of the two positions taken up by the respondents* counsel appears to 
ba properly sum orted by the text writers and the decisions of this Court. 

As regards the succession to maidens, no inference can b-^ drawn to 
the prejudice of the grandmother by reason of her name not being apeci- 
fi.>d along with the brother, mother and father in Baudhayana’s text— 
Mitakshara, ch. II, s. 11, pi. 26—30. This is a soecial solitary text which 
has necessarily to be [212] supplemented by other texts such as those quoted 
in Dayakrama from Paithuinasi or Narada (Daya. K. S.. ch. II, 1,21 or 
from the general law of sf.ridhan ; and where this law 9 .U 0 fails, from the 
still more general law of succession, Mitakshara, ch. IF, 11, 19 and 25- 
The special rules of stridhan succession have thus to be expressly or 
impliedly supplemented (Viramitrodaya, 241). The special heirs are first 
named, and then connection is established with the husband and bis heirs 
in the superior forms of marriage and with the mother and father in the 
inferior forms of marriage. Wnether the grandmother comes in by special 
mention, or on the strength of this general connection, no difference in her 
status results there^’rom. The essential point is if slie comes in her own 
right as owner of stridhan property. Under the Mii^akshara law, by rules 
of construction, she comes in first before the grandfather after the brother's 
son, and in the Mayukha sbe comes in by reason of special mention before 
the sister and grandfather. Sons and grandsons succeeding to the grand¬ 
mother's wealth are specially referred to in Mitakshara, ch. 11, s. 11, pi. 24, 
and the present case is the reverse when she succeeds other heirs. Bai 
Amrat, therefore, came in in her own right, and not as her husband's 
widow. This objoction, therefore, fails. 

As regards the ot her objection noted above, namely, that a grand¬ 
mother is not a gotraja, but only a sagotra sapinda, it need only bo 
observed that it is too late at this date to raise any doubts on this point. 
Both the Mitakshara and Ihe Mayukha, though they have their minor 
differences, agree in regarding the grandmother to be the first g-)! r 1 ja sapinda 
in the compact order of heirs, and both seem to rest their preference on 
express text such as those of Manu and other sacos. The grandmother’s 
claim was indeed found so strong that it served to help the widows of 
collateral saoindas to be also recognized as gotrnja sapindas— Zjallubhoy 
V. Cassibai (1), LiiUitbai v. Mankuvarbai (2). The word gotraja mav or 
may not bo otymologic.nlly correct, but the right of neirship it signifies 
cannot he questioned. Tne grandmother here also comes in as heir in her 
own right, and not ou the strength of a legal fiction of continuity. 

[813] Mr. Macpherson did not raise any objection to the other posi- 
tioDS laid down in the judgment of the referring Judges. The judgment 
of the Court of first instance appears to have been chit-fly influenced by 
the distinctions made in several cases between female heirs who enter 
the family by marriage and tho^^a others who are born in the family— 
Tuljaro7Ti v. Mfif/iurnrlas (3', Rivdabai v. Ajinch^irya (4) ; Madhavratn v. 
Dave Trambaklal (5). Westropp, C. J., first suggested this kind of 
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geoeralizatioa oontrastmg tbe two sets of heirs, and frequent references 
have been made in more recent oases. It is, however, clear that it is not 
the act of marriage, but the aapinda relationship, or capacity for tbe same, 
which it creates, that confers on tbe one class of heirs, as birth does on 
tbe other, the status they hold in the family. Toe daughters and sisters 
and nieces not being brought under tbe influence of Katyana and Manu 
and other prohibitory texts have secured a recognition of independence 
and dominion which has been denied to the widowed wife, mother, the 
daughter-in-law, or the widow of a collateral sapinda. It is a useful * 
generalization, as far as it goes, but it is neither precise nor suggestive if 
extended to all female heirs or relations. When, as in this case, tbe 
succession comes not through males, but through females, the female heirs 
who thus succeed can hardly be governed by analogies based on the patri¬ 
archal theory of a family held together by agnatic and dependent relation¬ 
ship. In the case of the succession to stridhan property the tie is quite 
distinct, and is based on a preference to maternal and female relations 
where the patriarchal analogies and preferences do not bold good. Tbia 
distinction anpears to have been lost sight of by the Court of first 
instance. The decisions restricting female rights, so far as they have 
gone, all relate to inheritance by widows from male heirs. In regard to 
female stridhan succession, the decisions have been all in favour of 
complete dominion. There are numerous decisions which assert the full 
dominion and absolute power of the daughter where she succeeds as heir 
to her father, and her right to dispose of by gift or will her ioherited sfcri- 
dhan prooertv has been affirmed repeatedly — Prafijivan/ias v. JOevkuvnrbai 
{il ; [214J Navalratn v. Nandkishor (2) ; Bkaskar v. AJahadcv (3) ; Kotar- 
basapa v. Chanverova (4) ; Haribhat v. Damodarbhat ( 5 ) ; Bulnkhidas v. 
Kesavlal (6\ Jankibai v. Siindra (7); Babaji v. BalajiX^'). Similar decisions 
have established the sisters’ and nieces’ right— Vinayak v. Ltakshviibai 19) ; 
Rindabai v. Annchaf yailO); Tuljara^n v. MathiiradasiXX). Tnese analogies 
must regulate the general rule when it has to be' applied to a female suc¬ 
ceeding as heir to another female. The analogies of dependent widows, 
mothers, collateral sapindas, and daughters-in-law inheriting from male 
heirs should, in our opinion, be regarded in this Presidency as exceptions 
to the general rtileof female inheritance— Bechar Bhagvau v. Bai L/akskmi 
(12) ; Praujionndas v. Devknvarbai (1) ; Vinayak v. Ijakshmibni (9) ; 
Idaraappa v. Sakharam fl3) ; Sakharam v. Sitabai (14) ; Bharniangavda v, 
Rudrapgavda \ Madhavram. v. Dave Tra7nbnklal{\ij) Gadodhar v. 

Cha^tdrubkagabai (17). The principle of dependence vvhich perhaps governs 
tbe extent of power may regulate tbe exceptions where widowed females 
inherit from males, but in all other cases the rule of absolute dominion 
must be allowed to prevail. 

On these grounds we think that the grandmother, Bai Amrat, had 
full dominion over the property she inherited from her granddaughter, and 
that she had full power of disposition in this case. 

Parsons, Ranadi-: and Growis, JJ.. concurred. 

Gandy, J.— I concur in the proposed answer to the <iuestioc: which 
has been referred to tbe Full Bench, but as 1 am unable to subscribe to 
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all the in the judgment just read by the learned Chief Justice, 1 will 
briefly state the reasons which have led me to the conclusion arrived at 
by mo. 

[21S3 Jt is unnecessary to add much to the judgment which I wrote 
when the question was referred to the Full Bench. Its main propositions 
have not been attacked by the learned counsel for the respondent, who 
before the Full Bench contended that (a) Amrat succeeded to the property 
as the widow of the grandfather, and, therefore, took but a limited estate ; 
(6) Amrat could nob be a goiraja sapinda, as she was nob born in the gofcra. 
will briefly notice these contentions. 


(a) The position taken up by the learned counsel was thus stated:— 

‘ In the case of a grandmother inheriting from a granddaughter I sub¬ 
mit that the grandmother takes but a limited estate. I contend for the 
same rule in the case of grandmother inheriting from her grandson, bub I 
am not so sure of my ground in that case as lam in the case of a grand¬ 
mother inheriting from her granddaughter. My reasons are that in chap. II 
of the Mitakshara, s. 11—on the separate property of a woman—is 
quite at the end of the chapter, and far removed from the sections dealing 
with the general rules of succession. The special text of Baudbayana as 
to a maiden’s property practically makes no difference in the present case, 
but when we come to the general rules for succession to a woman’s pro¬ 
perty (e. g , Mayukha, IV. 10, 28 and 30), we hud that the grandmother 
is not named, that is, she is excluded, and so she can only come in as the 
widow of the grandfather,—in other words, as the widow of a gotraja 
sapinda,—a position closely analogous to that of a widow inheriting from 
her husband, and so the estate on her death reverts to the heir of the last 
holder.’ 


Tlie answer to that contention is that the section as to woman’s 
property is found both in the Mitaksliara and in the Mayukha in an 
appronriato position, i. c., towards the close of the sections dealing with 
inheritance. There is nothing unnatural in this, nor any indication that 
where necessary the general rules of succession may not be applied. On 
the contrary, the inference is that those general rules must be called in 
aid. It is obvious that in the case of a maiden the rules in pi. 28 and 30 
of Mavukha, IV, s. 11, cannot be applied, for they depend on the form of 
[216] marriage entered into by the woman. They cannot avail in the 
case of a maiden. Therefore Mitra Misia after quoting Bauddhayana's 
text aids—"on failure of the mother and the father it goes to their- 
nearest relations”—(Sarkar’s translation of the Viramibrodaya, p. 241). 
And in the last section of the same chapter (idem p. 244) Mitra Misra 
sums up the conclusion that in the succession to woman’s property only 
those women ai*o entitled to inherit whoso right of succession has been 
expressly mentioned in texts such as ‘ The wife and the daughters also, 
— but that others are certainly prohibited from taking heritage by 
the texts of the Sruti and of Manu. Mr. Macpherson did not quote this 
passage in his argument. Perhaps it had escaped his notice: perhaps 
saw that it was in reality fatal to his argument that the grandmother 
Amrat had not taken as a named heir. For if she took 7 io^ as a named 
heir, then, according to the‘text just quoted, sho was a trespasser, and 
her adverse possession for more than twelve years made the property her 
own. and her heirs succeed to it; but if she took not as a trespasser, then 
it must have been as ^ named heir, and not simply as the widow of a 
gotraja sapinda, and this disposes of the learned counsel’s argument. 
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Further, the text the wife and the daughters also is the text of 
Yajnavalkya, which both in the Mayukha (IV, VIII, 1) and in the 
Mitakshara (II. 1, 2) forms the foundaEion of the general rules as to 
inheritance. There can be no doubt, therefore, that Mitra Misra was right 
in calling in aid the general rules, and that in this case Amrat succeeded 
to the property as specially named as the first of the paternal relatives, 
who would succeed in default of brother or parents. 

(&) The second line of argument needs but few remarks. It will 
suffice amoDg numerous authorities to allude to the remarks of Sir M. K. 
Westropp, C.J., in the well-known Jilankicoerbai's case (1), The fact 
cannot be g>iinsaid that the text books in Western India do—whether 
etymologically right or not—include the paternal grandmother among the 
ootrajas. She was by her marriage bora in the golra in which she inherits. 
How, then, does [2173 the case stand ? The learned counsel for respondent 
admitted that in Western India the general rule is that females inheriting 
take the full estate transmissible to their own heirs (C/. Mayne, s. 36), 
an exception .being the case of a widow inheriting from her husband. 
This exception is based on certain snecial texts, and is evideutly founded 
on the idea of the widow's dependeoce on her husband's relatives for 
mainteoance. The question is, does the case of a grandmothor inheriting 
from her grandchild come within the rule or within the exception ? To that 
my answer is obviously not within the exception, for she docs not succeed 
as -widoio. She succeeds as grandmother, whether her husband is alive or 
not. It may be that the principle of dependence, which perhaps governs 
the extent of power, may regulate the exceptions where widowed females 
inherit, but this principle would not auulv to a grandmother inheriting 
from a granucbild—whecher male or female—for the grandmother 
does no inherit as a widowed female. She need not be a dependent widow- 
Neither is the mother inheriting from her son. He may have acquired some 
property of which he is the sole owner and on his death his mother may 
inherit it, though her husband is alive, ami yet it has been held that the 
mother in such a case takes a widow’s estate only. This is so ; and for this 
reason it is necessary to review the decision in Narsappa v. Sakharam (2), 
which contains the ruling in question, which has been frequently referred 
to in subsequent cases, though it has not. I believe, formed the basis of any 
other decision. It may bo porfocbly good law in a province in which it is 
held that inherite<l property is not stridhan. But in Bombay, property in¬ 
herited by a woman (whether from a male or female) is stridhan. No 
distinction is drawn in the Mitakshara between property inlierited by a 
woman from a male and from a female. The language of Vijnanesvaia 
is broad and general, and there is no foundation for the idea that he did not 
intend to include botli sorts of property within his proposition (see remarks 
in Virasangappa v. Hndrappa (3)>. 

This is not a case in which we are asked to unsettle a rule of inheritance 
affirmed by a long course of decisions, and even if it were so. it is in mv 
opinion so manifestly opposed to law and reason [2l8j that we ought not 
to hesitate— Chotay I^al v. Cininno Lull (4). At present we are open to the 
reproach that our decisions are illogical and inconsistent. Mr. Mayne says 
that our mistaken view of a text of the Mitakshara is “ at the root of a 
conflicting series of decisions” (s. 565), and he naturally says (s. 5G7) that 
if the mother and grandmother when inheriting from a son or grandson take 


<1) 2 B. 383 (420). 
(3) 10 M. 110 (118). 


(2) 6 B. II C.R. A.C.J. 215. 
(4) G I.A. 15 (32) = 4 C 744. 
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an estate similar in all respects to that of a widow, the presumption is very 
strong that the passage should be interpreted in the case of other female 
heirs, so as to admit of a similar application. 

For all these reasons I bold that when Amrat inherited her grandchild’s 
property—whether it was (according to the old rendering of Mayukha IV, 
10, 26J as if the grandchild bad been a male, or whether the grandchild had 
been male or female—she inherited the fuU estate with power of disposing 
of it by will. This is the answer which in my opinion should be returned 
to the referring Bench. 

Order accordingly. 


24 B. 218=^1 Bom. L.R. 770. 

APPELLATE CIVIL. 

Be/ore L. H. Jenkins, Chief Justice, and Mr. Justice Candy. 


Valubai {Original Opponent No. 1), Appellant v. GOVIND 
KashinatH {Original Petitioner), Respondent.* 

[I2bh September, 1899.] 

Hindu law — Adopdon—Adoption of brother*s so?t— Datta homa—Omisstoa o^Datta homa 
ceremony ^-Adoption valid. 

Among Brahmans in the Presidency of Bombay the performance of the d'ltfa 
homa ceremony is not essential to the validity of the adoption of a brother’s son. 

[Cited. 27 Ind. Cas. 39 = 20 C.L.J. 319,3 

Appeal from the decision of M. P. Ehareghat, District Judge of 
Hatnaeiri. 

The applicant, alleging that he was the adopted son of one Kashioath 
Abaji Joshi, prayed for a cei^biticate to eoMect the debts due to Kashioath. 
The adoption was stared to have cnken [219] place on the 16th August, 
1896, and Kashinath died on the 3rd November, 1896. The applicant 
further alleged that Kashinath had left a will in his favour. The parties 
were Brahmans. 

Kashinath’s widow, Valubai (opponent No. 1), opposed the application 
and denied the adoption, and further alleged that even if a ceromonv 
purporhing to be an adoption had taken place it was defocbive and invalid, 
inasmuch as the dalta homa ceremony did not form part of it. She also 
denied the alleged will. 

The Judge granted the certificate, holding that Kashinath had made a 
will io applicant's favour ; that the applicant had been adopted by K«shi- 
nath ; ttiat the adoption was not invalid by reason of the datta homa 
ceremony not having been performed ; and that the performance of that 
ceremony was not necessary, as the applicant was a sagotra, being 
Kashinath’s brother's son. 

Valubai appealed. 

Narayan V. Gokhalc. for the appellant (opponent No. 1).—The 
alleged adoption was invalid, inasmuch as the datta homa ceremony was 
not performed. That is an e^^sential part of the ceremony of adoDtion 
among Brahmans. In Western Iiioia the Shastris have always insisted 
upon the performance of this ceremony. Amongst Brahmans there may 
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bo retracfeion till the d.ittiz homa is celebrated, but not afterwards. With¬ 
out it DO spiritual benetit can be obtained from adoption—West and 
Buhler, pp. 1032-4, 1125 6. According to Steele’s Hindu Law and Customs, 
pp. 46 and 184, its performance marks the completion of the ceremony 
of adoption—Bhattacbarya’a Hindu Law, p. 188 ; Sarkar on Adoption, 
pp. 379-80. In Suebut Rao v. Govindrao (1) the parties were nob Brah¬ 
mans. Tbe distinction drawn in that case with regard to the adoption of 
a nephew is not supporti-d by ihe Batbaka Cbandrika and the Batr.aka 
Mimansa. A nephew’s gotra is changed by his adoption, and, therefore, 
the datta homa is necessary. As to the mpaniog of the word "gotra ” see 
Dattaka Mimansa, s. II, pi. 4-7 ; Golapcbunder Sarkar on Adoption, 
p. 382 ; B-itbaka Mimansa. s. V, p1. 45, 46, 55 and 56 : and Dabtaka Chao- 
drika, s. II. pi. 17 ; Vyavastha Darapana, pp. 871-2 ; Sarasvati Vilasa, 
verse 30. Yama’s text on which bho Allahabad High Court has relied in 
Atma Ram v. Mndho i?uoC2). as woll as Rao C2203 Saheb Mandlik in bis 
Hindu Law, p. 483. is to be found in no code now extant, and is, therefore, 
nob binding—Mayne’s Hindu Law, para. 140. 

There is no decided case on the point so far as the Konkanastha 
Brahmans are concerood. In Ravii v. LAkshmibai (3), Farran, J., was 
nob nreparo i bo hold that religions ceremonies were nob necessary amongst 
Brahmans in Western India. The cases decided by the other High Courts 
are not applicable to the Konkinastha Brahmans. 

Religious ceremonies are striclty insisbed upon amongst the Konkan¬ 
astha Brahmans. We submit bhafi inquiry should be tnado as the custom 
relating to the performance of the Datta homa among thorn — Govind- 
ayyar v. Dorasami (4;. 

Vasudr.v G. Bhatidarkar, for bho respondent (applicant).—The Judge 
has considered the evidence in the case and has come to the conclu¬ 
sion that the ceremony of adoption ditl take place. What is essen¬ 
tial for the validity of an adoption is the giving and receiving the boy. 
In this Presidency bho Dattaku Chandrika and the Dattaka Mimansa do 
not possess the authority which they do in the other Presidencies. Here 
they are considered to be merely supplementary authorities on the subject 
— West and Buhler, pp. 10, 11. The performance cf datta homa is nob 
essenbijil for the validity of an adoption — Gopal v. Ilni^mant '5) ; Mandlik’s 
Hindu T^aw, p. 509;»Tolly on Adoption, pp. 159, 160; Strange’s Hindu 

Law, Vol. I, pp. 95, 96. The effect of the performance of dotta homa is to 
change the gotra of the a'iopted son. By the performance of the homa he 
exchanges the gotra of his natural father for that of his adoptive 
father. In the present case the homa was not necessary, because 
the adoptive father was the paternal uncle of the adopted son. 
The change of fhe gotra was not required— Govirzdayyar v. Dorosomi (4). 
It has been held that in the case of Shudras the rerformanco of the 
datta homa ceremony is nob necessary for the validity of an adoption. 
This shows that the ceremony is nob necessary to constitute adoption. 
In second appeal No. 1G5 of 1865, the [2213 parties to which were 
Brahmans, this Court (Newton and Warden, JJ.) Iield that the perform¬ 
ance of the^0J7z.a ceremony was not necessary to validate the adoption. 

Even if the adoption bo held invalid, we would be entitled to take 
the property under the will. The will operates as a deed of gift in our 


(1) I1S21) 2 Bnrrodaile 83. {2) 6 A. 27G. (3) 11 B- 391. 

(4i 11 M. 5 l9. 10). (5) 3 B. 273 f277). 
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favour— Nidhoomo7ii Debya v. Saroda Pershad Mookerjee (1) ; Kullean 
Sing V. Kripa Sing (2). 

Narayan V. Gokkale in reply.—The will shows that the testator 
inteoded that the gift should take effect after the adoption was made. 
The persona designata is the adopted son and not the nephew —Famindra 
Deb V. Rajesivar Das (3) ; Abbu v. Kuppammal (4) ; Shama Vahoo v. 
Dwarkadas (5). 

The authority of the Dattaka Chandrika and the Dattaka Mimansa 
cannot now bs questioned in Western India : see Waman Raghupati v. 
Krishnaji Kashiraj (6). 


JUDGMENT. 

Jenkins, G. J.—The respondent in this case applied in the Court of 
the District Judge of Babnagiri for a certificate to collect the debts of 
Kashinath Abaji Joshi. His application was based on the allegation that 
Kashinabb bad, on the 16tb August, 1896, adopted him as his eon and 
executud a testamentary document in bis favour, and on the 3rd 
November, 1896, had died leaving property within the jurisdiction of the 
Court. 

The application was opposed by the deceased’s widow, Valubai, and 
by Shivram Bapuji Josbi, who maintained that the adoption did not take 
place, or waa at any rate defective in a material particular ; that tbe 
alleged testamentary disposition was not executed by the deceased, or if 
executed was not understood by him ; and that in any case it would not 
operate irj the applicant’s favour if the adoption is not good. The District 
Judge has, notwithstantling these objections, granted the certificate 
sought, and it is from this decision the present appeal is preferred by 
Valubai aloue. 

The District Judge has founc^, as a fact, that on the IGtb of August 
there was a ceremony of adoption ; that there was a giving r 2223 and 
taking of the applicant in adoption; bub that tbe datta hovia ceremony was 
not performed. He has further held that the testamentary disposition 
(Ex. 49) waM executed by tbe deceased, that he was at that time capable 
of disposing, and that he knew and understood whac he was doing. There 
is ample oral evidence to support these conclusions, and notwithstanding 
the arguments urged against their correctness, such as the antecedent 
improbability arising out of the prior strained relations, the complete 
character of the previous dispositions, the failure to register, the omission 
of the ordinary rites, the inauspioiousness of the day and the other 
matters brought to our notice, we do nob think we should be justified in 
refusing to accept the District Judge’s finding of fact. The considerations 
urged before us must have been present to his mind, and he had the 
advantage, which we do nob enjoy, of having heard and seen the wit¬ 
nesses who have deposed in this case. Agreeing, therefore, with the 
Judge’s findings of fact, it is unnecessary that we should i*eview tbe 
evidence, and wo will confine ourselves to delaing with the points of law 
that have been urged before us. 

It has been contended (i) that the omission of the datta honia 
eerenaony is fatal, (ii) that even if that be not so generally, still it is so 
in this particular case, because there was an intention to perform that 
ceremony, and (iii) that the applicant cannot taka as persona designata 


(1) 3 I. A. 263 = 20 W.R. 91. (2) (1795) I Cal. S.D. 9. (.S) 12 I.A. 72 = 11 C. 463. 
(4) 10 M. 355. (5) 12 B. 202. (6) 14 B, 249 (269). 
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under the will, fix. 49. It has been argued before us that in the ease of 
the three regenerate classes—and the parties here as Cbitpavan Brahmans 
would fall within that category—the datta homo, ceremony is an indis¬ 
pensable rite. On the other side it is contended that, assuming there is 
a rule which prescribes the performance of that rite generally, still it is 
founded on a reason which makes it inapplicable where, as here, the 
adopted son is bis adoptive father’s brother’s son. This contention it is 
sought to support on the authority of a text, of cases, and writers of Long 
standing and acknowledged repute. 

The leading text on the subject is one of Yama, which has been thus 
translated : “ The homa or the like ceremony is not (necessary) in the 
case (of adoption) of the daughter’s or the brother’s son ; by the verbal 
gift (and acceptance) alone that is accomplished : this is declared by the 
Lord Yama.” In Babu Golapchiindra ^223"} Sarkar's work on Bindu 
Law an interesting account of this text is given from which it will be 
seen that though in no code now extant can this text be found, still it has 
made its way into works on adoption. This text was quoted as long 
back as 1821 by some Bombay Shastris who were consulted in connec¬ 
tion with the case of Huehut Mao v. Govindrao (1). Though the names 
of the parties concerned in that suit would indicate that they were 
^ahratbas and not members of the three regenerate classes, still the 
decision went upon no such distinction, and rule there enunciated was 
treated as being, at any rate in this Presidency, of universal applica¬ 
tion, and it was there considered that the adoption of a nephew would 
be valid even without a burnt sacrifice and would be complete by 
word of mouth alone. That case does not stand alone, for the same 
doctrine has been expressed and acted on in other cases. In an unreported 
decision of this Court, No. 165 of 1805, decided in August, 1865, the parties 
concerned being of the three regenerate classes, it was held by Newton 
and Warden, JJ., that the ceremony of datta homa was not essential 
to the legal validity of an adoption. Then in Madras it was held by a 
Pull Bench in the case of Govindayyar v. Dorasami (2), that even among 
Brahmans the datta homa ceremony was not necessary in the adoption of 
a brocher’s son, and the distinction arising out of identity of gotra 
enunciated in that case was further recognised in a later case of Man- 
ganayakamma v. Ahvar Setti (3). The same view is hold in the North- 
West Provinces, whore there is a Full Bench decision that in the case of 
Lakhni Brahmans the datta homa ceremony is not required to give 
validity to the adoption of a brother’s son {.Atma Mam v. Aladho Mao (4)). 

It was suggested before us. in argument, that there had been a 
similar decision in Bengal, and in support of this the case of KuUean v. 
Kirpa (5) was cited. That case, however, manifestly cannot bo called in 
aid, for the adoption was in Triliut and, bhoreforo, would be in the 
I^ritrima form where no religious ceremonies are required. But though 
this cannot be properly relied [2243 we find that the rule has not 

passed unrecognised in Bengal, for in the case of Nittyanu/id Ghose v. 
Kishen Myal Ghose (6) Mr. Justice Bayloy says : “ In addition to this, 
we have the prominent fact in the present case, that the adopted son is a 
brother’s son, a member of the same family, in regard to whom tho 
mere giving and taking may bo suilieient to give validity to the adoption.” 


(1) (1821) 2 BorraaUe 83. <2) 11 M. 5. <3) 13 M. 214 ( 219 ). 

14) 6 A. 276. (5) (1795) 1 Cal. 8.1). 9. (6) 15 W.R. 300. 
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As against these cases we have been referred to the deoisioni of 
Farnin, J., in Ravji v. Lnkshmibai (1\ where at page 395 he says that he 
would hesitate long hefore holding that an adoption is valid among Brah¬ 
mans, even in Wescern India, without the performance of the essential 
religious ceremonies. But to this expression of view it may be answered that 
the oi'inioo, though entitled to great weight as proceeding from so emineot 
a Judge, was after all not a part of his decision, and that the special 
point with which we are now concerned was not before the Court. 
But, then, it is said that there is no true foundation for the principle 
on which these cases profess to be based, so that we will now shortly 
proceed to examine that principle. Tne case of Huebut Rao proceeds upon 
the text of Yama which we have already quoted, and if that text is to be 
tftknn as a governing rule, it places the matter beyond question. In Alma 
Ram's case, too, reliance was placed on Yama's text as applicable to 
Bakhni Brahmans. So that it must be concede 1 that, though the text 
cannot now be traced, it has been regarded in two Presidencies as govern¬ 
ing this question. Tne Full Bench of the Madras Court In Govind-iyyar’s 
case in coming to the conclusion that, when the adoptive father and the 
adopted son are of the same goirn^ the datta homa ceremony is not 
essentia!, did not rely on the text of Yama, but proceeded uuon the opinion 
of Ellis as set forth in Vol. II, Strange’s Hindu Law, at p. 104. By way 
of answer to this, Mr. Gokhale, adouting for this purpose an argument 
derived from Babu Golapchunder Sarkar’s Book on Adoption at u. 382, 
has urged that the rule founded on the absence of any change of gotra is 
due to a misconception; for gotra in this connection means “state of 
lineage ” and not “connection by the same ceneral family and conse¬ 
quently in every adoption there must £225] be a change of gotra and, 
therefore, a datta hotna ceremony. In support of this reference is made, 
to pi. 4-7 of the Dattaka Mimausa, s. II. Placitum 4 cites a text of 
Vriddha Giutama, which is translated by Mr. Sutheilrnd as follows: — 
“The sons given, purchased, and the rest, who are adopted from those of 
his own general familv, by observance of form, acquire the state of lineage 
igotraja) to the adopter,” and it is this text which is the foundation of this 
arcument. This same text is also to be found in the Mayuka, Chap. IV, 
8. V, pi. 33. where it is translated by Mr. Mandlik as follows :—*’ The sons 
g’veo. purchased, end the rest whose ceremonies have been performed in the 
adopter’s gotra en^or the gotra bv the observance of the ceremony.” This 
rendering is perhaps hardly as favourable to the argument. Be that, how¬ 
ever. as it may, we 6nd that the t-xt writers as well as the cases have not 
in this connection ascribed to the word "gotra " the meaning sugg* sted by 
Mr. Gckhale’s argument. They, in conformity with tlie cases to whiuh 
we have referred, propound the view that the pHrbies may stand to each 
other in such a relationship as that adoption affects no change of gotra, 
and that when this is so. the datta homa ceremony is not necessary. 
Thus at p. 89 of S'rango’s Hindu Law. Vol. II.it is said “ ceremonial 
adoption cannot he necessary in the case of a Sudra, since by the datta 
homam the adopted son is converted from the stock igotram) of the 
natural, to that of his adoptive father; and Sudras have no gotra:" 
Then, again, in an account at p 219 of the same volume of the ritual 
of datta homa from the Dafcta-Mimansa of Savara Swami communicated 
by Mr. Ellis, after describing the ritusl. it is stated “the above rite 
regards the adoption of a son from a different gotram:* and further on 


(I> 11 B, 381. 
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there is the following passage:—** It ia further observed by him that the 
author declares this ceremooy to regard only the adoption of a sou frocn 
a different golram ;—that though not imoroper, it is consequently not 
necessary when the adopted child is taken, as in the great maiority of 
instances it is, from the adopted father’s gotram” 

Then, again, Mr. Sutherland, the transl-itor of the I>attaka Mimansa 
and X>abtaka Chaadrika, in bis Synopsis of the Sindu JCjaw of Adoption 
seems to think that a nephew affiliated by an C2263 uncle may not come 
wiohia the rule which pr 0 <»cribes the observauco of religious rites. (Head 
Third, last paragraph.) While Mr. S eele in his book on the I^aw and 
Custom of Hindu Castes within the Dekkhan Provinces writes that it is 
said the homa ceremony is unnecessary in the adoption of a brother's son 
which is performed by wakyadan or verbal gift ; and in support of this he 
refers to 2 Borrodaile, 85, and, on the authority of Bhalchundra Si^astri, 
he says the same rule holds in the case of an elder brother. Later on be 
says: On account of the previous enquiry, few cases can occur of the 

discovery subs’^quent to adoption that the boy has not been adopted in 
the prescribed oider, or that his age exceeds the limit, or that he was an 
only son, or that the consent of the prescribed persons has not been 
obtained ; shouM such a discovery be made, the adoption cannot be 
annulled after the above ceronaonies have been performed, and they are 
not essential where the adoutee is of the same qotra. But in case of 
discovery that the boy, being of another golra, was not adopted with 
those ceremonies, or that he was of another caste, the adoption is null." 

These are all writers of considerable authority, and now of some 
antiquity, so that in face of their op'nions and of the decided cases and 
the text of Yama, to which we have referred, it would nob be right for us 
at this date to impose upon the adoption, in this province, of a brother’s 
son as an essential condition of its validity the performance of the datta 
Jiom'% ceremony, even though the parties be member.s of one of the three 
regenerate classes. This is eminently a case in which the principle stare 
decisis should be applied, and if we wers now to accede to the proposition 
for which the appellant contends, it might, for aught we knovv. distrub a 
large Dumber of titles to property. In our opinion, therefore, we must 
hold that in the adoption of a brother's son the datta homa ceremony is 
nob essential in this province. 

This brings us to the point whether the adoption was bad in conse¬ 
quence of the failure bo perform an intended coromony. In support of 
this contention we have bsen referred to s. 144 of Mr. Mayne's Book and 
tbe auihoritio^ he there names. It appears to us that this is not so much 
a rule of law as an ioferenr-e of facb, an 1 all that it comes to is, that the 
omission of a rite may, [227} under certain circumstances, induce the 
inference of an ictention that the adopnion should, until the subsequent 
performance of that rite, rom vin incomplete. If, however, the omission is to 
be attributed to a determination to abandon that pert of the adoption 
without any intention of perfonnina it at soma subsequent time, then 
there would be nothing in it to make the omission of the ceremony, if 
unessential, fatal to the adoption, for it evidences no intention inconsistent 
with a determination that tbe adoption should be regarded as final and 
oCmplete. In our opinion, on the facts of this case, the omission does 
nob lead to the inference that there was an intention to leave anything 
unfinished with a view to its comnletion on a later day, and we see 
nothiug in it that would invalidate the adoption. 
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Having arrived afe these ooncIasioQS. from which it follows that there 
was a good adoption, it is unnecessary to consider whether the respond¬ 
ent could have claimed under Ss. 49 as p&rBonci designata^ for be clearly 
takes, if, as we bold, the adoption was good. The result is that the 
appeal must be dismissed and the decree of the lower Court affirmed 
with costs. 


24 B. 218 =» 

1 Bom. L.R. 

770. 

APPBDIiATE CIVIL. 

Before Sir B. H. Jenkins, Ghiej Justice, and il/r. Justice Gandy. 


Decree confirmed. 


24 B. 227=^1 Bom. L.R. 786. 
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DOSai Talakshi {Original Plaintiff), Appellant v. SHAH 
IJjAMSI Vblsi {Original Defendants), Respondents.*^ 

[18tb September, 1899.] 

Wager—Wagering coniracie —Satfea ireinsaciions—Suit to recover b* okerage in respect of 
satta transaclions-^Bombay Act III of 186S— Contract Act IIX of 1872), s. 30. 

PiaiatifI was employod by defendants to eater into cotton transaotions on their 
behalf at Dbolera. The oontracts for the sale and purobase of cotton were made 
on terms cootained in a printed form which incorporated the rules framed by the 
cotton merchants of Dholera. These rules expressly provided for the delivery of 
cotton in every case and forbade all gambling in differences. In spite of 
these rules, and the express terms of the contracts, the course of dealings was 
such that none of the oontracts were ever completed except by payment of 
[228] differences between the contract price and tbe market price in Bombay on 
the Vaida day. The plaintiff entered into numerous transactions of this kind on 
the defendants' bebaU. He now sued to recover from them the balance due to 
him on account of brokerage, commission and losses incurred in tbe said trans¬ 
actions. 

Held, that the transactions were a mere gambling for differences, and no suit 
would lie, under Bombay Act HI of 1865, to recover any of tbe items connected 
with such transactions. 

In order tc determine whether a contract is a wagering contract, tbe Court 
will not only look at the terms of the written contract, but also probe among the 
surroundiog circumstances to find out tbe true intentions of the parties. 

Universal Stock Exchange, Eimited v. Strachan (1) and In re Oieve (2), 
followed. 

[R., 30 B. 83 {89 and 99) = 7 Bom.L.R. 385 ; 9 Bom.L.R J25 (136); 15 O P.L.R. 58 
(61) ; D., 14 M L.J. 326 (328) ; 46 P.R. 1901=95 P.L.R. 1901.3 

Cross-appeals fi*om the decision of Rao Bahadur Lalshaukar Umia- 
Shankar, First Class Subordinate Judge of Abmedabad. 

The plaintiff Dosbi Talakshi Zaverbhai sued to recover Rs. 1,655 from 
tbe defendants Ujamsi and bis brother Chotalal. He alleged that Ujamsi 
and Chotalal were owners of a firna at Dholera, carried ou in the name of 
Ujamsi Volsi ; that on behalf of this firm he had entered into large cotton 
transactions at Dholera as commission agent; that there was a balance of 
Rs. 1,655 due bo him on account of brokerage, commission and losses- 
incurred in these cotton transactions. 

Defendant No. 1, Ujamsi, pleaded {inter alia) that tbe cotton trans¬ 
actions in question were all satta dealings, or wagering contracts ; that it 


* Cross-appeals Nos. 77 and 78 of 1899. 

<1) (1896) Ap. Ca, 166. (2) (1899) 1 Q.B. 
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■was never iiitended fco perform any of the contracts by actual delivery of 1899 
eottOD, but that merely tbe differences in price were to be paid or received Sep. 18. 

on the Vaida day ; and that no brokerage or commission could be claimed - 

in respect of such transactions. ApphI*- 

X)efeodant No. 2, Chotalal, pleaded that bo was not a partner in the LATE 
firm of Ujamsi Velsi, and had no concern with the said transactions. He, OlViL 

therefore, denied his liability to satisfy the whole or any part of the _ 

plaintiff’s claim. 24. B. 227 — 


The Subordinate Judge held that Ghotalal (defendant No. 2) was not 1 Bom. L.R.. 
a partner in the firm of Ujamsi Velsi ; that the cotton transactions 786. 

entered into by the plaintiff on behalf of the [229j defendants’ firm 
were speculative, but nob wagering ; and that he was entitled bo recover 
from defendant No. 1 alone the amount claimed. He passed a decree for 
the plaintiff. 

The parties preferred cros^-appeals to the District Court. These 
appeals were afterwards transferred to the High Court. 

Ganpat S, Rao, for plaintiff-appellant. 

Bhaishankar, for defeodant-respondeat. 

The following authorities were cited in argument :— Universal Stock 
Exchange, Limited Strachan (1); In re Gieve (2) ; Tod v. Lakhmidas (3) ; 

Perosha Cursetji v. Manekji Dossabhoy (4). 


JUDGMENT. 


Jenkins, C. J. —The plaintiff has brought this suit to recover Rs. 1.655 
as the amount due to him on a balance of account, and in the Court 
of the First Class Subordinate Judge of Ahmedabad he obtained a decree 
for Rs. l,3o0-8-0 against the first defendant alone. From this decree 
both the plaintiff and the defendant No. 1 have appealed, and both appeals 
have come on for hearing'together. 

Od tbe plaintiff’s part it is contended that the lower Court should 
have awarded him tbe full sum be claimed, and that it should have passed 
a decree for that amount against Chotalal, the second defendant, as well as 
against Ujamsi, the first defendant. Ujamsi. tbe first defendant, on the 
other hand, has contended that the pUiotiff’s decree should have been for 
less than it was, as the Rs. 1,359-8-0 awarded was in part made ud of 
sums attributable to. or connected with, wagering contracts. It will be 
more convenient to dispose of this last point first. 

Wagers are not favoured by the law, and agreements by way of wager 
are void The Contract Act, s. 30. In this Presidency the law on 
wagering agreements is carried still further, for by the Bombay Act III of 
1865 contracts collareral to wagers cannot support a suit. Wagering 
transactions may assume a variety of forms, and a type with which the 
Courts have constantly dealt is that which provides for the payment 
of differences. Toac such a br.in^aobion comes within the mischief of those 

directed against vpagers. is beyond doubt, and 
l230J it is said that some at least of tbe transactions on which the 
plaintiff s claim is based fall within that category. 

To decide whether or no those transactions were by way of wager, it 
will be necessary to give a short narrative of the more salient facts, 
promising this by way of explanation that at present I will speak of tlie 
defendanc Ujamsi alone ao«l bo tbe exclusion of Chotalal, reserving for 
consideration later on tVie relationship bstwoon tlie two. 


(1) (1896) A.C. 16G, 
(3) 16 B. 441. 


(2) (1899) 1 Q.B. 794. 
(4) 22 B. 899. 
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Ujnmsi resided ab the dabe of bhe dealings in hand at Xjimri, but he 
also carried on business at Dholera, where the plaintifif lived and worked. 
At Dholera, dealings in Broach cotton are a favourite commercial pursuit, 
and have been so far some time past. The merchants of the place seem 
to have been so much interested in this class of business that they framed 
and passed a set of rules which provide with an unqualified emphasis that 
cotton must be delivered. All gamblers in differences are excluded : they 
are to find no place among the cotton dealers of Dholera. Then it seems 
that there is in common use a printed form which incorporates tbe rulea 
of Dholera, and it is by the necessary adaptation of this form that all tbe 
contracts with which we are now concerned were made. Talakshi made 
these contracts on Ujamsi’s behalf. Now, if only wo could stop at this 
convenient spot—look only to tbe contracts and tbe rules, all would be 
well, for they repel the idea of anything that savours of a wager. Un¬ 
fortunately, however, that cannot be, for the law says that we must find, 
as best we can, the true intentions of the parties ; we must nob take bhem 
at their written word, but we must probe among bhe surrounding circum¬ 
stances to find out what they really meant. This I take to bo the result 
of the decision of the House of Lords in tbe case of Universal Stock Ex^ 
change. Limited v. Strachan (1), which has since been followed in the more 
recent ease of In re Giecc (2). We are nob, and we must not. be bound by bhe 
mere formal rectitude of the documents, if in fact there lurks behind them 
the common intention to wager, and parties cannot be allowed to obtain 
from bhe Courts any sanction for their wagers merely because they use a 
form which is not a true expression of their common purpose and intentions. 
But [231] then it has been argued that we are bound by two earlier deci¬ 
sions of this Court— Tod v. Lakhmidas (3) and Perosha Curselji v. Manekji. 
Dossabhog (4). I have carefully examined those cases, but without 
finding in them any proposition of law which does nob agree with the 
principles I have attributed to tbe two English cases. It is true that in 
those cases it was held that the contracts or transactions under considera¬ 
tion were nob by way of wager, bub that in no way touches the present case. 
The conclusions at which bhe learned Judges there arrived, turned on 
their findings of fact that the intention bo gamble was nob established by 
the evidence. But the findings of fact in one case furnish no authority or 
even guiianceas to what bhe tiodings of fact should be in another where 
the evidence is not the same. Both cases recognise, as ind^-ed they were 
bound, the soundness of the proposition that the paper expressions of the 
parties wore nob a conclusive clue to their real intentions. 

I now, therefore, pass to consider the question what in this case was 
the intention of the parties concerned, a matter manifestly to be deter¬ 
mined solely on the evidence in this c^ase. The surrounding facts are so 
suggestive that Mr. Rao was constrained to urge us nob to look at them : 
he would have it that they wore not fitting objects for our gaze ; that we 
have only to regard bhe iutonbioD with which the contracts were made, 
not the mode in which they may have been performed. It i<5 quite true 
that we are only concerned with the intentions of tbe contracting parties, 
but there arises the important question, how are we to learn what those 
intentions were except from those surrounding circumstances ? They and 
the position of the parties and the history of dealings of this class are 
legitimate, though not exclusive, matbor.s for our investigation into the 


(1) (189G) A. O. 166. (2) (1899) 1 Q. B. 794. 

(3) 16 B. 441. (4) 22 B. 899. 
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true iDt-ention of the parties. The subjeot of these dealings is 3roaoh 
cotton, a commodity which apparently never finds its way either by 
production or delivery to Dholera. The account or difference is settled 
according to the rate at Bombay on the 25th of IMarcb, and it is in 
Bombay that delivery is to be made. Sere in each case the contract was 
made at Dholera, between men of Dholera. and under the rules of Dholera, 
and from the evidence we know that the witnesses who have been C232] 
called have nob been able to indicate with certainty or even to suggest, with 24 B. 227 = 
one doubtful exception, a single instance since the formulation of those ^ Bum L.R. 
rules in 1892 in which any one of numerous contracts similar to that with 786. 
which we are now dealing has been completed otherwise than by payment 
of differences. Is it an unnatural or strained inference to draw from these 
facts that behind these apparently innocent documents there is a tacit and 
recognised understanding according to which parties who enter into these 
contracts do so without any intention of performing them otherwise than 
they have consistently and without excf'ption been performed,—that is 
to say, by payment of differences’? In my opinion that is the reasonable 
and natural inference to be drawn ; it agi'ees with the experience of the 
past ; and it represents the actual results in the particular instances we 
are now considering. Much has been made of a man said to be employed 
in Bombay and authorized to take delivery here of cotton under the 
contracts. I, however, attach little, if any, importance to this sinecurist ; 
his existence and appointment are but a part of the scheme, and he, like 
the documents, is but an item of the scheme by which it is sought to give 
to the dealings an appearance that is no part of their true and real nature : 
it is all a mere blind. 

The conclusion, then, to which I come is that the dealings in cotton 
out of which a great part of the plaintiff's claim arises were by way of 
wager. If this be so, then in this Presidency no suit by the plaintiff, 
though ho may have only been an agent, can be allowed, for this is the 
result of the iar reaching terms of the Bombay Act HI of 1865. Therefore 
the plaintiff cannot recover the sums connected with these contracts and 
this would exclude the items of Rs. 8-4, 15-13, 42-3 and 6-2-9 disallowed 
on other grounds by the learned Judge. The claim for Rs. 2*23-1-3 for 
interest must also be disallowed, as I agree with the lower Court that the 
plaintiff has failed to establish his claim to it. Tnis will leave, as the sum 
recoverable, Rs. 816-2-9. and he will further be entitled to interest on that 
sum from the commencement of this suit. 

It only remains to be considered whether Cbotalai should not be made 
liable for these amounts as well as Ujamsi. Toe facts relevant to this 
issue may be shortly stated thus. It is conceded [2333 that the two were 
jointly interested in the business from 1869 up to January, 1895, but 
from then it is contended that the business belonged to Ujamsi alone. 

Now the law provides, in the clearest terms, that when the question is 
whether persons are partners, and it has been shown that they have been 
acting as such, the burden of proving that they have ceased to stand to 
each oeber in that relationship is on the person who affirms it. Therefore 
the burden of proof in this case clearly lies on Chotalal ; and bow does 
he seek to discharge it ? He relies on the fact that the business ceased 
to be carried on in his name as had been the case, and was thenceforward 
conducted in Ujamsi’s name. He does not himself venture into the 
witness box to support bis case : it is not suggested that any notice of 
dissolution or severance was published or circulated among the customers ; 
the shop was carried on in the same place ; the stock remained the same. 
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1899 Cbofcalal does not produce the partition deed on which be has in other 
SEP. IS. cases relied, and until after the evidence was closed not a single book of 

- account was forthcoming. Then it was that one of the Liimri books 

APPEL- v?as produced, and we find in that book an entry of April, 1895, strongly 
LATE indicative of a continuance to that. date of the joint liability of the 
Civil. brothers. Much has been made of the fact that in the plaintiff’s 

- books the account stood in Ujamsi’s name, but then admittedly some 

24 B 227= of the trmsactions recorded in that account were at a time when 
1 Bom. L.R. the brothers svere jointly interested and before even the date of the 
786. suggested separation. In addition to this, the plaintiff has sought to 
utilise certain decrees, which form j. ai t of the record, but which the 
lower Court refused to consider on this point. The question of their 
admissibility has been argued before us with considerable earnestness, 
but I do not think it necessary to express any opinion on this point. To 
my mind Cbotalal has wholly failed to discharge the burden cast on him ; 
indeed I think it no exaggeration to say that apart even from the decrees 
the evidence the other way is overwhelming, and I feel no doubt that the 
plaintiff is right in his contention that Chotalal as well as bis brother 
must be made liable. 

The decree of the lower Couvc must, therefore, be varied, and we 
now direct that there should be a decree against both Ujamsi [239] 
and Chotalal for lls. 8l6“2-9 with interest at 6 per cent, per annum from 
the institution of the suit. Plaintiff to get half his costs in the Court 
below from both defendants and half the costs of appeal No. 77 from 
defendant Chotalal. No costs in appeal No. 78. 

Candy, J. —!□ these cross^appeals a uoiut of very wide importance 
arises. Talakshi, the plaintiff and agent of his principal, Ujamsi, sued to 
recover from Ujamsi the balance of an account current between them. 
The principal items in that account were on the debit side a sum of 
Rs. 6,7G7*6-5, due on certain cotton transactions entered into by the 
agent at Dholera on behalf of his principal at Limri, and on the credit 
side a sum of Rs. 6,200, which we find as a fact wore caused to be paid 
by the principal (Ujamsi) —not. as be says, as a loan to bis agent 
Talakshi, but as a part setblemeut of the balance due on the cotton 
transactions. The question for our consideration is whether these cotton 
transactions should not he excluded from the account under Bombay Act 
III of 1865. on the ground that they were wagering contracts. 

The First Class Subordinate Judge, on the authority of Tod v. 
Lakhmidas (1). held that as there was no evidence to show the intention 
of the parties when the contracts were entered into, the transactions 
though speculative must be taken to be not wagering. Since the above 
decision was given, two important cases in Bugland on the point have 
been reported. In Universal Stock Kxchangc v. Strachan (2) io the 
House of Lords in 1896, Lord Halsbury. L.C., and Lord Herschell 
delivered important judgments dealing with these wagering contracts, viz.. 
contracts to pav difierences: and in March. 1899, the subject was again 
considered by the Court of appeal in In re Gieve (3). In the former case 
it was Dointed out that “ the %vhole transaction has to be looked to and 
the whole nature of the institution whatever it is.” On the evidence in 
that case it appeared that it was a concern expressly designed for the 
purpose of enabling people to gamble in such a way as to evade the provi¬ 
sions of the law. There were certain “terms of business” which the 

<1} 1C B. 441, <2) (1896) A.C. 166. (3) (1899) 1 Q.B. 794. 


692 



XII.] 


DOSHI T^IiAKSHI V. SHAH UJAMSI VEIiSI 24 Bom. 236 


customers were called on £225] to sign, and which were to constitute the 
contractual relations between the parties. Lord Halsbury thought that the 
whole scheme appeared to be intended with great ingenuity to pretend that 
there is to be a real transaction, and Lord Herschell said (p. 173) ; “The 
proposition amounts to this, that parties who intended to gamble with one 
another, but wanted to have the security against one another of being able 
in a Court of Justice to recover their bets, could compel a Court of Justice 
to adjudicate and secure to them their bets by a judgment, if only they 
inserted in their contract a provision which might in certain events be¬ 
come operative to compel the goods to be delivered and received, although 
neither of them anticipated such a contingency ; the purpose of inserting 
the provision creating an obligation being only to cloak the fact that it 
was a gambling transaction and enable them to sue one another for 
gambling debts. The proposition contended for by the learned counsel 
for the appellants would really lead to that result, and I should require 
much consideration before I gave my assent to a proposition involving 
such consequences.” The above remarks are very applicable to the present 
case, in which the cotton merchants of Dholera arranged “ terms of busi¬ 
ness ” for dealing in Broach ginned cotton (Ex. 70) with the obvious 
intention of evading the law. I say obvious, because it must be taken 
as a fact that the course of such business is for no delivery to be ever 
given or taken, ditfereoces merely being paid. As Lord Herschell said 
in the above quoted case, the documents themselves, coupled with the 
nature of the transactions entered into, the position of the parties who 
entered into them, raised a question for the jury whether these were 
real transactions of commerce, or whether they were a mere gambling 
for differences. These are first appeals, in which wo are judges of fact, 
and I have no doubt that as a fact all the parties concerned in those 
transactions wei*o simply gambling for differences. 

The recent case of In rc Gieoc (1) is equally strong. In thatcas'^ the 
Judge of the Court of first instance, like the Subordinate Judge in the present 
case, held that though there was the gravest suspicion that the transactions 
between the parties were purely gambling transactions, there was nob sutli- 
cient evidence £236] that the parties had laid their heads together to conceal 
a bargain for differences only under cover of a bargain which, though no 
doubt primn facie rosulbiog in diffeioaces only. wa<» yet to some oxtont a real 
bargain. This decision was reversed by the Court of appeal ; and tliough 
of course a decision on facts in one case cannot ba conclusivo for a decision 
on faots in another case, we may avail ourselves of tlie remarks of the 
Judges in the former case as showing wliat facts they regarded as salient, 
and in what way tiiose facts bore on the conclusion at which the Judges 
arrived. Kigby, L.J., said (p. 801): “The veal question is, wliab is 
the true construction of this contract note ? The very condition that it 
is to he optional for the purchaser to take up the stock shows that he is 
not bound to do so. He may do so if he chooses, by paying an extra sum, 
but not otherwise. This, therefore, is a contract for the payment of 
differences, and for nothing else. No doubt these coudibions are put in 
to make it appear that they are intended to protect the selling broker, but 
I am glad to say they are nob sullicient to blind this Court to the real 
nature of the transaction, which was that there was no intention whatever 
to deliver or accept stock : the condit’ions are nob intended bo bo acted 
upon at all.” And Vaughan Williams, L. J., said (p. 802) : “ [ am rather 
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inclioad to the view that the contract is ooe which eotitled Moss lo insist 
on the delivery or the acceptance of stock. Therefore I base my judgment 
on the same grounds as those upon which the opinions of the learned 
Lords were based in Universal Stock Exchange v. Strachan —that is to 
say, assuming that this cjntract is a contr-act which, on the face of it, 
would enable one or both of the parties to insist on delivery or accept¬ 
ance, the mere fact that the contract contained such a term would not 
prevent the Court from asking the question whether the transactions 
between the parties were really based on the contract if that was t he true 
meaning of it, or—to use the words of Gave, J., in his summing-up to the 
jury in Universal Stock Exchange v. Strachan —'notwitbstandiug those 
ostensible terms of business was there a secret understanding that the 
stock should never be called for or delivered, and that differences only 
should be dealt with? If there was that secret understanding, then the 
plaintih* is entitled to recover his securities. If there was not that secret 
understanding, then he is not entitled to recover them.' ” 

[237] Having regard to the principles so clearly enunciated in the 
above cases, I have no doubt that all the cotton transacrions in the present 
case were a mere gambling for did'erences, and that all the items in the 
account connected with those transactions must be excluded. This dis¬ 
poses of items (l), Ks. 24-1-0, (2), Rs. 42-3-0, (3), Rs. 6-2-9. which Mr. Rao 
for plaintifT-appellant, Talaksbi, urged us to allow. Item (4), Rs. 223-1*3, 
is an item of interest said to be due on the other items in the account (not 
cotton transactions), the piiucipal ones being the items of Rs. 500 and 
Rs. 600. But we agree with the learned Subordinate Judge that no 
custom to charge interest on such current accounts has been proved. 

The only other point in Talaksbi’s appeal ;« whether the decree 
should have been against Ujamsi alone or against Ujamsi and his brother 
Chotalal. I have no doubt, on the facts found, that the decree should 
have been against both brothers. Both had been partners in the 6rm. 
Exhibit 67 is a letter from the firm at Limri to Talakshi about one of the 
transactions between the firm and their agent. It is dated Kartik 1951 
(November. 1894). The new firm is nob said to have been opened till 
Posh 1961 (January, 1895), It is not pretended that any intimation was 
given bo Talakshi of the dissolution of the old firm and of ibo starting of 
the new firm, Chotalal did not venture to go into the witness box and 
give evidence. The burden of proof clearly rested on him : and in my 
opinion be failed bo di'^charge biiat burden. 

I would vary the decree ol the louver Court by awarding to plaintiff 
from defetidaois Nos. 1 and 2 Rs. 816-2-9 with 6 per cent, interest from 
date of suit till pa > ment. Plaintiff to get half his costs in the Court below 
from both defendants ; and half the costa of appeal No. 77 from defendant 
Cliobalal No costs in appeal No. 78. 
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[2381 APPELIjATE CIVIL. 

Before Sir D. 3. Jenkins^ Chief Justice^ atid Mr, Justice Itanade. 


SaYAD SaIFULLA {Original Oefendant^y Applicant v. Sayad HaJI 
Miya, a Minor ^Original Plaintiff), Opponent.'*’ [195h September, 1899.] 

JL/inor— Mainlatdars' Act{Botn.ActIlIof\SlQ), as. &, Ott and 9-^^(iinlrttdtr's Court • 
—Poss s’iory suit by a minor plaintiff rt^presented by his guardian—Plaint signed 
and verified by the pleader of the guardian—Right of the minor to sue, 

A minor may sue or be sued in a Maoilatdar’s Court he being represented by 

a properly appointed guardian. 

A guardian mother having on behalf of her minor sou brought a possessory 

suit IQ a Mamlatdar's Court. 

Held, that the pleader appointed by her could sign and verify tbe plaint. 

Application under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision 
of Rao Sabeb Bulakhi B., Mamlatdar of Ghorasi in the Surat District. 

The plaintitf, a minor represented by his mother and guardian, brooghb 
a summary suit in the Mamlatdar’s Court to recover possession of certain 
property from the defendant. The Mamlutdar awarded the claim. The 
defendant applied to the High Court in its extraoi'dinary jurisdiction to set 
aside the order of tbe Mamlatdar and obtained a rule nisi. It was contend¬ 
ed (a) that the plaint in the Mamlatdar's Court was not pi'operly signed 
and verifisd, that having been done only by the pleader of the minor’s 
guardian , (6) that a minor could not bring a suit in a Mamlatdar’s Court. 

Ratcnji R. Desai, for the applicant (defendant) in support of the rule. 

Gokuldas K. Parekh, for the opponent (plainbiCf) contra. 

JUDGMENT. 

Jenkins, C. J. — In this case the minor ulaintitf by his guardian 
mother brought a possessory suit in the Mamlatdar’s Court against the 
defendant and obtained a decree. The defendant made the present applica¬ 
tion iu the exbraodinarv jurisdiction to this Court cbietiy on the ground 
that the plaint in the [2391 Mamlatdar’s Court was not properly signed 
and verified, as it was signed and verified by the pleader of the minor 
plaintiff’s natural guardian. It was further urged that the minor plaintiff 
could not bring a suit in tbe Mamlatdar’s Court. The rule granted to the 
applicant was expressly coofinoi to those points of law. 

We feel satisfied tliab tho applicant’s objection on both points must 
be overruled. The applicant’s argument was that, under s. 5 of the 
Mamlatdars’ Act, a plaint must bo presented in open Court by the plaintiff, 
and the plaintiff must subscribe an*l verify tho same (s. 6). If tho plaintiff 
cannot write, the subscription and verification may be written for him in 
open Court at his request and in his presence (s. 7). If the plaintiff 
declines to verify or subscrible, the plaint must be dismissed (s. 9), It 
was contended that a minor plaintiff cannot discharge these duties, and, 
therefore, cannot maintain the suit. It has. however, been held in 
JDattatraya v. Vaman (1) that a minor can sue by his guardian. A noinor 


* Application No. 150 oC 1890 under oztraordioary iurisdiotion. 

(1) 21 B. 88. 
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may also be sued» care being taken that he is represented by a properly 
appointed guardian. 

As^ regards the objection about a pleader’s power to sign and verify 
the plaint, s. 3 of the Act expressly lays down that the words *' plaintiff 
and defendant” include a duly appointed pleader. The guardian mother 
could thus, as plaintiff, bring the suit, and the pleader appointed by her 
could sign and verify the plaint. To hold otherwise would involve the* 
inconvenience of shutting out minors and females from resorting to the 
• Mamlatdars’ Courts, which could not well be presumed to have been the 
intention of the law. The rule is, therefore, discharged with costs. 

Rule discharged. 


24 B. 240»i Bom. L. R. 689. 

[240] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade, and on reference 

before Mr, Justice Candy. 


NayAK PurSHOTDM Ghel-TI {Original Plaintiff). Appellant v. 

The Secretary of State for India in Council (Original 
Defenda7it), Respondent.^ [27th September* J.899.J 

Ijand Revenue Code {Bom. Act Fo/ 1879), ss. 65 and 66—Fine leviable for appropria¬ 
tion of land /o a non agricultural purpose—Collector’s omission to acknowledge 
receipt of application not a good defence to the imposition of fine — Construciion. 

Per Parsons and Candy. JJ.—Uoder ss. 65 and 66 ol the Bombay Land 
Revenue Code (Bom. Act V of 1879), where a person appropriates lands to a 
non-agrioultural purpose he must, in order to escape liability to the fins imposed 
by s. 66, be able to show either (<x) that he first obtained the permission of the 
Collector, or (6) that he waited for three months from the date of the Collector’s 
acknowledgment of bis applicalion for permission so to appropriate Jt. But the 
three months’ time does not begin to run until such acknowledgment has been 
received, so that where a person is charged with thus appropriating bis land it 
is no defence to plead that the Collector, though he received the application, 
neglected to furnish the applicant with a written acknowledgment of the receipt 
of the application. 

Per RanaDE. J. —Where the Collector has received the application and omit¬ 
ted to send an acknowledgcmont. the occupant need only wait for three months 
from the time of his sending in the application. After the expiration of this 
time, if the occupant appropriates his land to a non-agrioultural purpose the 
Collector cannot levy the fine provided by s. 66. 

Second appeal from the decision of T. D. Fry, Distneb Judge of 
Abmedabad. 

Plaintiff wxs the registered occupant of certain land (Survey No. 465} 
in the village of Asarva near Ahmedabad. 

In 1837-88 he applied to the Collector, under s. 65 (l) of the Bombay 
Land Revenue Code (Bom. .Act V of 1879), for permission to dig pits in 
his land for the purpose of making bricks. 


• Second Appeal No. 464 of 1898. 

(l> Sections 65 and 66 of Bombay Act V of 1879 : — 

” 65. An occupant of land appropriated for agriculture is entitled to erect farm 
buildings...or make any other improvements thereon for the better ouUivatiou of 

the land.But if any occupant wishes to appropriate bis boldine or anv part 

thereof to any other purpose, the Collector’s permission shall in the first place be 
applied for by tho registered occupant. The Collector on receipt of such application. 
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C241] The GoIIeotoi: neither acknowledged the receipt of the appli¬ 
cation nor sent any reply. 

After the expiration of more than three months from the date of his 
application, the plaintiff dug pits in his land and used it for brick-making. 

Thereupon the Collector levied a fine upon him of Rs. 500, under 
s. 66 of Bombay Act V of 1879, for using the land for a non-agricultural 
purpose without his permission. 

Plaintiff paid the fine under protest on 1st June, 1893. 

In 1894 plaintiff filed the present suit against the Secretary of State 
for India in Council claiming to recover the amount of the fine, alleging 
that the same had been unjustly and illegally levied by the Collector. 

The Assistant Judge dismissed the suit, holding that as the land bad 
been appropriated to a non-agricultural purpose without the Collector’s 
permission, the fine had been legally levied under s, 66 of Bombay Act 
V of 1879. 

On appeal this decree was confirmed by the District Judge, whose 
reasons were as follows : — 

It is urged that as the application made in 1887*88 was left without 
a reply, no fine is leviable. This plea, however, is unsustainable. It is 
true that as the appellant received no reply to his application, he was at 
liberty, under s. 65 [242] of the liand Revenue Code, to deem that 
permission had been granted. He was, therefore, freed from the enhanced 
fine which would have been leviable under s. 66 had he excavated without 
permission. He is still, however, liable to pay the fine which is leviable 
under s. 65 even when permission is granted. 

I thus find that there was nothing illegal in the levy of the fine, 
and that the plaintiff can obtain no relief in this Court.” 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

C. II. Sntalvad (with l^anibhai 2>Ia)iahhai), for appellant. 

Rao Bahadur V. J. Kirtikar, Governineut Pleader, for respondent 
No. 1. 

Tj,A. Shah, for respondent No. 2. 

The case came on for hearing before a Division Bench (Parsons and 
Ranade, JJ.j, who passed the following interlocutory judgment : — 

The appellant (original plaintiff) brought this suit to recover a fine 
levied from him by the Collector for tiie appropriation of his land for other 
than agricultural purposes. The order of the Collector is not on the 
record, but the tine was evidently imposed under s. 66 of the Bombay 
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1241] bhall at ODCd furuisb tho applicr^nt with a writtcu ackDOwlcd^iiiGOt of its receipt, 
and after inquiry may erniit or refuse tbosamo : but. if the applicant receives no aoswee 
within three months from the tl fcte of the said acknowlod<?ment, the Collector's per¬ 
mission may be deemed to have toon granted. 

When any such land is thu> aupropriated to any purpoitC unconnected with ngricul- 
ture, it shall be lawful for the CcllectCir. subject to the general orders of Govorlunent, 
to require the payment of a fine in addition to any new assessment which may bo 
leviable uuder the provisions of s. -IH* 

G6, If any such land bo so appropriated without the permission of the Collectov 
bemg first obtained, or before the expiry of three months from the date of tho afore&aid 
aoknowledrment, the occupant and any tenant or other person bolding under or 
through him, shall ba liable to bo summarily evicted by the Collector from the land so 
appropriated, and from the entire licld or survey number of which it may form a part, 
and the regiftored occupant shall al^o be liable to pay, in addition to the new assess- 
meat which may be leviable under tho provisions of s. 48 for the period during which 
the said land has been so appropriated, such fine as the Collector may, subject to tho 
general orders of Governmeot, direct. 
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Land Revenue Code, since that was the only section relied on by the 
Collector in his written statement as justifying bis action. The fifth issue 
in the first Court raised this point,— viz.., whether the plaintiff appropriated 
the land to a non-agrioultural purpose and whether he obtained permission 
to do so,—but, curiously enough, no finding was recorded thereon. 

On appeal the District Judge raised the very insufiScient issue 
“ whether the plaintiff subsequently to the revenue year 1886*87 
excavated laud in bis field and thus appropriated it to non-agricultural 
purposes.” He decided it in the affirmative. There was never any dispute 
about it. In hi.s judgment, however, be says that the plaintiff aoplied for 
permission, and. as he received no reply to his application, he was at liberty, 
under s. 65 of the Land Revenue Code, bo deem that permission had 
been granted. He was, therefore, freed from the enhanced fine which 
would have been leviable under s. 66 bad be excavated without [243] 
permission. He is still, however, liable to pay the fine which is leviable 
under s. 65 even when permission is granted.” 

The Judge thus made an entirely new case for the defence and one 
which is not based upon any evidence on the record bo which we have 
been referred. Had there been evidence to support the finding that the Col¬ 
lector's action was nob justified by s. 66, we should have been obliged to 
decide in the plaintiff’s favour. As it is, wa must have a fresh enquiry 
confined to the points properly at issue in this suit. We cannot allow the 
introduction of s. 65 into the case, for the fine was not imposed under that 
section, and it is impossible for any Court to say what tine, or if indeed 
any fine at all, would have been imposed by the Collector had be known 
that the plaintiff had obtained permission to use bis land in the way he 
did. Under tbe rules of Government the imnosition of a fine seems to be 
optional, but the fine imposable under s. 66 is five times as much as that 
iraposable under s. 65. 

We frame these issues :— 

1. Did the plaintiff apply to the Collector for permission, under s. 65 
of the Land Revenue Code, to use his land for a non-agricultural purpose, 
and was be furnished with ii written acknowledgment of its receipt ? 

2 Did he receive no answer within throe months from the date of 
such acknowledgment ? 

3. Did he use his land before or after tbe expiration of three months 
from such date? 

The parties are at liberty to adduce evidence, and the findings and 
evidence should be certified to this Court within two months. 

On the first issue the Joint Judge found that the plaintiff had applied, 
to the Calloctor for permission, under s. 65 of the Land Revenue Code, to 
use his land for a non agricultural purpose, hut that he had not been 
furnished with a written ackoowledcmont of receipt. 

The .Joint Judge recorded no findings on the second and third issues. 

[244] Afcer the loturn of the above finding, the case came on for final 
bearing before Parsons and Raoade. JJ. 

C. II. Sctalvad (with him Manuhhai Nanabhai), for appellant. 

V. Desai, for Government Pleader, for respondent No. 1. 


JUDGMENT. 

P A HSONS, J.—The Joint Judge has found "on the first issue that the 
plaintiff applied to the Collector for permission under s. 65, Land Revenue 
Code, to use his land for a non-agrioultural purpose, but that he was not 
furnished with a written acknowledgment of receipt.” No findings are 
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recorded od the second and third issues. It was argued {or the appellant 
that tbe default of tbe Collector to obey the provisions of the law and send 
an acknowledgment ought not to prejudice tbe appellant, and that, be 
having waited three months from the date of bis application, was entitled 
to appropriate his land. On tbe other hand it was contended that the 
appellant was bound to wait until he got an acknowledgment and three 
months' time from that date before he appropriated bis land, and that, not 
having done so, he was nroperly fined under s. 66 of the Land Hevenue 
Code. In my opinion the contention is good. 

The law as contained in s. 66 has expressly made the appropria¬ 
tion of land conditional on the permission of the Collector being first 
obtained or on the expiry of three months from the date of aoknowledg- 
fnent of receipt of the application for permission to appropriate. The 
appellant's counsel cited the case of Thompson v. Sarvey (1). in which it 
was said that it is a rule of construction that matfers shall not be deemed 
to be condibioos precedent unless they are declared to be so. That is a 
sound rule to apply to statutes, and unless the Legislature has in plain words 
said ttiat a certain thing shall be a condition precedent, we must not 
so construe it” (p. 262). Thnb is tho converse of the present case, forbore 
tbe Legislature h’as said plainly that there shall be a condition precedent, 
viz,, the expiry of three months’ time from the date of the acknowledg¬ 
ment. This acknowledgment the aopellant never obtained, and time, 
therefore, never began to run. I think that it is not within the power of a 
Civil Court to substitute any other time for the time provided by C245] 
statute however equitable such a substitution may appear to be, and that 
it is no defence against the subsequent action of the Collector to say that 
the application was made, but that the Collector wrongfully omitted to 
furnish a written acknowledgment of its receipt, Tbe appellant might 
have sent in another application, or he might have availed himself of his 
remedy by way of petition, or appeal bo higher authority against that 
omission, but in ray opinion ho had no right bo take the law in his own 
hand and appropriate his land before the time allowed by tho law had 
expired. I see, therefore, no necessity for any findings to be recorded on 
the other issues, and I would confirm the decree. At the same time, 
considering the facts of the case, I would order each party to bear his ov;n 
costs. 

liANADE, J. —There has apparently been some confusion on tbe part 
of the lower appellate Court in determining the chief point or points really 
at issue in this case. Tho original suit was brought to recover a fine 
levied by the Collector of .Vhinodabad under s. 60 of the Lann Kovenue 
Code, which the appoUanL-plaifititT claimed was unjustly’ levied from him. 
The fine was levied on the ground that, the appellatit had appropriated his 
land for non-agricuUural nurposos without obtaining the permission of the 
Collector. Tho appellaii 's ca^o as sot forth in tho plaint was that the use 
made by him of tbe land, >n the way of digging pits for making bricks, did 
uot s.poil the land, hut improved the same. The Assisfanb Judge held 
that tho question of imnrovotnent or injury was immaterial, but that the 
fine was properly levied, as it was proved that tlie land was appropriated 
to noD-agricultural purposes without first obtaining the Collector’s permis¬ 
sion. 

The District Judge on appeal held that the appellant had applied for 
permission under s. 65 of the Land Revenue Code, and as no roi^ly was 

(1) (1869) 4 H. and N. 254. 
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received from the Collector, the appellant was freed from the enhanced 
fine leviable under s. 66. The District Judge, however, thought that a 
fine was still leviable under s. 65, and on this latter ground he confirmed 
the decree of the Assistant Judge. 

In second appeal we held that as the fine was actually levied under 

_ s. 66, it was not open to the lower appellate Court C246] to make out a new 

24 B. 240— that the fine was leviable under s. 65. We accordingly sent down 

1 Bom L R l^tiree issues for determination by the lower Court of appeal, viz ,:— 

669. (1) Did the plaintiff apply to the Collector for permission, under s. 65 

of the Land Kevenue Code, to use his land for a non-agricultural purpose, 
and was he furnished with a written acknowledgment of its receipt ? 

(2) Did he receive no answer within three months from the date of 
such acknowledgmenc ? 

(3) Did he use his land before or after the expiration of three months- 
from such date ? 


The District Judge on remand bold on the first issue that the plaintiff 
did apply to the Collector for permission under s. 65 to use his land for a 
noD-agricultural purpose, but that he was not furnished with a written 
acknowledgment of its receipt. The District Judge recorded no findings on 
the second and third points. 

The Government Pleader filed objections, the chief among them being 
that no petition under s. 65 was made, as held by the lower apnellate 
Court, and secondly, that the District Judge ought to have recorded find¬ 
ings on the second and third issues sent down. 

The first of these contentions relates to a matter of fact, and the 
District Judge has recorded his view definitely in appellant’s favour in 
the first inquiry, as also in the remand inquiry. Witness Balgovind^ 
examined after remand. Ex. 12, distinctly stated that there was such a 
petition made for permission to digin the year 1687-88, as shown by the 
Barnishi, Ex. 65. This objection of the Government Pleader mast 
accordingly bo overruled. 

Ilis other objection, however, appoars to me to be well founded. 
If the appollant-plaintifT had applied for permission under s. Go, the 
Collector was bound to send him an acknowledgment under the provisions 
of the section, and he was also bound, within three months from the date 
of the acknowledgment, to send a reply either granting the reouest, or 
refusing t he same. [247] The section further provides that, if no such 
reply is sent, the Collector’s permission may be deemed bo have been 
granted. In his first judgment the District Judge apparently assumed, 
from the fact that an application had been made, and no reply was receiv¬ 
ed thereto, that bheanplicant was freed from all liability to the enhanced 
fine under s. GG. though he might bo liable to the smaller fine leviable 
under s. 65. This last liability wo have not now bo consider. The 
liability under s. 6G, however, attaches (1) when there has been no 
application, (2) when though application is made, the occupant enters 
upon the use of the land before the three months’ term fixed for a reply 
has expired. It was with reference to this latter alternative bbat we 
framed the second and third issues in the order of remand. The necessity 
of an inquiry on the second issue cannot be dispensed with merely 
because no acknowledgment was sent by the Collector. The third issue, 
moreover, had also to be decided anyhow, for appellant would render 
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himself liable to the fioe under s. 66 if he appropriated the land before 
the three months’ term was over. SLis application under s. 65 would 
not protect the occupant from this liability. It was on this account 
that the respondent’s pleader obviously laid so much stress od the conten¬ 
tion that the District Judge should have recorded his findings on the 
remaining issues. The extent of the liability turned entirely upon the 
question whether the appropriation was made before or after three months 
from the date of the acknowledgment of the application. If it was made 
after three months without reply, s. 65 would protect the occupant. If 
it was used before the three months’ term, s. 6G would be applicable, and 
the fine would be leviable even though an application had been made 
under s. 65. 
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In support of the District Judge’s view, it might be suggested that as 
no acknowledgment was sent by the Collector to bis application for permis¬ 
sion, the occupant could not use the power conferred by s. 65 when no an¬ 
swer was sent within three months from the date of the acknowledgment. 
As there was no acknowledgment, r.he application failed, and it must be 
treated as if there bad been no application. This seems to me to be ascrib¬ 
ing an unnecessary importance to the provision about £^48] ’’acknowledg- 
ment,” and defeating the main purpose of the statutory provision which 
empowers an occupant to use bis land as be deems most desirable. The 
occupant could not insist upon the Collector acknowledging the application 
sent to him, and if the Collector simply neglects to send an acknowledg¬ 
ment, he may, if this view be true, defeat the provision without taking 
any action on the application made to him. The necessity of acknowledg¬ 
ment is obviously intended only to furnish the occupant with evidence 
of the fact that he presented his application. This acknowledgment 
fulfils the purpose of the notice provided for under s. 33 of Bombay 
Act VI of 1873, and the notice under ss. 342 and 345 of Bombay Act 
III of 1888. In both these cases, notice lias to be given before any 
building work is undertaken, and the law provides that, if the Municipal 
authorities send no reply within one month from the date of the notice, 
the building work may be commenced as proposed without waiting for 
sanction. The acknowledgment obviously is intended to be a convenient 
proof of the receipt of notice or application made to the Collector. The 
Collector’s failure to make an acknowledgment cannot take away the 
occupant's power to use his land. To bold otherwise would be tantamount 
to permitting the Collector to make the occupant responsible for his own 
failure to comply with the law. 

The District Judge has in this case been of opinion, on the merits, 
that the appellant has been harshly treated in the matter of the levy of 
the fine. This circumstance, however, cannot dispense with the necessity 
of inquiring into the <iuestion whether the appropriation of the land was 
made before or after the three months' term fixed by law. If it is shown 
that the occunanb-appellant waited for throe months and then dug the 
pits, «lC:c5., be would be protected under s. 65. If he did not wait for three 
months, he would he liable to the penalty under s. 66 Issues 2 and 3 
thus stand good with the slight change suggested below by the fact that 
no ackoowledgmeut was sent. A reasonable interval over and above the 
date of the application may bo allowed. I would accordingly remand the 
ease for the decision of these amended issues. 

Their Ijordsbios thus diiferiug in opinion referred the case to a third 
Judge under s. 575 of the Civil Procedure Code (.\et XIV of 1882). 
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[249] The reference was in the following terms :— 

It will bo seen from the above judgments that the Court differs in 
opinion upon a question of law, namely, upon the construction to be placed 
upon s. 66 of the Bombay Land Hevenue Code, 1879. Parsons, J., thinks 
that before a person can appropriate his land to a Don-agrioultural purpose 
without incurring the penalty of the 6ne provided for therein, he must wait 
for three months from the date of the acknowledgment of the application 
required to be given by the Collector by s. 65 of the same Code, and that it 
is no defence to plead that the Collector, though be received the application, 
omitted to send an acknowledgment. Kanade. J., thinks that in a case 
where the Collector has received the application and omitted to send the 
acknowU dgment, the occupant need only wait three months* time from the 
date of his sending in bis application, and that the Collector could not 
levy the fine in a case where he has omitted to send an acknowledgment 
and the occupant has appropriated bis land within a reasonable time after 
the exniry of three months from the date of his applying for permission to 
so appropriate bis land. If the view of Parsons, J., be correct, it will be 
decisive of the appeal and no further issues need be tried. As we differ 
on this point, we, under the provisions of s. 575 of the Civil Procedure 
Code, refer the appeal to the learned Chief Justice of this Court. 

The case was thereupon referred to Candy, J., who delivered the 
following judgment :— 


FINAL JUDGMENT. 

Gandy, J.—I agree with Mr. Justice Parsons that under ss. 65 and 66 
of the Land Kevenue Code, before a person can appropriate his land to a 
non-agricultural pui'pose without incurring the penalty of the increased 
fine described in s. 66, ho must show that he first obtained the permission 
of the Gcllector, or that he waited for three mouths from the date of the 
Collector's acknowledgment of bis application, the prayer of which has 
been neither granted nor refused: it is no defence to plead that the Collec¬ 
tor, though ho received the application, neglected to perform the statutory 
obligation imposed upon him, viz.^ to furniah the applicant with a written 
acknowledgment of the receipt of the application. The lawmaypossibly work 
harshly ; but wo sit here to administer the law as it is, not to spell out an 
enactment which is not on the statute [250] book. Tbe acknowledgment 
(as Mr. Justice Ranade says) is obviously intended by the Legislature to be 
a convenient proof of the receipt of the application made to tbe Collector. 
To prevent disputes as to whether an alleged application was really made or 
not, tbo Legislature provides that tbe applicant cannot take the Collector’s 
silence to mean that the prayer of the application has been granted, unless 
bo obtains the Collector’s acknowledgment in writing of the receipt of the 
application. Such an interpretation is not making the Act absurd by 
introducing a matter which could never have been within the calculation 
or consideration of the Legislature. On the contrary, taking the words of 
the section in their plain ordinary sense, it is, I think, clear that it was 
within the calculation and consideration of the Legislature that the 
applicant should be forced to obtain an acknowledgment of tbe receipt of 
his application. The Collector could always be made to perform his duty by 
petition to the Revenue Commissioner or Government. 

As to the case of T/^o.v^pso7^ v. Harvey (1) cited by tbe learned counsel 
for plaintiff, it is only necessary to read the whole judgment of Baron 


(1) (1859) 4 H. and N. 254. 
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Martin (and not an isolated sentence) to see that the decision in that case 
n no way conflicts with my interpretation of ss. 65 and 66 of the Land 
Hevenue Code. 

I would confirm the decree of the lower appellate Court, but under 
the special circumstances of the case each party should bear bis own costs 
throughout. 


24 B. 291 (F.B.)»1 Bom. L R. 660. 

[251] APPELLATE CIVIL—FULL BENCH. 

Before Sir Li. H. Jenkhis^ Chief Justice^ Mr. Jxtsitice Gandy and 

Mr. Justice Ranade. 

Ramchandba BArjAJi Phadnis {Original Defendant), Applicant v. 

Narsimhacharya Yrdunathacharya Katti {Original Plaintiff), 

Opponent.* (I8bh September, 1899.] 

Mainlaidars'Act (Bnm. Act III o/ 1876), s. 16—Speci/ic Relief Act (I o/ 18771, s. 9— 
Res judicata —Possessory suit in Mainlotdar's Court — Btsmissalof suit by Manilatdar 
on the mertls—Subseqiunt suit in Ctvil Court uncer s, 9 of the Specific Relief Act 
{I 0/1877). 

A possessory suit 61ed id tfao Mamtatdar's Court was dismissed by tbo Mamiat- 
dar OD the merits. Tbe plaintiS thereupon filed another suit under s. 9 of the 
Specific Relief Act (I of 1877) in a Civil Court which allowed the olaim aod passed 
a decree in his favour. The defendant applied to the High Court in its extra¬ 
ordinary jurisdiction and contended that the ptaintifi’s claim was res judicata and 
that the Mamlatdar’s decree barred the second suit. 

Held, that having regard to s. 18 of tbe Mamlatdars’ Courts Act (Bom. Act 
III of 1876) the Mamlatdar’a decision was not conclusive, and that the plaintifi 
was entitled to bring the second suit under s. 9 of tbe Specific Relief Act of 1877). 

APfLiCATlON under the extraordinary jurisdiction of the High Court 
(a. 622 of the Civil Procedure Code, Act XIV of 1832) against the decision 
of Rao Sabeb V. V. Kalyanpurkar, Subordinate Judge of Sauedatti. 

The plaintiff sued in the Mamlatdar's Court of Parasgad for possession 
of a house. The suit was heard and was dismissed on the merits, the 
Mamlatdar holding that the plaintiff bad not been in possession of the 
house within six mouths prior to the institution of the suit (see Bombay 
Act HI of 1876, s. 4). 

The plaintiff then filed a suit under s. 9 of the Specific Relief Act (I of 
1877) in the Court of the Subordinate Judge of Saundatbi for possession of 
the house. The defendant contended that the suit was res judicata, bub 
tbe Court allowed the claim and passed a decree for the plaintiff. 

[252] The defendant then applied to the High Court in its extra¬ 
ordinary jurisdiction for a rule bo set aside the decree of the Subordinate 
Judge. The application was heard by Jenkins, C.J., and Candy, J.. who 
refused to grant the rule prayed for. Tlie defendant then applied for a 
review of the order of refusal on the ground that in the case of Ramchan- 
dra V. Bhrkibai (1) it had been decided that the order of a Mamlatdar 
rejecting a plaintiff's claim was a bar to a subsequent suit by him under 
s. 9 of the Specific Relief Act (1 of 1377) The Court granted a rule, 
which now came on for hearing before a Full Bench, consisting of Jenkins, 
C.J., and Candy and Ranade, JJ. 


• Application for Review No. 194 of 1899. 

(1) 6 B. 477. 
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Manekshah J. Taleyarkhan, for tbe applioanfc (defendant).—The 
plaiaciS was not entitled to bring a second suit, tbe first having been 
dismissed by tbe Mamlatdar. His case was heard on its merits by the 
Mamlatdar. Bven where a case was dismissed by a Mamlatdar for non- 
appearance of tbe plaintiff it was held that another suit under s. 9 of tbe 
Specific Relief Act could not be brought— Ramcha7idra v. Bkikibai (1), A 
/ortitori that must be so where tbe Mamlatdar heard and decided the ease 
on its merits. See also Oulabbhai v, Kasanji (2). 

Tbe powers of the Mamlatdar under tbe Mamlatdars' Act and those of 
the Suboi'dinate Judge under s. 9 of the Specific Relief Act are 
exactly tbe same. The procedure of both the Courts is summary and they 
cannot investigate the question of title. If the view taken in HaTnchandra 
V. Bhikibaiil) be held to be incorrect, tbe result will be that every plaintiff, 
who is defeated in the Mamlatdar*s Court, will seek to upset the Mamlat* 
dar’.s decree by a fresh suit under s. 9 of the Specific Relief Act in a 
Civil Court. The Civil Court will thus virtually act as an appellate Court, 
and a right of appeal will be given to a disappointed plaintiff, but no such 
right to a disappointed defendant, because s. 18(3) of the Mamlatdars'Act 
(XIII of 1876) clearly contemplates the case of an unsuccessful plaintiff 
(2533 and not that of a defendant. Further, such a result would make 
s. 19 of the Mamlatdars’ Act, which forbids an appeal, a dead letter. A 
remedy by civil suit is left open to an unsuccessful party in tbe Mamlat* 
dar’s Court because tbe Mamlatdar cannot investigate tbe question of title. 
Similarly a Subordinate Judge acting under s. 9 of the Specific Relief Act 
cannot go into tbe question of tide. We, therefore, submit that the 
Subordinate Judge was wrong in entertaining the suit. 

Mahadeo V. Bhai, for tbe opponent (plaintiff), was not called upon. 


JUDGMENT. 


Jenkins, C. J. —The plaintiff brought a suit in the Mamlatdar’s 
Court, but it was dismissed. Then be instituted this present suit in tbe 
ordinary Court under the Specific Relief Act. and obtained a decree. Tbe 
question is whether the decree in the first suit is a bar to the second suit. 

In support of the afhrmative, reliance is placed on Ba^nchayuira v. 
Bhikihai. There a suit was dismissed hy the Mamlatdar for want of 
appearance, and it was held that such dismissal gave rise to tbe plea of 
res judicata. That decision was based on s. 13 of the Code of Civil Pro¬ 
cedure, which imposes the condition that tbe former suit shall have been 
heard and finally decided, and it was said that a suit dismissed for want 
of appeai'ance must be deemed to have baen beard and finally decided with' 
in the meaning of s. 13 of the Code of Civil Procedure, because s. 13 
of the Mamlatdars’ Act provides that tbe plaintiff may take certain steps 


(1)GB. 477. (2) P.J. (1897), p. 246 

(3) Section 18 of the Mamlatdars' Act (Bom. Act III of l970j : — 

18. Tbe party to whom tbe Mamlatdar shall give immediate posROSsion, or restore 
a use, or in whoso favour an injunction h^s been granted, shall continue in possossioD 
or U^»e until ousted by a deoroe or order of a Civil Court: 

[2531 Provided that nothing in this section shall prevent tbe parly against whom 
the Mamlatdar’s decision is passed from recovering by a suit in the Civil Court mesne 
prohts for the lime he may be kept out of p ^ssessiou of any property, or out of eojoy- 
ment of any ufe : 

Provided further that in any subsequent suit or other proceeding in the ordinary 
Civil Court between the same parties, or other persons claiming under tbem, the 
Mamlatdar's decision respecting the possession of any property, or the enjoyment of any 
use. shall not be held to bo conclusive. 
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to have a suifc rejected for non-appearance “re-heard.** When analysed 
whab fcba reasoning comes to is that the meaning of words in the Code of 
Civil Procedure is to be determined by the Bombay Matnlafedara’ Act, 
and the result is bo attribute to s. 13 o£ the Code of Civil Procedure 
[2543 a meaning which its words taken in their ordinary acceptation 
would nob. in my opinion, bear. Seven pages further on in the same 
volume I find a decision of Mr. Justice Liabham— Rtingrav Bavji v. Sidhi 
Mahomed (1)—who expressed the conclusion that a matter cannot „ 

said bo be heard and finally decided by a Court which does not try that » 
matter. The soundness of this view is clear, and it is unnecessary to 
examine the numerous authorities which might be vouched to support the 
proposition that a dismissal in limine does nob give rise to the plea of res 
judicata \ it vj'iW he enough to refer to the authoritative statement of the 
Privy Council in Badha Prasad Singh v. Lai Sahcih Rai (2). 

The decision, therefore, in Ramchandra y. Bhikibai (3), cannot, in my 
opinion, be supported on the grounds on which it is rested, and, therefore, 
is not an authority by which we ai'e bound. It still, hovvever, remains 
to be seen whether the Mamlatdar’s decree in this case constitutes a bar 
bo the present suit, for here the Mamlatdar did hear and decide the suit. 

Wo have to see whab was the effect of that decision. Now s. 18 of 
the Mamlatdars’ Act provides that in any subsequent suit or other 
proceeding in the ordinary Civil Courts between the same parties or other 
persons claiming under them, the Mamlatdar’s decision respecting the 
possession of any property or the enjoyment of any use shall nob be held 
to be conclusive. Clearly, theo, the decision is no bar to an ordinary 
suit in the ordinary Civil Courts, but it is said that it constitutes 
a bar when that suit is brought under the Specific Relief Act. We must 
construe the words as they stand, for our function is jtis dicerc non jus 
dare. The proviso says nothing about an ordinary suit ; on the contrary 
it says suit or proeeedijig and, therefore, presumably contemplates some¬ 
thing other than an ordinary suit. To give to the s.^ction the meaning for 
which Mr. Mauekshah cooteuds, we should have to interpolate some such 
words as “ other tiian a suit brought under s. 15 of Act XIV of 1859 ’ — 
on which apparently s. 9 of the Specific Relief .-^ct was founded. In my 
opinion wo are not entitled to subject the proviso to such treatment. If 
the result is one bo bo desired, then the remedy can only he applied by the 
[255] Liogisl iture. Though under the particular circumstances of the 
case the earlier decree is no bar, still I can imagine cases where a decree 
might have the effect of preventing a subsequent suit umler the Mamlat¬ 
dars’ Act: for instance a plaintiff might succ 0 S*«fully su3 for possession 
under the Mamlatdars’ .^cb, and then if he svore pub into possession under 
the decree, I conceive a subsequent suit would nob lie at the instance of 
the unsuccessful defendant. Bub this would be because he could not 
predicate of himself, in the words of s. 9 of the Specific Relief Acc, that 
he was a person “ dispo^scbsod otherwise than in due course of law,” a 
reason that has no place here. 

In my opinion, therefore, a Mamlatdar’s decision respecting the 
possession of immoveable property is nob conclusive in a subsequent suit 
even though it be brought under s. 9 of the Specific Relief Act. At the 
same time it would bo prinia facie evidence to which no doubt the Court 
would under ordinary circumstances attribute considerable weight. In 
my opinion the rule must bo discharged with costs. 

(1) 6 B. 482. (2) 13 A. 53=17 I. A. 150. (3) 6 B. 477- 
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Candy, J., eoocurred.* 

RanaDE, J.—This was an application for the review of an order of 
dismissal passed under the following circumsbances. The plainbifiF failed 
in a possessory suit brought by him against the defendant in theParasgad 
Mamlatdar’s Court, and thereupon he brought a suit in the Subordinate 
Judge’s Court of Saundabti. under s. 9 of the Specido Relief Acb, to re¬ 
cover possession of the bouse in dispute. The defendant raised the objec* 
Mon that the plaintiff’s claim was barred by the decision in the 
Mamlatdar’s Court. The Subordinate Judge held that the Mamlatdar 
bad not been appointed to ©.xercise powers under Bombay Act III of 1876 
at the time he disposed of the possessory claim, and bad thus no juris¬ 
diction to try the suit. On r.be merits, the Subordinate Judge found in 
favour of the plaintiff, and awarded bis claim. The defendant thereupon 
applied to this Court under its extraordinary jurisdiction, but his applica¬ 
tion was dismissed. 

The present review application was made chiefly on the ground that 
the order of disjnissal was opposed to a ruling of this Court in Ramckan- 
dra V. Bhikibai (1), where it was held that a decision [256] by the 
Mamlatdar’s Court rejecting a claim was a bar to a subsequent civil suit 
under s. 9 of the Specific Relief Act for possession of the property in 
dispute. There can be no doubt that the ruling io Ravichaiidra v. Bhikibai 
supports the contention of cbe applicant’s pleader, Mr. ManckshahT In 
that case there was, however, no necessity for referring to the point of res 
judicata. The decision in that case was passed on the ground of the default of 
the plaintiff, and s. 13 of Bombay Act III of 1876 expressly provides that 
such cases of dismissal may be reheard on application being made within 
fifteen days, and the chief good cause shown for excusing the default. This 
was reason on which the decision was virtually based. Its subsequent 
reference to the ov^eration of s. 13, Civil Procedure Code, was strictly 
unnecessary for the actual decision of the point in issue before the Court. 
A Mamlatdar s Court is no doubt for certain purposes and in some sense, a 
Civil Court, but it is not a Civil Court to which the Civil Procedure 
Code can be held generally applicable. The Mamlatdars’ Act and the 
Specific Relief Act, s. 9, no doubt relate to the same subject of adjective 
law. being intended to give relief in cases of dispossession of immoveable 
property, but there is a very radical difference between the two Acts. 
Section 9 permits the institution of a suit for possession in all cases where 
such dispossession results without consent, and otherwise than in due 
course of law. In the present case the plaintiff, when he failed before 
the Mamlatdar, cannot be said to have been deprived of possession by anv 
process of the law, and there was. therefore, no bar to bis suit in the 
Civil Court. Section 18 of the Mamlatdars’ Ao\ moreover, expressly 
provides that the possession or use, as ordered by the Mamlatdar shall 
continue uutif a decree or order of a Civil Court is passed to the contrary ; 
DO distinction is here made between decrees or orders of Civil Courts 
under s. 9 of Act I of 1877, and anv other orders or decrees 
under the Civil Procedure Code. The Mamlatdar’s Court’s order is thus 
obviously intended not to be final, hut it holds good provisionally till 
the Civil Court passes its decree on the same point iu dispute. The 
Mamlatdar s orders and decrees iu possossovv suits stand thus on 
very much the same footing as s. 145. cl. 6. and [257] s. 147 of 

Poc further observation of Candy. J. see 1 Bom. L. R. GG2 

(1) G B. 477. 
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the Criminal Procedure Code. Proviso No. 1 to 3. 18 of the Mamlafc- 
dars’ Act permits the unsuccessful party to sue for mesne prorits in 
a Civil Court, and Proviso No. 2 directs that the Mamlatdar's decision 
shall not be held conclusive in civil disputes. The decision of the Mam- 
latdar under Bombay Act III of 1876 was, Dherefore. never intenUed to 
operate as a bar to a suit for possession in the Civil Court. The order of 
dismissal must be upheld, and the application for review reiected. 

Rule discharged with costs. i 


24 B. 257=^2 Bom. L. R. 401. 

ORIGINAL CIVIL. 

Before Sir Xj. H. Jenkins, Chief Justice, Mr. Justice Tyahji and 

Mr. Justice Russell. 


In the ^Matter of the Indian Stamp Act, 1899, Section 57. 

[2nd March. 1900.J 


Safe of Uasehold property^Rent reserved not liable to ad 
duty leviable only on the actual consideraHon money—Stamp Act {II of 1899). ss 24, 

25 and salt. I, art. 63. 


Certain leasehold property demised by the Secretary of State for lodia to the 
oricioal lessee for a term of 999 years, at the yearly rent of Rs. 39-11-0. was 
assigned to the trustees of a charily for the sum of Rs. 1,02.000. the trustees 
consenting on their part to pay the rent reserved by the original lease. The deed 
bore a stamp of the value of Rs- 1,020 :—Rs. 1.02,000 having been assumed 
to bo the consideration lor the transfer. The Collector of Bombay referred to the 
Hiah Court the question whether under s. 24 of the Stamp Act (II of 1899). 
the Daym^^nt of the reot reserved by tho deed should not be taken as part of the 
‘ consideration’ in respect whereof the transfer was chargeable with ad valorem 

duty. 

Held that the ad valorem duty was only payable on the money consideration 
aotually mentioned in the conveyance {viz., the amount of the purebase-money). 


Reference by tho Collector and Superintendent of Stamps, Bombay. 

The reference was in the following terms : ^ 

1 . By deed of transfer of leasehold property entered intoon the 6th 
day of December, 1899, between Beramji Navrosji Darabsetb of the one 
part and Lakhroidas Khimji, Goverdhandas Goculdas Tejpal, and Naranji 
Dwarkadas, officiating trustees of the Goculdas Tejpal Charities, of 
the other part, after reciting [258] that by an indenture of lease dated 
the 2nd day of December, 1871, and expressed to be made between the 
Secretary of State for India in Council of the one part and Cooverji Ludha 
of the other part, certain premises therein mentioned, with their rights, 
easements and appurtenances, were demised by tbe said Secretary of 
State unto the said Cooverji Ludha. his executors, administrators and 
assigns, for the term of 999 years from the 26th day of August, 1867, at 
the yearly rent of Rs. 39-11-0, and subject to tho covenants and condi¬ 
tions by the lessee to be observed and performed, and reciting that under 
an indenture dated the 16th day of October, 1888, and made between 
Kesserbai of Bombay, widow of Cooverji Ludha. of the one part and the 
said Beramji Navrosji Darabsett of the other part, the said premises 
comprised in the hereinbefore recited indonturo of lease had become 
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vested in the said Beramji Navrosji Darabsett for the then residue of the 
said term of 999 years, and reciting that the said Xjakbmidas Khimji. 
Goverdhandas Goculdas Tejpal, and Naranji Dwarkadas were the officiat¬ 
ing trustees of the Goculdas Tejpal Charities, and reciting (inter alia) 
an agreement dated the 24th day of October. 1899. and made between the 
parties to those presents whereby the said Beramji Navrosji Darabsett 
agreed with the said officiating trustees for the sale to them of the said 
premises comprised in the hereinbefore recited indenture of lease with 
their appurtenances for the residue then unexpired of the said term of 999 
years free from all incumbrances except the rent reserved by and the 
covenants on the part of the lessee contained in the said recited indenture 
of lease subject to all existing tenancies at or for the price or sum of 
Rs. 1.02,000, of which the sum of Rs. 7,000 was then paid to the said 
Beramji Navrosji Darabsett as a deposit. It was witnessed that in 
pursuance of the said agreement, and in consideration of the sum of 
Rs. 7,000 so paid as a deposit as aforesaid, and of the further sum of 
Rs. 95.000 upon the execution of those presents paid by the said Lakbmidas 
Khimji, Goverdhandas Goculdas Tejpal, and Naranji Dwarkadas as such 
officiating trustees as aforesaid, making together the sum of Rs. 1,02,000, 
he. the said Beramji Navrosji Darabsett, did thereby assign unto the said 
officiating trustees, their heirs, executors, administrators, and assigns all 
the [259] premises comprised in and demised bv the hereinbefore recited 
indenture of lease or expressed so to he, with their rights, easements and 
appurtenances, to have and hold the said premises thereinbefore expressed 
to be thereby assigned or expressed so to be unto the said officiating 
trustees, their heirs, executors administrators and assigns for all the 
residue then unexpirod of the said term of 999 years at and under the 
rent reserved by the said indentui'e of lease and under and subject to the 
covenants and conditions in the same indenture contained and which 
thenceforth on the part of the lessees, their executors, administrators or 
assigns ought to be observed and performed and subject also to the existing 
tenancies : and in the deed were sot out. 

Covenants on the part of the said Beramji Navrosji Darabsett that 
the therein recited indenture of lease was a good, valid and 
subsisting lease and had not been forfeited or surrendered, &c. 
And that he had good right to assign, &c., for the residue of 
the said terna, for quiet enjoyment, and that the promises were 
free from incumbrances made by the said Beramji Navrosji 
Darabsett and for further assurance. 

And the deed also set out a 

Covenant on the part of the said officiating trustees that they 
would pay the rent reserved by the said recited lease and 
observe and perform all the covenants and conditions contained 
therein. 

“ 2. A full copy of the deed which has been executed by the parties 
thereto, is hereto annexed and marked A. Too deed bears stamp to the 
value of Rs. 1,020. 

3. This amount of stamp duty has been estimated by the parties 
to the deed under art. G3 of sch. I to the Indian Stamp Act. 1899. 
the Rs. 1,02.000 paid by the trustees as mentioned in the deed having 
been assumed by them to be the consideration for the transfer ” referred 
to in that article. 
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“ 4. I, however, have some doubt whether, having regard to the 
wording of s. 24 of the Act. the payment of the rent reserved by the deed 
should not be taken as part of the “ consideration ” in respect whereof 
the transfer is chargeable with [260] ad valorem duty. If s. 24 has 
application in this matter. I am further in some doubt whether the stamp 
duty payable should be assessed under s. 25 or how it should be assessed. 
I, therefore, beg to refer these questions for the opinion of this Honourable 
Court. " 

Lang (Advocate General) for the Crown. 
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JUDGMENT. 


JrNRINS. C. J.— Having regard to the terms of art. 63 of the Brst 
schedule to tbe Indian Stamp Act, 1899. I am of opinion that ad valorem 
duty is only payable on the consideration money actually mentioned in 
the conveyance {viz., the amount of the purchase-money), and that the 
rent reserved by the deed should not be taken as part of the consideration 
in respect vvhereof the transfer is chargeable with ad valorem duty. 

Attorney for Government i— Gover7iment Solicitor. 


24 B. 260 (F.B ) = 1 Bom. L.R. 799. 

APPELLATE CIVIL—FULL BENCH. 

Before Sir L.B.. Jenkins, Chief Justice and Candy, Ranade, Tyabji a^id 

Russell, JJ. 


Shrinivas iMdrar, a Minor, uy his Next Friend and Adoptive 
Mother Mainarai {Original Plaintiff), Appcllaiit v. Hanmant 
ChaVDO Desiiapande and others {Original Defendants), 
Respondents.* t22Qd September and 9bh and llbh October. 1899.] 

Adoption btj widoio^ Suit for a declaration that adoption was invalid and for recovery of 
possession — Revtrsxoner-^ liar of linittatton to claim for declaration Z^ifnitatton Act 
{XV of 1877) sch. II, arts. 119. 119 and 141 — Liimitation Act iJX of 1871), sch. 
II, art 129 —IjhnitationAct iXIl' o/ 1859), s. 1. els. 6 arid 12—Srvcific Belief 
Act {I of 1877), s. 42. 

Shrinivascao and Konberrao were two divided brothers. They were members 
ol a vatandar family. Konherrao-died leaviog two sods Swamirao aud Timaji. 
Swamicao was given in adoption to Sbriaivasrao. Timaji died loaviog a widow 
and three daughters. In 1872 Timaji’e widow, Gangabai, adopted defeudaot 
No. 1. and she died in the year 1890- In 1891 Shriuiva.=;rao*s graodsoQ by 
adoption, tbe present plaintifT, a minor represented by his adoptive mother, sued 
for a declaration that the adoption of deleodant No. 1 was invalid, for a decla¬ 
ration of ownership and possession of property with meeue profits, aud for ao 
iujunebtoD. 

[2613 Held, that the suit for a declaration that the adoption was invalid was 
governed by art. 118, sch. II of the Limitation Act (XV of 16*77), aud being 
barred under that article, the whole claim was time-barred. 

Per Jenkins, C.J._A combination of several claims would not in general 

deprive each claim of its specific character and description. 

Per Candy, J.—Primarily the case is governed by art. 141, but if the defend¬ 
ant in possession can plead *’ I am to your knowledge or to tbe knowledge of 
your predecessor in title in possession as a son alleged to have been validly 
adopted by the widow, on whose death you claim possession,” then the case is 
governed by art. ll8. 


• Appeal No. 53 of 1898. 
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Per Tyabji, J,—(1) Article 118 of sch. H of the IjimitatioQ Act (XV of 1877) 
applies to every suit whore the validity of the defendant's adoption is the 
substantial question in dispute, whether such question is raised by the plaintiff 
in the first instance or arises in consequence of defendant setting up his own 
adoption as a bar to the plaintiff's success. 

(2) Article 141 applies to the ordinary simple case of a reversioner where the 
validity of the adoption is not the substantial point to dispute, or where the 
plaintiff can succeed without inapugning the validity of the defendant’s adop¬ 
tion. 

Pannyamma v. Manjaya (1) overruled. 

tDiss., 24 A. 195 (198) = 22 A.W.N. 30; 26A. 40 (48) = 23 A.W.N 163; 25 Ind. Cas. 
429 = 81 P.R. 1914 = 203 P.L.R. 1914=104 P W R. 1914 ; F., 25 B. 26 (28) = 2 
Bom. L.R. 495 ; 27 B 614 (61G) = 5 Bom. L.R. 586 ; 32 B. 7 (9)=9 Bom. Xj.H. 
1054 ;68 P.R. 1903 = 13 P.L.R. 1904: App., 26 M. 291 (296. 318) ; B., 26 B. 720 
(728) = 4 Bom. L.R. 516 ; 26 B. 730 <734J =4 Bom. L.R. 513 ; 30 C. 990(996) = 7 
C.W.N. 864 ; 4 Bom. L R. 892 (9C7) ; 9 C.W.N. 222 (221) ; 2 N.L.R. 98 (99) ; 
1 P.R. 1907 = 31 P.W.R. 1907 ; 20 P.R. 1902 =» 11 P.L.R. 1902 ; 85 P.R. 1904 ; 
56 P.R. 1003 = 93 P L.R. 1903 iF B ) ; 81 P.R. 1902= 116 P.L.R. 1902 ; 96 P R. 
1908 = 79 P.W.R. 1908 ; CS-L R. 210 : 20 M.O.C.R. 16 ; Cons., 3 Bom. L.R, 682 
(684); 15 O.L.J. 97=15 C.W.N. 524=7 Ind. Cas. 427 (432).3 

Appeal from the decision of Rao Bahadur G. V. Bhanap, Firsfc Class 
Subordinate Judge of Dharwar, in Suit No. 97 of 1894. 

Suit as rovorslooary heir for a declaration that the adoption of defend¬ 
ant No. 1 was invalid, a declaration of ownership, possession with mesne 
profits, and an injunction, 

The plaintiff, a minor represented by his next friend and adoptive 
mother, sued the defendants alleging as follows :—One Murarrao was the 
original ancestor of the plaintiff’s family. He died leaving two sons, 
Sbrinivasrao and Konborrao, who divided the fanaily property among 
themselves. Sbrinivasrao died without any issue and Konherrao left two 
sons, Swamirao and Timaji, Swamirao was given in adoption to his uncle 
Sbrinivasrao and he loft a son Murarrao, the husband of Mainabai, the 
adoptive mother and next friend of the minor plaintiff. Timaji died with¬ 
out any male issue, leaving him surviving a widow, Gangabai, and three 
daughters, Yernunabai, Tungabai and Savitribai, defendants Nos. 4, 5 and 6, 
respectively. Defendant No. 1 was the alleged adopted son of 
Gangabai. As the plaintiff’s family was desai, [262] jawfurfar and vatan- 
dar and as the whole of the property in suit consisted of desgat vatan and 
other vatans such as patilki and kulkarni, and other hakbabs depending 
upon it and appertaining to it, the minor plaintiff, as the next male 
reversionary heir of Timaji, was entitled to succeed to the whole property 
by right of inheritance, after his widow Gangabai’s death, according to 
the terms of the Gordon settlement and the provisions of the Bombay 
Vatan Act (Bombay Act V of 1880), in preference to Timaji’s daughters, 
defendants Nos. 4, 5 and 6. Defendanb No. 1 alleged himself to be the 
adopted son of Timaji by bis widow Gangabai and claimed the whole 
property in suit by virtue of his adoption, but his allegations wore not 
true. IIo was not, in the first place, adopted by his alleged adoptive 
mother, and. secondly, he being her daughter’s son and an only son of his 
natural father at the alleged date of adoption, his adoption, even if proved, 
was illegal, invalid and contrary to Uindu law and the custom of the country. 
The plaintiff’s adoptive grandfather, Swamirao, had filed a suit No. 846 of 
1878. in the Court of the Subordinate Judge of Haveri bo have the 


(1) 21 B. 159. 
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adoption of defendant No. 1 declared invalid, but the suit was dismissed 
on the ground that the adoption of a daughters sou was allowed by custom. 
On apoeal the District Judge confirmed the decree on the 12th August. 18bJ, 
holding that Swamirao had not any right then to bring such a suit, and 
that he could sue after the death of Gangabai for recovery of possession 
of the property, which belonged to her husband and which was in her 
possession as widow. Gangabai, having died on 2obh August, 1890, 

the plaintiff instituted the present suit in the year 1894 for the recovery ^ 
of possession of the property in suit on the ground of his l^ing the maJ© 
reversionary heir of Titnapa after the death of his widow, Gangabai, and 

as such being entitled to succeed to the said property by right of inheribant o 

and the settlement as stated above. The cause of action with respect to 
recovery of possession arose on the death of Gangabai and with respec o 
mesna profits on the 1st March, 1892, 1893 and 1894. 

Defendant No. 2 was joined, because certain property was mortgaged 
with possession to his father, and defendant No. 3 was joined because be 
was the assignee of the mortgage of defendant No. 2. 

[263] The plaintiff pravod for a declaration that the adoption of 
defendant No. 1 was invalid and that he was the owner of the property m 
dispute. He also prayed for several other declarations with respect bo 
several other reliefs, for recovery of possession with mesne probts, and 
for a permanent injunction against defendant No. 1, restraining him from 
interfering with plAiutiff’s managencent. 


Defendant No. 1 answered {inter alia) that the plaintiff's adoption 
was invalid aud ineffectual bo entitle him to claim the property in suit as 
reversionary heir, b'^icause before his adoption the plaintiff belonged to 
another vataudar family and be was the only son of his natural father at 
the time of the adoption ; that the defendant was adopted by Gangabai in 
August. 1872, according bo the direction of her husband, and ho was nob 
the only son at the time of the adoption ; that his adoption having been 
made in conformity with the custom of the country and the family was 
perfectly valid an<l gave him all the rights of an adopted son, and that the 
suit was time-barred, as it was nob filed within six years from the date ot 

bis adoption. 

Defendant No. 2 sob up a usufructuary mortgage, dated the Isb 
January, 1881. and pleaded assignment of it to defendant No. 3, who 
admitted the assignment. 


Defendants Nos. 4. 5 and G. the daughters of Gangabai, deriied and 
disputed the plaintiffs claim, contending that the suit was nob maintain, 
able ; that the plaintiff was not properly adopted arid, therefore, he was 
not entitlod to sue, and that these defendants beiu^^ the daughters of 
Gangabai were the legal hoirs of thoir father Timaji after their mothers 
death, but defendant No. 1 having boon legally adopted by their mother, 
anci his adoption being valid according to Hindu law and the custom of the 
country, he was the proper and legal heir of Timaji and entitleii to inherit 
the whole of his property. 


The Subordinate Judge found (inter alia) that the adoption of a 
daughter's son being sanctioned by custom in the Dharwar District, ^ the 
adoption of defendant No. 1 was valid an<l that the claim was time- 
barred. He, therefore, dismissed the suit. With respect to the rlaintlffs 
conteotion that the property being vatan, [2643 the sanction of Govorn- 
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menfc ought to have been obtained for defendant's adoption, the Subordinate 
Judge observed :— 

The plaititifif contends that Government having not granted permis¬ 
sion but even withheld it from Gangabai to adopt one from a different 
family before the first defendant’s adoption was made by her, his adoption 
was invalid, as it was not permitted nor sanctioned by Government. 
But this contention also does not bold good. In the first place, as has 
been already stated, no such permission was ever asked for by Timapa 
or his widow Gangabai, and the Collector had no reason or right to 
grant or withhold bis permission to the adoption ; and, secondly, there 
IS no provision of the Hindu law. the Vatandar’s Act or of any other law 
cited by the plaintiff, to show that a sanction of Government is necessary 
to validate an adoption made by a vatandar. The provisions of ss. 33, 34 
and 35 of the Vatandar’s Act, No. Ill of 1874, as amended by s. 7 of Act 
V of 1886, on this subject simply require that a notice or report of such an 
adoption should bo made by the vatandar to the Collector within a certain 
period, and the latter should not recognize it without such a report or notice 
having been given to him. Bjic these provisions even distinctly apply, as 
the sections show, to an adontion made by a registered representative vatan¬ 
dar or bis widow and not to one made by any other co-sharer or pot-bisedar 
of the vatan who is not a regifitered representative vatandar. On the other 
baud, the following authorities are cited for the first defendant to show that 
the sanction of Government is not necessary to validate such an adpotion. 
It has been held in Ramchandra Vasudev v. Nanoji Timajiy 7 Bom. H. 
C. K. A. C. J., 26, that a formal adoption is not invalid because it has not 
received the sanction of the ruling power, and that an adoption without 
such sanction entitles the adopted son to succeed to property of the nature 
of a service vatan. Similarly it is laid down in Narhar Govhtd v. Narain 
Vuhal, I. L. K., 1 Bom., G07, and Rangnbat v. Dhagirlhibai^ I. L. K., 2 
Bom., 377, that the sanction of Government to an adoption by a kalkarni 
is not necessary to make it valid, nor has Government any right to prohibit 
or intervene in such an adoption. 

“ For the reasons stated above, I bold that the first defendant’s 
adoption is not invalid even assuming that it was not sanctioned or even 
proliil^iied by Governmen t as alleged by the plaintiff. It appears, however, 
from Ex. 177 produced by the first defendant that after the death of 
Gangabai the revenue authorities had actually recognized the first defend¬ 
ant’s adoption and ordered the transfer of Government lands which stood 
in her name as khatadar to his name as her adopted son, and these lands 
admittedly stand oven now in the name of the first defendant as khatadar.” 

The plaintiff appealed. 

Scott (Acting Advocate-General with H. C. Coyaji for ManeTcshah 
J. Taleyarkhan), for the appellant (plaintiff). 

Macphcrson (with Narayan G. Ghandavarliar Shi\>tam V. Bhand- 
arkar),] for the respondents (defendants). 

[2651 1899. Sepipii,bcr 22. Jenkins, G. J.—One of the questions 
arising on this appeal is whether the suit is barred by the Indian Limita¬ 
tion Act, 1877, and the facts out of which it arises may be shortly stated. 

Xh3 plaintiff alleges that he is the next male heir of one Timaji, who 
died many yeais ago, and as such he claims to be entitled to the property 
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in suit. The family pedigree so far as now material will be seen from the 
following tabular statement :— 


Murarrao 

1 


I 

Bbriaivas 

I 

Swamirao 
(adopted son) 

Murarrao 
(wife Mainabai) 

I 

Shrinivas 

(plaintifi) 


Konberrao 


1 


Swamirao 
(given in adoption 
to Sbrinivas) 


I 

Timaji 

(wife Oangabai) 


I I 1 

Hanmant Yemuoa Tuoga 

(defendauc 1 adopted), (defendant 4). (defendant 5). 


I 

Savitri 
(defendant 6) 


The branches of Shrinivasrao and Konberrao were separated, so that 
on Timaji’s death Gangabai as his widow became entitled to his property, 
and the persons then presumptively entitled on her death were her 
daughters. In 1872, however, Gangabai adopted the first defendant, so 
that assuming the adoption was valid, he then became entitled bo the 
property. Its validity, however, was contested on the ground that the 
adoptee was a daughter's son, and in 1878 Swamirao, the plaiotifl’s 
adoptive grandfather, sued to have the first defendant's adoption declared 
invalid. In the first Court the suit was dismissed on the ground that: a 
custom to adopt a daughter's son was €stablished. On appeal that 
decision was affirmed, not. however, on the ground taken by the first Court, 
but because Swamirao had not sufficient interest to support the suit. The 
decree of the appellate Court was passed on the 12 tb of August, 1881. 

On the 28th of January, 1887, the Bombay Act V of 1886 was passed 
and by it the female members of a vaban family were postponed C2663 to 
the male members, with the result that Swamirao became the person who 
would have been presumptively entitled to the property on Gangabai's 
death in case the adoption were out of the way, and consequently he 
then could (apart from any question of limitation) clearly have brought a 
suit to obtain a declaration that the adoption was invalid. (Specific 
Relief Act, s. 42, illustiation (/).) 

Swamirao, however, died in 1389-00 without having brought a suit, 
nor were any proceedings taken until the commencement of this present 
suit in 1894, twenty-two years after the date of the adoption. 

The present plaintiff, it is true, is an infant ; still time began to run 
in the time of his adult predecessor Swamirao and consequently the plain¬ 
tiff’s minority' did nob stop it. (Ejimitation Act, s. 9.) It is under these 
circumstances that the present suit has been commenced, whorby the 
plaintiff (amongst other things) seeks a declaration that defendant No. I's 
adoption, if proved, is invalid, a declaration of his title to the property in 
suit, and consequent relief. 

The decision of this case may' turn on whether or nob art. 118 in 
the 2nd Schedule to the Indian Liimitation .Act of 1877 applies. Tbere is 
a prior decision of this Court in which it has been held that in a case like 
the present it does not — Fa7i7i7jatnina v. Manjaya (1). It appears, however, 
doubtful whether the ruling is consistent with the grounds on which tbe^ 
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decisionB of the Privy Coiinoil proceed Id the fewo cases of Jagadamba v. 
Dakhina Mokun (1) and Mohesh Narain v. Taruck Nath (2). Tboseeases 
were do doubt concerned with the Act of 1871, but they cannot be suffi¬ 
ciently distinguished for that alone, if they are based on reasoning which 
would apply bo the interpretation oi the Act of 1877. I would, therefore, 
refer for the determination of a Full Bench the question, whether or not 
this case is governed by art. 118 of the Limitation Act, 1877. 

Candy, J.—In my judgment in Fannayamma v. Manjaya Hebber (3), 
I showed the difficulties which arise in regard to this [267] question of 
limitation, and I came to the conclusion (with hesitation) that we should 
continue to follow the course of decisions of this Court bill corrected by 
the authority of the Privy Council. Since the above case was decided, 
the question has been exhaustively considered by the High Courts of 
Calcutta and Madras ; and those Courts do not agree in their opinions. 
Under these circumstances, I agree with the learned Chief Justice that 
the point is one which may suitably be referred to a Full Bench of our 
Court. 

The point being thus referred, it was argued before a Full Bench 
composed of Jeokias, C. J. and Candy, Ranade, Tyabji and Bussell, JJ. 

Scott (Acting Advocate General with H. C. Coyaji^ for Manekshah 
J. Taleyarkhan) for the appellant (plaintiff),—We sue as the reversionary 
heir of Timaji, the husband of Gangabai. We seek to obtain several 
declarations and also possession and injunction. If we had sued only for 
declaration without consequential relief, namely possession, then six 
years’ limitation would have been aoplicable under art. 119, sch. II of 
the Limitation Act, and our claim would have been beyond time. But 
we have prayed for possession also, and the article applicable is art. 140 
of the same schedule, which gives twelve years’ limitation. Therefore, 
art. 118 should be considered along with art. 140 in such a case. Our 
contention is that the suit is governed by twelve years’ limitation. The 
declaration sought for is merely an ancillary relief, while the main relief 
is the recovery of possession of immoveable property. Having regard to 
the structure of the Limitation Act, it seems doubtful whether the 
Legislature intended to curtail the rights of litigants by a shorter period 
of limitation. The current of decisions clearly shows that a suit is 
governed hy the limitation aoplicablo to the main relief, namely, twelve 
years— Nathu Shu/h v. Gulab Sinoh (4); Padajirav v. Ravirav (5) ; 
I'\i7i7iyavitna v. Ma7ijaij‘X (31 : JTarilal v. Iia.i Revet (6). Tbe first note of 
dissent from this cu»ront of authorities was struck hy the Madras High 
Court in Parvathi A7}i7nal v. Sa7)ii7iatha Guriikai (7). 

[268] Tyab.ti, j. —That case shows that under art. 118 of the 
Limitation .Act the plaintiff would be barred, and under art. 119 the defence 
would be barred, and nothing more.] 

In that case the question as to possession of immoveable property 
was. it seems, not present to the mind of the Court. 

The structure of the Limitation Act of 1871 also supports our argu¬ 
ment. Wo submit that in determining tbe applicability of a particular 
article, the manner in which the articles I'elatiog to declarations and 
possession of immoveable property are arranged, should be considered. 
From the position of art. 129 of the Act of 1871 we contend that the 


13 l.A. 84 = 13 C. 308. (2) 20 T. A. 30 = 20 C. 487. (3) 21 B. 159. 

(4) 17 A. 167 (171). (5) 13 B. 160. (6) 21 B- 376, 

(7) 20 M. 40. 
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Legislature inteuaed that a longer period of limitation should govern a 

case like the present. a i. • 

[Jbnkins, C. J. —The Privy Council has laid down certain tests m 

Jagadamba's cased).] . . . 

That case turns upon the question as to what is the mep-ning ol the 
expressions ‘suit to recover possession’ and suit to set aside an adontion . 

[Candy, J. —The argument in Jagadaynba,'s case shows that the 
plaintiff sought relief under art. 142 of the Limitation Act of 1871, which ^ 
relates to recovery of possession of immoveable property.] 

That case, however, mainly turned upon the question as to what is 

the meaning of the language of that Act. •• o fn\ 

The last decision on the point is Jagannath Prasad v. Runjit i>ingliK/.). 
This is a converse case, and it supports the view taken in Pannyamma 

V. JSIanjaya (3). . n .• 

Jagadamba's case(l) lays down that a suit for setting asioe an adoption 

means a suit for consequential relief also, that is, a suit for recovery of 
possession. It lays down that the expression ‘a suit to set aside an adop- 
tion^ wido anouyh to etnbraco a suit for the recovery of posser*siOQ of 
immoveable property. See also JMohesh Narain v. Paruck ISfathiA). 

[269] [TY.aliJl, J.—If the plaintiff were to sue merely as a rever¬ 
sioner without seeking to set aside the adoption of defendant No. 1, then 
he will be entitled to twelve years’ limitation from the time of Gangabai’s 

death.] 

Quite so. The plaintiff is a minor, and the question as to his minority 

will also have to bo considered. u• u 

Finally wo submit that there is nothing in Jagadamba's case Cl) which 
will induce the Court to ditfor from the long current of authorities 
prevailing at Bombay, Allahabad and Calcutta. 

Macphr.rson (with Narayan O. Chandavarkar and Shivram V. Bhan- 
darkar) for the respondents (defendants).—At the time of Gangabai s 
death plaintiff was not adopted. Swamirao was then alive, and the 
reversion having once opened in his favour it would never stop. 
reversioner, howsoever remote, can bring a suit to establish his right if the 
nearer reversioner is negligent— Pooct (Jrolab StHgb v. Jiao PaTtcft Smgii (5) , 
Rani Anand Kocr v. The. Court of Wards (6) ; Bhikaji Ajiaji v. Jagannath 
Vithal C7} ; liamabai v. Rangrao (8) ; Auyaba v. Daji (9). The reversion 
having once opened, s. 7 of the Limitatiou Act would apply. The period 
is to be reckoner! from the death of Gangabai when Swamirao represented 
the reversion. The ruling in Chhagunram v. IJcxi Alotigavri{X0) also supports 
our contention. This was a decision under art. 120 of the Limitation 
Act, There is a distinction between art. 119 and art 120 as to the date 
of the cause of action. The cause of action as a reversioner enures to 
all the reversioners whether near or remote. This is rather a question 
for the consideration of the Livision Bench than the full 

Bench. 

On the moriti* wo have to consi ler what is tho effect of the ruling 
in jagidaffiba's easoCl). It is instructive to trace how tho first impression 
of the true meaning of the Limitation Act of 1871 arose. It seems that 
the construction put on tho Act was founded [270] on a misconception of 


(1) 13 I. A. 84 = 13 C. 308. 
(41 20 I. A. 30 = 20 C. 487. 
(7) 10 B.H.C.R. 351. 

(10) 14 B. 512. 


(2> 25 C. 354. 

(5) i4 M.I.A. 176. 
(8) 19 B. 614. 


(3) 21 B. 159. 

(6)8 I.A. 14=6 O. 764. 
(9) 20 B. 20-2 (205). 
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fche Privy Council ruling in Raj Bahadoor Singh v. Achumbit Lai (1). 
The misconception was pointed out by Field, J., in Raghubar Dyal Sahu- 
V. Bhikya Lai Misser (2). We contend that the article applicable is the 
article relating to adoption and not* to possession. Jagadamha's case (3) 
was referred to in Mahabir Pershad v. Hurrikur Pershad (4) and Hasan 
Ali V. Nazo (5). The remarks in Padajirav v. RcLvirav (6) are merely 
obiter dicta. The ruling in Parvathi Armnal v. Saminath Ouriikal (7) is 
entirely in our favour. There is nobbing in the Limitation Act of 1877 
which prevents the operation of the Limitation Act of 1871. 

Scott (Advocate General) in reply.—As to reversion and limitation, 
the ruling in Chhaganram v, Motigavri (8) is not applicable. The same 
remark applies to Raghubar Dyal Baku v. Bhikya Lai Misser (2). 


JUDGMENT. 

1899, Octob&r 0th, Jenkins, G. J.—The facts out of which this 
reference arises are stated in the judgments of the Division Bench and 
need not be here repeated- They should, however, be supplemented by 
stating that Gaugabai survived Swamirao. The question submitted for 
our opinion is whether or not, under those circumstances, the case is 
governed by art. 118 of the 2nd schedule to the Indian Limitation Act, 
1877. The necessity for the reference is a prior decision of this Oourfc 
pronounced by Mr. Justice Parsons and Mr. Justice Candy in the case of 
Fannyamma v. Manjaya (9). This decision was in accordance with 
opinions to be found in prior decisions of this Court and was no doubt 
influenced by them, but the point had not been actually decided in this 
Presidency ; it was also in agreement with prior decisions of the High 
Courts of Bengal and Allahabad. The Madras High Court has since- 
taken the opposite view. 

As the matter now comes before us as a Full Bench, it will serve no 
useful purpose to enter into an examination of these several conflicting 
rulings, and, therefore, I propose to examine the C27l] provisions of the 
Legislature and the decisions of the Privy Council, which are binding on 
all Courts alike. 

The Law of Limitation in India has been governed by successive 
Regulations and Acts, but it was not until Act XIV of 1859 that there 
was one uniform law applicable to all th^ Presidencies. This Act was 
superseded by Act IX of 1871, which in turn gave place to Act XV of 1877,. 
and for mv present purpose it will suflice to limit myself to an examina¬ 
tion of these two Acts. 

It is in the Act of 1871 that the tricolumnar schedule, with which 
wo are now familiar, is first to be found, and the article of that Act which 
related to questions of adoption was the 129tb. It is as follows :— 


Descriptioo of suit, 

Period of 
limitation. 

Time when period begins to 

ruD, 

129.—To o-^tablish or set aside an 

adoption. 

1 

12 years. 

Tbo dato of the adoption, or 
(at the option of the plain- 
t’lQf the date of the death of 
the adoptivo father. 


(2) 12 C. 69. 
(6) 11 A, 456. 
(8) 14 B. 512. 


(1) 6 I. A. 110. 
(4) 19 C. 629. 
(7) 20 M, 40. 
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la the Indian Limifcafcion Aofe of 1877 suits relating to adoption are the 
subjeot of two articles, tbe 118fch and 119tb, which are in these terms r 


Description of suit. 


Period of ‘ Time from which period begins 
limitation. | to run. 


119.—To obtain a declaration that an 
alleged adoption is invalid, or 
never, in fact, took place. 

119.—To obtain a declaration that an 
adoption is valid. 


Six years. 


Do. 


When tbe alleged adoption 
becomes known to the plaint- 
iB. 

When tbe rights of the adopted 
son, as suoh, are interfered 
with. 


It will be noticed, that there is a change both in the language and in 
the substance of the two Acts, bub in view of the judgment of the Privy 
Council to which I now pronose to call attention, I refrain at this point 
from sneculating as to tbe motive for the change. 

[2723 1“ 1886, the case of Jngadamba v. Dakkina (1) came before 
their Lordships of the Privy Council, and the question for their deci¬ 
sions was, whether, under circumstances such as we have here, art. 129 
of the Indian Limitation Act, 1871, applied. In the course of the 
argument Lord Blackburn asked the counsel for the appellant ' how 
do you make them out to be suits to set aside adoptions ? They seek to 
recover possession atid may admit adoption, while denying their efficacy 
to pass title.” This is precisely the line of argument which has been used 
in the ca^^es on which the present appellant relies, and I refer to it 
because it becomes apparent that the phra'^eology of the old Aot was 
susceptible of that meaning, and also because it shows that the point was 
present bo r.he mind of their Lordships from the first, and at one time 
appeared to find favour with one of their number. The answer of counsel 
was, “ to construe Act IX of 1871 it is necessary to refer to the previous 
legislation. It is a great hardship on an adopted son to have to prove 
his adoution more than twelve years after date.” 

The judgment was delivered by Lord Hobhouse and it is one of such 
importance, and so pregnant, that almost every word demands careful 
cousideration. 

So much is this so that I refrain from quoting any one part of it, 
and instead I will endeavour to o.^oress the deduoible principles which 
appear to me to govern the decision of this case. 

The ratio decidendi may, I think, bo put in the form of throe 
questions :— 

1. Can the plainbiU's recover possession without disturbing the 
adoption ? 

2. Is there any principle on which suits involving the issue of 
adoption or no adoption must, if of a declaratory nature, be brought 
within one period of time, but if involving relief based on that declaration, 
may be brought within another period of time ? 

3- Are the words of tbe Limitation Act such as to denote exclusively 
a suit confined to a declaration that an alleged adoption is invalid 
in law or in fact never took place? 
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[2731 The first and second questions have been answered by the 
Privy Council in the clearest terms. They have said that when the defend¬ 
ant is in possession in the character of an adopted son, the prima facie 
title is with him, and until that is displaced, he ought to retain his 
possession. That is their answer to the first question. 

The judgment further furnishes, in my opinion, a clear answer to the 
second of these questions, and that answer is in the negative. The principle 
involved in this answer was enunciated close on half a century ago by a 
learned Judge of the Sadar Divani Adalat of Bengal in the case of Bhyrub 
Chunder Chozodhrec v. Kale.e Kishzozcr Race (1), whore he says : “This 
conclusion appears to me the only correct one in principle ; and were it at 
all relaxed in practice, a party might for years be assenting tacitly to a 
succession, and might yet, upon any family quarrel, revive a claim upon 
the mere accident of a long survival of a widow who had attempted to make 
no claim for herself in her lifetime.” 

The sound sense expressed in these words is abundantly confirmed 
by the enormous bulk of litigation which finds its origin in disputed 
adoptions. I pause here to point out that the principles involved 
in the first two questions are of universal application and do not depend 
upon the construction of any particular legisln bive enactment though I con¬ 
cede that their application may be excluded by words properly capable 
of that interpretation. 

And this brings me to the third of the questions : Are the words of the 
Indian Tjimitation Act, 1877, such as to denote exclusively a suit confined 
to a declaration, that an alleged adoption is invalid in law, or in fact never 
took place, and to exclude a suit of which such a declaration forms a 
necessary part if it also seeks (as this suit does) possession or other relief ? 

For my own part I fail to find anything in art. 118 which calls for 
such a conatruction, nor can I see anything inconsistent between art. 118 
and art. 141. 

[2743 If a plaintiff can recover possession without challenging an 
apparent adoption, then art. lid is not in his way and obviously has no 
application. But if, on the other hand, a successful challenge of the 
apparent adoption is a necessary condition precedent to bis claim for 
possession, then it appears to me to follow irresistibly that he must pre¬ 
vail in so much of his suit as seeks a declaration that the adoption is 
invalid before he can invite the Court to investigate the claim to posses¬ 
sion, which can only arise if the adoption is out of the way. And if this 
bo so, then it seems to me manifest that his suit quoad the declaration 
impugning the adoption falls within tho precise berms of art. 118. 

Speaking generally a suit, in my opinion, none tho loss falls within 
the description of a particular arliclo because there is combined with it a 
prayer for relief which may be more aptly described by another article i 
in other words, the combination of several claims would not in general 
deprive each claim of its own specific character and description. 

This may bo illustrated by obvious instances. Thus I take it to be 
clear that a man can with tho requisite leave combine in one suit a claim to 
establish his status as an adopted son, where his rights us such had been 
interfered with and a claim to recover possession of property, his title to 
whiuli depends on a devise ; and no one I imagine would, in so obvious a 
case, think of suggesting that the suit, so far as it sought a declaration 
that the adoption was valid, did not fall within art. 119, Similarly, a 


(1) S. D. A. R. (Bong.) for 1650, 369. 
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man might combine in one suit a claim for a declaration that an alleged 
adoption was invalid, and as a separate matter, a claim to recover from 
the same defendant possession of self-acquired property of the adoptive 
father, the plaintiffs’ title to which depended on assurance either inter 
vivos or testamentary, and in this case, too, I take it to be manifest that 
the suit, so far as it challenged the adoption, fall within art. 118. 

I use these illustrations to establish the position that the language, 
neither of art. 118, nor 119, requires that the suit to which they are appli¬ 
cable should be confined bo the claim which in those articles is used as 
descriptive of the suit. And if this be true of the language, then we knew 
from the answer to the t276] second of the three questions which I have 
formulated, there is no principle which demands a different result. If it 
were desired to find further support for this conclusion, it might, I think, 
be found in the language of art. 119 which may fairly be regarded in deter¬ 
mining the true interpretation ol art. 118. Thosuitto which art. 119 refers 
is one in respect of which time runs from the period ** when the rights of 
the adopted son as such are interfered with,” and that suit is described in 
the first column as one “to obtain a declaration that an adoption is valid.” 
Now the starting point indicates circumstances which almost necessarily 
must give a claim to some measure of relief, at least to an injunction. 
But then it is provided by s. 42 of the Specific Helief Act (passed a few 
months before the lodian Limitation Act of 1877) that no Court shall 
make a declaration that a person is entitled to a legal character if, being 
able bo seek further relief than a more declaration of title bo such character, 
be omits to do so. 

The result, then, is that though the description of art. 119 refers only 
to a suit for a declaration, still for the reasons I have stated the suit must 
almost necessarily include a claim for relief. 

How, then, can it be SH,id th^xt art. 119 refers only to tho^e suits which 
ask for a deciaratioo and nothing more? If it be conceded that art. 119 is 
not capable of this restricted and restrictive construction, it is, I think, no 
forced analogy to say that the same must be true of the sister art. 118. 

I have now endeavoured to construe art. 118 in the light of the prin¬ 
ciples which appear to be established by Jaotidamba,'s case, and it only 
remains for me to see whether there is anything in the later authorities 
binding on this Full Bench which support or overthrow the view I have 
expressed. 

The first case is that of Mohesh Narain Uloonf^hi v. Tarnck Nath 
Moitra (1) which came to the Privy Council on appeal from the High 
Court of Calcutta, where it had boon hold the suit was barred both under 
art. 129 of the Limitation Act of 1871 and art. 141 of the Limitation Act 
ol 1877. 

The Privy Council came to the conclusion that it was unnecessary to 
fornvany opinion on the questions arising under art. 141, [2761 and decided 
the case on art. 129 alone following Jaaadamha and re*affirming the 

principles there enunciated. In tho course of the argument, however, it 
had been suggested that the case was governed by the Indian Limitation 
Act, 1877, and that consequently Jao'idamba's case had no application, 
and it was in referonco to this argument that Lord Shand, who delivered 
the judgment of the Board, remarked : “ It was suggested that the Act 

of 1871 having been suuorseiitnl hv tho Act of 1877, the question of 
limitation should bo determined with reference to the provisions of the 

(1) 20 I. A. 30 = 20 C. 487. 
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later statute, in which the language used is somewhat different, the suit 
there referred to, as necessary to save the limitation, being described as 
one “ to obtain a declaration that an alleged adoption is invalid, or never, 
in fact, took place.*’ It seems to be more than doubtfnl whether, if these 
were the words of the statute applicable to the case, the plaintiff would 
thereby take any advantage.” 

Tills it is true is only a guarded expression of opinon, still it appears 
to me to indicate as the view of the Privy Council, that the changed 
phraseology had probably made no difference. 

Nor should I bavefelt any doubt that this was so had not a Divisional 
Bench of the Calcutta High Court in the recent case of Jagannath Prasad 
Gupta V. Runjit Singh (1) expressed with apparent certainty the view 
that Lord Sband’s remai'ks had reference to the other circumstances of the 
case. 

It appears to me that this view hardly does adequate justice to the 
logical sequence of the judgment in which the remark is contained, and 
notwithstanding the view expressed by the Calcutta High Court I read 
Lord Shand’s language differently. 

There is but one more decision to which I need refer : it is the case of 
hachman Lai Chotudhri v. Kanhaya Lai Mowar (2). By the suit the 
plaintiff asked for a declaration of title and for possession, the defendant 
pleaded his adoption. From the Calcutta report it appears that “the High 
Court, taking into consideration the 118th article of schedule II of the 
Limitation Act (XV of 1877) and the decision in Jagadamba Chowdhrani v. 
[277] Dakhina Mohim Roy Chotodhri (I. L. R., 13 Cal., 303; L. R., 13 I. 
A.. 84) that the art. 129, sch. II of Act IX of 1871, corresponding to 
art. 118 of the later Act, applied to all suits which could not succeed 
unless without an apparent adoption having to be displaced, held that the 
present case did not fall thoreunder, but ratber resembled Raj Bahadoor 
Singhw. Achumbit Lai (L.R., 6 I. A.. 110), where the adoption had been 
made to the widow herself, and not to her husband.” 

Before the Privy Council it was argued by Mr. Doyne for the appel¬ 
lant that the suit was time-barred under art 118 ; he said : “The construc¬ 
tion placed on the 118th article by reference to the law enacted in 1871 as 
interpreted by Jagadamba's case was that the limitation of six years 
applied to suits which could not succeed without displacing an apparent 
adoption.” The judgment was delivered by Lord Shand and he deals 
with this argument of Mr. Doyuo’s as follows :— 

The appellant’s counsel, founding on s. 118 of the schedule to the 
Limitation Act, argued that the limitation of six years from the date of the 
alleged adoption of the appellant barred the suit. It was maintained that 
the suit was one, in effect, to obtain a declaration that the adoption of the 
appellant was invalid, or had never in fact been made, and that six 
years bad elapsed after the alleged adoption had become known to 
the respondent before the suit was instituted. If the adoption was really 
made by Bhuina Cbowdlirain of a son to herself and not to her husband, 
which the High Court has hold to bo the true construction of the 
deed of adoption produced, the plea of limitation could have no 
application in this suit, which relates entirely to the husband’s estate. But, 
in tbe opinion of their Lordships, there is another ground in respect of 
which this defence clearly fails, viz., that it has not been proved that 
the alleged adoption did become known to the respondent till the death of 


(1) 25 C. 364 (303), 


(2) 22 I. A, 51 = 22 O. 609 (611). 
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Bhuina Chowdhrain. which occurred wi&biu two years of the institution 
of the suit. Xt has been held by both Courts that the appellant, who is 
said to have been adopted about two years after the death of Kishan Lai 
Cbowdbri, when ho was about five years of age, had no possession until 
[278] after Bhuina Obowdhrain’s death. So far as possession was ood> 
oerned, the respondent had. therefore, no notice of the alleged adoption as 
long as Bhuina Ghowdhrain lived. Further, there is no direct evidence 
that the respondent was in any way made aware of the appellant’s 
alleged adoption until after her death. The only evidence to a difi^erent 
effect to which the appellant’s counsel could refer in order to show the 
rcQuisite knowledge was a passage in the respondent’s own deposition in 
which, after a denial that the appellant had been adopted, he says : * Had 
Bhuina Chowdbrain adopted the defendant, I must have known it,’ on 
which it was said that bis knowledge must be inferred, as it was proved 
that ho was frequently in Bhuina Cbowdhrain’s house after the alleged 
adoption took place, and that in this way ho must have been aware of it. 
It is clear that such evidence is plainly insufficient to prove the 
requisite knowledge, and the plea of limitation, therefore, fails.” 

It iss aid that this is not a binding decision, inasmuch as their 
liordsbips held that art. 118 did not bar the suit. What was actually 
decided was, that the plea of liositation failed, and the basis of that 
decision was. that the period of limitation was that indicated by art. 118, 
or, in other words, that art. 118 governed the case. The judgment 
does nob profess to proceed on an assumption made naerely for the purposes 
of the decision, and I think it must be left for their Lordships alone to 
distinguish the case on the ground that has been suggested at the bar, if 
it be necessary. It certainly does not appear to me to bo paying due 
respect to their Lordships’ considered judgment—for such it was—to sav 
that they either overlooked a point which must have been brought to their 
notice, or that without so expressing themselves they decided on an article 
of the Limitation Act which had no application. One cannot overlook, 
too, the fact, that the judgment in this case as well as in Mohesh Narain's 
case, where an argument bad been advanced on the difference of language, 
was delivered by the same noble Lord ; and that no less than throe of their 
Lordships had been parties to one or other of the previous Privy Council 
decisions to which I have referred. 

These are the only decisions of the Privy Council subsequent to 
Jagadamba's case in which this question of limitation has been [279] 
raised, and they botb of them appear to me to support the view that the 
altered language of art. 118 has made no difference in the law of limitation 
applicable to suits where an apparect adoption is called in question. 

It has been argued that this construction of the Act may load to 

inooDvenience and hardship, bub the instances cited in support of this are 

for the most part more apparent than real, and it would nob bo bard to 

imagine cases where an opposite view of the Act would bo attended with 

the same results. It would, I think, be profitless to discuss these con- 

uicbing hypothetical cases, for after all said and done the only result is a 

balance of inconveniences which in the view I take of the Privy Council 

decisions would in no case jusbifv or require us to come to a different 
conclusion. 

.. . I would, therefore, to the question propounded in the reference answer 
cbat this case is governed by art. 118 of the Indian Limitation Act, 1877. 
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Gandy, J.—I said nearly all thafc I have to say on this question in 
my judgment in Fannyammd v* Manjaya Sebbar (1). I would merely 
add, what does nob appear in the report of that case, that the property 
in question in that case was admittedly ancestral. If, therefore, 
Nagabbatta had in fact adopted the defendant, and it was a valid adoption, 
then the devise in favour of the plaintiffs was void. 

Further, I remarked in that case (p. 168) : 

“ Mr. Shamrav, for appellants, referred to the judgment of the 
Privy Council in Lackinnn Lai v. KaJihaya Lai (2), but chere is nothing in 
the judgment which really bears on the point at issue.” 

I erred in making that statement. A closer examination of the Privy 
Council judgment in question shows that their Lordships of the Judicial 
Committee held that such a case as the present would be governed by 
art. 118 of the Limitation Act of 1877. The plaintiff in that case sued 
within two years of the death of the childless widow, Bhuina, on whose 
death he claimed to inherit as the nearest bandhu. 

[280] The defendant in possession defended the suit on the ground 
{inter alia) that he bad been adopted by Bhuina under authority from her 
husband. 

The Courts below found that the defendant had failed to prove that 
Bhuina bad authority to adopt him to her husband, or that she had, in. 
fact, so adopted him, but that she had adopted the defendant as her son, 
and that she retained her husband's estate down to her death. Counsel 
for the appellant-defendant argued before the Privy Council that the 
plaintiff's suit was time barred under the 118th article, sch, II of Act XV 
of 1877. On this Lord Shand, delivering the judgment of the Privy Council, 
said (p. 614 of I. L. R., 22 Gal.) ; 

The appellants' counsel, founding on s. 118 of the schedule to the 
Limitation Act, argued that the limitation of six years from the data of 
the alleged adoption of the appellant barred the suit. It was maintained 
that the suit was one, in effect, to obtaiu a declaration that the adoption 
of the appellant was invalid, or had never in fact been made, and that six 
years had elapsed after the alleged adoption had become known to the res¬ 
pondent before the suit was instituted. If the adoption was really made 
by Bhuina Chowdbrain of a son to herself and not to her husband, which 
the High Court has held to be the true construction of the deed of adop¬ 
tion produced, the plea of limitation could have no application in this suit, 
which relates entirely to the husband's estate. But, in the opinion of 
their Lordships, there is another ground in respect of which also this 
defence clearly fails, viz., that it has not been proved that the alleged 
adoption did become known to the respondent till the death of Bhuins. 
Chowdbrain, which occurred within two years of the institution of the 
suit.” 

1 think that this is more than a mere obiter dictuvi^ to the effect that 
admitting, for the sake of argument, that art. 118 applies, then as a fact 
defendant has failed to prove that plaintiff knew of the adoption. It is 
apparently taken to be beyond question that art. 118 would apply to the 
ordinary case of a reversioner seeking possession of an estate on the death' 
of the widow, and being mot by the plea of the defendant in possession' 
[261] that he (defendant) had been to the knowledge of the plaintiff 
validly adopted by the widow as a son to her husband. 
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This, then, is the state of the law as interpreted bv the highest 
authority. Primarily the case is governed by art. 141 : but if the defend¬ 
ant in possession can plead—“ I am to your knowledge or to the know¬ 
ledge of your predecessor in title in possession as a son alleged to have 
been validly adopted by the widow, on whose death you olaim possession,” 
then the case is governed by art. 118. 

This is the answer which I would return to the referring Bench. 

It will be for that Bench to decide how precisely art. 118 is to be 
applied. 

Were it not for the authority of the Privy Council I should be pre¬ 
pared simply, on the language of Act XV of 1877, to say that arts. 118 and 
119 of soh. II apply in oases where a declaration only, and no consequential 
relief, is sought, and that arts. 140 and 141 apply when consequential relief 
is sought,—that is, when possession is claimed because the estate has fallen 
into possession or the female has died. 

This was the view taken of the law under the old Act of 1859 : see 
for instance the judgment of the Calcutta Full Bench delivered by Peacock, 
C.J., in 1869 in Sreennth Ganqooly y. Mohesh Chunder Royll). The same 
view was taken in Madras in 1874 in Kotamarti Sitarammayya v. Kota- 
tnarti Vardhanamma{9.). This was the view of the present.Liawof Limitation 
taken by Edge, C. J., and Banerji, J., in 1895 in Natthu Sinyh v. Gulah 
Singh (3) having regard to the ordinary construction of the language of 
the Act. Tottenham and Ghose. JJ., had taken the same view in 18S7. 
See Lala Parbhu Lai v. Mylne (4). On the other hand, I cannot resist 
the conclusion that the Privy Council do not so interpret the language of 
the Act; and I mu.st bow to that authority. 

Ranade, j. —I am of opinion that art. 118 of the Limitation Act 
applies to the present suit. The appellant-plaintiff in his [282] plaint 
seeks to obtain a declaration that the respondent-defendant No. I's adoption 
was invalid. Independently of other considerations, such a suit naturally 
falls under art 113. The plaint, however, over and above this declaratory 
relief, seeks, other declarations, as also claims, injunctions and possession 
of the property in dispute. As this claim for possession is made in the 
right of bis being the sole reversionary male heir of the deceased Timaji 
after the death of his widow Gangabai, appellant contends that the suit 
falls under art. 141. There have bean several decisions of this Court, as 
also of the other High Courts, in which it has been held that where a person 
seeks to recover possession of immoveable property in right of his being 
reversionary heir on the death of the widow, tho suit falls uudor art. 141, 
which pernaits a period of twelve years from the death of the widow, and* 
if in such a suit a reversioner has also to secure a declaration of tho 
invalidity of an adoption made by the widow, the suit is held not barred 
V'? years’ limication under art. 118. This was the view taken by 
a Division Bench of this Court in Fatinyamma v. Ma7i/aya IIdbbtr((i), 

in which case the earlier decisions of this Court are fullv noticed_ Pada- 

Ramrav (6) ; Kalgvada v. Lingavda (7) ; Revubai v. Nngapa (8) ; 
Harilal y. Bai Reiva (9) ; Abdul Rahini v. Kirpara7n{l0). In all these cases 
^13 Court has apparently adopted tho view taken by the Allahabad Hi'di 
Court in several oases, where it held that arts. 118 and 119 only ai>i>iy 
where the plaint is confined to a declaratory relief and does not include a 
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claim by a reversionet* for .the recovery of the possession of immoveable 
property— Basdeo Vv ; Gopal (1) ; Ganga Sahai v. Lekhraj Singh (2), 
Ghandharap Singn v. Lachman Singh{Z)\Naithu Singh v* Gulab Singh (4). 
The Calcutta High Court took the same view of the scope of art. 118—• 
Xjala Parbhu Lai v. Mylne (5). These authorities favour the view 
that where the relief sought is only declaratory, and the plaint seeks 
C283] to invalidate or establish a disputed adoption^ art. 118 must apply, 
but this article does not govern where the claim is made for possession, in 
which latter case art. 140 or 141 would govern the period of limitation. 
The High Court of Madars. on the contrary, has taken an exactly opposite 
view— Parvathi Ammal v. Saminatha Gurukal (6). 

This difference of view is apparently due to the construction placed 
by the several High Courts on certain decisions of the Privy Council, 
notably the decision in Jagadambav. Dakhina Mohun(7) ; followed later 
on in Mohesh Narain v. Taruck Nath (8) ; and Luchman Lai v. Kanhya 
Lai (9). The first of these decisions was passed on the interpretation of 
art. 129 oi the Limitation Act of 1871. That article provided for suits 
brought to establish or set aside an adoption. Their Lordships of the 
Privy Council held that the words “ to set aside adoption,*’ meant suits in 
which the validity or invalidity of an adoption was brought into question, 
and it was further held that such latter suits included ail suits where 
a party cannot succeed without displacing an apparent adoption in 
virtue of which the opposite party was in possession. This decision 
was followed in Mohesh Narain v. Tarzick Nath and Luchman Lai 
v. Kanhya Lai. The principle underlying these decisions was expressly 
stated by their Lordships to be that of allowing only a moderate time 
within which delicate subjects like adoption disputes should be brought 
in Civil Courts for dis posal. The shortening of the period of limitation 
from twelve to six years in the Limitation Act of 1877 was obviously made 
by the Legislature in accordance with the views expressed by their Lord¬ 
ships of the Privy Council In the decisions which were passed under the 
new Act, sufficient attention does not appear to have been given to these 
decisions under Act IX of 1871, and, apparently under a misconception 
of the decision in Raj Bahadur Si7igh v. Achumbit Lai (10), it came to be 
held that the new Act altered the old law, and made a distinction not 
recogni;^ed by the Act of 1871, between [284] declaratory suits and suits 
for possession by reversioners. The decisions of the Privy Council recogni¬ 
sed no such distinction. Suits for a declaration under Act IX of 1871 in 
matters of adoption were held to embrace all suits where a suitor cannot 
succeed without displacing an adoption in virtue of which the opposite 
party was in possession. This principle has been applied on general grounds 
in cases where the obstacle in the way of the recovery of possession is nob 
a disputed adoution, but is a deed of gift, or agreement which must be 
impugned, and if not successfully impugned or set aside within the smaller 
period of limitation provided by law, must bar the suit for possession— 
Raghubar Dyal Sahu v. Bhikya Lali^ll) : Hasan AH v. Nazo (12) ; Mahabir 
Pershtid v. Hurirhur Pershad (13), This principle must govern a claim 
where, as in the present case, a i*oversioner claims property after first, 
setting aside an adoption. This last can only be done by bim within tbo. 

(1) 8 A. f)44. (2) 9 A. 253. <3) 10 A. 485. 

(4) 17 A 1C7. (5) 14 O 401. l6j 20 M. 40. 

<7) 13 l.A. 84= 18 C. 308. (8) 20 l.A. 30=20 C. 487. (9> 22 l.A 61 = 22 O. 609. 

(10) 61.A. 110. (11) 12 0.69(72). (12) 11 A. 456. 

(13) 19 C. 629. 
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time of six years allowed by law uader art. 118. Any obher course involves 
the obvious inconvenience of leaving it to the party'’interested to determine 
the period of limitation within which he should sue, which could never 
have been intended by the Legislature. The appellant can only succeed 
in his suit for possession if he can prove that his suit is not barred under 
art. 118. 

Tyabji, J. —I concur generally in the judgments just delivered by 
my learned colleagues. I am clearly of opinion that art. 118 of the 
Limitation Act (XV of 1877) applies to this suit so far as it seeks for a 
declaration that tbe adoption of ihe defendant is'invalid. I ans also of 
opinion that art. 141 applies iu so far as tbe suit merely seeks to recover 
the property of Timajt apart from the question of the defendant’s adoption. 
If the prayer for declaring tbe invalidity of tbe defendant’s adoption had 
been from tbe first omitted from tbe plaint, or if the plaintiff does not 
now rely on that portion of the prayer and if be ask the Court to treat it 
as struck out from the plaint, the suit would, in my opinion, be simply a 
suit by the plaintiff as reversioner, and would, therefore, be governed in 
the first instance entirely by art. 141. If, however, tbe defendant proves 
by way of defence bis own adoption and the plaiutitf’s knowledge of such 
adoption more than six years before the filing of [283] the suit, tbe 
plaintiff would then, in my opinion, be barred from disputing tbe fact or 
the validity of such adoption by art. 118. Whebber, therefore, the plaintiff 
prays for a declaration of the invalidity of the defendant’s adoption in the 
first instance or whether he makes no mention of the adoption at all, and 
the aoopbion is set up by tbe defendant as a bar to the plaintiff’s success, 
the result, so far as limitation is concerned, will be substantially identical. 
The substantial question for the decision of tbe Court in eacb case being 
tlie fact of tbe validity of the defendant’s adoption—no matter in what 
form or by whom tbe question of the adoption is first raised—the plaintiff's 
right bo dispute the validity of such adoption must be determined by 
art. 118 I can see no inconsistency between art. Ill which applies to a 
suit by a reversioner without thore and art. 118 which is the period fixed 
for disputing the validity of an adoption after the fact of such adoption has 
been brought to the notice of the plaintiff or of any person from or through 
whom he claims. If tbe plaintiff can succeed as reversioner without 
disputing the validity of the defendant’s adoption, he has twelve years for 
so doing under arc. 141, but if he must set aside the adoption before he 
can succeed, then he has six. years from the date of his knowledge of such 
adoption. It may. no doubt, bo hard that reversioners should be compelled 
to file a suit in the life-time of the widow for tho purpose of setting aside 
the adoption before tlieir own right has become porfeor.od or tho estate has 
become actually* vested in themselves hy the death of the widow. On the 
other hand, it would not be less hard on the adopted son that the fact of 
the validity of his adoption should he impeached years after it actually 
took place, and, it may be, after all evidence iu its support has disappeared. 
Acts of Limitation are in tlieir verv nature more or less arbitrary, and I do 
not think that wo should be justified in straining tho language of tho Act 
or in trying to explain away the significance of the decisions of tho Privy 
Council in order to provide what may, under certain circumstances, be 
possibly a more equitable period of limitation. The reasoning of the Privy 
Council and the principles clearly enunciated by their Lordships in v.he ca'^os 
•of Jagadaynba v. Dakhina Mohan (1) and Mohesh Narain v. Tariick Nath (2) 

(U 13 I.A. 84= 13 C. 808. (2) 20 I.A. 30 = 20 C. 487. 
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seem to me [2863 apply with quite as much force to the Limitation Aofr 
of 1H77 as to that of 187,1. I bave of course read and most respectfully 
considered tbe decisions of the various High Courts bearing on this poiut^ 
and which bave been referred to and discussed with so much ability at tbe 
bar. I must, however', confess that I am not able to see that there is 
any sufficient ditlerence either in the language or in the structure of tbe 
present Limitation Act to make tbe decisions of the Privy Council on 
similar provisions of tbe Act of 1871 inapplicable or to distinguish them 
from tbe present case. Indeed tbe cases Mohesh Narain v. Taruck Naik 
and Jjachman Lai v. Kanhaya Lai (1) seem to me almost conclusive 
authorities to tbe contrary. I would, therefore, answer tbe question put 
to us by the Division Bench as follows, namely— 

(1) Article 118 apnlies to every suit where tbe validity of tbe 
defendant’s adoption is tbe substantial question in dispute whether such 
question is raised by tbe plaintiff in tbe first instance or arises in conse¬ 
quence of the defendant setting up his own adoption as a bar to tbe 
plaintiff's success. 

(2) Article 141 applies to the ordinary simple case of a reversioner 
where tbe validity of the adoption is not the substantial point in disputCr 
or where tbe plaintiff can succeed without impugning tbe validity of tbe 
defendant’s adoption. 

Russei.L. J.—I also concur in the judgments which bave been 
delivered. The plaintiff by bis plaint herein specifically claims ihitcr alia) 
that the adoption of the defendant should be set aside as invalid, and 
consequently upon the pleadings the suit should be held to come within 
art. 118 of the Limitation Act. But even if the plaint were not expressly 
so framed, it seems to me that we must follow the decisions of tbe Judi¬ 
cial Committee in Jagadamha v. Lakhiua ^ohun (2) and Mohesh 1^arain 
v. Taruck Nath (3), in neither of which cases does it appear that there 
was a specific prayer with regard to adoption as there is in tbe present 
case. 

Apart from the pleading it is clear in this case that the plaintiff. 
must be, in the words of the eJudicial Committee. “ embarrassed by the 
defendant’s adoption ; and he cannot recover the [2873 property without 
disturbing the adoption.” It is an obstacle in bis way which in order 
to succeed ho must either gee over or get past. Tbe Judicial Committee 
bave said that the true principle of the Legislature is that only a 
moderate time within which such delicate and intricate questions as 
those involved in adoption shall be brought into dispute is to be 
allowed, so that it shall strike alike at all cases in which the plaintiff 
cannot possibly succeed without displacing an apparent adoption by 
virtue of which the defendant is in possession. The question of adoption , 
is a question of status, and it is important, no doubt, that the limitation 
applicable to sunh questions should be short. Bub so also is the ques¬ 
tion of legitimacy or illegitimacy with reference to which, as is pointed 
out in Jagannath Prasad v. Lanjit Singh (4), the* anomaly exists that 
a period of twelve years is applicable. As regards Jagannath Prasad , 
V. Banjtt Singh, it is to be observed that the plaintiff there did not , 
specifically claim to have the adoption in question declared valid, and tbe ; 
learned Judges say that “ it is by no means clear that the same considera¬ 
tions apply to art. 119, as to art', 118,” see p, 360. I would answer the 
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quostion referred to us by saying tbattbe plaintiff s suit is barred by 
Law of Limitation, and the judgment in Parvathi Ammal v. Saminatha 
Qurukal (1) is directlv in point and to be followed. 

In accordance with the above answer the Division Bench confirmed 

the decree.* 
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APPELLATE CRIMINAL. 

"Before Mr. Jusitice Ravade and Mr. Justice Crowe. 


Queen-Empress V. Baku and another."' f9th October, 1899.] 

Indian Peyuil Cede {Act ZL.V of 1860), ss. 108-A. 372—Z>i©os'n<7 of n minor for 
immoral purposes — Abetment—Offence committed out of British I-ndia — Jurxsdtc- 
—Offence not triable except with the certificate of Political Agent or sanction of 
Government—‘Criminal Procedure Code {Act V of 18iJ8j, s. 188. 

A minor girl under the ap.o o( .«»»xteen years was tHken by accused No. 1, under 
the direction of accused No. 2, from Sbolapur to Tuljapur (in the Nizam s terri¬ 
tory). and thertf dedicated to tbe goddess Amba, with iatent or kuowiug it to be 
likely chat the mioor would bo used lor purposes of prosiitutioo. 

[288] The District Magistrate of Sbolapur convicted accused No. I of an 
offence under s. 372 and accused No. 2 of abetment of tbo offence under ss. 372 
and 108 A of the Indian Penal Code, and sentenced them each to six months 
rigorous imprisonment. 

Beid, that as the offence of the disposal of the mioor took place out of British 
India, the Magistrate bad no jurisdiction to try the o2»ace, in the absence of a 
certificate oi the Political Agent cr the sanction of the Doc^il Government as 
required by 8. 188 of the Code of Criminal Procedure (Act V of 1898). 

Held, also, that accused No. 2 was not guilty of abetment, and a. 108-A of the 
Indian Penal Code had no application to tbe present case. 

Mere intention not followed by any act cannot constitute any offence, and au 
indirect preparation which does not amount to an act which amounts to a 
commencement of the offence does not constitute either a principal offence or 
an attempt or abetment of tbe same. 

The intention of either of tbe accused while they were staying at Sbolapur 
did not constitute any offence, and their removal with the girl to Tuljapur did 
QOt by its6lf ooQdtitutc BbotmoQt* 

Appeal by the Local Government from an order of acquittal passed 
by E. M. Pratt, Sessions Judge of Sbolapur. 

Piri was a girl under the age of sixteen years, and living under tbo 
care and protection of her grandmother Baku and her grandfather Tukaram. 

The charge against Baku was that she took the minor from Sbolapur 
to Tuljapur, a town in bho Nizam’s territory, and there dedicated the girl 
to the temple of the goddess Amba with intent or knowing it likely that 
the nainor would be employed or used for purpo.ses of prostitution. She 
was, therefore, charged with committing an offence under s. 372 of the 
Indian Penal Code (Act XLV of 1860). 

Tukaram was charged with abetment of the offence, in haying 
directed Baku bo dispose of the minor for an immoral purpose. 


• I For A complobs text of tbe Final Judgment of the Division Bench [seel Bom. 
L. R. pp. 817—621 —Ed.3 

t Criminal Appeal No. 33G of 1899. 

(1) 20 M. 40. 
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Tho OistHct IN^agistrAfco of Sbolapur found both the Accuaod guilty of/ 

the otfences charged, and convicted them under ss, 372, and 372 and 108-A 

of the Penal Code, 1860, respectively, and sentenced them each to 8ix> 
months’ rigorous imprisonment. 

On appeal the Sessions Judge reversed the convictions and sentences, 
holding that as the offeoce of disposal of the minor [289] took place at 
Tuljapur out of British India, the District Magistrate bad no jurisdiction 

to try the offence, in the absence of a certificate of the Political Agent or 

the sanction of the Local Government as required by s. 188 of the 
Criminal Procedure Code (Act V of 1898). The Sessions Judge also held 
that the removal of the minor from Sholapur to Tuljapur was, at tho 
most, a preparation for the commission of the offeoce, and as such did 
not constitute either the principal offence, or the abetment thereof. He, 
therefore, acquitted the accused. 

Against this order of acquittal the Local Government appealed. 

Rao Bahadur Vasudev 3. Kirtikar, Government Pleader, for the Crown. 
D, A. Khare, for accused. 


JUDGMENT. 

Ranade. J. —This is an appeal by Government against the decision 
of the Sessions Judge of Sholapur, who reversed the conviction and sentence 
passed by the District Magistrate under s. 372, and s«. 372 and 109, on the 
accused Baku and Tukaram, respectively. 

Baku was the grandmother, and Tukaram was the grandfather, of a 
minor girl, named Piri, under sixteen years of age, and under their care. 
The charge against Baku was that she took Piri from Sbolapur to Tuljapur 
to dedicate her to the goddess Amba, with intent or knowing it to be 
likely that the girl would be employed or used for the purpose of prostitu¬ 
tion. and Tukaram was charged with having directed Baku to do so, in 
consequence of which Piri was made an aradhin murli, who are intended 
to lead generally a life of prostitution. Both the accused were found 
guilty of the offences charged under s. 372. and ss. 372 and 109, and 
were sentenced to six months’ rigorous imprisonment. In appeal, the 
Sessions Judge of Sholapur held that as the offence of the disposal of the 
minor took place at Tuljapur. whore the dedicaMon actually took place 
and as Tuljapur was out of British India, the District Magistrate had no 
jurisdiction, in the absence of the certificate or sanction required under 
s. 188, Criminal Procedure Code. 1898. to try the offence. The Sessions 
Judge was also of opinion that the removal of the [290] minor from 
Sholapur to Tuljaour was. at the best, a preparation for the commission 
of the offence, and more preparation was not indictable. He accordingly 
reversed the conviction and acquitted and discharged the accused 

The Government Pleader on behalf of Government contended (1) 
that the District Magistrate had jurisdiction to try tbe accused ■ (2) that 
the removal of the naioor with the intention of disposing of her by dedica¬ 
tion at Tuljapur was an offence triable in British India; (3) that as 
Tukaram was found to have instigated tho other accused in Sholapur to 
commit the offence, the District Magistrate had at least jurisdiction to 
try tho offence of abetncent committed by him in British India 
L . The points for consideration are—(1) whether the Distnct Magistrate 
had jurisdiction to try both or either of the accused - (2) whether the 
offences charged were proved as against both or either of them As 
regards the first pmnb. it is clear that the actual dedication of the girl 
Pin took place at Tuljapur in the Ni;5aai’3 territory, and tho offence, if 

728 



Xli. QUEEN-EMPBESS V. BAKU 24 Boin. 292 

auy, must be held fco have taken place there. The Magistrate’s charge, 
however, shows that ho was of opinion that the offence of the disposal of 
the minor took place at Sbolapur, where the intention to dedicate the girl 
was first formed. This, however, seems to be an erroneous view. In a 
Madras case— Bapu v. The Queen (l)—a tindal was entrusted with goods 
at Mangalore to be taken to Calicut. While on the way to the latter port, 
the tindal deviated from the journey, and took the goods to Goa, and 
sold the same there. He was tried at Mangalore, and convicted by the 
Sessions Judge, but the conviction was sot aside on two grounds : (1) that 
though the intention and deviation took place on the high seas, that did 
nob confer jurisdiction, as the conversion took place at Goa, where the 
offence must be held to have taken place ; and (2) that for want of a 
certificate from the Political Agent, the trial and conviction were illegal. In 
Queen-Iij7npres$ v. Kathaperutnal (2) this earlier decision was followed in 
a case where the offence was committed in the h’rench territories even 
when the District Magistrate, who tried the case, was himself the Politi¬ 
cal Agent, who had to certify under £291] s. 188. The absence of 
a certificate was held to be a defect which could not be cured under 
s. 532. Of course, where there is no Political Agent, a native Indian 
subject may be tried in British India for an offence committed beyond 
the limits of British India under the sanction of the Local Government— 
Queen TJmpress v. Daya Bhtma (3) ; Quee^i-Empress v. Shick Abdool 
Rahiman (4) ; Uhadphalc v. Gurav (5) ; Iniperatrix v. Abdul Husen Abdul 
Kadir (6). In Empress of India v. Sarimikh Sinqh (7) the prisoner was a 
native Indian subject, and a soldier subject to the articles of war. and he was 
tried for murder committed at Cyprus. The circumstances of the case were 
peculiar, and there was admittedly no Political Agent who could certify 
under s. 188. The absence of a certificate under s. 188 was hold to be 
absolutely prohibitive in a case where the ofi'ence took place in Nepal— 
Queen-Empress v. Ram Snndar (8). 

It was, however, contended that, under the amended s. 108-A. an 
abetment in British India byilie accused Tukaram of an offence commit¬ 
ted by the accused Baku in foreign territory might bo tried in British 
India. That amendment was no doubt sugsestod by the decision of this 
Court in Queen-Empress v. Gn^ipnlrao Ramchandra (9), where it was 
held that such abetment was nob punishable. The facts of the present 
case, however, clearly distioguish it from the circumstances of the case 
uoted above. There was a distinct separate olTerjco committed in British 
India by the accused charged in Queen-Etnp^ess v. Gunpairno Ramchatid- 
which, under the amended s. lOS-A. would now make him indictable for 
abetment. In the preseut case, beyond tbo moro intention and ifidirect 
preparation, there was no di^^tiocc offence by way of instigating the act 
committed out of British India. jNIere intention not follovved by any act 
cannot constitute an offence, and an indirect preparation, which does not 
amount to an act whicli amounts to a comrooncoment of the offence, does 
not constitute either a priucipal offence, or aa attempt or abetment of the 
same. The intentions either of £292] Baku or Tukaram. while they wore 
staying at Sholapur, did not constitute anv offence, and Baku’s accom¬ 
panying the girl to Tuljapur by the orders of Tukaram did nob by itself 
constitute an abetment. Tukaram was, therefore, not guilty of abetment 


(1) 5 M. 23. 12) 13 M. 423. (3: 13 B. 147. (4) 14 B 227 

(5> 6 B. 122. (G) Cc. Rul. No. 37 of 1895 (Rat Uor. Or. Cases 773» 

»7) 2 A. 218 (8) 19 A. 109. (9) 19 B. 105. 
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under s. 108A. Tbe District Magistrate, in the absence of the certificate 
or sanction, bad thus no jurisdiction to try tbe accused, and tbe Sessions 
Judge’s decision on this point of law must be upheld. 

It is not necessary, under tbe circumstances, to discuss tbe second 
question which relates to tbe merits. Tbe accused were admittedly 
guardians of the minor girl. Mr. Kbare’s argument, that tbe evidence 
did not show that the girl was below sixteen years of age, is opposed to the 
medical evidence, and tbe girl’s own statement, and tbe suggestion made 
by one of tbe accused bimself. Tbe distinction sought to be made between 
prostitution and concubinage is also without any basis. Both the accused 
admitted that they knew that tbe life most likely to be led by tbe girl in 
consequence of tbe dedication would be an immoral life, being of tbe same 
kind as that of tbe Bhavins, or dancing girls, or Basvis^ noticed in Reg. v. 
Jaili Bhavin (1), Reg. v. Aruna Chellam (2), Shrinivasa v. Annasami (3), 
Queen Knipress-v. Basava (4) an<i Qu^en-Bmpress v. Tippa (5), among whom 
married life was impossible, and prostitution tbe usual means of livelihood. 
Consenting knowingly to such a dedication with all that it involved cer¬ 
tainly constituted the offence of a disposal of tbe minor under s. 372. The 
defect caused by tbe absence of the Political Agent's certificate vitiated 
the prosecution, and the District Magistrate had no jurisdiction to try 
the case. Tbe Sessions Judge was, therefore, right in reversing the 
sentence and discharging both tbe accused. 


24 B 293=1 Bom. L.R. 688. 

[293] CRIMINAL REVISIONAL. 

Before Sir L.H. Jenkins, Chief Justice, Mr. Justice Candy and Mr. Justice 

Ranade. 


In re Dadabai Jamsed.ti.* [9th October, 1899.] 

lvi,diaH Riilioays Act{lX of 1390), s. \.\0—"Comp(irtme7U"—Meaning of the word. 

Per JKNKINS, C.J., and OANDV, J.—Good sense requires that to the word 
“ compArtroont ” in certain sections of the Indian Railways Act (IX of 1890) the 
quality of complete separation should be attributed, and it is with that force that 
it is used in e. 1 lO. 

Per RAN.ADE, J. —The word “compartment ” is ut-ed in s. 110 of Act IX of 
1890 in tbo same sense in which it is used throughout the Act, and does not 
necessarily mean a completely partitioned division. 


This was an application under s. 435 of the Code of Criminal 
Procedure (Act V of 1898). 

A complaint was lodged before S.B. Snencer, Acting Fourth Presidency 
Magistrate, under s. 110 (6) of the Indian Railways Act (IX of 1890). 
charging the accused with smoking in a non-smoking compartment of a 
second class railway carriage without the consent of the complainant who 
was a feliow-passeoger with him in the same compartment. 


(3) 16 M. 41. 


• Grimioal Revision, No. 169 of 1899. 

(1) 6 B. H. C. Or. CO, (2) 1 M, 164. 

(4) 15 M. 75. (6) 16 B. 737. 

(6) Section 110, cl. 1 of Aot IX of 1890 provides as follows If a person 
without tbo consent of hU lellow-passongors, if any, in the same compartment, amokes 
in any comp^^rtment except a compartment epeoialiy provided lor the purpose, he ahall 
be puninhed with fine, which may extend to twenty rupees 
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The accused was further charged with insulting the cooDplainanfc and 
hurting his religious feelings under ss. 298 and 504 of the Indian Penal 
Code. 

The Magistrate discharged the accused on all the charges, holding 
that the accused and the complainant, though they were fellow-passengers, 
were not in the same compartment within the meaDing of s. 110 of the 
Indian Railways Act (IX of 1890). 

Against this order of discharge the complainant applied to the High 
Court under its criminal revisional jurisdiction. 

Macphersoyi (with him R. B. Paymaster), for complainant. 

There was no appearance for the accused. 

[294] Jenkins, G. J. —In this case a rule has been gianted calling 
on the accused to show cause why the order of the Magistrate should not 
he set aside. 

It seems that the complainant and the accused were travelling in 
the same carriage on the B. B. and C. I. Railway and that bhe«accused 
smoked without the complainant's consent. For this he has been prose¬ 
cuted under s. 110(1) of the Indian Railways Act, 1890. 

That sub-section is in these words ; — (His Lordship read the section 
and continued:—) The case was heard before Mr. Spencer, who held that 
the complainant and accused, though they may have been fellow-passengers, 
were not in the same compartment and discharged the accused- On this 
an application was made to this Court, and the rule to which I have refer¬ 
red was granted bv Parsons and Ranado, JJ., who at the same time called 
for a report. In cornpliauco with this Mr. Spencer has furnished us with 
a very careful and clear statement of the reasons which induced him to 
decide as he did. From his report aud from what has been stated before us 
it seems that the portion of the carriage in which the complainant and 
accused were travelling whs separated from the rest of the carriage by a 
complete partition, and that this portion was itself cub off into two sections, 
the dividing line between them being a partition about three feet high 
which served as a coromoo hack for seats in each section. This is shown 
by tbe diagram attached to Mr. Spencer’s report. Now this three-feet parti¬ 
tion manifestly would not screen passengers in one of these two sections 
from the sight of those in the other ; nor would it in any away interrupt 
the passage of smoke from the one section to the other. Therefore it is 
difficult to regard such a division as a compartment that would comply 
with the provisions of ibe Legislature requiring the reservation for the 
exclusive use of females of one compartment at least of the lowest class of 
carriage forming part of the train and that it should he furnished with a 
closet. When one hears in mind the customs intendecl to be respected by 
this provision it would be impossible to suppose thab a section such bs I 
have indicated could be taken to bo a compartment within the meaning 
of s. 64. 

[295] I now pass to consider whether tbe complainant can be 
deemed to have been in different compartments for tho purpcj-e of s. 110. 

It appears to me to bo obvious that tlie purpose of tbo section is to 
secure that no one shall smoke in a railway carriage so as to be an 
annoyance to any fellow-passenger. Bub I have already shown that the 
partition between tbe two sections of the carriage in question in no manner 
helped to avert this annoyance. 
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It requires ao great effort of imagination to see that a smoker may 
cause even greater annoyance to those who may be seated in the adjoining 
ser^tion oven than to those travelling in the same one as himself. Under 
these circumstances is there anything which compels me to ascribe to the 
word * compartment’ a meaning which would result in my having to hold 
that the complainant and the accused were in separate compartments? 

If I turn to the dictionaries I find myself under no such obligation, 
bub I concede that this can be taken as na way conclusive as to the 
meaniog of the word in this Act or perhaps I should say in this section. 

^r. Spencer has pointed out with perfect truth that the Act contains 
no detinitioo of the word, bub ha would find a clue to its meaning in the 
63rd section of the Act coupled with the practice of the companies. I 
allude to their practice of exhibiting inside or outside of each section, 
though divided from its neighbour only by a partial partition, the maximum 
number of passengers which may be carried in it. 

3ut there avo two objections to this method of reasoning, each of 
which seems ro me to be equally destructive. In the first place it treats 
the B. B and C. I. Railway Company as the infallible interpreter of 
this Act. and next it attributes to the Comoany an interpretation which 
does not necessarily follow from the premises. 

Because they notify bow many can be seated in each section, it by 
no means follows that they say each section is a compartment, nor would 
their practice otherwise bo a failure to comply with the provisions of the 
Act, for the maximum permissible for [2^63 the compartment would be 
the sum of the maximum permissible for each section of the compartment. 

lb did at one time seem to me that s. 109 might support the view 
that each section though divided by a partial partition was a compart¬ 
ment within the meaning of the Act, but on the whole I think it does not. 
The truth is that the word ‘compartment’ is not used throughout the Act 
with the same precise force, and whereas certain provisions of the Act 
would be satisfied if there be a partial partition, thei*e are other provisions 
in which it appears to me that good seoso requires that wo should attri¬ 
bute to compartment the quality of complete separation, and it is with 
that force that in my opinion it is used in s. 110. It results, then, from 
this that in my j udgment the complainant and accused were in different 
parts of the same compartment, and that consequently the accused was 
not entitled to smoko without the complainant’s consent. 

I pass to consider whether the olTence was of so trivial a nature that 
it falls within s. 95 of the Indian Penal Code. 

I think it cannot be so treated : to a smoker it may perhaps appear 
too trivial to be an offence to smoke even in a place where it is forbidden 
and despite the protest of one whose consent is necessary. Still that is 
nob the view of the Ijogislabiire, for it has provided otherwise, and I, 
therefore, think the case should, in my opinion, go back to the Magis¬ 
trate to he tried. As to the other charge, I would not disturb the con¬ 
clusion of the Magistrate, who is eminently qualified to form an opinion 
on such a subject. 

Ranaoe, j. —This was an application for the revision of an order 
of discharge passed by the Pourth Presidency Magistrate in a complaint 
brought by the applicant under ss. 504 and 298 of the Indian Penal Code, 
1860. A further charge was added at the instance of the complainant’s 
pleader under s. 110 of the Indian Railways Act. The latter charge was 
dismissed on the ground that the compartment in which the complainant 
was travelling was nob the same as that in which the accused was seated. 
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and that even if accused had smoked in that compartment, he committed 
no offence, and that under the circumstances no other offence dis¬ 

closed. The [297] applicant seeks a revision of the order of discharge on 
the ground (1) that the Magistrate was in error in holding that the com¬ 
plainant was sitting in a difi'erent compartment and (2) that even if there 
was no offence under the Railways Act, the Magistrate ought to have 
inquired into the complaint under ss. 504, ami 293, in respect of which it 
was not necessary that the complainant and the accused should be sitting 
in the same compartment. 

It is clear that in so far as the offence under s. 110 of the Railways 
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Act is concerned, the question turns upon the dehnibion of the word 
** comparbinoot.” Section 110 provides that if any persoo, without the 
consent of his fellow-passenger, if any, in the same compartment, smokes 
in any compartment except a comuartmont specially provi»'eti for that 
purpose, he shall be punished with tine. The accused must, therefore, he 
shown to have been sitting in the same compartment when he smoked 
to the annoyance of the complainant. Tne ^lagistvate hold, on the 
evidence, that the accused was sitting in a separate compartment. 
Mr. Maupberson, who appeared as counsel for the complainant, contended 
that the Magistrate was in error in his interpretation of the words 
“same compartment” in s. 110. Tie contended that a compartment 
implies that the separating p irtition should be a complete panixion, which 
was admittedly not the case in the divipion separating the place vvlieie 
the complainant was sibling from the place where the accused is alleged 
to have been smoking. Section 64 was relerred to as showing that under 
it provision has to be made of one compartment for the exclusive use of 
females, and it was suggested that for such a purpose, the separating 
partition must be complete Tnis is, however, only an infei eiice. In these 
carriages the height of the half shub-up backs would be about four feet 
and the protection intended ior the females is thus practically ensured in 
the half shut-up compartment, and such compartments are so used 
occasionally. The use of the word “ compartment ” in the other sections 
shows clearly that the separating partition of compartments might 
be half as in the present case. Section 63. for instance, requires that 
the number of passengers to be carried shall be exhibited oubsi<le or 
inside each compartment. The [298] words to seat bon persons are 
admittedly written in each of the half of a division which makes a. compart¬ 
ment, whether the compartment is shut out completely or otherw ise. The 
word occurs in a similar connection in s. 93. Section 95 refers to s. 64 
noticed above. Section 102 has reference tos. 63, and it punishes railway 
servants who compel passengers to enter compartments in which a 
maximum number of jjassengers are seated. This obviously does not refer 
to completely partitioned divisions only, hut intends ^half shut-out 
compartments as well. Sections 109 and 119 use the word “compartment” 
similarly. 


Reading all the sections together it is clear that the word “compart¬ 
ment” must bo understood as having been used in the same sense 
throughout, and s. 69 does not necessarily suggest the word was used in 
different senses in different places. 


The Magistrate’s interpretation of the word “ compartment ” 
was, therefore, correct, and though the place in which complainant 
was sitting was nob completely partitioned off from the place whore accused 
was smoking, it cannot be said that they were sitting in the same 
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compartment under s. 110. The complaint under the Bailway Act was, 
therefore, very properly dismissed. 

As regards the offence under the Indian Penal Code, the Magistrate's 
report shows that he dismissed that complaint under s. 95 of the Code, 
as the matter complained of was too trivial to constitute an offence. 

I would dismiss the application, as also the companion case No. 168. 

The Judges having differed, the case was by order of the Chief Justice 
referred to Mr. Justice Candy for opinion under s. 429 of the Criminal 
Procedure Code (Act V of 1898), who recorded the following judgment:— 

JUDGMENT. 

0th October^ 1899. Candt, J.—This case has been referred to me 
under s. 429 of the Criminal Procedure Code (Act V of 1898). I have 
not thought it fit to direct any further hearing. 

On the case as laid before me 1 deliver my opinion that the view taken, 
by the leai'ned Chief Justice is correct, and that the [2993 complainant 
and the accused were “ in the same compartment ” as provided by s. 110 
of the Indian Railways Act, 1890. 

There is no definition in the Act of the word '* compartment." It is 
possible that it may be used in different senses in various sections of .the 
Act. In the Oxford New Dictionary *' compartment" is “ a division 
separated by partitions : a part partitioned off." In each of the second 
class carriages of the B. B. and C. 1. Railway used between Bandora and 
Bombay there are (as shown in the plan attached to Mr. Spencer's report) 
three main compartments. They are divisions separated from each other 
by partitions right up to the roof of the carriage. Each division is thus 
completely screened off from its adjoining division. Each division is 
thus a compartment. But each of such divisions is further sub-divided by 
a partilioD which is about three feet high. Each sub-division or section is in 
itself a compartment, for it is a part of the original compartment, which 
is partitioned off and it has its own door for entrance and egress. For 
the purpose of exhibiting the maximum number of passengers for each 
compartment (ss. 63, 93, 102 and 109) the Railway administration 
treat each section or sub-division as a ** compartment." They may bo 
perfectly right in so doing : it is not inconsistent with the language of the 
section. But if they follow the same line with regard to ss. 64, 95 and 
119 (reservation of compartments for females) or 110 (smoking), then 
their action is not consistent with the intention of the Legislature. A 
thing is not within the statute unless it is within the intention of the 
statute. Obviously the intention of the Legislature is that in certain 
cases there shall be a compartment reserved for the exclusive use of 
females, so that they may have privacy and be unmolested by males, 
A section or sub-division of a compartment, as I have described above, 
is certainly not such a compartment. So, too, with smoking: it is 
obvious that in a lull compartment of twenty persons, if one or more 
of the passengers in section or sub-division A, can smoke without regard 
to the assent or dissent of the passengers in section or sub-division B. 
tlien the provisions of s. 110 are a farce. Wo are not compelled so to 
read the statute. The case will accordingly go back to tbo Magistrate 
with the direction set out by the Chief Justice, viz.^ that the order [300] 
of the Magistrate be reversed, ana the case sent back for trial on tbe 
charge under s. 110 of the Railways Act of 1890. The finding of tbe 
Magistrate on the charges under ss. 504 and 298 of tbe Indian Penal 
Code in Application No. 169 of 1899, and under ss. 298 and 109 of tbe 
Indian Penal Code in AppVication No. 168 of 1899 is not disturbed. 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Jutice Ranade. 


Taniram (Orij/inai Appello.nt^ v. Gajanan (.Original Defendant 

No. 3), Responde,nt.* [llbh November, 1899.] 

Transfer of Property Act ilV of I882>r.<;s. 87. 83. 89 ani 93 —A/ortgurje—Decree for s'tle 
of mottgngc't property—Default in payment on the date fixed in the decree—Pedem- 
ption—Power to enlarge the ttrne. 

In a suit brought by a mortgaged for sale of the mortgaged property, a decree 
wag passed oo 27th July, 1S95, directing that the mortgagor should pay the 
mortgage debt within six month'**, and that in default his eight of redemption 
should be foreolosed and the mortgagee should be at liberty bo sell the property. 

Oa the 27th July, 1893, the mortgagee applied for ao order absolute for sale. 

On the 11th October. 1898. the mortgagor applied for permission to pay into 
Court the amount of the decree. 

Beld, that the application could not bo granted. The case fell within ss. 83 and 
89, and nob within s. 87 or 98. of the T.ansfer of Property Aet (IV of 1882.) The 
money not having been paid within the appointed time, the Court was bound to 
pass an order absolute for sale; it had no power to enlarge the time for payment. 

[DIss , 31 C. 373 (377).] 

Second appeal from the decision of R- S. Tipnis, District Judge of 
Khandesh. 

On the 7bh July. 1893, one Taniram sued Dhalclu and Khandu to 
recover Rs.706 as the amount due under a mortgage by sale of the 
mortgaged property. 

Gajanao was made as a party defendant, on the ground that he had 
purchased the equity of redemption. 

On 27bh July, 1895, a decree was passed directing that Gajauan 
should pay to the (plaintitf) raorbgigee Ri. 92 and interest at 12 per cent, 
per annum from the date of the mortgage till the data f^Oll of paymeub 
within six months from the date of the decree, and that, in default, the 
right of redemption should bo foreclosed, and Taniram should be at liberty 
to sell the property. 

Ou 27th July, 189S, the deoree^holder applied for an order absolute 
for sale. 

Ponding this application Gajanan aoplied on 11th October, 1898, for 
permission to pay into Court the amount of the decree. Tlio Subordinate 
Judge refused to take the amount tendered, on tlie ground that be had no 
power bo enlarge the time fixed by the decree, and that the right to redeem 
was foreclosed. 

On appeal this order was reversed by the District Judge for the 
follovving reasons :— 

“ It does not appear that Taniram has hitherto taken any steps to 
obtain an order under s. 93 of tiro (Transfer of Property) Act in the nature 
of a decree absolute. Tanirain s for sale of the mortgaged pro¬ 

perty in pursuance of the decree nisi is obviously premaMire — I, L. R., 22 
Bom. 771. Until the decree is m iJe absolute, Gajanan has a right nob 
only bo pay up the decreed amount, hub to apply for extension of time for 
payment. The lower Court was bound bo receive the amount tendered 
by Gajaoan. ” 
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On these grounds, the Olstriot Judge directed that the amoant offered 
by G-ajanan should be received, and further steps be taken in the matter 
according to law. 

Against this order, Taniram, the decree-holder, appealed to the 
High Court. 

M, V. Bhat for appellant. 

M. B, Chaubal for respondent. 

JUDGMENT. 

Parsons, J.—The citation by the District Judge of s. 93 of the 
Transfer of Property Act and of the ruling in the case of Nandrarti v. 
Babaji (1) is in no way relevaoc to the present case, as they apply only to 
a suit for redemption. The suit in the present case was one for sale, and 
the decree ordered that Gajanan should pay to Taoiram, within six months 
from its date, Rs. 92, and that, in default, Gajaoaa’s right of redomption 
would be foreclosed and Taniram would be at liberty to sell the property. 
The decree was dated 27th July, 1895. No money was paid, and on the 
27th July. 1893, Taniram asked for an order absolute for sale. [302] On 
the llth October, 1898, Gajanan asked to be allowed to pay into Court 
the amount of the decree. The Subordinate Judge thought the payment 
too late, and refused to accept it. The District Ju ige thought that*' until 
the decree was made absolute, Gajanan had a right not only to pay the 
decreed amount, but to apply for extension of time for payment/* No 
doubt this would be so if either s. 87 or 93 of the Transfer of Property Act 
applied. We cannot, however, apply either of those sections, bub must 
apply ss. 88 and 89 of the said Act. This being so, when the money was 
nob paid within the appointed time and Taniram applied to the Court for 
an order absolute for sale, it was obligatory on the Court to pass an order 
that the property be sold; and it had no power to postpone the day 
appointed for the payment. 

Por this reason we reverse the order of the District Judge and 
restore that of the Court of first instance with costs on the respondent- 
throughout. 


24 B. 302 = 2 Bom. L.R. 649. 

ORIGINAL CIVIL. 

Before Sir B, H, Jenkins^ Kt., Chief Justice and il/r. Justice Tyabji. 

Jamsetji Dadabhoy Baria and others {Original Defendants'), 
Appellants v. Dadabhoy Dajibhoy Baria {Original Plaintiff), 
BespondeiitJ [23rd February and 2nd March, 1900.] 

Appeal—Deo ee for account—Fhirthtr direetiom—Time for appeal—Letters Patent, s. 16 
—C*v»i Procedure Code (Act XIV of 1882), s. 691. 

A docreo was passed in a partoersbip suit directing (inter alia) the taking of an 
account. Tbe Commissioner having taken the account and made his report, an 
order was made, on further directions, varying it in oertain respects. Subse¬ 
quently a final deoreo was passed, founded in part on tho order on further direc¬ 
tions. An appeal was filed against the final decree, in whioh objection was taken 
to the order on further directions. It was contended that no appeal having bean 


* Suit No. 617 of 1891. Appeal No. 1016. 

(1) 22 B. 771. 
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filed against the order oa further direotioDS. as might have been done under s. 15 
of the Lietters Patent, so much of the appeal as arose out of that order bad been 
barred by lapse of time. 

Se2(j, that the order passed on further directions was not appealable under 
Chap. XLi[ of the Civil Procedure Code (Act XIV of 1S82), and that it fell, there* 
fore, under the concluding portion of s. 591 of the Civil Procedure [303] Code, and 
any error in it might subsequently be set forth as a ground of appeal against the 
final decree. 


1900 

SEARCH 2. 

Original 

Civil. 

2i B. 302=1 


Pr r Jenkins. C.J.—Assuming that the order on further directions was a 2 Bom. L.R 
judgment witbin the meaning of s. 15 of the I.otters Patent, and as such appeal- 
able, the contention of the respondent cannot prevail ; as that would not deprive 
the appellants of their right to appeal under the Code. 


9 O C. eO <651.] 


Appeal from Russell* J. 

The plaintiff in this suit asked for a declaration that the defendants 
held certain liquor licenses as his nominees ; that they were his partners 
in a liquor shop and tavern situate at Parel Road, Byculla ; and that the 
plaintiff and defendants respectively were entitled to an equal half share 
of the profits. He prayed further that the partnership accounts might be 
taken, the rights under the said licenses soM. and the partnership declared 
dissolved. The suit came on for hearing before Mr. Justice Farran, who 
passed a decretal order dated 20th Januarv, 1S93, in favour of the 
plaintiff, and directed the Commissioner to take the ordinary partnership 
accounts and also to m^iko a special report as to how the licenses could 
be most advantageously dealt with. 

The Commissioner look the accounts as directed, and submitted his 
report dated the 26t.h November, 189G. To this report both the plaintiff 
ana the defendants filed exceptions. 

The suit having been called on on exceptions to the Commissioner's 
report, Mr. Justice Strachev on the Isc March, 1893, passed an order 
allowing three of the plaintiff's exceptions and disallowing the fouitb, and 
disallowing all of the defendants’ exceptions. 

With these amendments the report of the Commissioner was confirm¬ 
ed. Further directions were reserved. At the instance of the defend¬ 
ants, the suit was again called on for further directions, and on the loth 
of November, 1898. Mr. Justice Strachey by an order of that date refused 
to direct a further reference to the Commissioner. 

On the 8bh day oi Docomher, 1898, the final decree in the suit was 
passed by Mr. Justice liussell. This docroo was basod in part on the 
decretal order of Farran, J., and in part on the orders of Strachey, J., of 
the ist March, 1898, and the loth November, 1898, already mentioned. 

£30t] Against this docroo tiio defendants tiled an appeal. In their 
memorandum of appeal, the defendants took sixteen objections to the 
order of the 1st ^larcn, 1898, two objections to the order of the loth 
November, 189S, and twelve to the decree dated the 8uh December, 1898. 

tn the course of the argument of the appeal, the respondont’.s counsel 
contended that so far as the opnoal impugned tho uart of the decree 
founded on tho orders of the 1st March and loth Novr3mber, 1898, against 
which they might have appealed under s. lo of the [jetters Patent, it was 
barf' d bv Urnicatian, the memorandum of appeal not Paving beeu filed till 
the 9 h of January. 1899. 

liivett-Cfirnac wi»h Itaikcs, for the appellants. 

Liang (Advocate CxcnoralJ, Micphcrson and Inuerarity, for tho respond¬ 
ents. 
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JUDGMENT. 

Jenkins, C.J.—This is an appeal from a decree of Mr. Jusfcioe 
Russell in part founded on an order of Sfcrachey, J., of the Ist March, 
1898, varying the Commissioner’s report. It is urged that, so far as the 
appeal impugns the part of the decree founded on the order, it is 
barred by the lapse of time. It is conceded by the respondent that 
this order is nob one of those indicated in s. 588 of the Civil Procedure 
Code (Act XIV of 1882), bub it is argued that, having determined the 
rights of the parties, ibis a judgment ’within the meaning of s. 15 
Letters Patent— J7t,sttces of the Peace for Calcutta v. The Oriental Gas 
Oompuny[X) t and as such appealablCt and that as no appsal was presented 
from that order within the limited time, it cannot now bo questioned on 
the appeal from Mr. Justice Russell’s decree. 

For the present purpose I will assume that the order was a judgment , 
but even then, I think, the argument cannot prevail. Section 591 of the 
Civil Procedure Code (Act XIV of 1882) provides as follows :— Except as 
provided in this chapter, no appeal shall lie from any order passed by any 
Court in the exercise of its original or appellate jurisdiction; but, if any 
decree be appealed against, any error, defect or irregularity in any such 
order [305] affecting the decision of the case, 1>® set forth as a 

ground of objection in the memorandum of appeal.” 

It is clear that inasmuch as the order of Sbracboy, J., was nob appeal- 
able under Chap. XLT of the Civil Procedure Code, it falls within the 
concluding provision of s. 591, and consequently any error in it may be 
set forth as a ground of objection in the memorandum of appeal against 
Mr. Justice Russell’s decree, and. in my opinion, this is so, though there 
mav have been a right of appeal from the order under the Ijatters 
Patent, a point which for the purposes of my opinion I have assumed (but 
without deciding it) in the respondent's favour. 

Attorneys for the appellants :—Messrs. Ardesir, Hormusji and Dinsha. 

Attorneys for the respondents :—Messrs. Little and Co. 


24 B. 303»2 Bom. L.R. 18. 

APPELLATE CIVIL. 

Before Sir L. H. Jenkins, Kt., Chief Justice, and Mr. Justice Candy, 

SuKALAli AND OTHERS {Plaintiffs) V. Baptj Sakharam {Defendant),^ 

[2l8t November, 1899.] 

Hiitdu law —DAmdupat— Bond purporting to be executed in adjustment of a 

past debt-^Principal for Oie purpose of daradupat is the amotint of the bond. 

lo the case of a bond purporting to be executed in adjustment of a past debt, 

the principal for the purpose of the rule of is the amount of such bond, 

and not the balance of the unpaid principal actully advanced on an earlier bond. 

Per Jenkins. C.J.—Neither the texts, the commentaries, usages or the oases 
forbid the conversion by subsequent agreemont of ioterest into capital, nor I9 
there any such prohibition involved in the rule of damdupai as it has been for¬ 
mulated. 

* Civil Reference No. 10 of 1899. 

(1) 8 B. L. R. 433 = 17 W. R. 364. 
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Heferbnoic by Hao Sabeb B. T. Kirbane. Subordinate Judge of 
Malo^aon in tihe Nasik District, in his Small Cause Jurisdiction under 
s. 617 of the Civil Procedure Code (Act XIV of 1882). 

The reference was made in the following terms : — 

Plaintiffs sue to recover Rs. 49-15-0 due on a bond passed by the 
dofendtnt for Rs 28-8-0. The bond purports bo be executed in ad¬ 
justment of a past debt, [306] though plaintiffs state that a fresh advance 
of 8 annas was in ide on the date of its execution. The rest of the 
consideration (Rs. 28) of the bond sued on is made up of interest (Rs, 14) 
and principal (Rs. 14) advanced bo the dofoadanb on an earlier bond 
executed on the 8th May, 1892. The sum claimed in the present suit 
exceeds the principal sum due from defendant on the earlier bond, and 
the well-known rule of iamdxipat lays down that no greater arrears of 
interest can at one time be recovered than the balance of principal due 
from a debtor. 

The Subordinate Judge, therefore, submitted the following question : — 

Whether, in the case of a bond purporting to be executed in adjust¬ 
ment of a past debt, the principal for the purposes of the yw\q at damdxipat 
is the amount of such bond, or the balance of unpaid principal actually 
advanced to defendant on an earlier bond ? 
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The opinion of the Subordinate Judge was that the principal for the 
purposes of the rule of danidupat was the principal or the balance of the 
principal actually advanced &o a debtor. 

Vasudev G. IShandarkar iaxnicus ctirue), for the plaintiffs. 

77. C. Koyaji {aniicus curirc), ioi' the dofoodant. 


JUDGMENT, 

Jenkins, C. J. —Tiiis is a reference for our decision, under s. 617 
of the Code of Civil Procedure, of the question whether in the case of a 
bond, purporting to bo executed in adjustment of a past debt, the principal 
for the purpose of the rule of daxndiipnt is the amount of such bond, or 
the balance of unpaid principal actually advanced bo defendant on an 
earlier bond. The question thus referred is rxnressed in terms more 
general than the section contOLupIabo.s : we will accordingly limit our 
decision to facts set out in the statement. In our opinion the rule of 
damdupat does not preclude the plaintiffs recovering Hs. 49-15-0. 

In support of the opposite view, reliance has been placed by 
Mr. Koyaji principally on the text of Gautama, “ The principal can only be 
doubled by length of time after which interest ceases,” and a text of Manu, 
Vfll, 151, ‘ In money transactions interest paid atone time (not by in¬ 

stalments) shall never exceed the double (of the principal).” This has 
been interpreted by the commentators to moan that the whole sum pay¬ 
able at one time, i.e., the inboro=»t together with the principal, shall not 
exceed the double of the sum lent. 

[307] These texls do not, in so many words, forbid the capitaliisation 
of interest, but impose a limit on the amount of arrears recoverable. Thera 
are, however, texts which appear to deal precisely with this point. Thus 
Vrihaspabi says : *’ After the time for payment has passed, and when the 
interest ceases on becoming etiual to the principal, the creditor may either 
recover his debt or require a new writing in the form of xvheel-interest." 
The words here rendered “wheel-interest” is chakravriddhi, which accord¬ 
ing to Wilson’s Glossary has the meaning of compound interest or interest 
on interest. 
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The comoaentary by Jagannatha Tarkapanchanana on the words oy 
require a Tiew writing *’ is “ that is a written contract in the form of wheel- 
interest. Making the doubled sum the principal and stipulating interest 
afresh, ho may require a new writing after cancelling the former note." 
Then, again, there is a text of Katyayana “ Twice the sum lent should 
always be received by the creditor if the debt bo of long standing ; but if 
the debtor do not pay twice the principal when interest has ceased, the cre¬ 
ditor may again exact an agreement for interest.** On this text Jagannatba 
says: “ In that case the creditor may again exact interest; making the former 
debt together with interest his present principal, be may stipulate interest 
afresh ; and this is the wheel-interest mentioned by Vrihaspati. Such 
wheel-interest is of three kinds as declared by Manu,” Then, again, 
Manu, Vlir, 154. 155, has a bearing on the point, for it is there said : 
“ 154.* He who cannot pay the debt at the fixed time, and wishes to renew 
the contract, may renew it in writing, with the creditor & assent, if he pay 

all the interest then due; 

'* 155. But if for some unavoid^t-ble accident be cannot pay the whole 
interest, be may insert as principal in the renewed contract so much of 
the interest accrued as he ought to pay.*’ (See Colebrooke s Digest, vol. I, 


Ch.VI. s. 257, p. 243.) .. 

And then, again, there is a text of Vnhaspati as follows :— As the 
original debt, together with the arrear of interest, becomes a new principal, 
when wheel-interest is received after the debt is doubled, so does the use 
of a pledge forborne become a new principal in a similar case.” (Colebrooke, 

Vol. I. Oh. VI. 8. 259. p. 245.) 

[3081 Other texts may bo referred to as contemplating compound 
interest Tnus “special forms of interest are compound interest, periodical 
interest”—Gautama, XII, 34, (Sacred Books of the East. Vol. II, p. 239). 

On the other hand, in Manu. VlII, 153, it is said : Let him not 
take interest bevond the year, nor such as is unapproved, nor compound 
interest, periodical interest, stipulated interest, and corporal interest — 
Sacred Books of the East, Vol. XXV, 153. 

From the note to that text, however, it would seem that according 
to ‘ some ’ quoted by Medhabibhi and Narada the last four kinds of 

interest are not forbidden.” . 

It will thus be seen that according to these texts there is a prepon¬ 
derance of authority in favour of the view that interest can be capitalized. 

We now pass on to consider the Mayukha. 

In chap V 8 I. para. 7. it is said in explanation of the previous 
discussioD on loans: ‘‘ Naiada :—‘of interest on loans this is the 
naramouub (rule), but the rate customary in the country where the debt 
was contracted may be different.’ Sarvabhauma. i.c., paramount or 
universal. And this relates to a debt, doublen, or more than doubled 
bv interest in a single transaction ; for if at a different time, a fresh trans¬ 
action bo entered into with a different person or even with the same 
person with a less or gi*eater amount and the 1\^©. m such a case, ©ven 
the highest allowable interest may x-eoeive addition.” This shows that 
the rule of danulupat does not interfere with a fresh transaction, and to 
that extent yields bo an agreement between the parties. 

This is made still clearer by a passage in the section on recovery of 
debts. Ob. V. s. IV. para. 5. " Bribaspati (says) : The creditor ““V 
recover a debt, the interest on whiob has ceased (owing bo) the limit having 
been exceeded, or (he) may obtain a writing allowing compound interest. 
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Purtifivadhau (mGaos) whso doubling or the like has taken place. Hence 
the possibility of interest ceasing. Udgrahciyet (means) should take. 
Chakravriddhi means the calculation of interest on the interest added to 
[309] the principal." Stopping here, then, it seems that capitalization of 
interest is supported by the texts of the codes, it is sanctioned by the 
Mayukha, and Jagannatba’s opinion is in its favour. Turning to usage, a 
sanctioned source of law, Steele in his treatise on the Haws and Customs 
of Hindoo Castes at p. 265 says : *' Compound interest is not usually 

specified, bub from the custom of making up accounts at Heepoulee and 
eobcring the b ilance of principal and interest as a total sum bearing interest 
in a now account, it is in fact paid." From what follows, however, it 
would seem that it is liable to be struck off by panchaits if the circum¬ 
stances of the debtor so demand. 
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It only now remains to bo seen whether there is in the cases anything 
that would stand in the way of the plaintiff’s claim. 


Mr. Koyaji has relied on two cases for that purpose— Dagdusa v. 
Ra?7ichandra {X) and Narnijan v. Satvaji{2), bub we find in neither of 
these cases anv principle that supports his contention. On the other hand, 
in Dhondu v. Narayan (3) the rule of daindupat is expressed in terms which 
would nob forbid the capital* zation of interest, and it is on the rule so express¬ 
ed that the two cases mentioned bv Mr. Koyaji professes to proceed. In the 
case reported in the first Bombay High Court Reports there was an agree¬ 
ment for conversion of interest into principal, and though effect was not given 
to it, the ground of tbo decision was, cob that the agreement contravened 
any rule of Hindu law, but that the agreement was nob properly stamped. 
In Ramcoii^oy v. Johur Lnll Dutt (4), Mr. Justice Wilson had both these 
cases brought to his attention, and the bent of his opinion seems to have 
been that the rule of dcinidupat has properly nothing to do with the legality 
or illegality of any contract, bub is rather a rule of limitation. If this be the 
true view, it furnishes a complete answer bo the question under considera¬ 
tion. It is, however, unnece.ssary to express any opinion on this : it is 
enough to say in no case does it everseem to have been suggested bhabarrears 
of interest cannot by a subsequent adjustment be capitalized, nor is there 
any principle deducible from the cases brought to our notice which in¬ 
volves such a result. To sum up, neither the texts, the commentaries, 
[310] usage or the cases forbid the conversion by subsequent agreement 
of interest in arro^r into capital, nor is any such prohibition involved in 
the rule of damdupat as it has been formulated. We do not overlook the 
text in Manu which condemns compound interest. It no doubt seems to 
be in conflict with other and more explicit texts, but tbo difference may 
bo more apparent than real. Wo are not in a position to speculate on the 
full force of the original, bub it may bo that the text in Manu is directed 
against compound interest under an anfcecedoub agreement and was nob 
dealing, as the other texts are, with a subsequent agreement after the 
accrual of arrears. This distinction is not fanciful, and in proof of this we 
need only allude to the English rule of equity, which at one time prevailed, 
and according to which compound interest was allowed on a subsequent 
sebCilement of the balance of an account, though it was disallowed under 
an a priori agreement— Eaton v. Belt (5) ; Ex parte Bevan (6). We of course 
do nob rely on this rule as any authority for the decision of the prosonb 


<21 9 B.H C.R. 83. 

(5) (1821) 5 B. and Aid., 34. 
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case, bub as illustrating an apposite legal principle. It is for these reasons- 
that we are of opinion that the rule of d.a'md.itpo.t furnishes in this case no 
defence to the plaintiffs' olaioi, and we would so answer the question 
referred to us for decision. 

Order accordingly. 


B. 30S» 
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APPELIiATE CIVIL. 

Before Sir B. fi. Jenkins. Kt.. Chief Justice, and Mr. Justice Gandy. 




DlWAiilBAl {Plaintiff) v. Sadashivdas (Defendanf).* 

, [21st November, 1899.] 

Small Cause Court—Provincial Small Cav.se Courts Act {IZ. of 1887), ss. 27 and 
33—Decree passed by a Subordinate Judge invested with the jurisdiction of a Small 
Cause Court—Pinalxty of such decree — Appeal—Civil Procedure Code {Act XIV of 
1892), ss. 622 andG^B A — Beferen-^e. 

A Bubordioate Judge, invested with the jurisdiction of a ^Court of Small 
Causes, tried a suit under his Small Cause Court powers, and passed a decree in 
plaintifi’s favour. Toe defendant appealed against this decree, and the- 
appellate Court, being of opinion that the suit was not of a nature cognizable 
by a Court of Small Causes, reversed the decree and remanded the case to 
the Subordinate Judge for trial under his otdinory jurisdiction. Thereupon the 
Subordinate Judge made a reference to the High Court under s. 646-A of the 
Code of Civil Procedure (Act XIV of 1862). 

Held, that the reference was not authorized by the provisions of e. 646.A of 
the Code, as it applied to a case before judgment The High Court could, 
however, deal with the matter under s. 622 of the Code. 

Held, also, that the suit having been tried by the Subordinate Judge in the 
exercise of his jurisdiction as a Judge of a Court of Small Causes, the decree 
was final, and not appealable to the District Court. The only remedy open to 
the aggrieved party was to apply to the High Court under s. 25 of Act IX of 1887. 


Reference by Rao Sabeb K. N. Dalai, Second Class Sudordinate- 
Judge of Nandurbar, under s. 646-A of fcbe Code of Civil Procedure (Act 
XIV of 1882). 

The reference was as follows :— 

“ On the 29tbof September, 1898, this Court decided suit No. 150 of 
1898 as a suit cognizable by it as the Provincial Small Cause Court. 

An appeal had been preferred against its judgment to the District 

" In obedience to the requisition of the appellate Court, the record 
and proceedings of this Small Cause Court suit bad been sent to it. 

“On the 10th August last the Joint First Class Subordinate Judge, 
without submitting the record under s. 646-B., para. 1, to the High' 
Court, decided the appeal No. 208 of 1898, the judgment of whioh is 
-with the record of this case. 

“ On the 31at August last this Court bad taken up this case for 
consideration in obedience to the order of the appellate Court in its 

^313 ^ 

“ On account of certain prellmioary objections of the pleader of the 
original plaintiff, this Court doubted whether it had before it the judg¬ 
ment of a properly constituted appellate Court whioh has set aside the 
decree of this Provincial Saoall Cause Court.___ 


• Civil 'RsfereDOO No* 12 oi 1699* 
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*‘Af&er bearing the arguments of the pleaders on either side this Court 
as a Provincial Small Cause Court thought it expedient for the ends of 
justice to solicit the opinion of the Honourable [312] Judges of the 
Bombay High Court, to which this Provincial Small Cause Court is 
subordinate, with respect to its decision in the Small Cause Court Suit 
No. 150. 

The points upon which the opinion of the Honourable High Court 
is solicited are two in all, viz.: — 

A. Whether the judgment of the appellate Court in appeal No. 208 
of 1898 against the judgment of this Provincial Small Cause Court in 
suit No. 150 of 1898. is the judgment of a legally constituted appel¬ 
late Court within the purview of the Provincial Small Cause Courts 
Act or any other Act in force in British India. 

B. In case their Bordsbips’ opinion be in the negative, whether this 
Provincial Small Cause Court is bound to act according to it as 
directed by the said appellate Court. 

My individual opinion about the questions involved in A and B is in 
the negative, for the reasons given below. 

According to 9. 27 of the Provincial Small Cause Court Act all its 
decrees and orders bub those referred bo ins. 24 of the said Act are final. 
The only order which can be made the subject-matter of appeal before 
the District Court is the order relerred to in s. 588 (29) of the Civil 
Procedure Code. According bo s. 25 the High Court is the only tribunal 
which is empowered to pass the order of the kind embodied in the 
judgment of the appellate Court (District Court). Under s. G46-B the 
District Court is at the instance of the party required to submit such a 
case to the High Court instead of itself deciding it. It is for the purposes 
of ‘this section’ that a Court subordinate to it is bound to comply with any 
of its requisicions touching the record or information. I do not think that 
the Provincial Smali C vuse Court is. with the exception noted above, 
subordinate to it in its judicial capacity in the sense in wliich it is to the 
Honourable High Court. 

“The very authority —Bhaqvayitrao v. I.Ij.R., 16 Bom., 

267- -which is cited in tlio appellate judgment shows that it was the 
Honourable High Court and nob the District Court which had set aside the 
judgment of the Provincial Small Cause Court. I do fully admit that, in 
respect to administrative contro I, [313] this Provincial Small Cause Court 
is subordinate to the District Court. If the District Court had the jurisdic¬ 
tion bo hear and dispose of the appeals against the decision of the 
Provincial Small Cause Court on other subjecr-s than those referred to in 
s. 588 (29), s. 27 as well as s. 25 of the sai«l Act are entirely futile, and 
there remains no distinction between the jurisdictions of the two Courts 
under tbo Indian Act XfV of 1869 (the Bombay Civil Courts Act) and Act 
IX of 1887 fProvincial Small Cause Courts .Act). 

For these reasons I feel that the judgment of the District Court in 
appeal No. 20S is not legal. As it is not legal I feel that this Provin^?ial 
Small Cause Court is not legally bound to act according to it. It cannot 
affect the original decree in suit No. 150. So long as it is not disturbed 
by the judgment of the properly coa9titute<l apnollate Court, I shall not be 
acting legally if T was to hear the contention which is res judicata." 

The reference was argued before a Division Bench (Jenkins. C.J.. 
and Candy, J.). 

Ganpat S. Rao, a77iicus curice, for plaintiff.—The Subordinate Judge 
was competent bo make this reference under s. 646-A of the Civil Procedure 
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Code, after his decree bad beea reversed and the case remanded for retrial. 
Assuming that the reference was not properly made, this Court can inter¬ 
fere under 8. 62*2 of the Code. The District Court had no jurisdiction to 
interfere with the decree in appeal. The suit having been tried as a Small 
Cause Suit, the decree is final under s. 27 of Act IX of 1887. Under s. 33 
of the Act the same Court, when invested with two jurisdictions, is to be 
treated «,s two differentj Courts. That being so. She decree is the decree of 
a Court of Small Causes; no appeal lay to the District Court. The 
appellate Court has, therefore, acted illegally in setting aside the decree. 

N, V. Gokhale for defendant.—Section 646-A of the Code of Civil 
Procedure would not authorize a reference to this Court if it were hold 
that the decree was final. It is only when the case has not proceeded to 
judgment, and the Court onbertains a L314J doubt as to its jurisdiction to 
take cognis^ance of the case, that a reference can be made under the section. 


JUDGMENT. 

Jenkins, C.J.—We cannot deal with this under s. 646-A, which 
applies to a case before judgment. We cannot, therefore, deal with the 
reference. Bud wo can under s. 622 deal with the order of the Subordi¬ 
nate Judge, A. P. His order was clearly wrong. The case having been 
tried by the Subordinate Judge with Small Cause Court powers, which is a 
different Court from that of the Subordinate Judge exercising his ordinary 
powers (e. 33 of Provincial Small Cause Courts Act), no apneal lay to the 
District Court. The defendant, who wished to apneal to the District 
Court, should have been told bo apply to the High Court under s. 25 of 
the Provincial Small Cause Courts Act. This is the course which should 
now be taken by the party aggrieved by the decision of the Subordinate 
Judge with Small Cause Court powers. 

We set aside the order of the Subordinate Judge, A. P., dated lObb 

August, 1899. 


24 B. 314=^1 Bom. L R. 837. 

APPELLATE CIVIL. 

Before Sir Zj. H. Jenkins^ Kt., Chief Justice, and Mr, Justice Candy. 

Dagdu Jaitram. deceaskd. by his heir his son Khushal, {^Original 
Defendant), Appellant v. Chandkabban bin ShivRaM MarwaDI AND 
OTHERS {OrifjinaL Plaintiffs), Respondents.^ [23rd November. 1899.] 

Civil Procedure Code (Act XIV of 1882). ss. 244. 549 and 647, explanaiion^Bxecu- 

lion _ Appeal by defendant against the order granting execution ^Appellant requtred 

to give securitu for the costs of the appeal and of the original sui(. 

Th** Court c»D require an appellant from an order made under e. 244 of the 
Civil Prooeduro Code (Act XIV of 1882) in execution of a decree to give security tot 
the cosis of the appeal and of the original suit. 

Second appeal from the decision of J. B. Alcock, District Judge of 
Nasik. dismissing an appeal against an order passed by Hao Bahadur 
D. G. Gharpuro. First Class Subordinate Judge, in execution of a decree. 

[315] The plaintiffs obtained a decree against the defendant for pos¬ 
session of certain immoveable property and applied for execution. The 

• Second Appeal No. 5C3 of 1699. 
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defendant objected to the eseeution on the ground of fraud on plaintiflfs’ 
part in getting the decree. The Court overruled the defendant’s objection 
and granted execution. Toe defendant appealed, and the appellate Court, 
on the application of the plaintiffs (respondents) under s. 549 of the Civil 
Procedure Code (Act XIV of 1882), called upon the appellant (defendant) to 
furnish due security for the costs of the appeal and the original suit before 
proceeding with the appeal. Two months’ time was granted for furni¬ 
shing the security. Against the said order requiring the defendant to 
furnish security, he presented an application bo the High Court for revision 
under s. 622 of the (bivil Procedure Code (Act XIV of 1882). Before the 
disposal of the application by the High Court, the Judge dismissed the 
defendant’s appeal which was pending before him, as no security was 
furnished within two months. Against the order dismissing the appeal 
the defendant preferred the present second appeal. 

iV. P. Patankar for the appellant (defendant).—The appeal before 
the Judge was not an appeal from a decree in a suit, but from an order in 
the matter of an application. The order was a decree in an application 
and not in a suit. The expression * of the original suit ' in s. 549 of the 
Civil Procedure Code has, therefore, no application in the present case. 
The order, therefore, should have been conhued to the costs of the appeal, 
or, at the most, to the costs of the appeal in addition to the costs of the 
original application for execution. We submit that the word “ suit 
should, in this case, be interpreted to refer to the application made before 
the Subordinate Judge. Suit should be understood to mean such proceed¬ 
ings in which an order has been made by the Court of first instance and 
an appeal against that order. Under the circumstances of the present 
case the term “ suit” cannot be taken to refer to the original suit the 
decree in which is sought to be executed. For the purposes of appeals 
under s. 244 of the Civil Procedure Code, the words * of the original suit ’ 
must he taken to mean " of the original application ' also. 

[316] The next point is that s. 549 of the Civil Procedure Code does 
not apply to applications in an execution proceeding. The explanation 
added to s. 647 expressly excludes such applications. 

Rao Bahadur Ohanashaiti N. Nadkarni^ for the respondents (plaintiffs). 
—The explanation to s. 647 of the Civil Procedure Code lays down that 
applications for execution of decrees are proceedings in suits. Section 549 
is, therefore, applicable. The explanation to s. 647 also shows that execu¬ 
tion proceedings are simply the continuation of the original suit. Therefore 
the costs of the original suit would include the costs of the execution 
proceedings. 

The application under s. 622 cannot be maintained, because an order 
of dismissal under s. 549 is appealable. 

JUDGMENT. 

Jenkins, C. J.—The only point in this case is, whether the Court 
can require an appellant from an order under s. 244 of the Civil Procedure 
Code, to give security for the costs of the appeal and of the original suit. 
It is contended that the Court has no such power, on two grounds. First, 
it is said that proceedings in execution are excluded from the operation of 
8. 647 by the explanation to it, and that as a result neither s. 549 nor 
Ch. XIjI, of which it forms part, is applicable to an appeal from an 
order in execution. But the answer to this is clear ; there is no necessity to 
have recourse to 8. 647. Chapter XLI deals with appeals from decrees, and 
by 8. 2 of the Code decree means (among other things) an order determining 
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any quesbion meDtioned or referred to in s. 244, so that it is clear that 
Ch. XLil and s. 549 (of which it forms part) is applicable to an appeal 
from an order under s. 244. The other ground on which the appellant 
relies is that security for costs of the original suit cannot be ordered except 
on an appeal from a decree in the original suit, and in any case not in an 
appeal from an order in execution. But«I fail to see, in the arguments that 
have been advanced, any reason to withhold from the words of the section 
their clear and manifest meaning. 

It has been argued for the respondents that the costs of the original 
suit include costs of execution, and there is much to be said [3173 in 
favour of that view. As, however, the point does not. under the circum¬ 
stances of the case, arise for decision, I refrain from expressing any 
opinion on it. From the conclusion at which I have arrived, it follows 
that the order of the lower appellate Court must be confirmed and the 
appeal dismissed with costs. The appellant will have liberty to apply to 
the lower appellate Court for re-admission of the appeal on furnishing 
the necessary security for costs. 

Candy, J. —I am of opinion that s. 647 does not apply ; these exe¬ 
cution proceedings are proceedings in the suit, the order refusing stay of 
execution was a decree," and, therefore, an appeal lay, and s. 549 
applies without any reference to s. 647 or any other section. I am also 
oi opinion that the words in s. 549 " or of the original suit" must refer 
primarily to the original suit in which the decree was passed, in execution 
of which the order appealed against was passed. They may also refer to 
the costs recited in the order in the execution proceedings, which are 
proceedings in the suit. In the present case the order appealed against 
was without mention of costs, but this fact did not prevent the District 
Judge from demanding costs of the original suit. This is the only point 
which has been raised. I would, therefore, dismiss with costs both the 
appeal acd the application for the exercise of extraordinary jurisdiction. 


Appeal dismissed. 


24 B. 317 = 2 Bora. L. R. 139. 

APPELLATE CIVIL. 

Before Sir Ij. H. Je^tkins. Kt., Chief Justice and Mr. Justice Ranade, 


ViTHALKAO Krishna Vinchdrk.^r {Original Plaintiff), Appellant v. 

Kamrao Krishna Vinoburkar {Original Defendant), Respondent ; AND 
Bamrao Krishna Vinchurkar {Original Defendant), Appellant v. 

ViTHALRAO Krishna Vinchurkar {Original Plaintiff), Respondent * 

[27th November, 1899.] 

Hindu laxo~~Deceased nephexo — Infierilanee—Uncles of whole blood and half blood—— 
l^refennce — Manu — AXitaksltora — Iklayxthha — Viraniitroda^a—Sniriti ChaxxdriJca— 
Madanpat ijal — Lfayobhag. 

I'or tbo purpose of inheritnooe, an uncle of tho whole blood is not entitled to 
preference over one of the half blood. 

£3183 One Bhagwantrao, a minor, died leaving bim surviving two paternal 
uficles, ono of whom was an undo of ths wholo blood aod iho other of tho balr 
blood. Tho nephew and tho undos were found to be divided from each other. 


* Cross Appeals Nos. 81 and 106 of 1898. 
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Beldf that the two undos were'cntitled to inherit the property of their deceased 
nephew in equal shares, 

Samat v. Amra (1) oonsidered. Suba Singh v. Sarafraz Kunioar (2) not 
followed. 

COODS., 28 M.L.J. 1 = 1915 M.W.N. 53=17 M.L.T. 87=26 Ind. Gas. 767 ; R.. 24 B. 

663 (6&6) =2 Bom. Li. R. 721 ; 26 B. 710 (716) =4 Bom. L.R. 527 ; 20 Ind.Gas. 304 
= :^5 M.Li J. 8 = 13 M L.T.,,445=(1913) M.W.N. 448 ; D.. 17 Bom. li R. 316.] 

Cross appeals from the decision of Rao Bahadur Chandulal 24 B. 3J7 = 
Mathuradas, First Class Subordinate Judge of Nasik, in Suit No. 270 2 Bom. L.R. 
of 189t>. 139* 

The plaintiff sued for a declaration that be was the sole heir of his 
deceased nephew Bhagwanbrao Narsingrao in respect of his moveable and 
immoveable property, and that the defendant bad no claim whatever to it, 
or, in the alternative, to have it declared that the plaintid* was his 
deceased nephew’s heir in respect of such part of bis property as he was 
entitled to, alleging that the nephew died a minor on the 21st March, 1896; 
that his estate, both moveable and immoveable, was in the possession of 
the guardian of bis person and the administrator of his property; that the 
plaintiff being an uncle of the full blood of the deceased, he was bis sole 
heir in respect of bis property ; and that the defendant was a step-uncle 
of the deceased, and had, therefore, no right to bis estate, yet be objected 
to the plaintiff's recovering possession of the estate from the administrator, 
who was ready to band it over to the party really entitled to it. 

The delendaut aQswere<i, in substance, that the plaintiff could not ask 
fora mere declaratory decree without suing for possession of the property ; 
that he (defendant) and his deceased nephew Bhagwantrao being 
undivided, bo alone was entitled to succeed to the property of the deceased 
by right of survivorship ; that though the plaintiff was uncle of full 
blood and the defendant uncle of half blood of the deceased, still as the 
Hindu law mado no difference between the rights of a full and a step 
paternal uncle, the plaintiff could under no circumstances be the sole heir 
of the deceased ; that a half of the property in dii>pute belonged to the 
defendant alone ; that if the plaintiff was entitled to any share in it as 
the heir of Bhagwantrao he could claim £319] only a fourth part and the 
remaining three parts belonged bo him ; that if the plaintiff wore to be 
declared the sole neir of the deceased, still as the defendant had a share in 
the property of the deceased as it stood at the time of his death, the plaiutitf 
could not be declared to be the sole owner of it; and that the estate of the 
deceased, both moveable and immoveable, being in the possession of the 
administrator, ho was a necessary party. 

The Subordinate Judge found that the plaintiff was entitled to sue for 
a declaration of title to the property without asking for consequential 
relief ; that bo was not the sole hetr of the deceased Bhagwantrao on the 
ground of his being paternal uncle of the whole blood ; that the defoudanb 
was the sole heir of the deceased in respect of a part of his property only ; 
that the defendant had no separate share in bis own personal right to the 
property in dispute ; and that the administrator was not a necessary party. 

A decree was, therefore, made in the following terms : — 

For these reasons 1 declare that the plaintitl and the defendant are 
entitled jointly to succeed as his heirs to the deceased Bhagwantrao's immo¬ 
veable property consisting of inami village lands and cash allowances in 
question, other inami and mirasi lands, and the five houses and the two 

(l) G B. 394. (2) 19 A. 215- 
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outstandiog debts left joint by the partition deed of June, 1884 ; and that 
the plaintiff is also entitled to succeed as his hoir to a half share in the 
deceased □ainor*8 private property consisting o£ houses (including open 
grounds), his separate share in the Vinchur Bag, and his moveable property 
of every description, including his private outstandings, ornaments and 
other articles, and excluding the ancestral outstanding debts which were 
left joint between the deceased minor’s father and the defendant at the 
partition of 1884 already referred to ; and order that the rest of the plaintiff’s 
claim is rejected hereby. As the plaintff’s claim is partly allowed and partly 
disallowed, I direct that the costs of the suit, including those incurred by 
the plaintiff as well as those incurred by the defendant, be borne equally 
by the parties. 

Both parties preferred cross appeals. 

Macpkerson vrith Setlur and Daji A. Khare^ for the plaintiff Vithalrao. 

Branson with Narayan G. Chandavarkar and N. B, PendsCt for the 
defendant Kamrao. 

A summary of the arguments is given in the judgment of Hanade. J. 


JUDGMENT. 

[3203 Jenkins, G. J.—The plaintiff is the half-brother of the 
derendant, and by this suit he seeks a declaration (1) that he alone is 
entitled to claim the right of inheritance to the moveable and immoveable 
estate of his nephew Bhagwantro Narsingrao, his uterine brother’s son ; 
(2) that the defendant has no manner of right whatever to it ; (3) 
alternatively he asked that the plaintiff’s right of inheritance, to whatever 
extent be may have it, may be declared. 

The case was heard by the Eirst Class Subordinate Judge of Nasik, 
who declared that, as to the bulk of the property, the plaintiff and 
defendant were entitled jointly to succeed as heirs, while as to the rest he 
rejected the plaintiff’s claim. 

From this decree both parties have presented these present appeals. 

The two points urged before us by the plaintiff are, (1) that the 
defendant and Bbagwantrao were divided as to the whole of the property, 
and (2) that the plaintiff Vithalrao, as an uncle of the whole blood, 
succeeds to the exclusion of Hamrao, the uncle of the half blood. The 
defendant, on the other hand, combats both these points and maintains 
that, if there was a division, he did not receive his share. 

I will take these points in order, and to elucidate the case I will 
adopt and utilize the tabular statement of the family contained in the 
judgment of the First Class Subordinate Judge: 



Vithalrao 

1 



1 

Raf^huoatb rao 
iopted as his son) 

I 

Madhavrao 

1 

i 

Krishnarao 

1 

1 

i 

1 

Bhivdevrao. 

Narsioerao 
{alias Rao Saheb) 

1 

Bhagwaotrao. 

Vithalrao 
(Nana Saheb). 

Ram rao 
(Bala Saheb) 

1 

Sbivdevrao. 


Krishnarao, it will thus be seen, had three sons : of these Narsingrao 
(the lather of Bbagwantrao) and Vithalrao, the present plaintiff, were 
uterine brothers. Bamrao. the present defendant, was their half brother- 
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L32n Vi thalrao admittedly separated from Narasingrao and Ramrao 
in 1884, and he further maintains that either then or subsequently the 
other two also separated. In support of the rival claims, both sides have 
called oral as well as documentary evidence, but before us it has practi¬ 
cally been common ground that the oral testimony is of such a character 
that the case must in the end be decided on the documentary evidence. 
The property is described in the judgment of the lower Court as (1) »th 
share of certain villages and a ninth share of cash allowances, (2) inam 
and miras lands, (3) houses and open grounds, (4) ancestral trade includ¬ 
ing money dealings and outstandings, and (5) moveables including 
ornaments, cattle, carts, and other articles. With respect to this property 
the First Class Subordinate Judge has expressed his conclusion as 
follows —** For these reasons I declare that the plaintiQ and the defendant 
are entitled jointly to succeed as his lieirs to the deceased Bhagwantrao s 
immoveable property consisting of inami village lands and cash allowances 
in question, other inami and mirasi lands, and the five houses and the two 
outstanding debts, left joint by the partition deed of June, 1884, and that 
the plaintitl is also entitled to succeed as his heir to a half-share in the 
deceased minor's private property consisting of houses (including open 
grounds), bis separate share in the Vinchui* Bag and his moveable property 
of every description, including his private outstandings, ornaments and 
other articles and excluding the ancestral outstanding debts, which were 
left joint between the deceased minor’s father and defendant at the 
partition of 1884 already referred to ; and order that the rest of the plaint¬ 
iff’s claim be rejected hereby. As the plaintitf's claim is partly allowed 
and party disallowed, I direct that the costs of the suit, including those 
incurred by the plaintiff as well as those incurred by the defendant, bo 
borne equally by the parties.” 
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It will bo seen, then, that the judgment practically classifies the 
property in respect of which the plaintiff has succeeded under two heads : 
in the first class ho places that the property which he held bad not been 
partitioned at all. and as to this ho holds that ” the plaintiff' and the defend¬ 
ant are entitled to succeed as his heirs to the deceased Bhagwantrao's 
immoveable property,” [322] itc.. See. The phraseology is not precisely 
accurate, for the succession was not by hoirship, but by survivorship; the 
moaning, however, is clear. 

Id the second class ho places Bhagwantrao’s ‘ private property,” i.e.y 
the share which had been allotted to him of the partitioned property, and 
as to this he holds that the plaintiff and the defendant succeeded in equal 
shares as heirs of Baagwantrao. The rest of the plaintiff s claim he 
rejects. 

The first document which calls for attention is the yadi of 1884. Mr. 
Branson, however, for Bamrao has contended that we are not ontitlrd to 
look at this document, first, because it is not stamped and, next, because 
it i:: not registered, hut in annwor to this Mr. Maephersou for Vithalrao has 
pointed out tliat, so far as the objection founded on the want of a stamp 
goes, it cannot prevail before us, since the document has in fact been 
admitted and is on llio record ; while the objection as to registration has 
no api. hcabion. because it was only with moveables that it actually dealt; 
it merely referred bo immoveables. Further, it has been said that partition 
can be effected without any instrument in writing, and that at any rate 
this document may bo looke<l at ns a link in tlio history of the case. In 
my opinion the document is admissible aud may be looked at. 
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'NOV. 27, relatiog to the amicable partition made by themselves of v^adas (i.e., 
- mansion houses) and houses out of the ancestral immoveable property 


AppeIj- and the moveable property consisting of jewellery, gold, pearl, silver, 

copper, brass, iron, glass and wooden articles, articles of wearing apparel, 

OlVlli. &c.’* 

- The preamble to the document specifies in detail, first, the mansion 

24 B. 317= houses and houses putting down their value at Rs. 27,000, and secondly, 
2 Bom. L.R. the moveables which are estimated at Rs, 22,946-13-0. These are massed 
139. into an aggregate sum of Rs. 49,946-13-0, which is than divided between 
the parties. 

The instrument proceeds to determine first Narsrngrao’s share id) of 
the houses and wadas and ib) of the moveables, secondly Vitbalrao's 
share, and thirdly Ramrao’s. Provision is later made that the other 
two brothers were not to share in Narsingrao’s [323]self-acquired property, 
and it is declared “as to the houses, wadas and moveable property, which 
are ancestral, the same are divided inco three equal parts and the share of 
the minor Ramrao is taken by Narsiograo Krishna as bis guardian. 
Therefore, to that extent, the responsibiliby in respect of the minor is 
taken upon himself by Narsingrao.” 

This document is signed by Narsingrao, Vithalrao and Ramrao 
Krishna “ minor by his guardian Narsingrao.*' 

Ib is agreed that on the basis of this yadi Vithalrao separated from 
Narsingrao and Ramrao, and thenceforth lived apart from them, nor is it 
dispubsd, on the contrary, ib is Ramrao’s case that ib was the occasion of a 
partition so far as Vithalrao was concerned. Narsingrao, however, and 
his half-brother Ramrao continued to live together ; but to appreciate the 
value of that fact, it has to be borne in mind that Ramrao was a minor and 
Narsingrao was his guardian, so that there was nothing in this arrange¬ 
ment inconsistent with a complete partition between the three brothers 
in 1894 ; what happened was practically a necessary result of the relative 

position of Narsingrao and Ramrao. 

In the view I take of the facts, it is unnecessary to^ consider whether 
a partition as to some only of the members of a joint Sindu family 
is possible in view of the general notions of Hindu law, and wbether^th© 
true view is not that there is a complete partition followed by re-union. 
This, at any rate. I take to be clear that the presumption, such as ib is, 
favours the completeness of partition both as to parties and property, and 
that there is nothing in the minority of one of the parties per se to prevent 

a complete partition. 

This brings me to Ex. 169, which is a memorandum supplementary to 
Ex 85 It is dated the 2Dd August. 1884, and, according bo its preamble, 
ib relates to “property other than the ancestral moveable property partition 
whereof was amicably made and a memorandum drawn up on the 30bh 
day of June in the Christian year 1884." 

Mr. Branson has objected that we may not look at this document, 
because it is nob properly stamped : the answer is that ib has been admit¬ 
ted by the lower Court and is on the record. 

[324] This document enumerates the property to be dealt with, 
which aggregates in value Rs. 1.263 13 0, and then it proceeds to effect a 
division between the three brothers, giving to each a share valued at 
Rs. 421-4*4 or one-third of the whole. When we come to Ramrao's 
share, we find ib is in part made up of a sum of Rs. 51-2-4 receivable in 
cash as to Rs. 40-4-8 from Narsingrao and Rs. 10-13-8 from Vithalrao. 
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Then there follows this declaration : “ In all rupees twelve hundred and 
sixty-three and annas thirteen have been divided and taken in equal 
shares.” An Additional clause provides that certain bricks ” should be 
divided and taken by the three persons in equal shares.” 

This brings ine to Ex. 145, a document to which Narsingrao and 
Eamrao were parties. It is dated the 10th of March, 1889, when ap¬ 
parently Ramrao had attained his majority. The character of this 
document is disclosed by the opening words, where it is said : ” The 

following is a memorandum of the houses which we, Rajashri Narsingrao, 
Krishna Vinchurkar, and Ramrao Krishna Vinchurkar, amicably and by 
mutual understanding took according to convenience on an amicable 
partition of the undermontionod houses out of our joint property ” The 
value of these houses is expressed to be Rs. 24,250. It will bo remembered 
that the value attributed to this inoperty in the yadi of 1884 was 
was Rs. 18,000 ; the explanation of the difference is furnished by Ramrao’s 
deposition, Ex. 63. 

The instrument goes on to enumerate the items of property ascribing 
to each its individual value, and then it provides as follows : — ” In 
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buildings of the aforesaid value each one of the two has a half and 


nan 


share of the value of Rs. 12,125. twelve thousand, one hundred atid 


twenty-five rupees. Out of the same the following are the houses which 
each has this day kept to himself with the other’s consent after consult¬ 
ing the other’s convenience and with the consent of both.” Then there 


follows an enumeration of the itoms each is to take and the arrai^gement 
made for securing an equality of division, and it is stated that the 
partition has been completed. 

Mr. Branson has relied on this document as showing that there was 
no partition in 1884, for ho maintains that it treats [325] the property 
as still being joint. Tie has for the same purpose relied on other docu¬ 
ments. There is the document of the 12th of April, 1889, in which it is 
stated tliat there had arisen a dispute with regard to partition, and that 
Bala Sabeb Ramrao) “wishes to become separate.” In the same 

way, he claims as favouring his contention the accounts which are exhibits 
in this case, and from which he argues that the inference arises that no 
separate account of Ramrao’s share ever was kept and no partition aver 
effected between Narsingrao and Ramrao. Exhibits 138. 131 and 132. ho 
also urges, tend in the same direction. It aupears to mo, however, that 
the words or phrases relied on must nob bo pusliod boo far, more especially 
when it is borne in mind tliat in several instances thev occur in documents 
in vvhich one cannot expect to find legal precision. It may be that there 
was nob from the first a comploto division l)y motes and bounds : bub that 
is nob necessary to constitute such a parbibiou as would entitle each niomber 
of the joint family to predicate of himself tliat ho liad a separate share in 
that which once was joint family property. It is sullicionb for the present 
purpose that there should ho a division of interest, and it appears to me 
that the fair inforonce to be drawn from the evidence in this case is that 
there was a division of intorosb, and. therefore, such a partition as entitled 
Narsingrao and his successor Bhagwantrao to a separate share, the right 
to whicii on Bhagwanbrao’s death must he doberinined, nob by survivorship, 
but by inheritance. I feel the further fortified in this view by ICxs. 53, 
54, 55, 5G, 58. 59, 146 and 152. translations of which have been added to 
the record on this appeal. I now proceed to consider what property (if 
any) did not come within the oporation of the partition, or, in other words, 
whether the learned Judge was right in holding that there was no partition 
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1899 of the lands, for, to the extent to which he considered there was a partition 

Nov. 27. of property, I fully agree with him. 

— In the judgment of the lower Court it is stated that both parties 

Appbl- admit that the lands are joint and undivided ; there seems to have been 
liATK some misapprehension on this point, as neither party before us has accepted 
Civil. that position in its integrity, and probably it means no more than that 

-* both parties admitted there had been no division by metes and bounds» 

24 B 317=. and that is in keeping [326] with the reasoning of the judgment on this 
2 Bom. D.R. poinb. It is true, as the Subordinate Judge remarks, that a mere division 

of profits does not, per sc. establish a division of the lands from which 
they are derived, but there are other circumstances to be taken into 
consideration. 

The admitted or determined facts in the light of which we have to 
view this part of the case are ; (i) that there was a separation as to the rest 
of the property, and (ii) that the lands were of such a character that 
a division by metes and bounds was not the most convenient mode of 

enjoyment. ^ • • u 

Looking, then, at the whole of the evidence, I am of opinion that 

there was such a divisiou of interest in the land as to destroy its joint 
char«cter. 

LCaving then determined that there has been a partition as between 
all three brothers, it follows that the title to Bhagwantrao s property 
must be determined by the rules of inheritance, so that the question 
arises whether Vithalrao, as an uncle of the whole blood, is entitled to 
succeed to the exclusion of Ramrao. the uncle of the half blood. 

The right of inheritance, as between uncles of the whole and the half 
blood, has been the subject of decision in this Court, for it was 
Sir Michael V/estrop and Mr. Justice Piohey in Samat v. Amro, (1) that 
priority of the whole over the half blood is limited to bothers their 

sons. This decision has since been twice considered, first by the Punjab 
Court (Punjab Record, 1894. p. 83} where it was followed notwithstanding 
an earlier decision to the contrary, and secondly, by a Full Bench of the 
Allahabad High Court in Sxiba Singh v. Sarafraz Knnwar (2), wherei^t was 
dissented from. Though it was suggested in the course of the Allahabad 
case and again before us that Sir Michael Westropp s expression of opinion 
was not necessary for the decision of the case heard by him. that clearly 
was not bis view, for that opinion, according to the reasoning of his 
judgment, was made the essential basis of his decision. Nor can it be said 
that this was a hasty or ill-considered expression of opinion; contrary, 

it was expressed in the course of a considered judgment. 1327J not deli¬ 
vered till February. 1882, though the arguments were heard in the previous 
November Here, then, we have a rule of property law enunciated in a 
considered judgment by Sir M. Westropp and concurred in by ^^hey, 
J. close on eighteen years ago ; that decision was followed by the Punjab 
Court in 1894, and it is not until the decision of the Allahabad Court, that 
ic has been called in question. 

The decision of the Allahabad High Court proceeds on an examination 
of Sanskrit texts. These and other texts have been fully discussed before 
us in the argument at the bar, and they are exhaustively treated in the 
judgment of my learned colleague, which I have bad the advan^ge 
reading* It is no disrespeot to the judgment of the Allahabad Full Beno 
to say that the arguments, by which m y learned colleague, after a careful 

(1) e B. 394. ' 
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esamiDation of the Sanskrit texts, supports the opposite conclusion, point to 
the view that the rule, so Car as it is to be deduced from those sources, is at 
least open to doubt. For this reason it seems to me to be emioently a case 
where wo should apply and act on the principle stare decisis. If the deci¬ 
sion of Sir M. Westropp is wrong, then, I think, it should be left to the 
Privy Council to correct it. I come, too. the more readily to this conclu¬ 
sion. because I learn from my learned colleague, who is eminently qualihed 
to speak on this point with authority, that the rule expressed by Sir M. 
Westroppas applied to relationships such as we are dealing with here, does' 
nob run in any %vay counter to the notions and feelings of the Hindu 
community, or, as it has been termed, *’ the conscience of the people.’* I, 
therefore, agree with my learned colleague in holding that, for the purpose 
of inheritance, an uncle of the whole blood is not entitled to preference 
over one of the half blood. It follows from this that in my opinion the 
plaintitf and defendant succeed in equal shares. 

It only remains for me to consider one further point. It has been sug¬ 
gested that the lower Court should have determined whether the defendant 
had received the share allotted to him on partition, and that, for this purpose, 
we should send the case back, that an issue appropriate to this point may 
be raised and [328] decided. Having regard to the frame of the suit and 
the way in which it was conducted, I do not chink we should accede to 
this request. If the defendant desires to raise this question, then it will 
be open to him to bring a suit for the purpose. The result, then, is that 
in my opinion the decree should bo confirmed and both appeals dismissed. 
Hach party to bear his own costs. 

Rajsadr, J.—Those wore cross appeals from the decision of the First 
Class Subordinate Judge of Nasik in original suit No. 270 of 1896 The 
parties to the suit are step brotbots. boiog tho sous of Kvishnarao Vithal 
Vinchurkar. Krishnarao had two wives. By his first wife Krishna- 
rao had two sons, Narsingrao and Vithalrao (plaintih's), and by his second 
wife he had one son named Kamrao (defendant) iu this suit. Narsingrao 
died in 1889 leaving a son named Bhagwantrao, who died a minor in 189G. 
Vithalrao and Kamrao aro both undos of the deceased Bhagwantrao,Vithal¬ 
rao being an uncle of tho full blood, and Kamrao an uncle of Che half blood, 
The original suit was brought by Vithalrao against Kamrao for a declaration 
that, as the full uucle of the deceased, ho vvas tho soio heir to the inovoabla 
and immovoablo prop:>rby of Bhagwantrao, and defendant, wiio was tho 
half uncle of Biiagawantrao. had no right to tho estate. It was stated in 
tho plaint that the decease<l Bhagwantrao was a luitmr at the time of his 
death, and his estate was in tlio possession of Sadashiv Madhavrao 
Purandaro, tho administrator of the minor, and tho administrator had 
remained in i^ossossion of tha proporbv aftor the minor s death, bub was 
willing to baud it over to tiic plainbitt’ V'ibhalrao. if his right to tho same 
was ostablished, and the objection of the dofendant, who claimed to he 
sole hoir, was removed. Tho doclaiabory relief sought was for tlie establisli- 
inent of plaintiff’s riglib as soio hoir to tho exclusion of the dofendant. 
Tho plaint contained an r.lbornative prayer that in case the plainbifl’s oxclu- 
sivo right was not ostablishod, his right may bo doclarod to such a )jai'bial 
extont as he noay bo found ontitlod to under Hindu law. 

The dofendant Kamrao answered (1) that tho suit for a simplo 
declaration of right would nob lie without a claim for possession ; (2) that 
tho deceased Bhagwantrao was a co-parcener and member [329] of a 
joint family with the dofondant, and as such ho (dofendant) succeeded as 
solo owner to tho estate of Bhagwantrao by rigbb of survivorship ; 
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1899 (3) that though plaintiff was full uncle and himself half uncle of the deceased, 

Nov. 27. the Hindu law recognised no distinction between the full and half uncle 

- as heirs to their nephew Bhagwantrao, that, therefore, the plaintiff was 

Appel- alone entitled to any right in Bhagwantrao’s estate; (4) even if plaintiff 

late was entitled to any share, his share could only be one-fourth, while the 
Civil. defendant’s share would be one-half in his own right and one-fourth as heir 

- to Bhagwantrao’s estate. The Subordinate Judge held (1) that the 

84 B. 317= declaratory suit could lie without claiming consequential relief ; (2) that 
2 Bom. L R. plaintiff was not the solo heir of the deceased Bhagwantrao on the 
139. ground of his being full uncle of the deceased ; (3) that the defendant 
was the solo heir of the deceased Bhagwantrao in respect of a part 
of his property only, vzs.. the ancestral outstandings and debts which 
were left undivided as between him and Narsingrao ; and (4) that, in 
other respects, there was a complete division between the parties and 
Narsingrao their third brother. There was, as between Narsingrao and 
defendant, no actual division at the time of partition, but the joint 
tenancy was converted into a tenancy in-common, and Bhagwantrao 
owned a -Jrd separate share in the bouses and Vinchur Bag and the orna¬ 
ments and other moveables. The lands were not divided between tho 
three brothers, but their profits were shared. They were joint tenants of 
the immoveable property in regard to the inam villages and miras lands, 
and the defendant had no share in his own personal right in the deceased 
Bhagwantrao’s property now in dispute. 

The final decree declared that both plaintiff and defendant were equally 
entitled jointly to succeed as heirs to the deceased Bhagwantrao’s immove¬ 
able property, the inam village lands, cash allowances, other inam and 
miras lands and five houses, and two outstanding debts left joint, and that 
each had a half-share in the deceased minor's private property, houses, bag, 
and moveables, excluding the ancestral outstanding debts left joint between 
Narsingrao and the defendant. The rest of the claim was disallowed. 

C3303 Both parties anpealed from this decree. Vithalrao, in appeal 
No. 81, contended (1) that he was the sole heir of the deceased as being 
his full uncle in preference to defendant who was his half uncle ; (2) that 
defendant Pad no right to succeed as sole heir bo the ancestral oubstandinga : 
(3) that the lower Court was in error in bolding that Bhagwantrao 
and defendant were in union as regards the villages and cash allowance 
and their profits, and that these properties wore held as tenants-in- 
ooinmoD 8iiDd nob &s jointi bdosmbs* 

In appeal No. 106 Kamrao contended (l) that there was no- division 
of interest as between himself and Bhagwantrao ; (2) that as surviving co¬ 
parcener, of the undivided family be alone was entitled bo succeed and 
plaintiff had no share in the same ; C3) that the lower Court was wrong in 
holding that the joint tenancy was changed into a tenancy-in-common ; 
and (4) that, at the most, plaintiff’s share was only and his own share ^ 
of the joint property of himself and Bhagwanb. 

It will bo seen from these pleadings and contentions of the appellants 
that only two points arise in this case—one of law and the other of fact. 

The point of law relates to the question raised by the appellant in 
appeal No. 81 as it was decided against him in the lower Court. 
plaintiff-appellant's contention is that as the full uncle of the deceased 
Bhagwantrao, be was solely entitled to succeed to the whole of B hag wan 
rao’s property as hia heir to the exclusion of his half-brother, who bad no¬ 
claim to the estate of his step-nephew. The question of fact was raised 
by the appellant in appeal No. 106. who contended that, there was no- 
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separation of interest as between him and tbe deceased, and that, therefore, 
by right of survivorship, he alone was entitled to succeed as heir to tbe 
exclusion of Vithalrao, who was separated by partition in 1884. These 
were the only two points which were argued before us by counsel on both 
sides, and the decision of the case depends entirely upon the view we take 
of the points of law and fact noted above. 

Taking the point of law first for consideration, it is admitted that 
there is a confiict of decisions between this Court and the C3313 
Allahabad High Court as regards the preferential rights of whole and half- 
blood paternal relations claiming to succeed as heirs to a separated Hindu. 
In this Presidency, this preference is restricted to the case of brothers 
and SODS of brothers only, while the Allahabad High Court has ruled that 
the preference applies to other paternal relations also. The Subordinate 
Judge has noticed this confiict, but has preferred after consideratiou to 
follow the law as interpreted in iSamo.^ v. Ainra (1) by Sir Michael 
Westropp and Justice Pinhey. 

Mr. Macpherson in bis argument contended that the remark made 
by Sir Michael Westropp in this case—to tbe effect “ that nettber 
Mitakshara nor the Mayukha made any distinction between persons of 
the whole blood and those of the half blood except in the case of brothers 
and sons of brothers, and that the distinction does not extend beyond 
those relationships ”—was an observation not necessary for the decision 
of the case, and was in fact an obiter dictum, and that as the Allahabad 
decision was based on a fuller consideration of the Mitakshara law (which 
governs the parties to the present suit) by a Full Bench, it should be fol¬ 
lowed in preference to the Bombay ruling. Sir Michael Westropp’s remark 
was no doubt quoted with approval in West and Biihler’s Digest and also 
by Mr. Mayne, but it was urged that the view taken by the Bombay 
authorities was inconsistent with the general position laid down in the 
Mitakshara about the doctrine of propinquity. That doctrine rests on near¬ 
ness of blood relationship, and not, as in the Bengal school, on spiritual 
benefits by obligations. Nearness of blood relationship was the test and 
foundation of the Mitakshara law in matters of inheritance. 

Mr. Macpherson farther wont on to say : 

1. That the restricted view taken by Sir Michael Westropp was 
opposed to the general principles of pr^oinquity a? the rule laid down by 
the Mitakshara, and accepted by this Court and the Privy Council, and 
that accepting this principle, relations of wliolo blood must be preferred 
to those of half blood. 

2. The principle of propinquity was the same as that laid down by 
the Mitakshara for giving proforence to the mother over the f^ither, and 
to the full over the half-brother. 

[332] 3. Tlio M itakshara expressly extended this principle to all 
sapinda and samanodaka relations. 

4. There arc no special texts for giving preference to the whele 
over the half-brothers and nephews, and the nroferenco is really deduced 
by an application of tlie general principle which must govern other cases 
of sapinda relations by applying the same principle of propiuquity. 

5. The omission to mention the same rule, specially in the case of 
gotraja relations, is, therefore, of no moment, and was due to Mitakshara's 
love of brevity. 
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6. Some of the reasons given by the Mitakshara for preferring 
mother to father, might be rejected, but his principal reason of Tnatri- 
sannikaTshat and viptaharsho^t or nearness and difference of mothers, is 
his principal reason which is not affected by rejecting the others, and 
that reason applies to all gotraja relations. 

7. The Mayukhadoes not contradict the principle of the Mitakshara 
in regard to propinquity, but only more rigidly adheres to it, by putting 
the half-brothers still further down in the list of heirs. 

8. The other authorities take the same view, especially Maden Parijat, 
who includes uncles. &c,, as coming under the rule of full and half-brothers, 

9. The analogy of shradha rites suggests the same conclusions. 

I have deemed it necessary to set forth Mr. Macpherson’s arguments 
at some length. Mr. Ohandavarkar’s reply on the other side need not be 
stated with equal fullness. I shall only state the points principally urged 
by him. 

1. No distinction was made by any text-writers between full and 
half blood, as regards other gotraja relations, except Madan Parijat. 

2. As regards Mitakshara, the conclusions drawn by Vijnyaneshwar 
are of value as setting forth established usage, but the reasons given by 
him are more or less fanciful and nob consistently adhered to by him nor 
approved by the other writers of law texts and by the Courts. 

[3333 3. The preference of full to half brother depends on special 
Smrit! texts, which is nob the case as regards uncles and other relations, 
and Mitakshara gave recognition bo these texts, and did nob deduce the 
preference from general principles. 

4. Propinquity is no doubt the general, but not the universal rule 
under Mitakshara. Propinquity is differently understood by Vijnyanesh- 
war in different places, and the reason of propinquity given for brothers is 
not the same as the reason of propinquity laid down by him for the case 
of gotraja relations generally. 

5. The enlargement of the preference of brothers so as to include 
other relations cannot be made without e.xteuding the application of the 
word mata (mother) so as to include grandmother, &c., which could nob 
propcrlv be done in the absence of special texts. 

6. Inheritance through sapinda relationship has to be traced through 
the common ancestor, who is mentioned by all texts as the male ancestor, 
father, grandfather, &c., and so traced there is no distinction between full 
and half-blood. The case of brothers and nephews tracing their descent 
through female ancestors is an exception and not the rule. 

7. The Mayukha recognises no separate position for half after full 
brother, but treats the latter only as a gotraj sapinda. 

8. The provisions relating to shradha. rites do not determine ques¬ 
tions of succession in all cases. 

These were the principal points urged by Mr. Chandavarkar. 

I have thus tried to summarize the arguments on both sides which, 
as will bo seou, cover a larger ground than was noticed in Siiha Singh v. 

Sarafraz Kunwar (1). " ^ ^ 

I have now to consider how far the balance inclines one way or the 
other. The question is to bo decided by special reference to the Bombay 
authorities, the Mitakshara and the Mayukha. On the Bengal side, the 
distinction botweeen whole and half blood obtains in the cape of brothers 
and nephews as also grandnephews and uncles and grand-uncles a nd their 

(1) 19 A. 215. 
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two descendants. [334] The test adopted there is of spiritual beneht. and 
not of propinquity through possession of common particles or blood 
relationship. (1) It is admitted that, as far as the Mitakshara and ilayu- 
kha are concerned, only the brothers and their nephews are expressly 
mentioned as relations among whom preference of the whole to the half 
blood obtaius. The Allahabad Sigh Court, however, were of opinion that 
under the ioint effect of (1) Manu’s rule that “ to the nearest sapinda 
the inheritance next belongs" and (2) the special preference given to the 
brother of the full bloo 1 over the brother of the half blood, by reason of 
nearness or remoteness through the mother laid down hv Mitakshara in 
chap. II, s. 4, placitum 5, as also in chap. II, s. 3, placita 3 and 5, and 
(3) tinally the extension of the principle of propinquity by Mitakshara 
from sapinda to samanodaka relation without exception as laid down 
in chap. II, s. 3, placitum 4, that under the effect of these three principles 
the rule, expressly applied to brothers and nephews, embraces equally 
ail gotraja relations so as to make those of the whole blood preferable 
to those of the half blood. This view of the Allahabad Iligh Court 
presupposes that the doctrine of propinquity or pratyasatti is common 
throughout as the guiding principle in all cases of preference not only 
between mother and father, and brother of full and half blood, but also 
paternal relations in the series of gotraja heirs. In other words, that the 
propinquity or pratyasatti is of the same kind in all these cases. The 
Bombay view, under which the case of Saniat v. Aynra (1) appears to have 
been decided, is that the doctrine of propinquity is not the same in all 
these cases, and that tlio word ‘propinquity'' is not used by the author 
of Mitakshara liimself in one and the same sense. Propinquity may be 
understood (1) as being either propinquity by descent in line or degree 
through common male ances^or, or (2i propinquity may bo by descent 
through common mother, (3) propinquity may also bo by identity of caste, 
or (4) it may ho by spiritual bonetit. This last may be left out for the 
present. Bub the ^^rs^ throe are important. The view, on this side, of 
text'writers has been that the Mitaksliara’s proferoncs of the mother to the 
father was due to lier being common in class with her son, [336] which 
was not always the case of the father when ho could marry women 
of other caste. It is in this sense of propinquity that both Suhodhini 
and Balatnbhatta have understood the Mitakshara passage in chap. IT, 
s. 3, para. .3, which refers to tlio sadJiarayi and nfiadharan doctrine criticised 
by Mayukha ; and Balarnbliatba, one of the comniotitators noted above, 
does not accept the force of the arguments. As between brothers of the 

whole and half blood raforrod to in cliap. II, s. 4. paras. 5 and G, tho 

propinquity is by descent from the same mother. As regards gotraja 
relations, the propinquity is tlirough descent from a common male ances¬ 
tor in lino and degree, (chap. If, s. 5, paras. 1 to 6). The whole question 

thus turns upon the correctness of tho view hold by tho Allahabad High 

Court tbit propinquity is used in tho same sense throughout, or of tho 
Bombay view that propinquity is used in different senses. Manu’s own 
text gives no clue to the nature of the propinquity or pratyasatti. lie 
only mentions the words anantarnh sapindadynJi " he who is the nearest 
sapinda to him the inheritance next belongs." or. as Sarwadhikari tran¬ 
slates, whoever is near to a sauinda, his proportv shall belong to him." 
Yajnyavalkaya’s principal text does nob mention the word sapinda. 
Etymologically sapinda relationship would extend to any degrees, bub 


1899 

NOV. 27. 

APPBIj- 

LATB 

Civil. 

24 B. 317=* 
B om . L . R . 
139, 


(1) G B. 391. 

757 


24 Bom. 336 


INDIAN DECISIONS, NEW SERIES 


CVol. 


1899 

Nov. 27. 

Appbl- 

DATE 

OlVID. 

24 B. 317 => 
2 Bom. Ij.R. 
189. 


Manu and the other texts, including Mitakshara, limited sapindas to the 
seventh degree. The next seven are called samanodakas. As l^anu's text 
only spoke of sapinda, Miifcakshara inserted para. 4, chap. II, s. 3, to extend 
the rule to samanodakas also. Mifcakshara in the chapter on shradha, rites 
distinctly defined saoinda to be blood relationship. But even this is not 
sufficient, for blood relationship may bo through male ancestors or 
through female, i. e., mother. 

Taking the Mitakshara as its own interpreter, it is, however, clear that 
Vijnyaneshwar did not understand propinquity in the same sense in all 
these cases. In the case where preference is given to a mother over the 
father, the propinquity is obviously of a different kind from what obtains 
in the case of full and half brothers born of different mothers. When 
gotraja relations of nearer degree succeed those who are remote in descent 
from the common male ancestor, the propinquity is obviously different 
C336] from either of the two noted above. The author of Mitakshara 
himself, when ho had to apply his principle to the case of the grandmother, 
did not follow the principle of propinquity by community of class laid 
down by him for preferring mother to father—chap. II, s. 4. paras. 2 to 4. 
He actually tried to refute Dbareshwar, who used the Mitakshara’s own 
arguments against him in favour of the grandmother. Then, again, when 
he has to discuss the rights of the bandhus, be relies upon the argument 
of near affinity (chap. II, s. 6, paras. 1 and 3). Similarly the claim of 
daughter’s son is accepted as he performs the obsequies like the son’s son 
(chap. II, s. 2, para. 6). In the case of the mother’s peculium. the daugh¬ 
ter’s claim is accepted, because the mother contributes much to the 
procreation of females, while the male child is procreated if the seed pre¬ 
dominates fchap. I, s. 3, para. 10). This position contradicts the reasons 
of the preference given to the mother over tbe father in chap. 2, s. 3, para. 
3. Propinquity, therefore, though it is a sufficiently safe guiding principle 
in a large number of cases, does nob cover all cases of inheritance, and 
even where propinquity is the guide, the propinquity is not of the same 
kind. The fact appears bo be that the reasons stated by the author of tbe 
Mitakshara are not to be too logically interpreted and applied rigidly in all 
oases. The reasons vary with the exigencies. The commentators on Mitak¬ 
shara. as also writers of the Smriti Chandrika, Virmitrodaya, Saraswati 
Vilas and Mayukba, have taken objections Co these reasons, and their 
artificial character has been recognised by the Courts in several cases. The 
conclusions laid down derive their efficacy chiefly because they correctly 
state the accepted usage. There was this usage of preference of full bo half 
brothers laid down ia the text of Vrihaspati, Deval and Manu in certain 
parts of India (Colebrooke, Book V, chap. 8, s. 1, plaoita 404, 422, 437, 
ss. 2. 513), and the author of the Mitakshara had to recognise it and did 
his best to harmonize the usage with previous texts, and to nauch 
stress, therefore, should not be laid on the reasons given, and certainly, 
in the absence of similar express texts in favour of uncles or other rela* 
tioDS, no extension of such usage in opposition to general principles 
should bo permitted merely on the strength of C337J the reasons given by 
the Mitakshara. The doctrine of propinquity applies in different forms 
to different circumstances, and it was so variously applied by the author 
of Mitakshara himself. It is. therefore, not a valid argument to infer 
from the case of brothers and nephews that the preference there given 
should prevail in the case of other gotraja relations. The judgments ot 
the Allahabad High Court appear to lay much stress on the fact of cne 
Mitakshara asserting that the principle of propinquity applies, not oniy 
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to sapindas, but to samanodakas without any exception. This is no 
doubt true, but the question still remains, which kind of propinquity 
applies to sapindas and samanodakas. The text only lays down that the 
governing principle is to bo pratyasatti, and spiritual ablutions, buc the 
particular kind of pratyasatti (propinquity) applicable is not laid down. It 
cannot be the propinquity which prefers mother to the father mentioned 
in paras. 3 and 5. chap. II, s. 3. It cannot also be the propinquity 
mentioned in the 4th section, chap. II, about whole and half brothers. 24 B. 317=» 
This sort of propinquity cannot apply to the case of gotraja relations, 2 Bom. L R, 
such as the uncle. &c., without the use of upolakshana, i. e., extended 139. 
application of what is laid down in the case of mothers so as to 
include grandmother, It must, therefore, be the propinquicy generally 

applicable to sapinda heirs, which is descent through the common 
male ancestor (chap. II, s. 5, paras. 1 to 6). The tracing of pro- 
piaquity by descent through females is an exception and not the 
general rule. Where that exception had been grafted by usage, it was 
recognised specially in another section by Mitakshara in giving preference 
to the whole over the half brothers (chap. II, s. 4, para. 5). It such 
general preference among all gotraja relations had been a common usage, 
it would have been so stated in express terms. This was not done in the 
place v7berG one would have expected it (chap. IT, s. 5, paras, 1 to 6). And, 
therefore, the view laid down in Samat v. Amra (1), as far as the Mitak¬ 
shara is concerned, seems to be iu every way more consistent with the 
correct interpretation of the ^Mitakshara texts than what was adopted by 
the Allahabad High Court. 

[338] 2. As regards the Mayukha, its position is still more clear. 

The Mayukha interprets the word of the Yajnyavalkya text bJiratarah as 
meaning full brothers only, and there is no place in it for any conflict 
between half and full brothers. The half brother comes in only after 
brother, brother’s son, grandmother and sister as a gotraja sapinda along 
with the grandfather. The undos, botli full and half, would come as 
heirs of the grauiifather, and there is thus no room for any conflict between 
the full and the step uncle or any other full :ir:d step relations. The 
Mayukha expressly contradicts the iSlitaksbara position of full and half 
brothers coming after one another, and for all practical purposes tiiere is 
no room for conflict between full anil half relations acicording to Mayukha. 

The Mayukha theory of propinquity is of decent, in lino and degree from 
the common ancestor, and inheritance through a common female ancestor 
is unknown. 

3 Looking at the other authorities, the uncle, according to Manu, 
comes after the grandfather as an iioir, and no distinction can arise 
between full and step uncles. 

Apararka, Kamalakar, Mndhawa and Virmibrodaya, like ^lanu, only 
recognise a distinction between full and lialf brothers not between uncles 
or other gotraja relations. Tlia same principlo obtains in Smriti Chandrika. 

Vivadarafcnakar does not mention lirothors of half blood at all as separate 
heirs after full brothers, and agrees with Mayukha. 

The Bengal authorities, such as the l>avabliag, liaghunandan, and 
Jagannath, lay down special rules based on spiritual benefit and not on 
propinquity, and the autlior of Midan Parijab appears to have taken 
the view from the same source. He has also written a commentary 
on Mitakshara, where, however, ho makes no monbiou of full and half 
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relationship in the case of uncles. It will thus be seen that all the writers- 
noted above make no mention of collateral gotraja relations of uncles and 
the rest, following any other rule of propinquity save of descent in line and 
degree from the common male ancestor. 

4. On general principles also there is an obvious distinction which 
has some reason in human nature for its existencein the [339] case of full' 
and step brothers and their sons. Dissensions between sons by different 
mothers are a normal feature of Hindu family life. As the chain grows 
longer, the occasions and reasons for this discord grow less with every 
remove. Therefore, the preference of full to half blood is with good reason 
confined to brothers and nephews. There may be room for similar distinc¬ 
tions in the case of grand-nephews, butt when we go to the ascending line, 
the reason for aporehending absence of love ceases to exist, and it was,. 
therefore-, natural that in the case of - the ascendant grotrajas the text 
writers and commentators did not distinguish the claims of the full and 
half relations. Mr. Justice Knox, in his judgment in the Allahabad High 
Court, was fully aware of this distinction between ascendants and immediate 
descendants, and, therefore, expressly declined to discuss the question in 
regard to the ascendants, though the reference included both ascendants 
and descendants. 

5. In the case of ascendants, such as the uncles in the present dispute, 
a further difficulty is created by the fact that we have to substitute the 
grandmother, &c., as the common female ancestor in place of the mother, to 
justify a distinction between whole and half-blood. In the case of a mother, 
there are special texts, but in the case of the grandmother, no such texts 
arc found on which such position can be assigned to her. The propinquity 
must be traced by descent in line and degree from the common male 
ancestor, and when so traced, the uncle comes in only as a gotraja descend¬ 
ant of the grandfather, and the grandmother holds noplace. Propinquity 
through the mother cannot, under these circumstances, be taken as a rule 
of universal application for all sapinda and samanodaka relations, but 
must be confined to brocbers and nephews only. The princinle of matri- 
sanniharshat tiud viprak<t^rashat cou\d only be extended to uncles by under¬ 
standing mata by tcpalakshayia, {i.e., extended application) of the word to 
include grandmother. This cannot be done in accordance with the rules 
of legal interpretations as understood by Hindu lawyers. Even the author 
of Madan Pavijat, who otherwise favours the distinction between half and 
whole blood in case of uncles, is not prepared to extend the law of reunited 
brothers to uncles when similarly reunited, the reason given being that 
such extension [340] was wholly inconsistent with the practice among 
the people. The case of uncles is thus nob identical in all respects with 
thoso of brothers. 

It is not necessary, under these circumstances, to notice the other 
minor points raised in the arguments before us, such as the analogies furnish¬ 
ed by the shradha-ritual, &c.,which cannot be made to govern questions of 
inheritance iu all cases. On the whole, therefore, I am inclined to hold that, 
though the rule of prcpinquiby governs the succession of gotraja relations as 
well as that of preforenoo between brothers of whole and half blood, the 
propinquity or nearness of blood in the one case is different from that of the 
other, and that Sir Michael Westropp’s decision in Samat v. Amra (1) ropro- 
sonts correctly the true meaning of the authors of the Mibakshara and the 
Mayukha, when ho undorsfcood them to'restrict the preference of full to half. 


(1) 6 B. 894. 
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blood, to the case of brothers and nephews only. Under any circumstances, 
the Allahabad decision did not settle the question as regards the ascending 
line of collateral relations, with which class of heirs only the present 
case is directly concerned. Following the Bombay ruling, I would confirm 
the finding of the lower Court on this question of law. 

Turning next to the question of fact, the contention of the defendant 
is that he was joint in interest with Bhagwantrao and his father 
Narsingrao and that on the death of Bhaewantrao in 189G he became 
entitled to the whole property by right of survivorship, and that, at the 
most, Vithalrao could only claim one-fourth share, while his own share 
was three-fourths. Vithalrao, on the other hand, claims that defendant 
was, like himself, separated in interest from Bhagwaotrao’s father by the 
partition of 1884, and that, if he was not entitled to the whole of Bhagwant- 
rao's one-third share by right of his being full uncle, he Vvas at least 
entitled to share Bhagwantrao’s estate equally with the defendant. The 
lower Court, after holding that Vithalrao had not, exclusive right to succeed 
as sole heir to Bhagwanbrao's estate, came to the conclusion that defend¬ 
ant, like plaintiff, was separated in interest from Bhsgwantrao’s father 
Narsingrao by a complete partition except in regal'd to certain debts, 
and that defendant [341] could claim no right by survivorship except, as 
to these debt«. It accordingly declared Vithslrao’s right to share in 
Bhagwantrao's estate equally with the defendant except as regards debts 
kept joint between Bhagwantrao's father and defendant in 1884 On a 
careful consideration of the whole evidence, I ff^cl satisfied that the lo%ver 
Court’s decision on this poinc is correct. It is nob necessary to discuss 
the evidence hearing on this point at any great length, because the 
contention whetlior there was a separation or not between Bhag%vant- 
rao’s father Narsingrao and defendant, formed the subiecb of contested 
litigation in the suit brought by Bhagwantrao agsinst the defendant 
in 1892 in respect of the Poona wada, and separation was held proved 
ill that case by the r*oona Subordinate Judge’s Court, and the decree 
was confirmed in appeal by this Court, l-ixs. 47. 48. The partition 
deed of June, 1884. Bx. 8o. followed shortly after by a supplementary 
partition in August, 1884, llx. 1G9, admittedly professed to etTect 
a division of the whole of the immoveable and moveable property 
belonging to Narsingrao and his two brothers, the parties to the present 
suit The details of tho shares in every item of property of each 
brother were set forth separately. It is true that defendant was a minor 
at tho time of this partition of 1884, and Narsingrao was his ceitifi- 
cated guardian. Vithalrao took his share and began to live separately, 
bub Ramrno. being a minor, lived with Narsingrao. This minor brother 
became major in 1880, a few montlis before Narsingrao’s death, and also 
began to live separate. No actual division liad been effected between 
Narsingrao and defendant as stated in tlio partition of 188-1. In 1889, 
disputes between tho two brothers commenced about tho actual division 
of the houses, Bxs. 104. 120. 130, 1-42. Tho division of houses was effected 
in 1889, Kx 146, and the cattle and otlier property was sliared about tlio 
same time, Bxs. 185, 186. It is on the strength of this deferred division of 
the property that tho defendant rests his contention that ho continued to 
bo united in interest with Narsingrao and his son Bhagwantrao. Great 
stress was laid on tho somewhat doubtful words of tho letter. Ex. 104, 
written to one of the proposed arbitrators in 1889. The Alarathi w’ord 
iV(it€L7ii admits of being used as [342] equivalent of a formally effected 
separation of interest as also an actual division of a pi'odotormined 
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1899 partition. The direct purpose of the reference was to carry out division 
Nov. 27. of particular properties. It expressly refers to the division of the houses 

- as already effected, and it is inconsistent with the whole evidence of the 

AppEIi- partition of 1884 to suppose that the two brothers remained united in 
rjATB interest till 1889. The legal partition, as far as it depended on the 

OlVlIj. intention of the parties, was effected in 1884 between the three brothers. 

- * This intention was actually carried out into effect by division in 1884, so 

24B. 317» far as Vithalrao was concerned, but as regards defendant Ramrao, effect 
2 Bora. L.R, was given by actual division in 1889, though from 1884 to 1889 the 

intention to treat the two brothers as separated in interest was as 
complete as in the case of Vithalrao. The accounts of all the parties 
leave no room for doubt on this point. Defendant’s own account shows 
that defendant received from Bhagwaotrao his one-third share of the in¬ 
come, and he was charged similarly with his share of the expenses from 

1889_1895, Exs. 53—69. While defendant Ramrao was a minor and 

lived with Narsingrao, the latter received the income of his own and 
defendant’s share, but this income was shown as the income of two shares 
and not of one joint double share—Exs. 66, 92, 9o, 156, 158. After 
Narsingrao’s death, when defendant began to live separately, the accounts 
of Bhagwant apeak only of the income of his one-third share—Exs. 87, 88, 
89. 90. 93. 96.97, 98, 99, 146, 155, 157. Ancestral debt recovered from 
Hari was shared. Ex. 94, by the three brothers separately—Ex. 137. 
The notice, Ex. 138, given by defendant makes a similar claim of sepai-at- 
od interest as between him and Naraingrao. Narsingrao in his will 
recognised Bhagwant as also heir of bis one*third share. Ex. 107. 

The minor Bhagwantrao’s certificate given to Purandare by the Dis¬ 
trict Court in Ex. 123 recites the same exclusive ownership of the minor to 
his share. Defendant Ramrao is shown as a creditor of Narsingrao in bis 
accounts since 1889, and the debt shown as due to him is in respect of the 

division of houses made in 1889—Exs. 109, 145, 147, 161. Bastly, defend¬ 
ant Ramrao, so late as 1896 in his application to the Oolleotor. distinctly 
asserted Bhagwantrao’s separate ownership in [3431 his one-third share, 
and claimed to succeed as heir to the moveable property of Bhagwanbrao 
and the arrears due to him—Ex. 80. This consistent conduct and 
declaration of the defendant makes it clear that his contention about his 
having been joint in interest with Bbagwanfcrao is without any foundation. 
‘ The partitions of 1884 were all accepted and acted upon by all the parties 

as final. The mere postponement of the actual division till 1889 did not 
alter the status of the parties, and did nob convert what was intended and 
treated by the parties to be a tenancy in common into a joint tenancy. The 
parties treated each other and the deceased Bhagwantrao as divided in 
status throughout. If defendant has any claim for arrears not paid to 
him or the price of moveables nob made over bo him by Bhagwantrao, he 
must resort to any remedy the law allows him, bub he cannot set up the 
plea of union of interest, and claim to be heir on the ground of survivor¬ 
ship. The contention was, therefore, very properly disallowed by the 
lower Courts. Both the issues in appeal must be thus decided against the 
parties raising them, and I would accordingly dismiss both the appeals 
and confirm the decree. 

Decree coniirraed. 
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APPELiliATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


JOHARMAIi {Original Plaintiff), Appellant v. Eknath AND 
ANOTHER {Original Defendants), Respondents."^ [27fch November, 1899.] 

Hindu lato — Son’s liability for fat1ier*s debt—Decree against father—Execution sale — 
Son's interests when not affected by such sale. 

When aooestral property is sold in execution of a decree against a Hindu 
father, there are only two cases in which the son’s interests do not pass under 
the sale : first, when they are not sold ; second, when the debt is not binding 
upon the sons by reason of its having been contracted for an illegal or immoral 
purpose. 

CR., 4 Bom.L.R. 5S7 (597) ; 11 C.D.J. G1 (67)= 14 C.W.N. 293 = 5 Ind. Gas. 298.3 

Appeal from the decision of Hao Bahadur Jaysatyabodbrao 
Tirmalrao, Subordinate Judge, First Class, at Nasik. 

One Nana was the owner of a hou^jo at Yeola. 

[344] Nana died leaving two sons, Gopal and Govind. 

In accordance with a decree for partition, a moiety of tbe house fell 
to Gopal’s share, and the other moiety to-Govind’s share. 

The plaintitf obtained a money-decree against Govind and in execution 
put up to sale Govind's share of tho house in dispute. At the Court- 
sale plaintiff himself purchased Govind’s share. 

Plaintiff was obstructed in taking possession by Govind’s sons 
Eknath and Rangnath. 

Thereupon plaintiff filed the present suit to have tbe obstruction 
removed. 

Defendants Eknath and Rangnath nleaded {inter alia) that the house 
in dispute was their ancestral property ; that they were not bound by the 
decree passed against their father ; that their father’s interest alone passed 
to the plaintiff at the execution sale ; and that the plaintiff had no right to 
oust the defendants from their share of the ancestral property. 

The Subordinate Judge held that tlie decree against Govind did nob 
bind his sons Eknath and Rangnath : that their interests in tho property 
did nob pass at tho auction sale ; and tliat the plaintiff acquired only 
Govind’s one-third share in tho moiety of tho house. Ho. therefore, 
passed a decree awarding to the plaintiff one-sixth share of the house in 
dispute. 

Against tliis decision plaintiff appealed to tho High Court. 

D. A. Khare, for appellant. 

N. G. Chandavarkar, for respondent. 

JUDGMENT. 

Parsons, J. — It isdiflicult to understand from the judgment of the 
Subordinate Judge the ground on wliicb he decided that the son’s interests 
in tho ancesti'al property did not pass under tho sale. There are only two 
cases in which these interests would nob pass. First when they wore nob 
sold, illustrations of which will be found in the cases of Bkikaji v. Yash- 
vantrav (1), Maruti v. Babaji (2), and Panda v. Manxklal (3). Second, 

• Appeal No. 17 of 1898. 

(1) 8 B. 489. (2) 15 E. 87. (3) P. J. (1898), p. 124. 
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when the debb was not binding upon bhe sons by reason of its having been 
contracted for an illegal or immoral purpose, illustrations oif which [345] 
will be found in the cases of Narayanacharya v. Narso{\} and Chintamanratf 
V. K.ashinaih . It does not appear under which of these the Subordinate 
Judge placed the present case. Moreover, he has not alluded to a 
circumstance now mentioned before us that the sons were not in existence 
at the time of the suit and decree. We do nob know whether this is so or 
not, but it can easily be ascertained in the further enquiry we are obliged 
■ to order. We ask the Subordinate Judge to take evidence and hod on the 
following issue : — 

Whether the interests that Hknath and Kangnath now claim in the 
ancestral property passed to the plainiifif under the execution sale or not ?' 
and certify his finding to this Court within two months. 

Issue sent down. 


24 B. 845=1 Bora.L.R. 846. 

APPELLATE CIVIL. 

Before Sir L. H. Jenkins^ Kt.^ Chief Justice, and Mr. Justice Gandy. 


NaRAYAN Govind Manik {Original Defendant No. 1), Appellant v. 
SoNo Sadashiv, deceased, by his heirs and sons Vinayak and 
OTHERS {Original Plainti^s), Respondents* [30bh November, 1899.3’ 

Civil Procedure Code [Act XIV of 1882), ss. 211 and 331— Ijimiiaiion Act (XV of 1877), 
sell. II. art. 178— Decree for possession with mesne profits till delivery of possession 
—Darkhast for execution—Obstruction—Applxc-ition for removal of obstruction — 
ApoUcation registered as a suit—Disposal of the Darkhast—Decree in the suit— 
Execution—Limitation— Idesne profits for three years subsequent to the suit. 

Tbo plaintiffs having obtained a decree for possession of certain lands with.- 
mesne profits till delivery of possession, applied for execution. An obstruction 
having boon caused to the execution, plaintiffs applied for tbe removal cf the 
obstruction, and their application was registered as a suit under s 331 of tbe 
Civil Procedure Code (Act XIV of 1882), and their darkhast for execution was 
disposed of by tbe Court. The suit was decided in plaintiffs’ favour, and they 
having applied for execution it was contended that the application was I346ji 
time.barrcd, as it was presented after the expiration of three years from the time 
of tbe disposal of the original darkhast and it was wrong to graut mesne profits for 
more than three years from the date of the decree though possession was not 
delivered during that period. 

Held, that when litigation under s. 331 of the Civil Procedure Code (_Act XIV 
of 1892) is pending, the proceedings in execution are suspended during that 
litigation. 

Where a decree directed that plaintiffs should get mesne profits from a certain 
date till delivery of possession, the amount is to be fixed in execution — 

Held, that the decree was necessarily subject to the limitation laid down in 
8. 211 of tbe Civil Procoduco Code (Aoc XIV of 1882), and that mesne profits for 
more than three years from tbo date of the deoceo should not bo awarded even 
though possession was not delivered during that period. 

[R., 35 C. 1017 (1020); 37 C. 796=12 C.L.J. 328 = 16 O.W.N. .337 = 6 Ind. Oas. 687 
(539); 28 M. 50= 14 M.L.J. 401 (403) (P B.); 31 M. 71 (74) = 18 M-L.J. 46 = 3 
M.L.T. 328 ; 7 Bom.L.R. 819 (821) ; 7 Ind. Oas. 707 (709).J 

Second appeal from the decision of M. P. Khareghat, Distriob Judge' 
of Eatoagiri, confirming tbe order of Rao Saheb S. V. Joahi, Subordinate 
Judge of Rajapur in an exeoub ion proceeding. _ . 

• Second Appeal No. 647 of 1699. 

^ (2) 14 B. 820. 


(1) 1 B. 262 
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The plaintiffs sued the defendants in suit No. 348 of 1883 to recover 
possession of certain lands with mesne profits. The decree awarded pos¬ 
session of the lands and mesne profits of the same till delivery of possession, 
and directed that the amount of the mesne profits should be determined 
in execution. The said decree was confirmed, in appeal, bv the District 
Court and in second appeal by the High Court on the 12bh January, 
1887—with the modification that the plaintiff should recover mesne 
profits for three years before date of suit. The plaintiffs then gave 
darkhast No. 69 of 1888 to execute the above decree on the 10th 
January, 1888. hub they were obstructed in taking possession of the 
land by an undivided son of one of the defendants on the 20tb January, 
188B. The plaintiffs, therefore, applied for the removal of the obstruction, 
and their application being registei-ed as suit No. 620 of 1888 under 
s. 331 of the Civil Procedure Code (Act XIV of 1882), the Court 
disposed of the darkhast on the 18tb August, 1888. The minor brothers 
of the defendant in the latter suit were joined as co-defendants. The 
Court decitleJ the suit against the defendants, and the decree was finally 
confirmed by the High Court in second appeal No- 133 of 1892 on the 
11th October, 1894. On the 7th October, 1897, the olaintiffs presented a 
darkhast for the execution of their [347] decrees, No. 348 of 1883 and 
No. 620 of 1888. and to recover possession of the lands with costs of the 
suits and mesne profits from the 1st September, 1880, till delivery of 
possession. 

The defendants contended {inter alia) that the darkhast was time- 
barred, as it was nob presented within three years from the 18bh August, 
1888, wh en darkhast No. 69 of 1883 was disposed of. and that mesne 
profits for more than three years after the date of the decree could not be 
claimed. 

The Subordinate Judge having granted the darkhast, defendant No. 1 
appealed to the Judge, who coufirmed the order. The defendant, there¬ 
fore, preferred the present second appeal. 

S. S. Palkar, for the appellant (defendant No. 1).—The .Judge has 
based his decision on the ruling in Chintaman v. Dalshastri (1), bub the 
Madras High Court has come to a contrary conclusion in Naro.yana v. 
Pappi (2). Even if the ruling in Chintaman v. Balshastri (1) be held to 
be applicable, the Judge has ignored Ex. 24. which shows that darkhast 
No. 69 of 1888 was cancelled on the 18bh August, 1S38. The darkhast 
was, therefore, not capable of being coutinuod or revived. Eurtber. the 
order that costs of the darkhast were to be paid by the applicant and nob 
by the judgment-debtor shows that the darkhast was disposed of by the 
Court on that dav. 

[Jenkins, C.J.—Did the applicant know that such an order was 
passed ?J 

Wo submit that ho know of it, because the order was passed on his 
application. Thus the piesont darkhast, being presented after more than 
three years from the disposal of tlio previous darkhast, is time-barred. 
Granting that the provious darkhast was nob disposed of, still the present 
darkhast is beyond time. If the suit under s. 331 had been unsuccess¬ 
ful, the time spent in carrying on the suit would nob be excluded in 
computing the period of limitation— SJiivramv. Sarasvatibai (3). Though 
the present darkhast is within thro^ years from the 11th October, 1S94, 
when the High Courn passed its decree in [348] Second appeal 
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No. 133 of 1892, yet even deducting the time occupied by the obstruction 
and its removal, that is, from the 20bh February, 1888, to 11th October^ 
1894, the present darkhast would be more than three years after the 
previous darkhast. In Ohintaman v. Balshasiri (1) this point was nob 
raised and decided. 

As regards mesne profits, the order is clearly wrong. At the most, 
three years’ mesne profits should have been allowed. In awarding mesne 
profits till delivery of possession the Judge has given the go-by to the 
provisions of s. 211 of the Civil Procedure Code— Prayag Singh v. Raju 
Singh ; XJtiamramv. Kishordas (3). 

Manekshah J. Xaleyarkhan^ for the respondents (plaintiffs) :—The 
present darkhast is a revival or continuation of the previous darkhast and, 
therefore, it is nob time-barred— Chintaman v. Balshasiri (1). This ruling 
shows that the time should be computed from the date of the removal of 
the obstruction, that is, from the 11th October, 1894. 

As regards mesne profits, we contend that, according to the terms of 
the original decree as passed by the High Court, we are entitled to the 
mesne profits from the Ist September, 1880, to the delivery of possession. 
It is the judgment-debtor and afterwards his brother who kept us off 
from the property, and we should not bo pub to loss on their account. The 
deci'ee directs that mesne profits should be determined in execution. The 
limitation laid down in s. 211 of the Civil Procedure Code cannot govern 
such a decree— Bai Jasoda v. Kishordas (4). The Court executing the 
decree cannot go behind the decree and cannot consequently interfere with 
that part of it which relates to mesne profits. 

JUDGMENT. 

Jenkins, O. J.—Two points have been taken in this appeal : first, 
that the application for execution is barred by limitation. We fhink that 
there is no such bar. The original application was in January, 1888. 
Hesistance to execution occurred in C349] February, 1888. This led to a 
suit under the 2Qd clause of s. 331 which was finally decided by the High 
Court decree dated llbh October, 1894. The present application is 
within three years of that date. 

It appears that the original application of January, 1888, was 
“ disposed of ” by the Subordinate Judge on 18bh August, 1888. This 
order was apparently passed in the absence of the parties, and there is 
nothing to show that the decree-holder knew of it. It is perfectly clear 
that the order was irregular, and is directly opposed to Circular No. 79, 
p. 46 of the Circular Hook. We cannot agree with the contention of the 
pleader for the judgment-debtor before us that the application of January, 
1888, was entirely at an end, and th%t the decree-holder was bound, in 
order to keep his decree alive, to make applications for execution within 
the period of limitation, even though such an application must have been 
refused on the ground that the litigation under s. 331 was still pending. 
The fact is that the proceedings in execution were suspended during that 
litigation. The authorities for such a proposition are numerous and 
need not be quoted in detail. 

It is contended that there is a further bar of limitation even under 
art. J78, but this is clearly not so ; for this is nob a fresh application for 


II) 16 B. 294. (3) 26 O. 203 (206). 

(8) P.J. (1899), p. 340. (4) P. J. (1889), p. 143. 
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execution. It is an application to revive the prior application which had 
been suspended pending the litigation. 

The second point is that no more than three years’ n^esne proBfcs can 
be awarded, the decretal order dated 19th September, 1884, directing “the 
plaintiff to get mesne profits from Ist September. 1880, to the delivery of 
possession, the amount to be fixed in execution of the decree” being neces¬ 
sarily subject to the limitation laid down in s. 211, Civil Procedure Cede. 

The District Judge held that he could not go behind the decree. But we 24 B 345» 
may point out that, as held by the Pull Bench in Puran Ohandv. Roy ^ Bora. L.R. 
Radha Kishen (1), the proceedings for the purpose of ascertaining the 846. 
amount of mesne profits are a continuance of the original suit, and the 
Court in so ascertaining the amount is [350] bound by the provisions of 
s. 211. It is true that possession has not yet been delivered to the 
decree-holder. But this fact does not prevent the clear provisions of the 
law being followed 

We must vary the decree of the lower appellate Court by limiting 
the mesne profits to three years subsequent to 12bh January, 1887, the 
date of the High Court decree Appellant must pay bis own costs and 
half respondents’. 

Decree varied. 
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ORIGINAL CIVIL. 

Ref ore Sir Ij. II. Jenkins, Kf., Chief Justice, arid Mr. Justice Candy. 

B.vnk OP Bombay {Original Defendants), Appellants v. Ambalal 
Sauabhai (Original PlaintiJ}), Resi)07uicnt.*' [9bh March, 1900.] 

Hank of Bombay —Shares—Registration and transfer of shares—Rights of co¬ 

parceners — Necessity of probate or letters of adTninistratio7i—Presidency Banks Act 
{XI of 187G), ss. 20. 2i and 23. 

Thirteen shares of the B-iok of Bombay stood in the name of one Sarabbai. 
who died io IVIarch. 1895. Tbo plaiutiS. who wus the minor .‘.on of Sarabbai and 
joint and undivided with him, applied to the Bank to have the shares transferred 
to his name as tbo sole surviving cn-parcener. Tbo Bank contended they wore 
not bound to do so without production of the probate of the will of Sarabhai or 
letters of administration to bis estate. 

Held, (reversing liUSSKnu. J.) that having regard to the terms of tbo Presi¬ 
dency Banks Act (XI of 1876) the Bank were right in their contention. For a 
sbare in the Bank, for tbo purpose of devolution or survivorship, must be deemed, 
as far as the Bank was concerned, tbo exclusive property of its registered bolder, 
and that, therefore, the sola surviving co-parconcr of a deceased Hindu cannot 
demand that the Biuk of Bombay should by reason of his survivorship register 
him as a shareholder in respect of shares in the Bank which stand in the name of 
his deceased co-parcener. 

This was an appeal from the decision of Russell, J., who directed 
the defendant Bank bo issue fresh corbificafcos in the name of the plaintiff 
in respect of the shares standing in the natJio of the deceased Sarabhai. 

The facts sufficiently appear from tbe ju lgment of iiussell, T., which 
was as follows: — 

£3513 Ru&SELB, j. — By his nlainb in this suit, which was filed on 
the 19 th of Dacembor, 1899. tlie ulaintiff says that ho and his father, the 

• Suit No. 793 of 1399 ; Appeal No. 1094. 

(1) 19 C. 132. 
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lafce Sarabhai Maganbhai, were members of a joiat Hindu family aod 
conbinued joiofe and undivided until bbe death of the latter in March, 1895, 
on which event the property of the family came to the plaintiff as sole 
surviving member by right of survivorship. The said family property com* 
prised 13 shaves of the defendant Bank bearing Nos* 1081—1085, 14530, 
14531, 5835, 8674, 11306, 12538, 17065, 19243 purchased out of the 
family funds in the name of the said Sarabhai as the bead male member 
and manager of the family and now standing in his name in the Bank's 
Begister. The plaintiff applied to the defendant Bank for transfer of 
the shares and payment of the dividends thereon in bis own right, bub the 
Bank refused to do so without production of the probate of the 
will of the said Sarabhai or letters of administration to bis estate. The 
plaintiff submits that the shares did not form part of the estate of the said 
Sarabhai and could not vest in his executors and administrators as 
such, and that the same came to him by survivorship and ought to be 
transferred to his name without probate or letters of administration. 
The plaintiff offered to make a declaration of the co-parcenary and the 
plaintiff's right to the shares, and to give an indemnity to the Bank, 
which, however, refused bo comply with the plaintiff’s demand. The 
plaintiff submits that the Bank is not justified in insisting on its requisition 
for probate or letters of administration, and that its refusal to comply with 
the plaintiff's demand is wrongful. The plaintiff prays that he is entitled 
to the shares and dividends thereon as sole surviving member of the joint 
family and to deal with the same as his own ; that the defendant Bank 
may be decreed to transfer the said shares to the name of the plaintiff or 
to the name of his guardians under Act VIII of 1890 and to pay him the 
dividends on the shares accrued and to accrue due, and to do all acts and 
things necessary to vest the shares in the plaintiff and for costs and other 
relief. 

No written statement was pub in by the defendant, but Mr. Mao- 
pberson (with the Advocate-General) raised the issue “ whether the 
plaintiff is entitled to any and what relief,” and [3923 Mr. Inverariby for 
the plaintiff raised the issue “ whether the defendants are entitled to 
demand probate of the will or letters of administration to the estate of 
Sarabhai Maganbhai.” 

From the evidence before me it appears that there was an old 
banking firm of the name of Karamohand Premohand belonging to Sara- 
bai's grandfather Karamchand. Karamcband had two sons, Maganbhai 
and Motibhai. Motibhai had no sons and died before Maganbhai, Magan¬ 
bhai adopted Sarabhai. And Maganbhai, Motibai, and Sarabhai were 
members of the joint and undivided Hindu family. Maganbbai's property 
was ancestral and he died in 1864, and Sarabhai continued the family firm 
under the same name. The only property that Sarabhai bad was 
acquired from bis father. The plaintiff was the natural son of Sarabhai 
and was joint and undivided with him till his death in March, 1895. 
It is also proved that the shares of the defendant Bank are ancestral 
property in the bands of the plaintiff and were bought from the firm’s 
fund. 

This suit was filed by the plaintiff by his next friend Ohimanlal 
Nagindas, who with seven other gentlemen was appointed guardian of the 
estate of the plaintiff, who is a minor, and the said Chimanlal was alone 
appointed guardian of his person by an order of the District Court of 
Ahmedabad, dated the 24th of January, 1896. By an order of this Court, 
dated the 18th January, 1899, purporting to be made under Act XXVII 
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of 1866, the right to transfer the shares in question (together with others) 
and to receive the dividends, <fec., thereon was vesbod in the said Ohiman- 
lal Nagindas, and during the minority of the plaintiff the said Ghimanlal 
was authorized to transfer the share, and receive tiie dividends, and was 
further ordered to transfer them to the plaintiff on his attaining majority. 

The sole question to ha decided is “ Ts the Bank of Bombay justified 
in insisting upon probate or letters of administration as above raontioued 
The Bank of Bombay, as is well known, is governed by Act XI of 1876 
(the Presidency Banks Act, 1876), s. 23 of which is as follows :— 

When by the d-sath of any propriebor or share-holder his stock or 
shares shall devolve on his legal reproseutabivo the Bank (353] shall not 
bo bound to recognise any legal repr^^sontabive of such proprietor or share¬ 
holder other than a person who has taken out from a Court having juris¬ 
diction in this behalf probate of the will or letters of administration bo the 
estate of the deceased.” 

The share-holders are defined as “the duly registere 1 holders from 
time to time of the shares of the Bank.” Sarabhai catne within that defini¬ 
tion. Mr. Maepherson argued iintnr alia) that s. 20 of the Act must be 
complied with. Paragraph 1 of s. 20 runs as follows : — 

“ Every transfer of stock or shares may be by endorsement on the 
certificate or in such other form as the Board from time bo time may 
approve, and shall be presented bo the Bank accomnauied by such evidence 
as the Board mav require bo prove the title of the transferor.” 

Bub it appears to me tliab s 23 refers to a transmission of shares, 
8. 20 to transfer. These two are entirely distinct. One means a 
transfer by the act of parties, the other means transmission by devolu¬ 
tion of law : see In re Denthani ?>ItUs Spinnino Co.(l). It was next object¬ 
ed that the plaintiff was a iiiitior, but I do not find anything iu the Act 
to prevent a minor, under circumstances like the present, from being regis¬ 
tered as a share-hoider. In Englaml a minor can sign a memorandum of 
association of a compmv : see Ijaxon tC Co. (2), and table A, art. 45, 
contemplates a minor voting by his guardian or any one of his guardians 
if more than one fLiinoley, page 39). '* An infant may be a meneber of a 

company, bub ho can repudiate his shares whilst ho is an infant or on 
coming of age.” In India, however, an infant is nob “compofont to con¬ 
tract,” bub in the present case the phiintil'f is not contracting in any .sonv© 
of the word. It. was next objected that r. 22 proclud(»d the Bank 
from being hound hy. or affected by notice of any Drust bo which any share 
might bo subject in the hands of the holder bhorcof, hut Mr. Ioverarit>'s 
answer to that seems to mo bJ be correct, viz.^ that s. 22 has no application 
when the trustee is dead, hut only applies when lie is alive, and, more¬ 
over, the managing meinhov of a Ilindu family is nob a trustoa : see 
Mayoe’a Hindu Law, s. 2G9. (354] Considorablo stress has been laid oa 
the risk that the Bank would bo exuosed to in having to decide who wore 
the members of the joint Hindu f imdy or what was the property thereof, 
but I have only to construe the .-Vet without respect to such considerations* 
and there seems consid.>rable force in Mr. Invorariby's objection that if a 
member of a joint Hindu family did take out letters of administration, 
and gob the shares transferred to his natne and misappropriated them, tlio 
Bank would have no defence to a suit tiled against them by other members 
of the family entitled to tlie shares. 

4 
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The real poinfc, it seems to me, is, can the shares in this case be said 
to have devolved on the legal representative of Sarabbai ? 

Hepresentation implies succession—and as Mr. Mayne says, s. 246 : 
*' There is no such thing as successioo, properly so called, in an undivided 
Bfindu family. The whole body of such a family, con&isting of males and 
females, constitutes a sort of corporation, some of the members of which 
are co-parceners, that is, persons who on partition would be entitled to 
demand a share, while others are only entitled to maintenance. In Malabar 
and Kanara, where partition is not allowel, the idea of heirship would 
never present itself to the mind of any member of the family. Bach 
person is simply entitled to reside and bo maintained in the family house, 
and to enjoy that amount of affluence and consideration which arises 
from his belonging to a family possessed of greater or less wealth. As 
he dies out. bis claims cease, and as others are born, their claims arise. 
But the claims of each spring from the mere fact of their entrance into 
the family, nob from their taking the place of any particular individual. 
Deaths may enlarge the beneficial interests of the survivors by diminish¬ 
ing the number who have a claim upon the common fund, just as births 
may diminish their interests by increasing the number of the claimants. 
But although the fact that A is the child of B introduces him into the 
family, it does nob give him any definite share of the property, for B 
himself has none. Nor upon the death of B does he succeed to anything, 
for B has left nothing behind bo succeed bo. Now in the rest of India the 
Dosition of an undivided family is exactly the same, except that within 
certain limits each male member has, and in [355] Bengal some females 
have, a right to claim a partition, if they like. But until they elect to do 
80 , the property continues to devolve upon the members of the family for 
the time being by survivorship and nob by succession.” 

Sir William Markby in his Biements of Law, a. 780 : “ We in Burope 
have long been accustomed always bo deal with the law of succession as 
connected with the rupture of the family by death ; the Hindu lawyers 
deal with it as connected with tbo rupture of the family by partition. 
It might be said that there is, in fact, no Hindu law of succession, but 
only of partition.” 

Moreover, if probate or letters of administration were granted, these 
shares would nob be comprised therein. For s. 3 of the Probate and 
Administration Act V of 1881 defines “ Probate” as the c«^py of a will 
certified under the seal of a Court of competent jurisdiction with a grant of 
administration to the estate of the testator, and “ Administrator ” as a 
person appointed by competent authority to administer the estate of 
a deceased person when there is no executor ; and s. 4 of tliat Act 
after stating that ** the executor or administrator, as the case may be, of 
a deceased person is his legal representative for all purposes, and all the 
property of the deceased person vests in him as such, expressly goes on : 

but nothing herein contained shall vest in an executor or administrator 
any property of a deceased person which would otherwise have passed by 
survivorship to some other person.” This latter clause is a re-onaobmenb 
of cl. 3 of the Hindu Wills Act XXI of 1870 which is repealed by s. 154 
of the Probibe and Administration Act (V of 1881). An executor or 
administrator could nob swear that these shares were the property of the 
deceased, and. consequently, probate or letters of adminisbrabion could not 
affect them. I mav mention that in the case of GociUdas Madhoxojt v. 
The Mofuasil Company and others (No. 499 of 1886), a report of wbioh I 
have been supplied with from the Bombay Oasette oi th& 2Scd ol July 
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1886, in which Judgment was given by Scott, J., on 26fch July, 1886, a 
similar point is decided in the way I am deciding the present case. 


1900 

MaboH 9. 


24 B. 350 = 
2 Bom. Z#.R. 
467. 


It is not necessary for me bo decide whether the ev pnrte order under - 

Act XXVII of 1866 was good or bad, because under s. C356] 52 of that ORIGINAL 
Act the Bank will be completely indemnihed if acting upon the order. CIVIL, 

The result is that I must pass a decree for the plaintifi:'. I direct the 
defendants to issue fresh certihcates in the name of the plaintiff in respect 
of the shares above specified, and to pay all dividends accrued due, or to 
become due, to the said Chimanlal Nagindas during the plaintiff's minority, 
and the receipt of the said Chimanlal Nagindas to be a sufidoient discharge 
to the defendants. I further direct that the plaintiff and the said Chimanlal 
Nagindas do indemnify the Bank in respect of the issue of such shares and 
payment of such dividends to the satisfaction of tlie Bank, but, in the event 
of the parties disagreeing, the question ol the sufficiency of such indemnity 
to be decided by the Judge in chambers. The defendants must pay the costs 
of this suit, but the plaintiff should, I think, pay the costs, if any, of such 
indemnity ; but if any application to the Judge in chambers be necessary 
hereafter, the costs thereof are to bo dealt with by that Judge. On fresh 
certificates being issued by the Bank as above decreed the present certifi¬ 
cates to be banded to the Bank for cancellation. 

Lang (.Advocate Oouoral) and Maepherson, for appellants 

Inverarity, for respondeat. 


JUDGMENT. 


The judgment of the appeal Court was delivered by 

JjiNKINS, C. J. —The point for decision in this appeal is, whether the 
sole surviving co-parcener of a deceased Hindu can demand that the Bank 
of Bombay should, by reason of his survivorship, register him as a share¬ 
holder in respect of shares in the Bank, which stand in the name of his 
deceased cu-parcener. without production of probate or letters of adminis¬ 
tration. Mr. Justice Russell has decided this point in the atlirmative. and 
from this decision the Bank have presented this appeal. 

The Bank of Bombay is regulabwd by the Presidency Banks Act of 
1876, which in its 3ru section provides that in the Act “share-holders" 
means the duly registered holders from time to time of the shares of the 
Bank, and “registered" means registered in the books of the Bank. 
Chapter V of the Act deals with certificates and the transfer and transmis¬ 
sion of shares, and [357] provides for a change in the legal title to shares 
in throe ways : (a) by transfer by tbe act of share-holder : (6) by sur¬ 

vivorship ; (c) by transmission on death, insolvency or bankruptcy, or (in 
the case of female mombor) on marriage. fSee ss. 20, 22 and 23). Here 
we arc nob concerned with a change of proprietorship effected or to be 
effected by transfer: the operative event, in this case is death. There are 
in reference to it throe possible views : (1) that it resulted in a survivoi'ship 
under the Act ; (2) that it gave rise to a transmission by devolution under 
the Act ; and (3) that the contingency is unprovided for, and its results 
have to be determined apart from the Act. 


Now survivorship under the Act takes place when the share is 
vested in more than one holder ; for in that case the share-holders shall, as 
between themselves and the Bank, be considered as joint owners with 
benefit of survivorship. Bub a share is only vested in holders when they 
are duly registered in the books of the Bank as the holders of that share 
in this case these conditions did not exist; for the deceased alone was the 
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registorod bolder of fcho share : therefore it is clear that there was do sur¬ 
vivorship under the Act. 

Was there, then, a transmission within the meaning of s. 23 on the 
death of the deceased share-bolder ? In reference to this question, a. 22 has 
a most material bearing. It provides that the share-holders for the time 
being and no other persons shall be members of the Bank, and that the 
Bank shall nob (subject to an exception not now material) bo bound or 
affected even by notice of any trust to which the share may be subject in 
the hands of the holder. 

This provision, it will bo noticed in passing, goes further than s, 29 
of the Indian Companies Act of 1866. The effect of s. 22 as it appears 
to me, then. is. that a share, as between the Bank and all who may be 
interested in it, is the exclusive and separate property of the registered 
share-holder. 

This result, it should be noted, arises not out of mere' contractual 
obligation, but out of a provision of legislative force capable of moulding 
the rights of individuals in a form not possible by mere contract. It was 
argued that on the death of a [358] share-holder the provisions of s. 22 
come to an abrupt end ; bub this appears to me to be putting too narrow a 
construction on the words. I prefer to take the view expressed by 
James. L. J., in Baird*s case (1), where he says “ the dead share-holder 
remains,—that is. the estate remains—a member,” and to say that, until 
there is such a transmission as the Act sanctions, the deceased holder 
must be treated as the share-holder for the time being, and the share must 
be deemed to be in his bands as the holder thereof even after his death, 
so that the Bank is not bound or affected by notice of any trust relating 

to the share. 

The Legislature has, in my opinion, only given effect to what the 
conduct of the business requires when it provided that the Bank had only 
to do with the legal title to the share, and that a share was, for the pur¬ 
pose of devolution or survivorship, to be deemed, so far as the Bank was 
concerned, the exclusive property of its registered holder or holders. 

But if for the purposes of the Act the share was the exclusive property 
of the deceased holder, on his death the legal title did not survive ; but it 
devolved on his legal representative, so that a. 23 of the Act applies. That 
section provides that the Bank shall nob be bound to recognise any legal 
representative other than a person who has taken out from a Court having 
jurisdiction in this behalf probate of the will or letters of administration to 
the deceased. It has, however, been argued that, in view of the provisions 
of s. 4 of the Probate and Administration Act, s. 23 of the Presidency 
Banks Act cannot be treated as applicable. Section 4 provides :— 

" The executor or administrator, as the case may be, of a deceased 
person is his legal representative for all purposes, and all the property of 

the deceased person vests in him. • 

” Bub nothing herein contained shall vest in an executor or adminis¬ 
trator any property of a deceased person which would otherwise have 

passed by survivorship to some other person.” ^ 

It is said that inasmuch as the beneficial interest in the share passed 

by survivorship, the share would not, according ^ the words of the 
vest in the executor or administrator. But'[359] this argument is founde 
on an obvious fallacy ; it confuses the legal title and the beneficial mteres , 
a'nd assumes that because the beneficial interest has survive d, the ega 

(1) (1870) L. R. 6 Oh. 736 <786). 
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title must follow suit. Bub as I have pointed out, it is with the legal title 
alone that we are ooneeroed, and that has not survived. 

We have not at present to consider in what way representation should 
be taken out, or what duty should be paid ; it is sufficient to hold, as in my 
opinion we should, that the present is a case in which s. 23 of the 
Presidency Banks Act applies, and that, if the Bank so requires, probate 
or letters of administration must be produced. 

I have not overlooked the reference made by Mr. Inverarity to the 
order purporting to have been passed under s. 52 of Act XXVII of 1866, 
but in my opinion that makes no difference to the Bank’s rights. I notice 
that the order under appeal directs the Bank to issue fresh cerbihcates in 
the name of the plaintiff. Tne plaintiff is, however, a minor, and, though 
the point has not been raised before us, I desire to guard myself against 
being taken to assent to the proposition that the Bank can he forced to 
accept an infant as a share-holder (cf. Si/mo7i*s case) TD- lu the view, 
however, that I take of the Presidency Banks Act, no question of this kind 
can arise in the event of transmission or death. (See ss. 8 and 13 of the 
Probate and Administration Act, 1881). 

In my opinion the decree of Mr. Justice Russell must bo reversed, 
the suit must be dismissed, and the appeal allowed with costs. 

Gandy, J., concurred. 

Attorneys for the Bank (appellant-defendant) :—Messrs. Crawford^ 
Brown and Co. 

Attorneys for tho plaintiff-respondent:—Messrs. Bhaishankar and 
Kanga. 
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[360] APPELLATE CIVIL. 

Before Sir B. U. Jenkins, Kt., Chief Justice, aiid Mr. Justice Candy. 

Krisuna.TI N.\ltAY.\N Parkhi {Original Plaintiff), Appellant v. 
Rajmal Manikchand MaUwadi {Original Defendant), 

licspondent.'^ [4th December, 1899.J 

Tlundi —In'idtnis'iiblc in trid-iucc for irant of stdmiJ—Independent ndmiasion of loan— 
Suit on the original const leralion —.l«i»n’s^ion by pleader ert oneous in law — Binding 
effect—Dishotiou r —A'o/icc. 

Wbero thoro is an independent adtnission of a loan, the holder of a hundi, bill 
or note, which is defective and inadnriissiblo in evidence for want of a stamp, 
may sciil sue oti the con.sidoration tbo person to whom be gave it, though ho 
cannot iiso tLc bill in support of his suit. 

An admission by a picador, if it is erroneous in law, is not binding on bisclient. 

In a suit based on the consideration independently of a hundi, it is not 
necessary to prove oo'ico of dishonour. 

tDiaa., U. B.R. (1907 k 3rd Qr . Evidence 5= M Bur L R. 170 ; F.. 8 Ind. Cas. 291=6 
N.L, R. 1-25 (128) ; R , ‘Si A. 158 = 0 A.L J. 72= 13 Ind. Cas. 138 ; 12 Bom L.R. 
460 (470)=6 Ind Ca^. 903; 10 Ind, Cas. 33; 17 C.L J ;309= 10 InJ. Cas. 840; 
20 ML J 19= 1 I M.L.T. 520= (014) M-WN. 58; 28 M.L J. 206 = 17 M.L.T. 
170=(1915) M W.N 105; 8 S.L R. 150 = 27 Iiid. Cas. 357 J 20 M.C.C.R. 43 (51); 
108 B.R. 1903 ; D.. 60 B.R. 1906 = 73 P.L.R. 1907.] 
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Second appeal from the decision of O. H. Jopp, District Judge of 
Ahmednagar, reversing the decree of Hao Saheb S. Bisuben, Subordinate 
Judge of Haburi. 

Tbe plaintiff sued to recover Hs. 675 priocipal and Bs. 25 interest on 
a hundi dated tbe 6bh May. 1877, alleging that the bundi had been 
dishonoured and that it had been lost. 

The defendant replied that the hundi had not been properly stamped, 
that tbe suit could not be maintained in the absence of tbe hundi, and 
that be bad no knowledge of its being diabonoured. 

The Subordinate Judge, without deciding whether the suit could lie 
without the production of tbe hundi, found that Bs. 675, tbe original 
consideration for the hundi. were due to tbe plaintiff and awarded Bs. 700 
as claimed with costs and future interest from tbe defendant. 

On appeal by the defendant the Judge reversed the decree and 
rejected tbe claim. The following is an extract from bis judgment:— 

In the transaction relating to the hundi the original cause of action 
was the bundi. No cause of action existed independently of tbe bundi, 
for it was in consideration of plaintiff’s paying tbe sum of Bs. 675 that 
defendant gave the hundi to him. Plaintiff cannot, therefore, now sue, as 
his pleader admits, for the consideration apart from the hundi {Sheik 
Akbar v. Sheik Khan, I. D. B.. [361] 7 Cal., 256). He cannot recover 
Bs. 675 from the defendant on account of the consideration for the hundi. 
Nor can be recover from the defendant on the hundi, for though, as the 
defendant has admitted the hundi and its contents, tbe absence of the bundi 
does not prevent the suit lying on the hundi, the defendant contends that 
tbe bundi was not properly stamped. It ordinarily lies on the person, who 
objects that a lost document was insufficiently stamped, to show that tbe 
stamp was insufficient. But in this case, though the plaintiff asserts that 
tbe hundi has been lost, be has brought no evidence to show, and be bas 
not shown, that it was lost, and this failure on tbe part of tbe plaintiff 
shifts the burden of proving the sufficiency of tbe stamp on to him. 
Plaintiff bas not proved wbat the stamp was or that it was sufficient. It 
must, therefore, be concluded that the stamp was insufficient. Tbe 
bundi cannot, therefore, be “ acted on ” and effect cannot be given to it 
even though it has been admitted by the defendant iChenbassappa v. 
Lakshman, P.J. for 1893, p. 224: Act I of 1879, s. 34). Plaintiff’s pleader, 
however, urges that his client is, at any rate, entitled to recover on tbe 
agreement mentioned in paragraph 2 of the plaint and that this agree¬ 
ment ia proved by defendant's letter to the plaintiff (Ex. 21). To this the 
answer is that first the plaintiff at the trial plainly abandoned this cause 
of action and elected to proceed to trial on the hundi and on tbe original 
debt. Plaintiff cannot, therefore, be permitted now to rely on this 
agreement. Secondly. Ex. 21, if it ia used to prove the agreement, is 
a promissory note. It requires a stamp, and as it is not stamped, it is 
inadmissible in evidence. Plaintiff is, therefore, entitled to no relief in 
this suit. 

Tbe plaintiff preferred a second appeal. 

Bao Bahadur Gha7iasham N. Nadkarni, for the appellant (plaintiff). 

Narayan G. Chandavarkar, for the respondent (defendant). 

The following authorities were cited in argument :— Marine Invest¬ 
ment Company v. Haviside{D\ Valiappa RaviUhan v. Mahommed Khasim{2); 


(l> (1872) D.R. 5 Bog. and Ir. Ap. 624. 
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Sheikh Akbar v. Sheikh Kha7ii±)\ Pothi Peddi v. Velayudasiva (2J ; 
Chenhasapa v, Tjakshman{3'} ; Kanhayalal v, Stotoelli4:) ; Farr v. Prtcc (5) ; 
Wixon V. T/zfi Albicn Marine Insurance Co. (6) ; Binja Ram v. Raj Mohan 
Roy{I) ; Damodar v. Atmaram (8) : Golap Chand Martvaren v. Thakurani 
Mohokoom Kooarcei^), [362]) Sreemutty NoorBibee 'v. Shaikh Rumzan(.10); 
Pramath Nath Sandal v. Dtoarka Nath T)cy (11) ; Hiralalv. Datadin (12). 
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JUDGMENT. 29B. 360» 

Jenkins, G. J.—The plaintiff sues to recover 700 rupees. In the ^ Bora. Ij.R. 
first Court this amount was decreed, baton apneal the claim was rejected 
with costs. From the appellate Court’s decree this second appeal is 
preferred. 

It seems that the plaintiff lent the defendant Hs. 675 and at the same 
time took a hundi to secure its repayment. The lower appellate Court has 
held (and it must, therefore, be so assumed by us) that the hundi was not 
stamped. It has further decided that the plaintifi cannot, apart from the 
hundi, recover the Rs. 675 that has been advanced. 

The only point is whether this decision can be supported. There 
can be no doubt as to the existence of the debt and as to the merits ; for 
when the defendant failed to pav the amount of the hundi. he admitted his 
liability and promised to pay. This admission and promise are contained 
in Ex. 21. 

This document is part of the record and in the opinion of the District 
Judge is a promissory note : ho says, however, that no relief can be granted 
on the footing of it. first, because any cause of action on it was abandoned, 
and, secondly, because it is not stamped. The first of these objections is 
hardly supported by the record, while as to the second the learned Judge 
appears to have overlooked the well-established rule that when a document 
has been admitted in evidence, no objection on the score of absence or 
deficiency in stamping can be taken on appeal. 

Apart, however, from Ex. 21, it appears to me that the learned Judge 
has taken a needlessly technical view of the law. Stated generally, it may 
be said that the holder of a bill or note, which is defective and inadmissible 
in evidence for want of a stamp, may still sue on the consideration the 
person to whom he gave it, though he cannot use the bill in support of his 
suit. We have to determine whether the plaintitf cnn avail himself of that 
rule. The District .Judge has held nob, relying for this on [363] Sheikh 
Akhar v. Sheikh Khan (1). Ho also states that the plaintifJ's pleader so 
admitted, but T need hardly say that the plaintitf is not bound by this 
admission, if it is erroneous in law. 

I will first deal with Sheikh Akhar's case, and it is important to see 
what the real facts wore and what was actually decided. 

The plaintiff had a claim against the defendant for Rs. 225 : he gave 
the defendant a registered receipt in full acquittance of that sum. and took 
from her a promissory note for that amount. It was considered by the 
lower Court (and in the opinion of Garth, C. .7., rightly) that the giving 
of the note was “ a sort of loan transaction.” To quote tlie Chief Justice’s 
words, ' It was, theroforo, a loan of the Rs. 225 to the defendants upon 
the terms contained in the promissory note, and as there was no loan 


(1) 7 C. 256. 

(4) 3 A. 581. 
(7»8C. 282. 

10) 24 W. R. 198. 


(2) 10 M. 94. 

<5} (IROO) 1 Kast’s Rep. 55. 
(8) 12 B. 113. 

(11) 23 C. 851. 


(3) 18 B. .360. 

(G) (1867) D R. 2 Ex. 338- 
(9) 3 C. 3)4. 

(12) 4 A. 135. 
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independently of the note, the note ifcself was che best evidence of the 
transaction, and as it could not be proved for want of a proper stamp, the 
plaintiff could not recover upon it." It is apparent from this that the 
actual ratio decidendi was that there was no loan independently of the 
note, so that it does not govern this case if, as 1 think, there was a loan 
independently of the note. In the course of his judgment Garth, G. J., 
referred to the decision of Sir R. Coach in Ankur Ghu'nder'Roy v. Madhub 
Chunder Ghose (1). and it has been relied ou here as justifying the decree 
under appeal. At first sight it appears to favour the defendant's conten* 
tion, but when the case is carefully analysed, it will be found not to touch 
the point with which we are now concerned. The suit was on the note, 
and it was held that evidence of its contents could not be supplied 
otherwise than by the note itself; but as that was impossible from defect 
of stamping, the suit in that form necessarily failed. There was not, as 
here, an independent admission of the loan : the defendant actually denied 
receipt of the money: and there was no suit on the consideration. 

Turning then to Gotap Chand Marxoaree v. Thakurani Mohokoom 
Kooaree (2). it was held in a case resembling this in its facts—these facts 
are stated in Sheikh Akbar v. Sheikh Khan (3)—that C364J the plaintiff 
could recover on the original consideratiou though the unstamped note 
could not bo used. This ca-se lays down no new law ; it merely professes 
to follow Farr v. Price (4), which is but one of many cases where the law 
has been similarly expounded — JVilson v. Kennedy (5) ; Brown v. Watts{Q)', 
Tyte v. Jones (7). The latest Calcutta case which I have been able to 
find is Pramatha Zfath Sandal v, Bwarka Nath Dey (8) in which the 
judgment was delivex'ed by Petheram, C. J., who had a wide experience 
and intimate knowledge of commercial law. There it was held, in a case 
on all fours with the present, that a suit would lie on the consideration. 
The judgment is further valuable as explaining certain remarks of Garth, 
C. J., in Sheikh Akbar's case, which are liable bo be misunderstood and 
probably have influenced the District Judge in this case. It has been 
suggested that the s, 91 of the Evidence Act excludes the operation of 
these Koglish cases : see illus. (b). In my opinion such a contention is 
not well founded. It is rerfeotly true that the terms of the contract con¬ 
tained in the hundi can, apart from the conditions which permit secondary 
evidence, only be proved by the hundi, but this does not prevent proof of 
the loan independently of the note. In the view, therefore, that I take of 
the law, the plaintiff is entitled to a decree, for there is no dispute that 
here there was an advance of money by way of loan, and that it still 
remains unpaid. It has been argued that notice of dishonour is not proved, 
hut. even if this be so, it would not avail the defendant, because the suit is 
noton the note, but on the consideration— Cwidy v. Marriott (9). The 
decree of the lower appellate Court should bo reversed and a decree passed 
in the plaintiff’s favour for Rs, 675 with interest at 6 per cent, from the 
date of the suit. Plaintiff to have bis costs throughout. 

Gandy, J.—The District Judge says that " the plaint discloses two 
causes of action—the first is an agreement dated 20bh June, 1895, for the 
repayment of the money paid for the hundi on 25bh June, 1897 (paragraph 
2 of the plaint) ; and the second is the original consideration for the hundi 
f paragraph 7 of the plaint).'‘ 


(2) 3 O 314. 

(5) (1794) 1 Esp. 245. 
(8) 23 O. 851. 


(1) 21 W.R. 1. 

(4) (1600) 1 East 55. 
(7) <1788) 1 East 58 n. 
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(6) (1808) 1 Taunt. 853. 

(9) (1831) 1 B. and Ad. 696. 
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[365] This is Dofc quite aoourate. In paragraph 2 of fche plaint it is 
alleged that notice of dishonour of the hundi being brought to the notice of 
defendant on 20th June, 1897, the defendant did, on 25bbJune, 1897, 
promise to repay the loan. 

The District Judge further says : — 

** Plaintiff’s pleader urges (in the District Court) that his client is at 
any rate entitled to recover on the agreement mentioned in paragraph 2 of 
the plaint, and that this agreement is proved by defendant's letter to the 
plaintiff, Ex. 21. To this the answer is, fii'sfc, that plaintiff at the trial 
plainly abandoned this cause of action and elected to proceed to trial 
on the bundi and on tbe original debt. Plaintiff cannot, therefore, be 
permitted now to roly on this agreement. Secondly, Ex. 21, if it is used 
to prove the agreement, is a promissory note. It requires a stamp, and 
as it is not stamped it is inadmissible in evidence.’* 

Plaintiff's pleader was not quite correct in his contention in the 
District Court, nor was the District Judge’s remark in accordance with 
the facts. Plaintiff did not bring his suit on the Ex. No. 21 ; nor did 
be at the trial abandon any cause of action. He us«^d Ex. No. 21 to 
show that plaintiff admitted the loan of Rs. 675. As the District Judge 
correctly observed, the issues raised in the lower Court and the Subordi¬ 
nate Tadge’s judgment indicate that t’ne case proceeded to trial as if it was 
broughb(l) on the hundi and (2) for the recovery of the original considera¬ 
tion.” The question js whether on those pleadings the plaintiff is entitled 
to any relief. 

Tbe Subordinate Judge held in the affiimative. Tbe District Judge 
held in the negative, on the authority of the case of Sheikh Akbar v. Sheikh 
Khan (1). 

The District Judge further found as a fact that the hundi was not 
lost, and that it was kout hack, because it was iu!^uffici6nbly stamped. ^Ve 
must accept those findings. Any question, tiierefore, of indemnity under 
8. 81 of the Negotiable Instruments Act does nob arise. 

Now, in considering the question whether plaintiff is entitled 
to recover the original loan, if such a question was from the first 
pub in issue, it must be remembered that the decision in Sheikh 
t366j Akbar v Sheikh Khan (1) was explained in the subsequent case of 
Pramatha Nath Sandal v. Dwarka Nath Day (2). Petheram, C. J., after 
quoting part of tho judgment of Ciarth, C. ,T., in the earlier case, said : 

Those words, taken alone, may seem to indicate that when a bill or 
note is taken for a debt, the action must be brought upon tho bill or note ; 
and that if for any reason the document is excluded, the action must fail ; 
bub a reference to the earlier portion of the judgment shows that such was 
not the meaning of the Chief Justice, and that when he spoke of a deposit 
he did not mean a loan, as he then says where money is lent and bill or 
note given for the loan which is nob paid at maturity, the creditor may 
disregard the note and sue on tho original consideration. This is in 
^cordanee with the case of Golap Chand Marioarec v. Thakurani Mohokoont 
Kooaree (3), and with many unreporbed decisions of this Court, and is, in 
my opinion, the law in this country as well as in England,” In tho 
earlier Calcutta case quoted above, Kennedy, J., said: “Tho general 
principle seems well settled that the exi.stonce of an unstamped promis¬ 
sory note doe.s nob prevent the len<lor of money from recovering on tho 
o rigi nal consideration, if the ploaiings are properly framed for that purpose 

(1) 7 C. 256. (2) 23 C. 851. (3) 3 O. 314. 
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—Farr v. Price (1).*’ This disfcincbion between oases in which the suit 
is brought solely on the note or hundi and cases in which there is and 
can be a claim to recover tbe original loan, has been acknowledged by 
this Court in Chenbasapa v. Lakshman Ramchandra (2), where the various 
decisions are cited, and in Damodar v. Atmaram (3), in which Mr. Justice 
Bird wood referred to the case of Farr v. Price (1). 

So, too, at Allahabad in Sira Zial v. Datadin (4), in which the case 
came before the High Court specially with reference to the provisions of 
s. 91 of the Evidence Act, Straight, J., said : “ The existence of the pro¬ 
missory note does not debar the plaintiff from resorting to his original 
consideration.” 

I would reverse the decree of the District Court and give plaintiff a 
decree for Rs. 675 with costs throughout and with 6 per cent, interest 
from date of suit. 


"Decree reversed. 


24 B. 367 (F.B.)* = 2 Born. Xj.R. 163. 

[367] APPEtiDATE CIVIL.—FULL BENCH. 

Before Sir L. S, Jenkins^ Kt.^ Chief Justice, Air. Justice Parsons, 

Mr. Justice Candy and Mr. Justice Ranade. 

Was Chimanlal {Original Defendant), Appellant v. VyaS Ram- 
CHANDRA {Original Plaintiff), Respondent.i [21st December. 1899.] 

Hindu law — Adoption—Adoption of an only son—Validity of such adoption in Oujarat. 

The adoption of an only son is valid in Gujarat, where the Mayukha is the 
paramount authority on Hindu law. 

[P., 25 B. 537 (540) ; R., 24 B. 473.1 

RBFBitENCE to a Full Bench. 

The reference was made by Parsons and Ranade, JJ., in the following 
terms :— 

There are several objections taken to the validity of the adoption 
under which the plaintiff claims. Ono of them is that he was an only son. 
It was held by a Full Bench of this Court in the case of Waman v. 
Krishnaji (5) that the adoption of an only son is absolutely illegal and 
invalid, and that ruling has hitherto boon followed by the Courts in this 
Presidency. The recent decision of their Lordships of the Privy Council 
in Sri Balusu Gurulingaswami v. Sri Balusu Rainalakshmamma (6) 
throws great doubt on its correctness, but does nob, we think, directly 
decide that it is wrong. We, therefore, refer this question to a Full Bench 
namely : 

‘‘In Gujarat, where the Mayukha is the paramount authority, is the 
adoption of an only son legal and valid ? ” 

The reference was argued before Jenkins, C. J., Parsons, Candy and 
Ranade, JJ. 

Ganpat Sadashiv Rao, for appellant.—The question is whether the 
adoption of an only son is valid in Gujarat. The paramount authority 


* Sos in ibis conneotion 24 B. 473 infra. t Second Appoal No. 694 of 1898. 

(1) (1800)1 East, 65. (2) 18 B. 869. (3) 12 B. 443. 

(4) 4 A. 135. (5) 14 B. 249. (6) 26 I.A. 113 = 22 M. 398. 
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on Hindu law in Gujavat is fehe Vyavahar M-tyukha. So far as the 
Mibakshara is concecned, the point is now finally settled by the recent 
Privy Council ruling in Shri Balnsu Gurulingaswaini C368] V. Shri 
Balusti Itamalakshmamma (1). This ruling expressly leaves the question 
open in cases governed by the Mayukha. The subject of adoption is 
treated by Nilkanb in chap. IV, s. V. He quotes Sa-unak’s text in 
paras. 8 and 9. That text lays down in clear and distinct terms as to 
who can, and who cannot, give a son in adoption. It states, By no 
man having an only son is the gift of that son to be tiver made;” the 
original verse contains words meaning that ” in no case, ” '^under no cir- 
cnmsta^ices lohatever," can a man give away an only son in adoption. 
The verse contains an absolute prohibition of the adoption of an 
only son. This is shown still further by the next verse—“ By a man 
having more sons than one, such a gift is to be made.” Reading both 
the verses together, the meaning is clear—that be alone is competent to 
give, who has more sons than one, but he who has an only son cannot 
give him in adoption. It follows, therefore, that according to Saunak’s 
text an only son cannot be adopted. To fortify his position. Nilkanba 
quotes in placitum 16 Vasishtha’s text, ” L'^b no man give or accept 
an only son. ” This text prohibic.s both the giving and the taking of an 
only son, for he is ^estined to continue tho line of his ancestors. That 
this prohibition is imp3rabive, and nob merely monitory, is obvious. The 
words used in tho text are as clear and emphatic as they could possibly 
bo. If we refer to the context, we find that the injunction* prohibiting 
the adoption of an only son appears side by side (1) with the injunction 
prohibiting the adoption of a boy«outsido the caste of tho adopter, (2) with 
the injunction prohibiting the adoption of a daughter’s son or sister’s 
son among the three regenerate classes. .All the three injunctions stand 
apparently on the same footing. And if the last two injunctions are held 
to be mandatory, there is no reason why tho 6rst injunction about the 
adoption of an only son should bo treated as directory or monitory only. 

The Mayukha is one out of the twelve treatises written by Nilkantba 
forming an oncyclomndia of the law, ethics, and religion of the Hindus. 
It is exclusively devoted to the exposition of the civil and criminal law. 
If the injunction in question were treated as a moral and not a legal 
precept, it would be out [369] of place in a treatise on law. It should 
further be noted that tho section on adoption is but part and parcel of the 
chapter on inheritance. If tlio rules of inheritance laid down in this 
chapter are legally binding, the rules relating to adoption are equally so. 
The chanter on a«Jopbion <ieals with the station of an adopted son, and with 
his rights of inheritance and succession. Tho adopted son holds the 
same position as tho son by birth. He succeeds lineally and collaterally 
to his adoptive father’s kinsmen. When a stranger thus comes into tho 
family and acquires important rights, it is absolutely necessary that hia 
status, should he legallv defined. The law, tiierafore, lays down who can, 
and who cannot, he adopted. If the precepts on this point were treated 
as morally and not legally binding, the law of inlierltance would bo upset. 

According to tho Mayukha, no man has an inherent power to dispose 
of his son by gift (Gbapter IX, placita 2 and 3). The power is derived 
from express texts ; and if it is based on texts, it is subject to tho limita¬ 
tions and rostriebions imposed by texts. All these considerations point to 
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the ooDclusion that according to Nilkantha the adoption of an only son is 
absolutely forbidden. 

The Shasbris, who ace bho exponents of the local law as it is undors^od 
and practised at the present day. invariably pronounce against the validity 
of such an adoption—West and Buhler’s Hindu Law, p. 989. See ^so 
the opinions of the Shasbris quoted in Lak^hmappa v. Ramava^. Tbe 
adoption of an only son is forbidden among most of the castes of the 
Deccan—Steele on Hindu Law and Custom, p. 384. From Borradailo s 
Caste Buies (Vol. II. pp. 391 —429) it apoears that out of 200 castes of 
Gujarat who were consulted. 147 castes state that the custom of adoption 
does not exist among them; 28 castes say that they do not adopt, but if an 
adoption is to be made it must be mtde according to law ; while castes 
sav that they adopt according bo law. The conclusion to be drawn 
those facrs is that there is no special custom in Gujarat at variance with 
the general Hindu law on the subject of adoption. 

[370] As to the decisions of this Court, the law has been practically 
settled since 1875, when the question was fully discussed Westropp. 
C J \u Lakshmapi^a^'v. Ramava {!). aAao Ramchandra v. VUtoba KMt 

Dada v. Abba \Z) \ Soniafiekhara Raja v. SubhadraTTiaji W ; TVaman y, 

Krish72aji{o). . 3 • • t 

Bhaishankar Nanabai, for respondent.—The recent decision of the 

Privy Council throws considerable doubt on the correctness of the hull 
Bench ruling of this Court in Warnan v. Krishnaji (5). This rulingia mainly 
based on the obiter dictum o( Westropn. C.J., in Lakshinappa v, RamavaW). 
With regard to this dictum the Privy Council say that it is a novel sugges¬ 
tion of the learned Chief Justice,unsustainable in principle and unsupported 
bv authority unless there is something peculiar to Bombay to support it. 

I submit there is nothing peculiar to the law or usage of this Presidermy to 

support the dictum of Westropp, C. J. The grounds upon which the Prijy 
Council have decided the question apply with as much force to the MayuRna 
as to the Mitakshara. In the chapter on adoption Nilkantha quotes and 
comments on tbe texts of Manu, Saunaka, Vasishtha and Yadnyavalkya. 
These are the verv texts quoted in tbe Mitakshara. and considered by the 
Privy Council. There is nothing in the Mayukha which necessitates a 
dififoreot construction to be pub upon these texts. In fact, Nilkantha no¬ 
where gives his own opinion about the validity or otherwise of the adop¬ 
tion of an only son. If his opinion had been against the validity of s'^cb an 
adoution, he would have said so in express terms. Wherever be aiflers 
from the Mitakshara, he expresses his dissent in clear and unambiguous 
language, as in the case of the adoption of the eldest son. Bub on this 
point he does nob express any dissent. His views are, therefore, in 
harmony with those of the Mitakshara. If so, the 
ruling applies with equal force to oases governed by the Mayukha. 
prohibition to adopt an only son is directory and not mandatory. 


JUDGMENT. 

[371] Jknkins, C. j., Parsons, and Ranade, JJ,—The 

referred to us by the Division Bench is whether in Gujarat, where 
Mayukha is the paramount authority, the adoption of an only son is eg 


(l) 12 B. H. O. R. 364 (330). 
(3) P.J. (1882). p. 294. 

(5) 14 B, 249. 


t2) (1879) Unreporled Judgment. 

(4) 6 B. 524. 
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aod valid. A Full Bench of this Couit in TVaman v. Krishnaji (1) had 
held that the adoption of an only son was. by the general Hindu law. in¬ 
valid. The judgment in that case states the result of the previous rulings 
on this subject. Sir Charles Saigent, O .1., observed that up to 1875, 
when the judgment in Zjakshrnappa v. Ramavct (2) was passed, with the 
exception of the opinion expressed by Sir Joseph Arnould in Bkaskar v. 
Mahadev (3), the adopoion of an only son had been regarded by the late 
Sadar HLvani Adalat and by this Court as valid on the ground, that however 
blameable the act might bo on the part of the giver, yet, if performed 
with proper ceremony, it could not be set aside. Tbe decision in Zjakfi.h^ 
mappa v. Raynava turned on another point; but on the streng'.h of the 
opinion expressed by Sir Michael Westropp in that case, when the matter 
came up again before a Full Bench in 1879, the Court held that tbe 
adoption of an only son by a Lingayab was invalid. No judgment was 
recorded in tbe Full Bench case of 1879, probably^ because ihw whole 
subject had been fully considered in Zjukshmappa v. Ra?nava. Under these 
circumstances. Sir Charles Sargent and the Judges who sat with him were 
of opinion that (1) unless a decision of the Privy Council was subse¬ 
quently passed, militating agaiust the decision, of the Full Bench, or 
(2) unless it could bo shown that the Full Bench decision was based unon 
a mistaken impression as to the Hindu law texts on which it was founded, 
that decision must be adhere! to as binding on this Court. The two 
Goatingencies. noted in the above extract, have been to some extent satis¬ 
fied by the ruling of the Privy Council in Sri Rulusu Giirulzngastoami v. Sri 
Balusu Ramalakshmamma and Radha Alohun v. Hardni Bibi (4). Tiiat 
decision was passed on two appeals heard together which came from the 
Madras and Allahabad High Courts, and their Liordshins of the Privy 
Council discussed fully the whole question of bt>e validity of the adoption 
of an only son. All the original Smribi texts of [3723 Manu aod 
Vasishtba and Shaunak. and the views of the commentators, Mitakshara, 
Battaka Mimansa, Dattaka Chandrika atid others, witli the exception of 
the Vyavahar Mayukha, were considered by their Liordships, and all the 
previous decisions of the four High Courts were passed under review. 
As the result of this full consideration, their Ijordships arrived at the 
conclusion that such an adoption is not contrary to Hindu law, and is 
valid. The Bombay decisions in Bakshmuppa v. Rntnuva. (2) and tlie 
unreported case of 1879 and TFama?t v. Krishnoji (1) were considered, 
and it was stated that, so far as the Mitakshara was concerned, Sir 
Michael Wesbropp's conclusions were unsustainable in principle and un¬ 
supported by authority. At the same time, their Lordships observed that 
they did nob re-try the Bombay decision, and that the eti'eeb of the 
Mayukha had not been argued before them. Unless, therefore, tiiere was 
something peculiar to Bombay to support the contrary view, their Lord- 
ships’ judgment plainly suggests that they wore prepared to uphold tlio 
view taken by the Madras anti Allahahatl High Courts about the 
validity of an only son’s adoption, as being iMiually gjod law in the 
provinces of Bombay and Bengal, oven at bho risk of invalidating tlioso 
titles which tniglib have been acquired by the setting aside of completed 
adoptions of only sons in these lab'er provinces, especially as such cases 
were probably very few, and statutory protection might easily bo given 
to those titles. It will bo seen from tliis judgment that, while the 
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Privy Council declined formally to disapprove the Bombay cases, because 
Ibe authori&y oi the Mayukba, on which they were partly founded, had 
not been discussed before them, they were satisfied that, unless there' 
was something special iu the authority of the Mayukha, the Bombay 
decisions, so far as they were based on the interpretation of Mitakshara 
and the texts of Vasishtba, Manu and Shaunaka, were mistaken. 

It is on this ground that the Division Bench have narrowed their 
reference solely to the inquiry whether in Gujarat, whence this case 
comes up, and where the Mayukha is the paramount authority, the 
adoption of an only son is valid. 

[3733 2. In this connection, the relative position of the Mitakshara 
and tbe Mayukha as authorities on matters of Bindu law in the different 
parts of this Presidency, has first to bo considered. In Krishnaji v. 
pandurang (1) it was held that in Western India tbe first place in matters 
of inheritance was given to the Mitakshara. and tbe Mayukha occupies 
the second, though an important place. In Northern Konkan, it was 
held in Sakkara7n v, Sitabai (2) that the authority of the Mayukha 
prevailed, while that of Mitakshara prevailed against the Mayukha in 
the Ratnagiri District— Balkrishna v. ttakshman (3). In Gujarat, in some 
cases, the Vyavabar Mayukha is placed before tbe Mitakshara. This is 
especially the case in tbe succession of sisters and daughters, but, as 
observed in Lallubhcii v. Mankuvarbat (4), the authority both of Mitakshara 
and Mayukha must be held to be subject to tbe control of the law and 
usage as it now obtains among the people. How far the preference 
of tbe Mayukha to the Mitakshara prevails in Gujarat, in respect of 
any given question, is a matter which must be cleared up by judicial 
determination. The question in dispute in the present case relates to 
adoption, and turning to the old Sadar Divani Adalat oases, we find that 
this question was considered by the Sbastris \u Huebxit Rao "v. Govindrao{5>)\ 
liamajee v. Thxikoo Baeei.Q) ; Shree Brijbhookunjee v. Shri Gokooloot- 
saojee (7) ; JRtivee Bhudr v. Roopshxiyiktir ^(8) ; Ambaxvoxo v. RxUton 
Kristxi^ 19) ; Vishraxn v. Narninroxv (10). The cases maiked with asterisks 
came from Gujarat, hut it may be noted that neither in Gujarat nor in 
tbe Deccan cases is any special preference given to tbe Mayukha over 
the Mitakshara in the replies of the Shastris. The Shastris refer to both 
the Mitakshara and Mayukha and other authorities, suggesting tbe 
impression that there was no confiict between the Mitakshara and tbe 
Mayukha, the 1-^tter being mentioned as confirmatory of the former. This 
point must be borne iu mind in tlie consideration of what follows. 

[374] 3. Turning to the Mayukha itself, it may be noted that 
ch. IV, s. «5. rofer.s to the law of adoption, as treated in the Mayukha. So 
far as the point now in dispute is ooncerned, the Mayukha refers to the 
same Smriti authorities, Manu, Vasishbha and Shaunak, which form tbe 
basis of the commentary of the Mitakshara on this subject, and refers to 
the same texts as those which have been considered in the judgment of 
the Privy Council. Among the commentators, Madan, Medhatithi, Kulluka- 
bhatta, Harinath, Smarth, Kalpataru, Hemadri. and Someshwar are 
mentioned, hut mere commentaries can, in such matters, claim no in> 
dependent authority. Katyayana, Parasbara and Gautama among the 


(1) 12 B.H.C.R. 65. (2) 3 B. 363. 

(4) 2 B. 388. (6) (1822) 2 Borr. 83. 

( 7 ) (1816) 1 Borr. 202. (8| (1824) 2 Bor. 718. 

(10) (1867) d Morri Rep. 20. 


(3) 14 B 605 (612). 

(6) (1823) 2 Borr. 485. 

(9) (1884) S.D. 1820>40» 160. 
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Smribi writers are also meotiooed, but they do not relate to the point now 
under consideration. The taxes, therefore, on which Vij nyaneshvara’s 
commentary is based, are also the texts to which the author of the Mayuka 
himself refers. As these buxbs have now been interpreted by the highest 
authority so as not to militate against the validity of the adoption of 
an only son, it follows that any other interpretation, made by the 
wricer of the Mayukha, cannot have much force of its own except, so far 
as was held in Lfallubhai v. Ma-^ikuvarbai (1) such an interpretation was 
based ou local usage and custom prevailing among the community. Digests, 
like the Vyavahar Mayukha, cannot make the law. which they are only 
supposed to interpret. Unless they are based upon older Smriti texts, 
which is admittedly not the case here, or unless they retieot or formulate 
the custom as now prevalent, they have no special value of their own 
except as expressing the individual opinion of the author of the Digest. 

4. Turning to the chapter ou adoption itself, the first para, as marked 
by Scokes relates to the definition of an adopted sou based chiefiy on the 
text of Manu, which is also the same text as is noticed in the Mitaksbara. 
There is a difference noticeable between Vijnyaneshvar and Mayukha in 
paras. 2 and 3 of the Mayukha. While Vijnyanesbvar regards the gift 
made to a person not ia distress to be improper as regards the giver, but 
not so as to alfect the validity of the gift, the Mayukha thinks that the 
blame attaches to the giver and also to t.he gifb. The gift, it may be 

remarked, is nob religiously a perfect gifb, [375] bub, for all that, it does nob 

follow that the adoption is invalid so as to be null and void from the first. 
In the 4bh para, the question of the validity of the gift of the eldest son is 
considered; and the Mayukha notes that, in the opinion of the Mitaksbara, 

the prohibition of the eldest son regards the giver and not the taker. 

Here also there is a ditference between the Mayukha’s and the Mitakshara’s 
view. The Mav ukha does not tliiuk that the text of Manu contains a pro¬ 
hibition of the gifb of au ehJesf. sou. The paras. 6 and 7 relate bo the adoption 
of females which is declared invaiul. Next comes para. 8, whicli relates to 
Shaunak’s stutemont about Lho ceremony of a‘loptior). In para. 9, Mayu¬ 
kha considers wliab persor^s are capable of being adopted under this text 
of Shaunak, and it is in this place that Shaunak’s text is considered— 
naikaputrcii'x karC<i ui/atu pulru'd inam kadachana ; Bahuputrenti kartavyam 
putra-daiiant prayatnatk. — By one liaviug an only son, gilt of a son 
is not to bo uuidc. By ouo having many sous a gift of a sou is to 
be made with otloit—There is no remark made about any ditieronce as 
regards the meaning of the woril kdrtaoyam in botli the hemistiches of 
the text of Shaunaka. Tlie words arc interproted in tlio same sense, and, 
in the absence of a remark to tlio contrary, the word kartavyam in the 
first half must bo uutiorsiood in the same sou&o as in the second half, as 
directory and not mandalory. Sir Arichaol Wesbropp following Colebrooke 
intorprotod tVinso words diLforo'iLly as inuauing mn-it in ono place and should 
in the other, aud, in regard to the ^layukha, ho observed that as the 
Mayukha specially noticed the el iosL son’s case, the absence of any remark 
in this 9th para about an only son, suggested that the saino dilferont 
interpretation was acceptable to Mayukha. There is no sucli ditlorenco 
noticeable in tbe para itself, and as the ditieronce is now shown to bo 
nob well founded, but b:^sed on a mistake, Mayukha, in this para., must 
bo understood as laying down tdie same law, vts., that kartavyam hero 
meant in both places desirable aud not obligatory. Paras. 10 —12 relate 
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to the adoption of daughters* and sisters’ sons who are held most eligible 
for Shudras. Paras. 13—15 relate to the ceremonies to bo performed by 
Shudras and women. Paia. 16 refers to the Vasishtha text commeooing 
with shukta skonita^ £c., [376] noticed also in the Mitakshara, and there 
the words are “ no man should give {dadyat) or receive an only son. for he 
saves the man (from put or hell) ; a woman should neither give nor receive 
a son in adoption except with the permission of her husband.” No 
special interpretation is attempted of the passage in this place, which^is, 
as will bo seen, applicable both to the giver and acceptor. The distinction 
between tho portion relating to men and women noticed in the judgment 
of the Allahabad Chief Justice in Beni Prasad v. Hardai Bibi (11, 
is not specially commented on, but these words have to be construed 
along with the previous passages noted above, where, in the case of the 
eldest son, the fault is said, according to the Mitakshara, to be in the 
giver, and not the taker. The preference of nearest kinsmen, and next to 
them* of distant kinsmen, is also inculcated by the use of the same 
form karayet. This preference implies more or less eligibility, and 
the form dadyat must be understood to be used in tho same sense as 
showing what is desirable, and not what is obligatory. Paras. 17 and 
18 refer to the widow’s power to adopt. In para. 19 the author of 
Mayukha explains the Vasishtha text discussed in para. 16, and he men¬ 
tions that remote kinsmen here means one of another class, which would 
suggest that the interpretation of the word sadrisha (alike) used in the 
original Manu text noticed in para. 4, was not really acceptable to the 
Mayukha in all cases. In this para the author mentions his father’s 
opinion that a married man, who has even a son born to him, may become 
an adopted son. This view the author of the Mayukha considers to be 
reasonable, and as not opposed to other maxims. This brings him into 
conflict with the Kalikapurana in para. 20. which is disposed of by deny¬ 
ing tho genuiueness of tho text of the Kalikapurana. The next paras, from 
21 to 35 relate to the distinction made between simple adoption and 
dwyamushyayana adoption, and they need not be noticed here, as the 
point is not at present material. Para, 36 is not found in the Gujarat 
copies of tho Mayukha, and professes to be a summary of the doctrines 
of Mavukha prepared by a more modern author. It has, however, its 1377J 
value as shewing the sense in wliich the views of Mayukha were und^- 
stood. The words are translated by Bao Sabeb Mandlik all have the 
nower of giving any of their several sons except the eldest.” The proper 
translation would be that found in Stokes, viz., '* All having many sons 
may give in adoption one who is not the eldest.” This exhausts tho whole 
chapter and it will be seen that there is no substantial difference between 
the Mitakshara and tho Mayukha about the point in issue. ^ If jDossible. 
the Mavukha view is far more liberal in the case of daughters and sisters 
sons as also of ‘asagotra’ adoptions, and adoptions of grown up and married 
sagotra relations and adoptions even from a different class, than many of 
the other writers. On the whole, therefore, this detailed consideration 
of the chapter on adoption in Mayukha does not show that, in too opinion 
of tho Mayukha, tho gift of an only son, any more than that 
son. is so absolutely prohibited, as to make the adoption duly made, invalid 

ab initio. . . .. 

5 Mr. Rao referred to tho 9th Chapter of Mayukha in support of his 
contention, that what is not fit to be given is also not fib to be taken 
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adoption. Turning to this chapter on subtraction of gifts, vve find it 
no where mentioned that an only son is not a proper subject of gift. The 
Naradatext, which mentions a son, a wife. &c., as property pot iiaV>I« to 
be given, must be read along with the other similar property, vis., a 
pledge, a bail, joint property, the whole property of a man who has issues 
living, and what is promised to others, mentioned in the same passage. 
This chapter thus refers to a different class of Vyavahar. In old tinTes 
the father was supposed to have a power to give away, or sell, or abandon 
a son or wife, and this text of Narada was intended to check this abuse. 
In this view, sons do not, like chattels, form the subject of property. This 
is the general rule. The chapter on adoption is an exception. It is true, 
in para. 5 of this chapter there is a general statement that a ma.n shall not 
give even what he has promised to give, if the person, co whom the pro¬ 
mise is made, is incapable of receiving it. This exception, of course, refers 
to a differooG class of gifts, and has no bearing on the capacity of *a man 
receiving a boy in adoption. The whole chapter relates to void and valid 
gifts, and forms a part of the £378] law of contract and not of status 
Mistake, fraud, force, disease, grief, fear, these invalidate gifts, so also the 
acts of minors, idiots, slaves or intoxicated persons are not binding on 
themselves. The whole subject has nothing to do with the law of adoption. 
The contentions, therefore, raised by Mr. Rao, the appellant’s pleader, on 
this head appear to ue more or loss irrelevant. The same remark 
applies to his contention about the ussof the word kctciachiinci in the first 
portion of Shaunak’s text as distinguishing it from the latter portion 
where the word prayattuxtah is used. This contention was based‘on the 
authority of the Datbaka Mimansa according to which both the passages 
are bo be understood as obligatory. That view, however, involves the incon¬ 
sistency that a man with more than one son is bound to give them away 
in adoption, which view is nob shared by any school of lawyers. In the 
case of Mayukha especially, such a view cannot bo sustaiued. because 
Mayukha does nob accept bho Dabtaka Mimansa doctrine that the father 
of two sons is nob at liberty to give away one of his sons. Mayukha’s 
view is that the word bakuputra moans ooo having two or more sons. 

6. As regards the Shaunak’s text, over and above what their Lord- 
ships of the Privy Council have stated in thoir remarks, it may be notod 
that of the six qualifications noted in Shaunak’s Karika, the monbioQ of 
the gift by the father of one son. anu the gift by a father of more sons 
than one. is made along with the itoius 2. 3 and 4, which give the 
preference to sapindas. next to asapindas. and. lastly, to mombers of 
another caste. If these three items are obviously discretional, the other 
two mentioned along with thorn must be equally so. The negative 
prohibition is only made applicable bo adoption from another casto^^ No 
penalty attaches to the broach of other precepts. 

7. Aa regards bho Vasishtha text, their Lordships of the Privy 
Council did not fully adopt the view of the Chief Justico of Allahabad 
based on the rules of the Purva Mimansa. Bub seeing that in the case 
of the dwyamushyayaoa adoption, both Kubsr and Nandapandifca. authors 
of the I.)abtak Mimansa and Dabtak Ghandrika, have accepted the force 
of these rules of Jaimini. it follows that this argument is entitled to 
consideration in interpreting X'asi.hbha’s text, especially in disbinguishing 

the rignt of [379] the mala adopter from the female, wife or widow who 
adopts with or without assent of her husband. Rao Sahoh Marullik 
quotes a text from Dattaka Nirnaya of Shrinath where the prohibition 

about one son is expressly stated to bo a defect which does nob invalidate 
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the gift, but makes the giver liable to blame. This blame, according to* 
J^itakshara, is shared in all cases quoted by him in chap. II, s. 130. 
This view was accepted by their Lordships of the Brivy Council, and 
there is noticing in the treatment of the same by Mayukha which conflicts 
with this view. 

8. As regards decided cases, Mr. Hao contended that there was no¬ 
case of the adoption of an only son which came from Gujarat. This 
remark is not strictly correct. Of course, the point is not whether any 
particular dispute of the sort we have now before us, bad been decided on 
any foimer occasion. Bor all practical purposes, the question is whether 
the texts of Manu, Shaunaka and Vasishtha, and the commentaries of 
Mitakshara and Mayukha, were considered in any previous case. In this 
view the case of Sree Brijbhookunjee Muharaj v. Sree Gokcolootsaojee' 
Muharaj (1) is to the point. It came from Surat, and the question at issue 
was whether a widow must adopt thenearest of Kins, or may adopt a person 
otherwise qualified. Manu’s definition about the Datrim son, Vasishtha’s 
text Shukra shonita, &c., the portions of the Mayukha and the Mitakshara 
treating about adoption wore fully considered at pp. 214 and 215—1 Borr. 
(Edition of 1862). It is mentioned in the Shastris’ opinion that the son 
of one not in distress was, according to Mayukha, not eligible for adoption, 
while according to Vijnyaneshvar, this prohibition was held to apply to 
the giver only. In this case the Shastris held that what is done in con¬ 
formity to the Vedas and Shastras can never be annulled by reason of 
remoteness of relationship. They further stated that, although a boy of 
five years is most eligible for adoption, if be is of the same gotra, no 
obstacle exists by reason of his being mature in years being married, and- 
having a family, and the authority quoted is that of Shankarbbat. the father 
of the author of Mayukha. The Judges affirmed the decision of the District 
Court. [380] The case of i2ao v. Govindrao (2) certainly came from- 

the Southern Konkan, and is, thexefore, not directly in point, but it is use¬ 
ful. as the dispute there was about the adoption of an eldest and only son, 
and the Shastris referred to the authorities of Manu and Vasishtha, the- 
Mitakshara, Mayukha, Sanskar Kaustubha, Nandapandita, Dattaka Chan- 
drika and Dattaka Mimansa. In answer to question 3, the Chief Shastris, 
Trimbak Shastri and Trivongal Shastri, quoted Mayukha, Sanskar 
Kaustubha and other books of Maratha Pandits as permitting, according 
to Maratha practice, a widow to adopt a son without the order of her 
husband. The case of Vishram v. Narainroxo (3) came from the Carnatic, 
and is only valuable to show that the doctrine of valet was recog¬ 
nised by this Court so far back as the year 1857 in regard to the adoption- 
of an only son. The case of Abajee v. Gungadhur (4), also of an only son, 
came from the Carnatic, and was disposed of on the same grounds. On the 
same principle of factum valet, the decisions in Baje Vyankatrav v. Jaya~ 
vantrav (5) and Ramchandra v. Nanaji (6) seem to have been based, and 
the Madras cases olChinna v. Kumara (7), Sri Amnii Devi v. Sri Vikravia 
Devtt (8) and Gurulingasivami v. Ramlakshmamtna (9) affirmed the same 
view So did the Allahabad High Court in Siikhbasi Lai v. Gumarv 
Shigh (10); Beni Prasad v. Hardai Bibi (11). It cannot, therefore, be 
safely said that there are no cases in which the Mayukha’s authority 
was cited in support of the validity of the adoption of an only son. 

' (H (1816) 1 Borr., 202. <2) (1822) 2 Borr., 8.S. 

(4) (186G) 3 Mortis, 420. (6) 4 B.H.O.R. A.C.J. 191. 

(7) 1 M.H.O.R. 54. (8) 11 M. 48G. 

(10) 2 A. 3C6. (11) 14 A. 67. 


(3) (1857) 4 Morris. 26. 

(6) 7 B.H.O.H, A.C.J. 36, 
(9) 18 M. 63. 
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9. Mr. Rao referred U3 to certain references made in Sir Michael 
Westropp’s judgment in Z/a^shmappa v. Hamava (1) of opinions of pandits 
said to have been ^iven in reply to tire question made by the authors of 
West and BiUiler Digests. Such opinions are of little value when they 
were not given with reference to any case before the Courts, The same re¬ 
mark applies to [381] M r. Borradaila’s Gujarati set of replies received from 
caste pancbaits. The opinions of many castes in those early days were 
for obvious reasons opposed to adoption generally, and the particular issue 
now under consideration was not before them. 

10. As regards the more recent cases, they were obviously intlueaced 
by the adverse decisions, on the Bengal side, of Jackson and Mibter, JJ., in 
(Jpendra LaVs case (2); Manick Chnndcr v. Bhiiggobutty Z)ossee (3); Bhaskat 
V. Mahaclev (4) * Bakshmappa v. Baynava (1); Soviasekhara Raja v. Subha- 
dramaji (5) Rada v. Appa (6). It is sullicient to note the fact that, in the 
opinion of both Sir Michael Westropp and Sir Charles Sargent, the prevail¬ 
ing view up to 1875 was in favour of the validity of tho adoption of an only 
son in all parts of this Presidency, and though under the influence of a 
wrong decision this view was given up since 1879 by tho Courts in this 
Presidency, every native writer of note—men liko Rao Saheb Mandlik and 
GolapcbandraSarkar—have all along held that the authority of theMayukha 
aud Mitakshara and tho texts of Manu, Vasishtba and Sbaunaka on which 
they were founded, did not in any way support the view tak^n by Sir 
Michael Westropp on this side of India, and Mr. Dwarkanath IMitra and 
Justice Markby on the Bengal side. The Madras High Court expressly 
dissented from this view of Sir Michael Westropp, aud recently the 
Allahabad High Court took the same view. 

11. Quito independently of these considerations, it may be noted 
that the necessity, for purposes of salvation, of having male issue, though 
a legitimate consideration in itself, has boon a little exaggerated by the 
Boglish text writers. If a man having the prospect of male issue seeks to 
provide for the welfare of his only son, by giving him in adoption, presum¬ 
ably to a person better circumstance! in life, such an act can hardlv’ bo 
said to jeopardize his own spiritual or temporal interests. Tho idea of sin 
attaching to this act is, in one sense, not in accord with the general 
view of tho people. If a man can adopt an only son of [382] his brother, 
in the dwyamushyayana form, because he does nob thereby cut oil' his 
son's connection with his natural father, there can be no reason why a 
greater restraint should be placed unon his own judsmenb as bo what is 
most to his spiritual or temporal advantage, when ho chooses to give 
away bis son in simple adoption. Tho right of adoption, though it has 
its religious etUcacy, is chiefly valued for its temporal advantages, and 
from this point of view tho position taken up by those who iuterpreb the 
Mitakshara and Mayukh.i, as, while nob commending such adoptions, yet 
nob condemning them at the same time as prohibited acts, is both 
reasonable and in accordance with general fooling. 

12. We, therefore, answer the question pub to us in the words of 
the Allahabad and Madras Judges that however blamoablo on tho part of 
the giver tbe adoption of an only son may bo, yet so far as the Mayukha 
is concerned, it is nob prohibited nor invalid when duly completod, in 
Gujarat any moro than in tho Deccan. 


(l) 12 B.H.C.R. 364. (2) IR-D.R. 221. (3) 3 C. 443 

(4) 6 B. H.C.R. O.C.J. 1. (5) G B. 521. (G) P.J. (1885). p. 111. 
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Candy, J.—In Waman v. Krisnaji (1), Sargent, C. J., delivering the 
decision of the iFull Bench that the adoption of an only son is by the 
general Bindu law invalid, said (p. 258) : ‘‘Now according to the long 
established practice of this and, we believe, of the other Sigh Courts, a 
decision of a Full Bench is i*egarded as conclusive, unless a decision of the 
Privy Council has been subsequently passed militating against it.*’ 

Such a decision has, in my opinion, been recently given by the Privy 
Council in Sri Balusu Gurzilingaswami v. Sri Balusu Ramnlakshmamma 
and Radha J^Iohun v. liardai Bibi (2), in which it was laid down as 
finally determined that the adoption of an only son having taken place in 
fact is not null and void under the Hindu law. 

That their Lordships intended to lay down the law for the whole of 
British India is clear from the remarks at the conclusion of their judg¬ 
ment. They were reminded of the length of time for which the law must 
have been considered as settled in the contrary direction in Bombay and 
Calcutta. They admitted that (page 152) such decisions are not lightly 
to be set aside ; and they [3833 remarked that in Bengal and Bombay the 
law now pronounced would only tend to invalidate those titles which 
have been acquired by the setting aside of completed adoptions, and snob 
cases are probably very few. 

But it has been pointed out that the decision of the Full Bench, 
which the subsequent Full Bench as shown above in the extract from the 
judgment of Sargent, C. J., treated as conclusive, was an unreported deci¬ 
sion on an application under Act XXVII of 1860, and was obviously based 
on an obiter dictum of Sir Michael Westropp, C.J. and Mr. Justice Nana- 
bhai in IjakshmappCL v. Ramava (3), and the Judicial Committee in the 
recent Privy Council case, referred to above, expressly interpolated the 
remark (p. 143 of the report) that * they are not retrying the Bombay 
decision, and the efioct of the Mayukha has not been argued before them.” 

It is, therefore, contended that the question as to the validity of the 
adoption of an only son is still open in parts of the Presidency— e.g.t 
Gujarat—where the Mayukha is the paramount authority. 

Assuming that this is so, the obvious duty is oast upon the learned 
pleader for appellants, who asserts that the adoption was invalid, to show 
that Nilkanth in the Mayukha expressly treated the texts, which he quoted, 
in a sense different from that in which they have been treated by the 
Privy Council. Unless he can do that his case must fail : for the Judicial 
Committee said : “ Upon their own examination of the Smritis their 

Lordships find them by no means equally balanced between the two 
constructions, but with a decided preponderance in favour of that which 
treats the disputed injunctions as only mooibory and as leaving individual 
freedom of choice,’* (p. 151). It in obviously not open to this Court to 
criticise the examination made by their Lordships of the Judicial Com¬ 
mittee ; and the burden lies on the appellants to prove that Nilkanth 
treated the injunctions in the texts as not merely monitory but imperative. 

The portion of the Mayukha dealing with adoption is chapter IV, s. 5. 

[3843 The text of Manu quoted in para. 1 does not directly deal with 
the point now in issue. The translation adopted by the Privy Council is 
(p. 129), “ whom Lho mother or the father give with water a son in distress 
similar endowed with affection, he is to be deemed a datrima, one brought 
forth.” Then Nilkanth proceeds: “By the use of the word ‘distress* 
(it is to be understood) the giving is not to be made except in distress 

(1)1-113.249. (2) 26 I.A. 113 = 22 M. 398. (3) 12 B.H. C.B. 36#. ^ 
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and then he quotes Vijnaneshvara as elucidating this point. I need not 
dwell on this, as it was not dwelt upon by the learned pleader for appel¬ 
lants. The passage is explained by Mr. Mandlik at p. 503 of his commen¬ 
tary on the Mayukha. 

The next text is that of Sbaunaka, quoted in para. 9 i " By no man 
having an only son is the gift of a son ever to be made ; by a man having 
several sons such gift is to bo made on account of difficulty.*' 

There is nothing to show that Nilkanth read this otherwise than 
merely monitory. 

Then comes what the Judicial Committee term “ the crucial text of 
Vasishtba. It is quoted in para. 16. It is : ** But let him not give or 
receive in adoption an only son. For be must remain to continue the 
line of ancestors.’* There is no commentary by Nilkanth to show that he 
considered this to be obligatory. 

Lastly, the learned pleader referred to the summary in para. 36. It 
runs :— 
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24 B. 867 
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“ The rites of gift and acceptance of a son. In tins matter all have 
the power of giving any of the several sons except the oldest; but the right 
of accepting appertains to those to whom no son is born, or whose sons 
are dead.” 

Assuming that this is part of the Mayukha (see Stokes’s note, p. 70), 
or that it is a correct summary of the doctrine of Nilkanth, it is obvious 
that it is far from laying down as an obligatory precept that the adoption 
of an only son is absolu«cly b»d. 

Why, then, shoulu we refuse to follow the ruling of the Judicial 
Committee and consider ourselve.s bound by the reasoning of Sir Michael 
Westropp in the case of Lokshtnappa v. Hamava (1875) ? 


Sir Michael Westropp based his decision on the following facts :— 

C38S) (a) Three of the Rmriti writers exuressly prohibit such an act. 
He referred to texts of Vasishtha. Baudhyana (which is bo tlio same effect 
as that Vasi^htha) and Shaunaka. These have been construed by the 
Privy Council as not expressly probibitins the gift of an only sou. 

(6) The commentary of the Mibakslnira quoting Manu. 

This also is disposed of by the Privy Council, and their Lordships of 
the Judicial Committee held that Mr. Golobrooko was wrong in drawing 
any disbinebion in his translation butweon the giving of an eldest son and 
the giving of an only son (“ should nob” and “ must not”). 

(c) Sir Michael Westropp ridying on the supposed distinction 
remarked (p. 378) : Tliis distinction is even more strongly marked in 
the Vyavahara Mayukha ” and then (on p. 379) ho went on to show how in 
his opinion this distinction is even more strongly marked. 

He {i. e., Nilkanth, the author of the Mayukha) carefully abstains 
from affirming that this express pi'ohibibion by Vasishtha of giving or 
receiving an only son, or the previously mentioned text of Shaunaka. is to 
be limited bo the giver only. Remembering what he did say with regard 
to the eldest son, his omission to repeat that remark with respect bo an 
only son is important, challenged as he was by the text of Vasishtha to 
make such a remark, if there wore grounds for it. That omission implies 
that the prohibition to adopt an only son was, by Nilkanth, deemed im¬ 
perative. To whichever, therefore, of the two principal auchorities in this 
Bresiaency we look, viz., the Micakshara and the Mayukha, we find an 
absolute prohibition of the giving of an only sou in adoption, and at the 
very least a strongly implied prohibition in the latter of the taking also. ” 
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Now it is manifosb that the weight to be attached to this opinion of Sir 
X^ichael ^^ostropp is much lessened when it is noted that as a fact there is 
no text of Shaunaka prohibiting the adoption of the eldest son. Nor, does 
Nilkanth nor does Shaunaka say that this prohibition applies to the giver 
and not the taker. On the contrary, Nilkanth (placita 4—5) quotes Vijna- 
neshvara’s quotation of Menu’s text about the eldest son, and then proceeds 
to show [386] that the prohibition applies both to the giver and receiver. 
So that Nilkanth^s reasoning, when correctly regarded, is exactly the 
opposite of what Sir Michael Westropo thought it was. ^ 

It is unnecessary to quote Sir Michael Westropp’s reliance on the 
Battaka Mimansa and the Dattaka Chandrika, as these authorities were 

dealt with by the Privy Council. . 

As to Steele and Borradaile quoted by Mr. Rao for appellants, it is 
clear that the usage referred to by these authorities cannot outweigh the 
texts of the Smriti writers. From the answers given by 200 castes as 
collected by Mr. Borradaile, it appears that 147 said that they bad no 
custom of adoption (it is notorious that in Gujarat adoption has not m 
the past been so prevalent as in other parts of India), 28 said there was 
no custom, bub if an adopted son was taken, it must be according to the 
shastras, while 25 said that they adopted according to law. 

Lastly. Mr. Rao referred to the points of Hindu law in regard to 
which this Presidency differs from other parts of India— e.g., the daughter’s 
and sister’s estate of inheritance, the position of the widows of gotraja 
sapindas, and such like. These analogies would be good if it could bo shown 
that, apart from judicial decisions, the Hindu texts have invariably been 
received in this Presidency as absolutely forbidding the adoption of an only 
son. In the absence of such overwhelming evidence we are bound to follow 
the ruling of the Privy Council; and I would, therefore, answer the 
question pub to us by the referring Bench in the affirmative. 


24 B. 386 = 2 Bom. L.R. 191. 

APPELLATE CIVIL. 

Before iV/r. Justice Parsons and Mr, Justice Ranade. 


Gopikabai (Original Defendant), Appellant v. DATTATRAYA 
AND OTHERS {Original Plaintiffs), Respondents* [9bh January, 1900.j 


Hindu l(iu 3 — Wtdoiv^Maintenance—Decree for maintenance—Suit for altering the rate 
o1 mainienarice fixed by a decree—Practice—Procedure, 

A suit will It© to obtain a reduction in thoamount ol maintenance deoreed to 
a Hindu widow on a ohange of circumstances, such as a permanent deterioration 
in the value of the family property. 

C3873 But whore such deterioration is due to the plaintiff’s own default in 
not keeping the property in a proper state of repair, ho has no right to ask for a 
reduction* 

Per PARSONS. J.— Courts should insert words which would enable them on 
application to sot aside or modify their orders as oircumstancos might require, 
and in such oases the remedy would bo the more appropriate one by application 
under tho leave reserved. 


TR 26 B 707 (7091=4 Bom. L.R. 631 ; 12 0 .Ij.J. 173=15 O.W.N. 205 
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S/iCOND appeal from the decision of Rao' Bahadur Thakurdas 
Mathuradas, Assistant Judge of Ratnagiri. 

On the 11th March, 1889, Gopikabai, a Hindu widow, obtained a 
decree awarding her maintenance at the rate of Rs. 20 a month out of the 
ancestral property in the bands of plaintiS’s father, who was the surviving 
co-parcener of her husband’s family. 

Plaintiffs’ father paid the maintenance as ordered till his death in 
1894. 

Tn 1897, plaintiffs hied the present suit to have the rata of mainte¬ 
nance reduced to Rs. 5 a month. The material allegations in the plaint 
were the following :— 

(1) At our father’s death the salary of Rs. 300 a year which he drew 
from the Savantvadi State ceased. 

(2) At the time of the decree the income that fell to our father’s share 
was not properly estimated, but a decision was come to on a rough 
estimate of the value of the property. 

(3) Since the death of our father the income has become much dimi¬ 
nished, and the immoveable property has fallen into disrepair. 

The defendant pleaded {jirttcr alia) that the suit would not lie, as there 
was no provision in the decree for reducing the rate of maintenance, and 
that even it the suit were maintainable, there were not sufficient grounds 
for reducing the amount of inaintenance. 

The Court of first instance dismissed the suit, holding that the value 
of the family property was not in any way diminished. 

On appeal, the Assistant Judge held that the house bad deterio¬ 
rated in value since the last litigation, but the value of the bouse site was 
increasing every year. He reduced the rate of maintenance from Rs. 20 
to Rs. 17 a month. 

[388] Against this decision Gopikabai, the defendant, preferred a. 
second appeal to the High Court. 

M, R. Dodas, for appellant. 

B. 27. Bhajekar, for respondents. 

JUDGMENT. 

Parsons, J.—In suit No. 412 of 1884 (which arose out of proceedings 
in the execution of the partition decree in suit No. 69 of 1881 obtained 
by the plainbilfs’ father), the Subordinate Judge awarded the present 
defendant maintenance at the rate of Rs. 30 a month, taking the value 
of the estate to be Rs. 48,000, as given by the plaintitl himself, and the 
share of the defendant’s late husband to have been a fourth, or Rs. 12,000. 
This amount was reduced by the District Judge, on appeal, to Rs. 20 
a month. He found that the plaintiff had realized Rs. G.OOO or Rs. 7,000; 
that the ancestral bouse was worth Rs. 8,000 or Rs. 9,000 ; that the 
whole value, therefore, was Rs. 14,000 or Rs. 16,000 ; and that the 
share of the defendant’s husband was one-fourth of this, say Rs. 4,000, 
which at 6 per cent, interest would produce Rs. 210 a year. This decree 
was confirmed by the High Court on the 11th March, 1889. 

The plaintiffs on the 30bh July, 1897, brought this suit to have the 
rate of maintenance reduced to Rs. 5 a month. In their plaint they sot 
out the former proceedings and the decree against their father, and made 
the following allegations, namely :—“ These Rs. 20 wore paid bill the 
death of their father; at his death the salary of Rs. 300 a year that he 
drew from the Savantvadi State ceased. At the time of tho decree the 
income of tho property that fell to their father's share was not properly 
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1900 estimated,but a decision was come to on a rough estimation of the value of 
JAN. 9. tbe property. Since the death of their father, the income has become much 

'■ diminished, and the immoveable property has fallen into disrepair ; there- 

A-PPBli- fere the amount ordered in the decree cannot be paid. An estimate should 
DATE be made of the income of the property and its condition, and the amount 
OlVll;. of mainjieaance fixed accordingly.” The Subordinate Judge dismissed the 

- suit. He says : “ On carefully appreciating the evidence adduced on 

24 B. 386= behalf of both the parties, I am not prepared to hold that the value of 

2 Bom. D.R. ^^0 family property is in any way diminished. The C3893 decree in suit 
191. J^o. 412 of 1884 seems to show that the amount of defendant’s mainte-' 
nance was fixed by estimating the value of the family property and with 
due regard to all the circumstances of tbe case.” 

The Assistant Judge altered tbe amount of maintenance to l^s. 17 a 
month. He says : “ On a consideration of the whole of the evidence, I 
would assess the value of the property of the plaintiffs as below :— 

Rs. 7,000 Being tbe value of the property realized by the plaintiff's 

father (Ex. 54). 

,, 5,000 Value of the house and its compound. 

,, 1,300 Value of the share of Lotlikars in the Outram’s bungalow 

which share has since been sold (Exs. 50 and 51). 

Rs. 13,300 

The annual value of the property at the rate of 6 per cent would b® 
Rs. 798 Rs. 4, being the annua! rent of the Adiware property, total 
Rs. 802. The share of the defendant’s husband therein would be viz.^ 
Rs. 2004 per year or roughly Rs. 17 a month. I find that the bouse has- 
deteriorated in value since tbe last litigation, but the value of the house 
site is increasing every year. Bearing these circumstances in mind, as 
also the rent of the house and the landed property above referred to. and 
taking into account the expenses of repairs and the item of house-tax, I 
would reduce tbe rate of the maintenance awarded to tbe defendant from 
Rs. 20 to 17." 

It will thus bo seen that the sole reason for his altering the decree is 
that the bouse has deteriorated in value since tbe last litigation from 
Rs. 8,000, to Rs. 5,000. Thexe is no evidence adduced to show that this 
has been brought about by natural causes; no evidence, that is, that 
house px'operty in the town of Ratnagiri has decreased in value generally, 
or that less rent is obtainable now than in 1884. The only cause assigned 
in the plaint for the reduction of value is that the property has fallen into 
disrepair. This, however, is a matter for which the plaintiffs [390] 
themselves are directly responsible, and it is clear that they would have no 
right to ask a Court to alter its decree on the ground of diminished value 
of the family property where that diminishment has been caused by their 
own default—see Vijaya v. Srijjathi (1). It was their duty to have kept 
the property in a proper state of repair. 

I think, therefore, that tbe Subordinate Judge was right in dismissing 
the suit, and that the Assistant Judge should not have interfered with 
tbe decree. 

I may add that we have accepted the principle that such a suit as 
this will lie, following such precedents as those of Sreeram Buttacharji v. 
Puddomookhee Z>c6ta-(2), Riika Baiv. Ganda Bai{'^)t Vijaya-v, SripathiKln 

(2> 9 W. R. 162. 
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but we think that, in decrees where maintenance is awarded, Courts 
should insert words which would enable them on application to set aside 
or modify their orders as circumstances might require, and in such cases 
the remedy would be the more appropriate one by application under the 
leave reserved. 

We have also allowed the plaint and memo, of appeal to stand as 
presented on a Court-fee of Hs. 10. following the practice of the Allahabad 
High Court observed in the case of Ruka Bai v. Ganda Bai fj) as kindly 
reported to us by the Registrar. 

The decree of the lower appellate Court is reversed and the decree of 
the Court of first instance restored with costs in this and the lower 
appellate Court on the plaintiffs. 

Hanade, J. — The respondent-plaintiffs* father obtained a partition 
decree in suit No. 69 of 1881 ; and certain property was assigned to his 
share. When he sought to obtain possession of this property, the 
appellant-defendant obstructed the delivery of such possession, and the 
application for the removal of obstruction was registered as suit No. 412 of 
1884. This litigation went up to the High Court, and the final decree 
directed the respondents' father to pay 20 Rs. a month as maintenance 
to the appellant-defendant, and her obstruction to the delivery of 
possession was C391] removed. The respondents’ father paid tho main¬ 
tenance as ordered till his death in 1894, and the present suit was brought 
in 1897 by the respondent-plaintiffs for a declaration that they were only 
liable to pay 5 Rs. as maintenance to the appellant-defendant. The reasons 
assigned for reducing the amount of maintenance was that the plaintiffs' 
income was greatly reduced by their father’s death, as he used to receive 
300 Rs. as pay in Savantvadi service, and the income was not properly 
and correctly estimated in the previous suit, being based on a rough 
calculation that the income was about 6 per cent, on the total valuation, 
and the actual income roali;<od was much reduced chiefly by the want 
of repairs and the deterioration of tho property. The maintenance of 
20 Rs. a month was fixed on an estimate of the total property being 
16,000 Rs. out of which the appellant-defendant’s husband’s share 
would be 4,000 Rs. whereas the present value of that share would be 
about 2,000 Rs. only, and the acnount of maintenance should, bhoroforo, 
be reduced to 5 Rs. 

The appellant-defendant contended that tho suit would nob lio under ’ 
8 . 13, and that it w'as further time-barred; that it was not properly 
valued ; that the maintonance was fixed by way of setrlomenb of her claim 
to the property, and defondaat did not admit that bliere was any reduction 
of the income, and urged thao, even if tho income were reduced, it was 
due to bbe default of the respondont-nlaintiffs. 

The Court of first instauco disallowed the claim chietly on tho ground 
that the income had nob boon reduced as alleged. The District Court, 
in appeal, held that tho value had beon reduced from 16,000 Rs. to 
13,300 Rs., and it accordingly rcducotl the maintenance from 20 to 17 Rs. 

In her second appeal the appellant conbendo 1 that the lower aopel- 
late Court was in error in going behind the decree passed in the suit of 
1884, the decision in which operated as res judicata. It was further 
urged that there were no grounds for reducing bbe maintenance. 

Two points of law chiefly have bo be considered in this appeal : 
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(1) Whether such a suit for reduciag mainteuanoe once decreed can 
be oaainbaiDed ? 

[392] (2) Whether the reasons assigned for reduction ware sufficient 
to justify such reduction in the circumstances of the present case ? 

The first point must be decided in the affirmative, and the second in 
the negative. 

The decisions in Vijaya v. SripathiiX) and Huka Bai v. Ganda Bai (2) 
are express authorities on the question of the competency of Civil Courts 
to entertain suits for the reduction of maintenance for sufficient reasons 
such as the permanent reduction of the value of the property. Maintenance 
decrees are by their very nature subject to such modification according to 
change of circumstances— Nubo Gopal Roy v. Sreemutty Amrit Moyee 
Dosee (3). 

. .^It is not expressly necessary to insert words to that effect to make 
the decree liable to variation according to circumstances— Motilalw., Bai 
Kashi{4)» 

The claim of a Hindu widotv for maintenance is] not based on 
contract, but on the provisions of the Hindu law, which expressly govern 
the rights and duties of the different members of a joint family— 
Sidlingapa v. Sidava(S). 

I have not been able to lay my bands on a still earlier case in the 
old Reports, where I had to decide a suit for raising the amount of 
maintenance settled by a decree, and my decision was upheld by the 
High Court on these and other grounds. The Courts below were, there¬ 
fore, right in holding that the present suit was maintainable, and the 
only question to be considered is whether sufficient cause has been shown 
for reducing the amount of maintenance. The amount of maintenance 
to which a widow is entitled does not bear any fixed ratio to the means of 
the family, but this latter circumstance must govern the amount to a large 
degree, along with the consideration of the status and position of the 
widow in the family— Sreemutty Niilo Rissoree Dossee v. Jogendro JSfauth 
Mallich (6) ; Beoi Reread v. Gunwanti Kocr (7) ; Baisni v. Bup Singh (8) J 
Narhar Singh v. Dirgnath Kuar (9). The right of [393] maintenance 
is not dependent on near relationship, but on the existence in the hands 
of her husband’s heirs of ancestral property, in which be might have 
claimed a share— Ramabai v. Trimbaki.10) ; Savitribai v. BuximibaiiXX) \ 
Apaji V. Gangabai (12). 

In the present case the allegation is that the value of the property has 
been reduced. The Court of first instance held that the income was not re¬ 
duced, but the lower appellate Court has found as a fact that the value of 
the property estimated at 16,000 Rs. in 1884 was reduced to Rs. 13,300. 
The Assistant Judge, however, did not consider the question whether the 
reduction was due to causes over which the respondent-plaintiffs had no con¬ 
trol.orwhether it was tberesultof their own voluntary default or negligence. 
In the Madras case— Vijaya v. Sr*paf/it(l) noted above, the reduction 
claimed was disallowed, because the plaintiff bad given a certain portion of 
the property to certain persons mentioned in his father’s will, and had enter¬ 
ed upon certain litigation. In the present case, the reduction in value is not 
of a serious character, and it is admittedly due to the respondents’ failure 
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to keep the properties in repair. If these considerations were not borne 
in mind, there would be no finality in any maintenance decree. Property 
must deteriorate from year to year, and if chat circumstance alone were 
held sufficient jusbiBcar.ion for altering the amount of the settlement, there 
would be no end of litigation, and a premium would be placed upon 
negligence and fraudulent failure to keep up repairs. The lower appellate 
Oourb has disposed of the case on mere arithmetical calculations, which 
make no practical difference in the position of the parties. I, accordingly, 
agree with Mr. Justice Parsons in reversing the decree of the lower 
appellate Oourb and restoring that of the Court of first instance, which 
rejected the claim. 

Decree reversed. 


24 B. 394^2 Bora. L.R. 122. 

[394] APPELLATE CIVIL. 

Before J/r. Justice Ratiade and Mr. Justice Crowe. 

VaSUDEO Anant {Original Plaintiff), Appellant v. Ramkrishna Rao 

Narayan and another (Original Defendants), Respondents.* 

[22Dd January. 1900.] 

Uekkhan Agricullxirists' Relief Act i^Vll of 1879), s. 72, e2. (a )—"Written instrument" 
— Ltimitation. 

On bbe 7tb April, 1888, an agriculturist in the Deccan passed a writing to his 
creditor to the following effect : — 

** Receipt taken by Vasudeo from Ramkctshoa, agriculturist. I have borrowed 
Rs. 1,045 from you from time to time (or my private expenses. I have passed 
you no bond for the money. To>day 1 have taken Rs. 300 more, making 
Rs. 1.345 in ail. For that I will give you a bond fifteen da>s hence. 1 have 
received the money. 

This document was duly registered under s. 59 of the Dckkhan Agriculturists* 
Relief Act (XVII of 1879). 

In June. 1897, the creditor sued to recover the principal and interest due under 
this dooument. 

Held, that the document sued upon was a '* written instrument ’* within the 
meaning of s.72. ol. In), of the Dekkhan Agriculturists* Relief Act (XVII of 1870), 
and that the suit was. therefore, not barred, having been brought within twelve 
years from the date of the document. 

Held, also, that the document was not a mere acknowledgement of a debt, but 
an agreement containing a distinct undertaking that the debtor would pass a 
bond for the debt within fifteen days. 

IR., 6 Ind. Gas. 418 (410).] 

Second appeal from the decision of R. Knight, District .Judge of 
Satara. 

On the 7bh April, 1888, the defendant’s father, an agriculturist ia 
the Deccan passed bo the plaintiff’s father a document to the following 
effect :— 

Receipt taken by Vasudeo from Ramkrishna, agriculturist. I 
have borrowed Rs. 1,045 from you from time to time for my private 
expenses. I have passed you no bond for the money. To-day I have 
taken Rs. 300 more, making Rs. 1,315 in all. For that I will give you 
a bond fifteen days hence. I have received the money.” 
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[39S3 The document was duly registered under the Dekkhan Agri' 
culturisbs' Relief Act (XVII of 1879). 

Plaintiffs brought this suit on 19fch June, 1897, to recover Rs. 2,690- 
for principal and interest due under the above document. 

Defendants contended (.inter alia) that a suit would not lie on the 
document, that their father was not an agriculturist at the date of its 
execution, and that the claim was time-barred. 

The Subordinate Judge of Karad decreed the plaintiff’s claim. 

On appeal the District Judge held that the document sued upon was 
an acknowledgment of a debt, and as such could not serve as the basis of 
a suit, and that the claim was time-barred under cl. (b) of s. 72 of Aot^ 
XVII of 1879. 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

ChimanlalJS. Setalvad (with Bhaiskankar Nanabhai), for appellants. 

D. A. Kharct for respondents. 


JUDGMENT. 

Ranade, J.—The decision of this appeal depends upon the construc¬ 
tion to be placed on Ex. 21 on which the claim was made to rest by the 
appellant-plaintiff. It is called a receipt in the original, but is a document- 
which purports to have been taken by the deceased plaintiff, in whose 
favour it was executed by the deceased defendant. It states that “ I 
borrowed from you on various occasions sums amounting in all to Rs. 1,045 
for which no document bad been passed, and on this day 1 borrowed 
Rs. 300 in cash, and for the whole sum Rs. 1,345 I will pass a bond in 
fifteen days, that Rs. 300 were received in cash to-day, viz.^ 7bh April 1888.” 
It was signed by the deceased, and it was registered under the Agri¬ 
culturists’ Relief Act the same day, and was attested by two persons. The 
plaintiffs claimed the principal with an equal amount of interest—in all 
Rs. 2,690. The defence was that the suit could not lie on the document, 
that dofondants’ father was not an agriculturist, and, therefore, the 
claim was time-barred on 19th June, 1897, when the suit was filed. The 
Court of first instance held that the document was proved to have been 
[396] executed, and that the suit was maintainable, and not time-barred, 
that the payment of consideration was proved, and that the plaintiffs could 
claim interest. The claim was, therefore, allowed. In appeal the District 
Judge hold that the suit could not be regarded as founded on a written 
instrument, and, therefore, s. 72 of the Agriculturists' Relief Act did not 
apply. Ho held that the document was a receipt which could not be the 
foundation for a suit, but was only a wricten acknowledgment, and that, 
therefore, the claim was time-barred under cl. (6) of the section which 
provided six, and not twelve years’ limitation. 

Section 72 contains two els. (a) andl{6). Ciause(a) relates to suits 
founded on written instruments registered under the Act, for which the 
limitation prescribed is of twelve yea.rs, and ol. (6) applies to claims 
other than those under cl. (a). The question to be considered, there¬ 
fore, is whether this suit can be regarded as based on a written instrument. 
If the suit had been brought in time for specific performance, it would have 
been held to be a suit on a written instrument. The lower Court of Appeal 
appears to have chiefly relied on the decision in Shankar v. Mxikta{\)* That 
decision, however, relates to a ruzu-khata. The instrument, on which the 


(1) 22 B. 613. 
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present claim is based, is of the nature, not of a ruzu-kbata, but of an 
agreement which contains a distinct undertaking that the debtor would 
pass a bond after fifteen days. The decisions, bhei*efore, on ruzu-khata 
cannot apply. The present case more nearly resembles the decision in 
Jodharaj v. HaifhavgiTtKX) where it was held that defendant’s conduct in 
borrowing a fresh sum and making up and signing the old account must 
be taken as a promise which was the foundation of a new contract. A 
kbata consisting only of one item has, no doubt, been held to be a mere 
acknowledgment, but the cases of such acknowledgments have been dis¬ 
tinguished from others like the present. The case of Shankar v. Mukta{'2,) 
relied on by the District Judge was the case of a ruzu-khata. In the present 
dispute the claim is founded on an old debt and a new loan, both covered 
by an agreement to pass a fresh bond. The case, therefore, must be 
governed by other considerations than those of ruzu-khata acknowledg¬ 
ments. [ 397 ] The Dnglish cases cited by appellants’ counsel— Prance v. 
Sympson{3) and Banner v. Berridge{^) — seem to bo more in point, and 
they may be safely followed. The suit must be regarded as one based on 
a written instrument, and, as sucb, falls under cl. (a), the instrument 
being registered. We must, therefore, reverse the decree of the Court 
below and remand the case for fresh decision on the merits. Costs will 
follow the final decision. 

Decree reversed and. case remanded. 


24 B. 397 = 2 Bom. L. R. 136 

APPELLATE CIVIL. 

Before Sir L, H. Jenkins, Kt., Chief Justice and Mr. Justice Candy. 


Ningappa {Original Plaintiff), Applicant v. Adeveppa AND OTHERS 
{Original Defendants), Opponents.* [1st February, 1900.] 

Mamlaidar's Court — Decree — Execution—Person ousted in execution no partp to the 
decree—Suit for possession in Mamlaldar's Court by person oiisted — Jurisdiction. 

A porson ousted in execution of a decree of the Mamlatdar’s Court, to which 
ho was uo party, can himself being a suit for possession in the Mamlatdar’s Court 
against the person by whom he was ousted, and the defendant in sucb a suit can¬ 
not rely on the fact of bis having obtained possession in execution of a decree 
against other parties as a bar to the jurisdiction of the Mamlatdar. 


Application under the extraordinary jurisdiction, s. 622 of the 

CivU Procedure Code (Act XIV of 1882), against tho decision of Rao Saheb 

B. W. Dhume, Mamlatdar of Sampgaon in a possessory suit. 

The plaintiff sued the defendants in tho Mamlatdar’s Court to recover 

possession of certain land, alleging chat defendant No. 1, in collusion with 

Nos. 2 and 3, got a decree against them in a possessory suit in 

the Mainlatdar’s Court and in execution obtained possession, although as 

a fact the plaintiff was in possession at tho time and not defendants 
Nos. 2 and 3. 

Tho Mamlatdar found that the plaiotifi was in possession within six 
months prior to tho institution of the suit and that defendant No. 1 had 


AppIicatioD, No. 2J6 of 1899 uudor oxtraordinary jurisdiotiou. 

(1) P. J. (1893), p. 48. (a) 22 B. 513 

(3) (1854) Kay-a Rep. 678. (4> ( 1881 ) is'cb. Div. 254 (273). 
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nofi obtained possession otherwise than by due course of law, inasmuch as 
he acquired it in execution of [3981 tbe decree against defendants Nos. 2 
and 3. He, therefore, dismissed the suit. 

The plaintiff applied to the High Court under its extraordinary 
jurisdiction, urging Ciuter alia), that the dispossession by defendant No. 1 
’was not in due course of law, as the previous decree was not against 
plaintiff, and that the Mamlatdar failed to exercise jurisdiction vested in 
him by law. A rule nisi was issued requiring the defendants to show 
cause why the decision of the Mamlatdar should not be set aside. 

Balaji A. Bhagavat, appeared for the applicant (plaintiff).—The only 
question is whether the dispossession by defendant No. 1 of plaintiff in 
execution of a decree of the Mamlatdar’s Court obtained against third) 
parties was a dispossession in due course of law. We submit it was not. 
As the plaintiff was not a party to the previous suit before the Mamlatdar,. 
be could not be bound by the decree in that suit. The dispossession was 
illegal because the decree under which the plaintiff was dispossessed had 
nothing to do with him. A stranger thus ousted has his remedy in the 
Mamlatdar's Court —Antu v. Vishnuil) ; Chinaya^. Gaiigava (2); Kasam- 
saheb v. Maruti (3j : Mulchand v. Chhagan (4). 

Manekshah J. Talcyarkhan, appeared for opponent No. 1 (dofendanb 

1 )_We submit that the Mamlatdar having once decided on the ground 

of possession, the plaintiff should seek his remedy in a Civil Court on the 
basis of his title if he has any. It has been held that dispossession under 
a wrong decree cannot give rise to a cause of action in a Mamlatdar’s 
_ Ramchandra Subrao v. JRavj'i (5) ; Manikchand v. Daji{6). 

Bhagavat in reply :—The dispossession in the cases relied on was in 
execution of the Civil Court’s decrees and not in execution of a Mamlatdar’s 
decree as in the present case. There is a distinction in the execution under 
the Mamlatdar's Courts Act and the Civil Procedure Code. In the latter 
if a stranger is ousted he has his remedy under the Code. In the Mamlat¬ 
dar’s Courts Act there is no such remedy, and. therefore, a fresh suit before 
the Mamlatdar is the only remedy. 


JUDGMENT. 

[3991 Jenkins, O. J.—The sole question in this case is whether the 
defendant No. 1 obtained possession otherwise than by due course of 
He obtained that possession by the execution of a decree which had 
the result of ousting the present plaintiff then in possession and who 
was nob a party bo the suit in the Mamlatdar’s Court. That decree 
expressly directed that possession should be obtained from the defendants 
in that suit and handed over to the then plaintiff (now defendant No. 

It baa been decided and repeatedly recognized by the oases Mulchar^ 
V. Chhagan (4) ; Kasam Saheb v, Maruti (3) ; Ohinaya v. Gangava 
and Antu v. Vishnu (1)—that under such oiroumstanoes a person oustea 
in execution of a decree of the Mamlatdar’s Court, bo which he was 
no party, can himself bring a suit for possession in the Mammtdar s- 
Court against the person by whom he was ousted, and ^ the defendant in 
such a suit cannot rely on the fact of his having obtained possession in 
execution of a decree against other parties as a bar to the jurisdiction o 
the Mamlatdar. This course of procedure has been so long sanobionea- 
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that we think it would not be right for us now to depart from it notwith¬ 
standing the decisions in the cases of Rarnchandra Subrao v. Ravji (1) 
and Manikohand v. Da-ji (2), which possibly can bo distinguished. 

^Ve must, therefore, make the rule absolute, and, as the IVXamlatdar 
found the facts in favour of the plaintiff, we reverse the order dismissing 
the suit and pass a decree in favour of plaintiff, with costs throughout. 

Rule made absolute. 


24 B. 400 = 2 Bom. L.R. 220. 

[400] APPELLATE CIVIL. 

Before Sir R.R. Jenkins^ K.t., Chief Justice, aud Mr, Justice Candy. 


IvARAIilA Nanubhai INIahomedbhai {Original Defctidant}, Appellant 
V. Mansukhram VakHaTchand iOrigmal Plaintiff), Respondent.^ 

[14th February, 1900.] 

Contract of sale—Delivery of possession—Payment of the whole of the purchase-money — 
Registered conveyance not executed — Transfer—Atttxchmeni — Vendor having no 
attachable interest — Transfer of Property ct (IV Of lHQi), ss. 40. 54, 65 (6j (5) — 
Trusts Act {II of 1862}, s. 91. 

Under a contract of sale with respect to certain fields, possession was delivered 
to the vendee, and the whole of the purchase-money was paid to the vendor, 
but the trau.'^fer was not ofiecced, as the necessity registered conveyance had not 
been executed. Subsequently a judgment-creditor of the vendor sought for a 
declaration that the fields were liable to be attached and sold as the property of 
the judgmeut-debtoc. Before the case was decided by the Court of first instance, 
a registered conveyance bad been executed* 

Reid, that the judgment-debtor was nothing more than a bare trustee and 
bad no attachable interest in the property. 

Hormafji v. Keshav (3) distinguished. 

[F., 26 A. 266 (270i = 24 A W.N. 0 ; R.. 5 Bur.Ii.T. 296= 18 Ind. Cas. 524 = 6 L.B.R. 
170 ; 7 L. B. R. 170 ; D., 36 C. 920 (922) = 4 Ind. Cas. 414 ; 29 M. 336 (347) = 16 
M.L.J. 395 = 1 M.L.T. 153.1 

Second aupeal from the decision of Rao Bahadur D. G. Gharpur, 
Additional ITirst Class Subordinate .Judge of Ahmedabad with appellate 
powers, reversing the decree of Rao Sabeb Karpurram M. Additional Joint 
Subordinate Judge. 

The plaintiff sued for a declaration that certain fields belonged to his 
judgment-debtor Jivanlal Chhotalal, and that ho had a right to have 
them sold in execution of bis decree No. 3058 of 1894. He alleged that 
the fields belonged to his judgment-debtor and as such he attached them 
in execution of liis clecrea under Darkliast No. 754 of 1896, and that the 
defendant having applied for the removal of the attachment, the attach¬ 
ment was raised on the 9th December, 1897. 

The defendant answered Cnter alia) that the fields did not belong to 
the plaintiff's judgment-debtor Jivanlal ; that bo bad sold them to the 
defendant for Rs. 900 in October, 1893 ; that since then the defendant had 
been in possession ; and that the plaintiff had no right to have them sold. 

C401] The Subordinate Judge found that the fields did not belong to 
Jivanlal and tbab the plaintiff had no riglit to attach them. He, therefore, 


• Second Appeal No. 730 of 1999. 
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dismissed the suit;, observing in his judgment that the defect in the defend¬ 
ant’s title (owing to there being no registered conveyance) was cured, 
inasmuch as a conveyance was, pending suit, reduced to writing and 
registered under a decree obtained by the defendant against Jivanlal for 
specific performance of the contract of sale. 

On appeal by the plaintiff the Judge, relying on s. 54 of the 
Transfer of Property Act (IV of 1882) and the decision in Hormasji v. 
Kesha'O (1), found that tho purchase by the defendant was invalid because 
• it was not accompanied by a registered conveyance. He, therefore, 
reversed the decree and allowed the claim. 

The defendant preferred a second appeal. 

Ijallubhai A. Shah^ for the appellant (defendant).—W© became the 
equitable owner of tho lands in dispute, inasmuch as wo paid the purchase- 
money and obtained possession although no registered conveyance was 
passed to us simultaneously with the transaction. The plaintiff’s judg¬ 
ment-debtor had no attachable interest in the property at the date of tho 
attachment. The provisions of s. 54 of the Transfer of Property Act are 
not exhaustive—for instance, see s. 65 (6) (5), which creates a charge 
upon the property under certain circumstances. The ruling in Hormasji 
V. Keshav (1) does not apply. It was a case of a purely executory 
contract which was covered by tho last clause of s. 66 of tho Transfer of 
Property Act. The present case is quite different. The principle enunci¬ 
ated in the case of 25agdu v. Panchamsing (2) ought to be followed. Here 
the original defect in our title has been cured by tho execution of a 
subsequent registered sale-deed. Tho judgment-debtor having no right, 
title or interest which he could honestly sell, the auction-purchaser would 
get nothing under the sale. 

[Jenkins, O, J.—Section 91 of the Trusts Act makes the point 
quite clear.] 

[402] Krishnalal M. Jhaveri, for the respondent (plaintiff).—Tho 
provisions of s. 64 of the Transfer of Property Act are clear, and without 
a registered conveyance no title could pass to the defendant. The case 
of Hormasji v. Keshav (1) is a direct authority on the point. The 
decision in Papireddi v. Narasareddi (3) also supports our contention. A 
conveyance executed subsequent to tho attachment cannot help the 
defendant. On the date of the attachment the title was vested in the 
judgment-debtor. The plaintiff nob being a party to the suit brought by 
tho defendant against the judgment-debtor for specific performance of 
contract, the decree is not binding upon him. 

JUDGMENT. 

Jenkins, C. J.—The facts are clear. The plaintiff sought for a 
declaration that the fields in dispute can be attached and sold as the pro¬ 
perty of his judgment-debtor Jivanlal. Put Jivanlal had in 1893 sold these 
fields to the present defendant for Rs. 900, which sum was paid at the time 
possession was given to the purchaser. Transfer, however, was not effected, 
as the necessary registered conveyance had not been executed. The lower 
appellate Court, therefore, held that, at the time of tho attachment in 
1896, Jivanlal had an attachable interest, relying on the decision of 
Starling J., in Hormasji v. Keshav (1). In that case no purchase-money 
had been paid. Here the purchase-money, as shown above, was paid 
when possession was given to tho purchaser. Reliance has been placed 
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on the concluding words of s. 54 of the Transfer of Property Act, which 
provide that a contract “ does dot, of itself, create any interest in or 
charge on ” the property sold. But the answer is that here reliance is 
not placed on the contract of sale alone ; there is something more : there 
is possession and payment of the whole of the purchase-money ; and that 
this makes a material difference is manifest from s 55 (6) (6), which 
entitles the purchasers to a charge on the property for the amount pf any 
purchase-money properly paid by him. Heference may also be made to 
s. 40 of Transfer of Property Act and to s. 91 of the Trusts Acts. 
Furthermore, before this case was decided by the Court of first instance, 
a registered conveyance had been executed, so that the C4033 purchaser’s 
title was perfected, and it would bd^impossible for us to cancel that deed. 
It is not suggested before us that the decree for specific performance was 
wrongly given. We hold that from September, 1893, Jivanlal was 
nothing more than a bare trustee and had no attachable interest. 

Under these circumstances we must reverse the decision of the 
lower appellate Court and restore that of the Second Class Subordinate 
Judge, dismissing the suit with all costs throughout on plaintiff. 

Decree reversed. 


24 B. 403 = 2 Bom. L.R. 778. 

ORIGINAIj civil.. 

Before Str L. S. Jerihins, Bt., Chief Justice, and Air. Justice Candy. 


LakhmichaND Ramchand {Original Plaintiff), Appellant v. ChotooraM 
Motiram and another {Original Defendants), Respondents.’*'' 

I29th and 30th March, 1900.] 

Principal and — Agent—Revocation of authority—InUresl of agent in property-^ 

Exercise of authority so as to bind principal—Contract Act (/j? of 1872), ss. 201, 
^02, 203—Counter-claim—Permission to extend — Practice. 

The plaiotifl received iDstractions by letter from the defendantd to purchase 
cotton on tboic behalt. This letter was received by tbo plaintiff before a telegram 
sent by the defendants the next day revoking the order reached him. Tbo plaint¬ 
iff replied by letter stating that the telegram bad arrived too late and that the 
purchase bad already been made. In (act, tbo plaintiff bad merely appropriated 
to tbo defendants a contract entered into by bimsclf with a third party the day 
before the defendants' order reached him. 

Held, that tbc telegram was a revocation of tbo order contained in the letter of 
the previous day. 

Held, further, that tbo plaintiff had no such intcre.-t in the subject-matter of 
the agency as to prevent its termination ; nor bad he exeroisod his authority so 
as to bind bis principal, no contractual relation with any third person having 
been created before the receipt of tbo telegram. 

The defendants owing to their ignorance of the true facts did not include in 
their counter claim certain sums paid by them to the plaintifi in part-payment 
of the alleged losses incurred in respect of tbo purchase and ro-salo of the aforesaid 
cotton. 

Held, that the lower Court (KusSfcJLIj, J.) bad rightly permitted the defend¬ 
ants to put in a supplemental written statement extending their counter-claim 
so as to inoludo those items. 

[404] The plaintiff allogei in his plaint that the dofendants in Sep¬ 
tember, 1896, instructed the plaintiff’s firm as their commission agents 

• Suit No. 37 of lb99 ; Appeal No. 1052. 
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in Bombay fco purchase on their account 100 bales of cotton for delivery 
between the 15th and 25th of March. The plaintiff alleged that in 
accordance with these instructions he purchased the cotton at the rate of 
Rs. 235 per khandi. On the approach of the due date the market-rate 
having fallen, the plaintiff called on the defendants to give security for 
the due fulfilment of the contract, and the defendants accordingly de¬ 
posited with the nlaintiff 45 pullas of cotton and paid to the plaintiff a 
sum of Rs. 500 on account. The plaintiff alleged that he thereupon took 
delivery of the 100 bales on the defendants’ account. Considerable 
correspondence passed between the plaintiff and defendants concerning 
the advisability of selling the cotton, which had greatly fallen in value. 
Finally the defendants gave definite instructions do the plaintiff to sell, 
and on the 17bh December, 1897, the cotton was finally sold at Rs. 161-4-0 
per khandi. The plaintiff sued defendants for the difference between 
Rs 235 and Rs. 161-4-0 per khandi and for sundry costs and expenses. 
In their account annexed to the plaint the plaintiff gave the defendants 
credit for three sums of Rs. 800, Rs. 400 and Rs. 396 paid to him by 
them on account and in respect of this transaction. The defendants in 
their written statement admitted having instructed the plaintiff to 
purchase 100 bales of cotton on their account, but stated that they are 
not aware as to whether the plaintiff’s Bombay firm entered into a 
contract for the purchase thereof at the rate of Rs. 235 per khandi as 
alleged in the plaint, and put the plaintiff to the proof of the same.” They 
also pub the plaintiff to proof of his allegations that he had taken delivery 
of and sold the said cotton on their account. They counter-claimed in 
respect of the 45 puUas of cotton deposited as security on the defendants 
paying to the plaintiff what might be found due to him on the proper 

accounts being taken. 

At the bearing before Mr. Justice Russell it apoeared that the order 
to purchase was despatched from Jamnor by the defendants on the 
276h of September, 1896, and would in duo course arrive in Bombay 
on the 28th September, and that on the moroing [405J of the 28bh 
September the defendants sent a telegram to the plaintiff countermanding 
the order. In a letter dated the 28th September the plaintiff informed 
the defendants that thoir telegram had been received at 2-30 P.M. on that 
day, but that the purchase bad been effected before the receipt of the 

telegram. _ « . , t l j ... 

The plaintiff put in a contract with one Goviodas Liachmonoas 

representing it to bo the contract for the purchase of 100 bales, at Rs. 235 
per khandi, io respect of which he sought to hold the defendants liable. 
This contract was dated the 27th of September. The plaintiff bought 200 
bales more for other constituents from Govindas Lacbmondas, and finally 
sold all the 300 bales bo him. He stated that on the due date he had to 
receive 1,00 bales from one Naranji Dwarkadas and that he had appro¬ 
priated these to the defendants. The conbracc with Naranji Dwarkadas 
was dated the 6th of July, 1896, and purported to be a sale by Naranji 
Dwarkadas of 100 bales of cotton at Rs. 205 per khandi. ^ 

On this state of facts Mr. Justice Russell held that the plaintiff had 
without any intimation to the defendants sold to and purchased from t e 
defendants his own goods. That, in consequence, his duty and his inter^ 
were in direct conllict, as the greater the fall in the market the greater t o 
profit accruing to the plaintiff, the lukewarmness observable in the advice 
given by him to the defendants to sell the cotton as shown by the corres¬ 
pondence being tracoable fco this oiroumstanoe. He accordingly diamisse 
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the plaintiff’s claim, but reserved judgment upon the defendants’ counter¬ 
claim. At the resumed hearing the defendants asked for leave to amend 
their written statement by adding a counter claim in respect of the 45 
pullas deposited as security and in respect of the sums paid by them to 
the plaintiff on account of the transaction sued on in the plaint, which 
under the Court’s ruling were improperly demanded by the plaintiff. 
The learned Judge granted the leave applied for, and gave judgment for 
the defendants for the full amount of the counter claim as set out in the 
amended written statement. 

The plaintiff appealed. 

Starling (with him Z>ayar), for the anpellant. 

Lang, Advocate General (with him Hobertson), for the respondents. 

JUDGMENT. 

[406] The judgment of the Appeal Court was delivered by 

Jenkins, O. J. (who after stating the facts, and holding that the 
telegram of the 2dth September was clearly a revocation of the order 
contained in the letter of the previous day, proceeded :) 

The further question arises, whether any of the circumstances indica¬ 
ted in ss. 201, 202 and 203 of the Contract Act intervened. 

The combined result of these sections is that the principal has power 
to revoke, unless the agent has an interest in the subject-matter of the 
agency, or unless the agent has exercised his authority so as to bind his 
principal. First, can the agent be said to have had an interest in the 
property in this case ? Clearly not ; the interest which the agent has in 
effecting a sale and the prospect of remuneration to arise therefrom are 
not such an interest as would prevent the termination of the agency. Is 
there, then, anything in s. 203 which precluded the defendants from 
revoking the authority ? I think not ; for at no time was the authority 
so exercised as to bind the principal ; no contractual relation with any 
third party was at any time created before receipt of the telegram revoking 
the agent’s authority. 

It is further contended that Kussell, J., gave too much by way of 
counter claim. The defendants having only counterclaimed in their original 
written statement in respect of 45 pullas of cotton, that alone should have 
been awarded to them. 13ut the plaintiff has himself to thank for the 
defects of tiie counter claim. If the plaintiff had placed the full facts 
before the defendants, the claim would have been made from the begin¬ 
ning. Russell. J. was, therefoi*e, perfectly right in allowing the defendants 
to put in a supplemental written statement. It is not suggested that the 
extension of the counter claim has caused any damage to the plaintiff 
beyond Qompelling him to pay what he is bound to pay. W© see no 
reason to interfere with the discretion exorcised by Russell, J., which we do 
nob think went beyond what the justice of the case required. 

Appeal dismissed. 

Attorneys for plaintiff.—Messrs. Bicknell, Merzvanji and MotilaL 

Attorneys for defondaiits.—Messrs. Likshit and Dhmijisha. 
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[407] APPELtiATE CIVIL. 

Before Sir L.B. Jenkins, Kt., Chief Justice and Mr, Justice Candy. 

K.ASHINATH GOVIND {Original Plaintiff), Appellant v. Anant SitaRAM- 
liOA {Original Defendant), Respondent.^ [11th December, 1899.J 

R Jurisdiction—Sxiit to establish right to a share in certain income—Proverty having a 

foreign oriain—Inccmes received toUhin the jurtsdxcHon of the Court Questton of 
title ^lot involved—Jurisdiction of the Court to entertain the suit—Civil Procedure 
Code {Act XIV of 1882.', ss. 16 and 17. 

All property having a foreign origin is not outside the jurisdiction of a British 

“The Courts of Equity in England are, and always have been. Courts of con- 
sci'-Dce operating in personam and not in rem ; and in the exercise of this per¬ 
sonal jurisdiction they have always been accustomed to compel the performa^e 
of contracts and trusts as to subjects which wye not either locally or roftowe 
domiciUi within their jurisdiction.- Q’he jurisdiction of Courts in India is 
governed and must be ascertained by the same principles except so far as they 
may be at variance with legislative enactment, 

Ewing v. Orr Ewing (D followed. ^ 

The plaintiff sued in the Court at Nasik in British India to establish t«8 right 
to a share in the income derived from certain grants of land situate outside of 
British India, but received by the defendant within the jurisdiction of the 

Nasik Court. . ^ . . 

Held, that the suit was within the jurisdiction oi the Court, there being no 

dispute aa to title. 

Keshivv. Vinayah (2) distinguished, 

[D.. 122 P.B. 1908.3 

Second appeal from the decision of Rao Bahadur D. G. Gbarpui-o, 
Assistant Pirsb Class Subordinate Judge of Nasik with appellate powers, 
reveling the decree of Rao Saheb L. K. Nulkar. Second Class Subordinate- 

plaintiff, who was a member of one of three branches of pujaris 
(worshippers) attached to the temple of Ram at Nasik, sued to establish 
his right to a third*share in four incomes and also to recover the arrears 
due to his share. One of the said incomes consisted of the revenue of a 
village called Bbagatvadi in the Nizam's territory and another of an 

annuity from the Chief of Ramdurg. 

[408] The defendant answered {inter alia) that the Court bad no 
iurisdiction to entertain the suit; that the properties were acquired by bis 
ancestors after a division had been elfected between the branches 
pujari families; that the plaintiff had, therefore, no right to sue; and that 

the claim was time-barred. • i i. « 

The Subordinate Judge found that the claim as regards the right to 

share in the incomes aa well as to arrears thereof for yca^ 

to the suit was not time-barred ; that the jagh.r of Bhagatvad. and the 

annuity from Ramdurg wore acquired by the defendant a branch fo 

idol of Ram at Nasik and were in their possession, but not as the seu- 

acquired property of that branch ; that the two other propel ties 

acquired by the defendant's ancestors as their self-acquisitions 

tion ; that the Court had jurisdiction to entertain the suit: god that the 
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plaintiff was entitled to a third share in the Bhagatvadi and Hamdurg 
incomes only and to his share of arrears in those incomes for three years 
prior to the suit. He, therefore, awarded the claim to the extent above 
mentioned and rejected the rest. 

On appeal by the defendant the Jadga reversed the decree and 
dismissed the suit in toto on the ground that the Court had no jurisdiction 
to entertain the suit. The following is an extract from his judgment : — 

Bhagatvadi village is admittedly out of the local jurisdiction of any 
Civil Court in British India. The same is the case with the Bamdurg 
treisury from which the allowance in suit is received. These are 
the only two properties with which this appeal is concerned, there 
being no appeal by plaiobiff against the dismissal of his claim in 
regard to ocher properties. Being situate out of British India, British 
Courts have no jurisdiction to entertain a suit regarding the former 
properties. The case K^eshav v. Vinayak (Printel Judgments. 1897, 
page 425) is on all fours with the present. It is urged by jM r. Vaidya 
(plaintid’s pleader) that plaintiff's suit is concerned witn the money 
received here in Nasik although from sources outside the jurisdiction of 
this Court. This was precisely the argument used by Mr. Chaubal in 
Keskav v. Vinayak, and chair Licrdships disallowed it. I do not think 
that there is any real di-itinetion between that case and the present ; and 
I, therefore, hold that this Court has no jurisdiction.” 

The plaintiff preferred a second appeal. 

Robertson with iV.B Pendse, for the appellant (plaintiff).—The only 
question in the case is whoUior the Subordinate Judge’s Cnurt at Nasik 
had jurisdiction to entertain the suit. We contend [409] that it had. 
The allowances in suit were granted for the performance of the puja, the 
offering of naivedya, and for defraying the expenses of the idol of Ram 
at Nasik. The plaintiff*, defendant and a third person are pujaris and 
they incur expenses in equal shares. The Judge has relied upon Keshav 
V. Vinayak (1). But tliat decision has no application to the present 
case. In that case there was a dispute as to title, while in the present 
case our title is not denied, and what we claim is that our one-tlaird share 
in the allowances should be declared. Virtually this is a suit for money 
had and received by tho dofendint. The sources of fclie income are, 
no doubt, situate beyond British India, but the incomes are received in 
British India. Thereforo Courts in British India have clearly jurisdic¬ 
tion to entertain a suit like the present. The parties are bound by 
contract, and, further, they are in the position of trustees —Penn v. Lord 
Raltitnore (2). 

Daji A. Khare, for the respondent (defendant) : — In the plaint a 
declaration is sought in connection with property situate outside British 
India. Tho property in suit consists of allowances which have been 
held to be immoveable property. According to s. 16 of the Civil 
Procedure Code a suit for immoveable jiroperty must be tiled in the Court 
within tho local limits of whose jurisdiction the property is situate. 
Therefore the Court at Nasik had no jurisdiction to entertain the suit. 

Robertson, in reply.—Civil Procedure Code applies to property in 
Britisli India. Tho properties in disi^ute being situate within tlio territo¬ 
ries of the Nizam and tho Chief of Ramdurg, s. 16 of the Civil 
Procedure Code has no application. .^11 tlio parties reside at Nasik and 

(II 23 B. 22. ( 2 ) (1750J 1 VV. aaJ T L-C. 755. 
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fche allowaDced are also receivable afc that place. Therefore s. 17 of tho 
Code applies. 

JUDGMENT. 

Jenkins, C. J. —The plaintiff has brought this suit to establish his 
right to a one-third share of four incomes aad bo recover Rs. 2,761-10-8 
from the defendant as his share of those incomes. In the first Court a 
24 B. 407 decree was passed in his favour, but on appeal that decree was reversed 
2 Boro. L.R. qq the ground that the Court had no jurisdiction. From this reversal 
47. the present appeal is preferred. 

C4103 The judgment of the lower appellate Court purports to proceed 
on the case of Keshav v. Viiiayak (1), and on the assumption that it is on 
all fours with the present case the Judge held that there was no jurisdic¬ 
tion. It is to be regretted that the lower appellate Court should not have 
gone more closely into the facts and have determined what they actually 
were, for though the judgment under appeal may in the end prove to be 
justified by the facts when they have been ascertained, the judgment is of 
such a meagre character that we have no alternative but bo send it back. 
No doubt the case on which the lower appellate Court relied bears a 
superficial lesemblanco to the present; but had the Judge closely examined 
that case, ho would have perceived that the reasoning on which it was 
based has no application to the case the appellant seeks to establish. 

In fact, this case only illustrates how important it is that Courts 
should first ascertain with accuracy and appreciate the facts under consi¬ 
deration before turning their attention to the authorities. Now all that 
was decided in Keshav v. Vinayak is that a Court will nob determine the 
title to land situate in a foreign jurisdiction: the learned Judges did not 
purport to lay down any new principle, but they simply applied to the 
facts of that case a well-established and elementary rule of law. 

It is conceded here that the ostensible title to the land is with the 
respondent ; but it is claimed that the rents, when they are received, are 
burdened with an obligation arising out of contract or trust, as a result 
of which the plaintiff is entitled to succeed in the claim ha makes. The 
appellant may or may not succeed in making out this case; bub the 
lower appellate Court has failed to entertain it. When the Court has 
determined what the true facts are, then it will be time enough to 
consider whether they fall within the rule which governed the decision 
in KesJiav v. Vinayak. 

The lower appellate Court seems to have thought that all property 
which had a foreign origin was outside the jurisdiction of the Court : 
this however, is not a correct view of the law. 

[411] The general principle is clearly stated by Lord Oottenham in 
Ex parte Pollard (2), where be says (pp. 250-1) : " If indeed the law of the 
country where the land is situate should not permit or not enable the 
defendant bo do what the Court might otherwise think it right to decree, 
it would bo useless and unjust to direct him to do the act ; but when 
there is no such impediment the Courts of this country, in the exercise of 
their jurisdiction over contracts made here, or in administering equities 
between v)arties residing here, act upon their own rules, and are not 
influenced by any consideration of what the effect of such contracts might 
bo in the country where the lands are situate, or of the manner in which 
the Courts of such countries might deal with such equities.'’ Then, again, 

(2) (1810) Mont, and Obit. 339. 
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is laid down by Lord Selborne in Ewing v. Orr Ewing (1) : The Courts 

ot ^Equity in England are, and always have been, Courts of conscience, 
operating in personam and not in rent : and in the exercise of this personal 
jurisdiction they have always been accustomed to compel the performance 
of contracts and trusts as to subjects which were not either locally or 
ratione domicilii within their jurisdiction. They have done so, as to land, 
in Scotland, in Ireland, in the Colonies, in foreign countries.” 

In my opinion the jurisdiction of Courts in this country is governed 
and mnst be ascertained by the same principles except so far as they may 
be at variance with legislative enactment. 

But, then, it has been argued by jMr. D. A. Khare that regard must 
be had to s. 16 of the Code of Civil Procedure. In my opinion, however, 
that section presents no difficulty. The suit, I agree, does not fall within 
the terms of that section, because it is excluded by the explanation ; still 
the principle enunciated by Lord Cobtenham shows that it is a suit that 
will lie ; and as s. 16 has no application, the forum is to be determined by 
reference bo s. 17 of the Civil Procedure Code. It is not suggested that the 
provisions of that section have not been observed in this case. 

Por the reasons I have expressed, the decree of the lower Court must 
be reversed and the case x*emanded that it may be disposed [412] of 
according bo the merits. The costs of this appeal will follow the result. 
Candy, J.—The subject-matter of this appeal is the income from 
the jaghir village of Bhagatvadi in the Nizam’s dominions and certain 
money remitted annually by the Ramdurg treasury, which are x'ecoived 
by the defendant, one of the pujaris of the well-known temple of Ram in 
Panchwati (Nasik). Plaintiff is another pujari of the same temple, 
Ganesh Ramchandra (called also Ganpatibova) being the third. These 
parties are related as sliown in the following ” tree ” : — 


I 

Sakhara cn 

1 

Sitaram 

I 

Anant 

(Delendaot). 


I 

Gopal 

I 

Bbiku 


Malharbhat 

1 


I 

Ramkrishoa 


1 


I 

Ramcbaodra 


I 

Bal 

I 


I 

Atmaram 

I 


1 

Tukaram 

I 


Govind Lakshman. 

I 

Kasbinath 

{PlaintifI). 


! 

It-imcbandra 

I 

Ganc^b- 


It is admitted that tlie above mentioned income and cash allowances 
are endowments of the said temple, and that tliey wore grants to defend¬ 
ant’s father and grandfabhor after defendant’s branch had separated 
from the branches of Ramkrishna and Atmaram. Defendant, therefore, 
is the grantee and entitled to receive the said items of endowment. 

But plaintiff* alleges that by express agreement between the moinbers 
of the family, and by the custom of bbe pujari vabau, all endowments 
are shared by the three pujaris for the expenses of the worship, and that 
after deducting such expenses, the balance is divided among the three 
branches. Defendant denied this allegation, and pleaded {inter alia) 
that the endowments in question wore under his solo management, while 
admitting that the said endowments were for the services and expenses 
of the god. 
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This was the main issue in the Court of first instance; and the 
Subordinate Judge found in favour of the plaintiff. 

On the question of jurisdiction he said : ** The plaintiff only seeks 
to establish his right to share in the incomes after they [413] come into 
the hands of the defendant, and to get arrears of the incomes already 
received by defendant in Panehwati, Nasik. This Court has, therefore, 
jurisdiction.*’ 

In appeal to the District Court the Subordinate Judge, A. P.. 
reversed that decision, holding, on the authority of the case of Keshav v. 
Vina7jak (1), that the Courts in British India had no jurisdiction. 

This is the question which has been argued in second appeal. 

In my opinion the case of Keshav v. Vinayak is clearly distinguishable 
from the present case. In that case the grants had been made to a 
common ancestor of the parties, and the question for decision was 
whether the grant was to the grantee and his heirs to the exclusion of 
collaterals, or whether it was a grant to the grantee and all the members 
of the family. 

Here there is no such question. The grants were admittedly to the 
father and grandfather of defendant. Thera is no dispute as to title. If 
the plaintiff's allegations are correct, to refer him to the Nizam’s or 
the Ramdurg Courts will amount to a denial of justice. For those 
Courts would naturally say. we have nothing to do with any arrange¬ 
ment which the grantee and his co-pujaris, the members of his family, 
make when the funds are received at Nasik : all we know is that the grant 
was to A B for the worship of the temple and the income is remitted 
to A B’s representative. There is thus no claim to be determined according 
to the law in force at Ramdurg or in the Nizam’s dominions. In Keshav 
V. Vinayak the Judges were careful to note that in the case before them 
the defendants were in no fiduciary relations with the plaintiffs, nor bound 
by contract with them. In the present case evidence was produced— 
whether reliable or not—with the object of showing that by express 
contract and also by implied contract, as shown by the custom of the 
vatan, the three pujaris were bound—to adopt the expression used by the 
learned counsel—to “ pool”, all endowments. That is the question for 
decision. It is obviously notone for the determination by any foreign 
Court. Hundreds of shrines in British India receive large endowments 
from States outside [414] British India. The management and expendi¬ 
ture of those endowments are continually the subject of arrangement and 
contract between the various parties who conduct the management of the 
shrines. To say that the Court, in whose local jurisdiction the money is 
received and expended and the parties reside, has no power to determine 
questions as to the management of the funds quite apart from the title to 
the grant, which may not bo in dispute, seems to me to amount to a denial 
of justice. 

In the view which I take of the facts, this is not a suit in respect of 
immoveable property, and. therefore, s. 16 of the Civil Procedure Code 
does not apply. 

I would reverse the decision of the lower appellate Court and remand 
the case for decision by the District Court on the merits. Costs to abide 
the result. 


Decree reversed and case remanded. 
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APPELLATE CIVIL. 

Before Air. Justice Bar sons and Mr. Justice JEianade, 

Ranohoddas and another {Original Plauitiffs), Appellants v. 
JugaIjDAS and another {OrigUial Defendants)^ Respondents.*' 

[lifch December, 1899.1 

Alah'^m^do'tv laio —Sbaff^— Pre-etnxnion—Higlii at support '‘^(ippendages of property "— 
Koseinent—'''Participatcr in the appcyxdages oj property.'* 

The right of sha^a (or pr^-emption) belongs first to a partner in the property 
sold, secondly, to a participator in its appendages, and thirdly to a neighbour. 

The right of support is not an appendage to property ; it is merely included in 
the incident of neighbourhood. 

A's liouse adjoined the house in dispute towards the cast. B’s house adjoined 
the bouse in dispute towards the south, and was separated from it only by a wall. 
B’s house wa.s subject to the easement of support iti favour of the house in dispute. 
A’s bouse was subject to tbe casement of receiving and carrying ofi the i;aia-water 
falling from the roof of the disputed bouso. 

TTeld that A as owner of tbe servient tenement was a “ participator in tbe 
appendages” of the house in disput«>. and. as such, had a preferential right to 
purchase tbe bouse in dispute over IB, who was a mere neighbour. 

[41S] Second appeal from the decisioa of R. G. O. Lord, Assistant 
Judge, F. P., at Broach. 

Suit for pre-emption. The house in dispute belonged to defendant 
No. 1. Plaintifl's* house adjoined the house in dispute towards the east. 
Defendant No. 2’s house adjoined it towards the south. The roof of the 
bouse in dispute projected over the terrace of the plaintiffs' house, so 
that the rain-water from the roof fell into the terrace. 

On 18th August, 1897, defendant No. 1 sold the house in dispute to 
defendant No. 2. 

Thereupon the plaintiffs filed the present suit to enforce their right 
of pre-emption. 

Tbe Court of first instance rejected the plaintiffs’ claim, holding 
that plaintiffs wore mortgagees, and not owners of their house, and as 
such h'ld no right of pre-emption, and that even if they were owners, 
defendant No. 2 had a prefarontial right to purchase the house (1) because 
he was a next door neighbour, and (2) because tiie wall between bis 
house and that in dispute was the common property of both. On these 
grounds the suit was dismissed. 

On appeal, the Assistant Judge confirmed the first Court’s decree. 
His reasons wore as follows : — 

Defendant’s liouso is bsside the house in dispute, and separated 
from it only by a wall, while plaintiff’s house is behind and is subject to 
an easement or receiving tlia water from the roof of the house in dispute; 
so much is admitted. Tiie Suhnrdinato Judge presumes the wall between 
defendant’s house and that in dispute (which wo shall call A for short¬ 
ness, plaintiff’s being P and defendant’s D) is a party wall, and then 
rejects plaintiff’s claim on the ground of the superior edaim of defendant 
as co-ov/nor of the party wall. But the wail is described in defendant’s 
sale deed (the only evidence on the point in the suit) as the property of 
defendant, which, as an aamission, should defeat the presumption. TIow*- 
ever. ic is clear that the house D is then subject to an easement of support 
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JUDGMENT. 

Parsons, J.—This is a suit for pre-emption. The Subordinate Judge 
dismissed it, holding that the plaintiffs bad no right of pre-emption, first, 
because they were not owners, but mortgagees only, of the house in respect 
of which the right was claimed, and second, because the right of the defend¬ 
ant No. 2 to pre-emption was better than the plaintiffs*; he was a next door 
neighbour, and the wall between his house and that in dispute was a party 
wall, the common property of the owners, whereas the plaintiffs were merely 
owners of a servient tenement. The Assistant Judge summarily dismissed 
the appeal filed by the plaintiffs; he was of opinion that the wall between 
the house in dispute and the house of defendant No. 2 was not a party wall, 
but he thought that the house of the defendant No. 2 was bound to support 
the disputed house, and hence that both the defendant No. 2 and the plaint¬ 
iffs were participators in appendages and also neighbours, and that as the 
house of the defendant No 2 was in the same street as the disputed house, 
the latter had a preferential right to purchase the house. It appeazs to me 
that this is not a correct decision. In their plaint the plaintiffs based their 
right upon the allegations that originally their house and the disputed house 
formed one bouse, and that the roof of the disputed house projected over 
C4l7j their house which bad to receive and carry off the water from its 
loof. In addition to these allegations, Mr. Kalabhai argued in this Court 
that there was a right of way through the disputed bouse to the house of 
the i^laintiffs as described in the Exs, 33, 34 and 35. There is no 
finding by the Judges of the Courts below as to anything more than that 
the plaintiffs’ house is subject to the easement of receiving and carrying 
off the water which may fall fi*om the roof of the disputed house ; there¬ 
fore, as they rightly say, the plaintiffs’ house is a servient tenement and 
the disputed house is a dominant tenement. Their finding as to the 
defendant’s house is conflicting. The Subordinate Judge found that there 
was a party-wall between them, the Assistant Judge, F. P., did not 
accept that finding, but thought that the defendant's house was subject 
to an easement of support in favour of the disputed house. No evidence 
whatever is pointed out to justify this opinion. Assuming, however, that 
it is correct, the fact that his house had to support the disputed house 
would not make the defendant a participator in appendages entitling him 
to rank above the plaintiffs. The right of sha^a belongs first to 
a partner in the property sold, secondly, to a participator in its append¬ 
ages, and thirdly, to a neighbour. It is admitted that the plaintiffs oome 

810 


in favour of house A, even though the wall is only fifteen years old, as tho 
easement necessary to give rise to the right of px'o-emption would, 

appear to be another thing from the perfected easement of the Easement 
Act. Macnaghten describes that class of pre-emptors as * participators in 
appendages,’ thus indicating a difference from an easemenc as known to 
Indian law. 

“ Both defendant and plaintiff, then, are in the second class of pre- 
emptors, and are also in the third as neighbours, but Amir Ali, p. 549, 
indicates a preference for the man in the same street over the owner of the 
bouse behind ; thus defendant is any how a preferable pre-emptor ta 
plaintiff, and the latter’s right is not valid as against the former.” 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

Kallabhai LalCuhhai, for appellants. 

N. G. Chandavarkar, for respondents. 
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wi6hin the second class, and as such they will rank above a neighbour— 
see Ghand Khan v. Naimat Khan (l). I can find no authority for 
holding that the right of support is an appendage to the property ; it 
seems to be merely included in the incident of neighbourhood. Thus, it 
is said in the Hedaya (2), “the laying of beams on the wall of a bouse 
gives a right of aha^^a from neighbourhood, bub nob from partnership, 
since this acb does nob constitute a partnership in the property of the 
house. In the same manner, also, a person who is a partner in a beam 
laid on the top of the wall is only held in the light of a neighbour. ** 

In Baillie’s Mahomedan Law, p. 476, a khalit is defined as a partner 
in its rights, as of water or way, and in the note it is stated that “ though 
rights of water and way are given as examples, it does not appear 
that a khalit in any other right than [418] these has the right of pre¬ 
emption. Amir Ali says the claim of a person who has a right of way is 
stronger than that of the person who has a right to discharge water 
over the land sold. In no work on Mahomedan Law can I find 
the right of support specifically mentioned, and yet it is one that would 
exist in almost every case whore premises adjoin each other as regards at 
any rate the land itself. I conclude, therefore, that it do3s not give a 
neighbour any greater right of pre-emption than ho would have as being 
a neighbour. For this reason I would reverse the decree of tbe Assistant 
Judge snmmarily dismissing the appeal of the plaintitfs. I cannot, in 
this second appeal, finally determine the first issue, because this Court 
is nob a judge of fact, and there have been no findings of fact arrived at 
by the lower appellate Court which dismissed the appeal without hearing 
tbe defendant. All I would decide is that the plaintiils, if they are found 
to be owners of a servient tonement, will have a right of pre-emption 
preferable to that of tbe defendant, if the claim of tbe latter is found 
to rest upon no higher litle than that of neighbourhood (including 
support). There has, however, been no determination by the lower 
appellate Court of any of the rights of the parties, and so I purposely 
leave them open. 

We reverse the decree of the lower appellate Court and remand 
the appeal to it for trial and decision on tiio merits after due notice to 
the defendants under the provisions of s. 652 and following sections of 
the Civil I^roceduro Code. All costs to bo costs in the cause. 

Ranade, J.—Tbe Assistant Judge has disposed of this anpeal 
under s. 551. Such a summary disposal of a case, in which the points 
in issue related to the rather complicated law of pie-emption, can hardly 
bo regarded as satisfactorv. The appellant*plaintiU’s claimed pre-emption 
on the ground, first, of their own bouse and the disputed bouse having 
belonged to the same owner, and secondly, on the ground that their house 
received the rain water from the eaves of the disputed house. On this 
double ground they claimed that their richfcs were superior to r.hose 
of the respondent, wlioso claim was based on the ground that his house 
was on the back side of the disputed house. The respondent on 
hio side contended that his house had a right of support from [419] 
the party-wall between the house in dispute and his own house. The 
Court of first instance dismissed the appellant-plaintiffs' claim on the 
ground (1) that they wore not the owners of the house in which they lived, 
but only mortgagees, and (2) on the ground that respondent was a next 

(1) 3 B. L. R. 20G. (2) Hamilton, 510. 
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door neighbour, and the party-wall was common to both bouses. On this 
double ground, respondent’s right was held to be superior to that of the 
appellants, whose right was founded only on the easement claimed about 
the rain-water. In appeal, the- Assistant Judge raised only one general 
issue. He did not agree with the first Gourt as regards the party-wall, 
which he held was not common, but notwithstanding this, he held that 
appellants* claim was not superior to that of the respondent, as though 
both were participators in appendages, and neighbours, yet respondent s 
house was in the same street, while appellant’s house was behind the 
disputed house. 

It is clear that the single general issue does not cover the several points 
in dispute, especially the one on which the lower appellate Court based its 
judgment. There is nothing to show whether the house in dispute 
is in the same street with tnat of the appellants house, or 
whether the house in dispute and respondent’s house are in the same 
street. The appellants’ contention all along was that the bouse they live 
in and the houoo in dispute beloug to the same owner. The house in 
dispute is in the corner of two streets, the appellants’ house being to the 
east of it, and respondents’ house bsing to the south of it. The question 
of the street neighbourhood cannot, therefore, be settled unless a separate 
issue is laid down and inquired into. Similarly, it must be considered 
whether the owner of a party-wall, supposing respondent was owner of 
the wall which is distinctly found agaiost respondent by the Assistant 
Judge, stands in the same position as a participator in appendages with 
an owner of a servient tenement, which receives rain-water from the 
disputed house. The owner of an easement of irrigation channel has a 
superior claim to a mere neighbour —Chand Khan v. ^aimat K.han{X). A 
part owner of the substance of the estate has a superior claim to the 
participator in appendages —Crolani Ali Khan v. Agurjeet 2?02/(2). The 
whole chapter on pre-emption in Baillie’s work, pp. 476—81, and the 
Precedents [4203 of Macnaghten, show clearly that the whole subject of 
pre-emption is very complicated, and a dispute such as this cannot be 
disposed of in a summary way by laying down a single general issue. I 
agree, therefore, with Mr. Justice Pai'sons in reversing the decree of the 
Assistant Judge and remanding the case for further inquiry after giving 
notice to both sides and laying down the proper issues. 

Decree reversed and case remanded. 


24 B. 420 = 2 Bora.L.R. 46. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Rayiade. 


Chunilal {Original Defendant No. 1). Appellant u. Bai Muli 
{Original Plainti^), Respondent,* [18bh December, 1899.J 

lYill—JJindu will — Construction—Vested remainder—Words “malak and waras.” 

A Hindu died, leaving a will which provided alia) as follows:-— 

“ After my death, my wife, if she be nlivo, is the rightful heir, and if she be not 
alive, and after the death of iny wife, my daugther Bai Nathi is my rightful belt 


Second Appeal No, 451 of 1899. 

(2) 17 W.R. 343. 


(1) 3 B. L. R, 296. 
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{liahdar ivarrts)”.“ As to my daughter Natbi. wborn I have, after the life¬ 

time of myself and of my wifo, appointed heir to my property, and as to the 
surplus the heir to the ^ame is my daughter Natbi.” 

The testator died in 1894 ; Natbi in 1895 ; and tbe wife in 1897. Tbereupon 
Lbe testator’s stop-motber claimed the property as his reversionary heir. 

Held, that uoder tbe will Natbi took an estate vested in interest from tbe 
testator's death, which would pass to her beirs ou her death, and tbe step-mother 
would have no title. 

There is uo real difierence in the meaning of tbe words “ warns ” (beirs) and 24 B. 420 — 
“ ynalak ” (owner). 2 Bom Lt R. 

[R., 35 B. 279 = 13 Bom. L.R. 471 : 17 C.L J. 630= 16 Ind. Gas. 809.] 46. 

Second appeal from the doci&ion of Rao Bahadur Ohunilal 
D. Kaveshvar, First Class Subordinate Judge of Ahmedabad. 

One Bogaldas Girdhar died in 1894, leaving him surviving a widow 
Fulkore, a daughter Bai Nathi, and a step-mother (the plaintiH). 

He left a will, which provided {.tyiter aha) as follows :— 

As to the money, ornaments, and immoveable property and sundry 
sums of money which may remain after deducting tbe said [421] expenses, 
to the same after me ii.e.,) after my death, my wife, if she be alive, is the 
rightful heir, and if she be not alive and (that is to say) after the death of 

my wife my daughter named Bai Nathi is my rightful heir.As to my 

one daughter Behen Natbi whom I have after tbe lifetime of myself 
and of my wife appointed heir to the property remaining after tbe 
deduction of all tbe expenses, she has been married to Desai (Chunilal 
Vitbaldas) bin Mahasukram of Kapadvanj, and as to the surplus which may 
remain out of the afoiesaid property after deducting therefrom the 
expenses and outlays which I and my wife may make so long as we are 
alive, the heir to the suine is my daughter Nathi.” 

Bai Nathi died in 1895. 

On 7th August, 1896, Fulkore sold the bouse in dispute to the defend¬ 
ant. Fulkore died shortly afterwards. 

In 1897 the plaintif)' filed the present suit to have the sale to tbe 
defendant set aside and to recover possession of tbe bouse. 

Defendant set up a jus tertii, contending that under Bogaldas’ will 
the property had vested absolutely in Bai Natbi, and passed on her death 
to her husband, and that the plaintiff had, therefore, no title to the 
property. 

Tlie Subordinate Judge hold that as Bai Nathi died before her mother, 
tbe bequest to her did not take effect, and that as the sale to tbe defend¬ 
ant was not made under a legal necessity, the nlaintiti' as a reversionary 
heir of Bogaldas was entitled to have it set aside and recover the jn'operty. 

He, therefore, decreed tiie plaintiff’s claim. 

This decision was upheld, on appeal, by tlie t'irsb Class Subordinate 
Judge, A. P. His reasons were as follows :— 

" Now the first noinb to bo decided is whether Bai Nathi had a vested 
interest in her father’s estate by the will, and whether it passed to 
her hus’oand as her heir in preference to the plaintiff, her father's step¬ 
mother. The appellant’s learned pleader lias cited the case of Z/ollu v. 

Jafj^nohan (1). It appears bo ine that the present case is not similar to the 
case cited ; and the property was nob vested io Bai Nathi on lier father’s 
death by the berms oi the will made by her father. In the ca&e cited 
[422] the woi’ds of tiic %vill are, hvhen I am not alive, my wife named 
Suraj i s the owner of the property, and after her death, my daughter 

(1) 22 B. 409. 
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Mahalaxmi is the owner of that property.* The testator made his wife 
owner of his property on his death, and after her death the daughter 
Mabalaxmi owner of the same property. But here it is not. BEere there 
is no word ‘owner.* but the word used is ‘heir.’ ^ 

“ Here the daughter was to take the property as heiress on the death 
of her mother in the same way as might have been the case if no will was 
made. Under the circumstances I bold that Bai Nathi took no vested 
interest by the terms of the will. ’* 

Against the decision defendant preferred a second appeal to the 
High Court. 

Ganpat S. RaOt for appellant.—The case of Ljallu v. Jagmohan (1) is 
on all fours with the present. In that case, as in this, the testator gives a 
life estate to his wife, with remainder over to his daughter. The daughter 
takes a vested interest in the property from the testator’s death, and though 
she died before the widow, the bequest to her did not lanse. Her interest 
passed on her death to her husband as her heir. There is no dififerenoe in 
meaning between the worlds owner ” and heir. ” 

Nagindas Tulsidas^ for respondent.—Both the lower Courts bold, on 
the construction of the will, that the intention of the testator was to 
give his wife and daughter the same estate which they would got under 
the Hindu law. The will leaves them in precisely the same position in 
which they would have been if the deceased had died intestate. That 
being the case, the daughter having died in the lifetime of the widow, 
took no interest in the property which could pass to her husband. The 
words “ owner,” and “ heir ” do not bear the same meaning. 


JUDGMENT. 


Parsons, J.—Bogaldas died iu 1894, leaving a will in which the 
following declarations are made : — ” After my death, my wife, if she bo 
alive, is the rightful heir, and, if she be not alive and after the death of 

my wife, my daughter Bai Nathi is my rightful heir {hakdar waras)" . 

” As to my daughter Nathi. whom I have, after the lifetime of myself and 
of my wife, apnointed heir to [4233 my property and as to the surplus the 
heir to the same is my daughter Nathi.” Nathi died in 1895, the wife died 
in 1897. The facts, therefore, are almost exactly the same as those in the 
case of Tjallu v. Jagmohan (1), and, if that ruling is followed, the result 
would be that Nathi would take an estate vested in interest from the 
testator’s death which would pass to her heirs on her death, and the 
plaintiff would have no title. 

The Judge of the lower appellate Court has. however, distinguished 
it on the ground that, in the will there dealt with, the word “owner was 
used, whereas in the will now under discussion the word “heir” is employed. 
We think that this is not correct. There is no real difference in the 
meaning of the words (assuming that that was the vornnculav word 

translated owner) and waras when they ar-e used in the wills. The 
intention of the testator in each case to give his whole property to his 
wife for life and on her death to his daughter absolutely is clear, and we 
cannot hold that because in this case be has said they shall be heirs of 
the property, and not said they shall be owners, the intention fails. 

For this reason we reverse the decree of the lower appellate Court* 
and dismiss the plaintiff’s claim wich costs throughout. 

Decree reversed. 



(1) 22 B. 409. 
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QUEBN’BMPBESS V. TYAB ALBI 24 Bom. 425 

24 B. 423=^2 Bom. L.R. 52. 

APPELLATE CRIMINAL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 


Queen-Empress v. T^ab Aubi.* doth January. 1900.] 

Indian Arms Act (X.I of 1878). s. Master and ssrvxni—Master's liability for the 

criminal actsof his servant. 

Where the manager of a licensed vendor of arms, ammunition and military 
stores sold certain military stores without previously ascertaining that the buyer 
was legally authorized to possess the same. 

Held, that the licensee was liable to punishment under s. 22 of the Indian 
Arms Act (XI of 1876). though the goods were not sold with his knowledge and 
consent. 

[424J The prijiciole—whatever a servant does in the course of his emnloy- 
mont with which be is entrusted and as a part of it, is his master’s act is 
applicable to the present case. 

AUortt,ey'Ge*ieral v. Siddon (1) followed. 

CF., 34 A. 319 = 9 A.L.J. 238= 13 Cr.L J. 282=14 Tnd. Cas. 666 ; R.» 8 Or. rj.J.18 = 4 
N.D.R. 78 (79) ; D,, 31 A. 14C = 8 A L.J. 1324 = 13 Or.D.J. 8 = 13 Ind. Cas. lOl.J 

AppEili from fche coaviebion aod senbenca recorded bv Sanders 
Slat er, Chief Presidency Magistrate, in the case of Queen-Empress v. 
Tyab Alii. 

The accused kept a shoo under a license granted to him for the sale 
of arms, ammunition and military stores. Ho did not himself sell the 
goods, but placed a man in charge of the sliop for the purpose of selling 
the goods. This man sold certain military stores, viz., 8 cwbs. of laden 
bird shot, to one Hasan Ali and fu;^es to Raghunath Marband, without 
previously ascertaining that such persons were legally authorized to 
possess the same. 

Thereupon the accusad was prosooute 1 under s. 22 of the Indian 
Arms Act (XI of 187Si (2). 

The accuse 1 pleaded that the goods wore sold without his knowledge 
and consent, and that ha was not criminally liable for the acts of his 
servant. 

Tlj 0 Chief Presidency Magistrate overruled this conbanbion, and 
convicted the accused under s. 22 of Act XI of 1878 and sentenced him 
to pay a fine of Rs. 250. 

The accused appealed from this conviction and sentence. 

Maepherson (with him Messrs. Nanu and Ilormusji), for accused.— 

A principal is nob criminally answerable for the acts of his agent. There 
must be a mens rea, a guilty knowledge, before a person can be convicted 
of a criminal olTenco. In the present case it is found that blio military 
stores were sold and delivered without the knowledge and consent of 

abused. The conviction is, tlierefora, illegal— Queen v. Stephens (3); 

• Criminal Appeal No. 492 of 1899, 

(1) (1830) 1 Cr. and J. 220. 

(2) Section 22 of Act XI of 1878 provides as follows ; — 

Whoever knowingly purchases any arras, ammunition or military stores from 
not licensed or authorized under the proviso to s. 5 to sell the same ; 
or delivers any arms, ammunition or military stores into the possession of any person 
without previously ascertaining that such person is legally authorized to possess tho 
same, st^ll be punished with imprisonment for a term which may extend to six mouths 
or with tine which mav extend to five hundred rupees, or with both. ” 

(3) (1966) L. R. 1 Q. B. 702 <710.) 
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Hearne v. Garton (1); Imperatrix v. Balu Miya (2), There is no provision 
in the Indian Arms Act (XI of 1878) which makes the master liable for 
the acts of his servant. 

Bang, (Advocate General), for the Grown.—The goods were delivered 
by the accused’s servant in the course of his employment. The delivery 
by the servant would, therefore, be a delivery by the master. Otherwise 
the provisions of the Act would bo defeated. The master may be ignorant 
of his servant’s doings, he may have given express directions to his servant?- 
to act in accordance with the provisions of the Act, and yet he will be 
held responsible if the servant breaks the law. To prevent an indiscri¬ 
minate sale of military stores, the law requires a dealer to take a 
license. If be chooses to misplace his confidence, he must suffer. The 
fact that he is a seller, and not the actual salesman, makes no difference 
in his liabilitv. Refers to Mullins v. Collins (3) and Coppen v. Moore 
(No. 2) (4). 

JUDGMENT. 


Parsons, J.—The Indian Arms Act, 1878, s. 22. makes penal the 
delivery of military stores into the possession of any person without 
previously ascertaining that such person is legally authorized to possess 
the same. The question is whether the appellant in this case delivered 
the stores. He did not deliver them with his own bands, that is admitted, 
because that was not his mode of business. He had a shop which was 
kept under a license granted to him for the sale of arms, ammunition and 
military stores, but bo did not himself sell any stores there ; he only 
visited it occasionally for purposes of inspection. He placed a man in 
charge of the shop for the purpose of selling the goods there. We fail to 
Bee how it can be contended that under these circumstances a delivery of 
goods by the man in charge would not be a delivery by the owner of the 
shop? It is not a question of intention, of mens re<z, or of knowledge;, 
it is the delivery which the Act makes penal, and the delivery by 
the manager is olearly in this case a delivery by the licensee. The 
[4261 authorities are concurrent upon this point. In The Attorney 
General v. Siddon (5) the rule is thus stated : “ ^yhatever a servant 

does in the course of his employment with which he is entrusted and as 
a part of it is the master’s act.” This rule, which is of general application 
so far as civil liability goes, is applicable to certain criminal proceedings 
also. In Mullins v. Coffins(3), where the servant of a licensed victualler 
supplied liquor to a constable on duty without the authority of his superior 
officer, it was held that the licensed victualler was liable to be convi^ed 
under 35 and 36 Viot. Chap. 94. s. 16. sub-s. 2. although he bad 
no knowledge of the act of his servant, that statute forbidding 
licensed person to supply liquor in that way. So, too, it was held m 
Coppen v. Moore (No. 2.) (4), that a master was liable for the sale by his 
servants when acting under the general scope of their employment o 
goods in contravention of the provisions of s. 2, sub-s. 2 of the Merchandise 
Marks Act. 1887. The present case is undistinguishable from these, and 
we have no doubt that the appellant is liable. Any other conclusion 
would render She act inefiectivo for its avowed purposes. The appoa i 
diemissod. 

Appeal dismi ssed, _ 

(2> (1891) Bom. H.O. Or. Rul. No. 40^ 
(4) (16981 2 Q. B. 306. 


(1) (1859) 28 L. J. M. O. 216. 
(3) (1874) L. U. 9 Q. B. 292. 
(5) (1830) I Cr. and J. 220, 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 

Mahipat Rank and others {Original Plaintiffs^. Appellants v 
Lakshman and others Defendants). RespZdeZ - 

I5th February, 1900.j 

of of suri,ey officer as to nature 

lord to givo notice to quit before suing in ejectment on his^title ” 

The pUiotiffs were bbots and defendants' were tbeir vearJir • 

Vo**-/ Air a£i 

ants wore occupancy tenants, but the plaintiffs did not coml to kLow ^ 
filed a suit in the Mamlatdar’s Court to recover possession 

r“ss;in^rvr“;:““» “ -•" ."^..iSsSs* ‘Sr*.;.’.™- 

/■J/” 18p6, plaintiffs filed the present suit to eject defendants. Defendants oleaded 

want of notice to quit and 

is 

Hfld. also, that the suit was within time, the cause of action hoTrir..* « j 

passtd^hi^'^dTcisfon^'''''^ prepared, and not in 1890. when the survey officer 

CR..3 Bom. L-R. 420 (421).3 

ant .Judge a?Raragir[:'°“ Thakurdas Mathuradas, Assist- 

Suit id ejectment. 

vilIaR^'’oVi;o?e.‘“ plaintiffs, who were khots of the 

of the“de\®otdInts'‘‘“‘^' ™°> tgaged with possession to the ancestors 

lands^L^fl*^' obtained a decree for redemption of the mortgaged 

lands tn 1884.’'®““ '' possession of the 

1 April, 1890, the Survev OHicer Durnorfcin« tn nof- 

defendLt No (Bom Act I of 1880) decided that 

oienaanc iNo. 1 was an occupancy tenant, but the plaiutifT<* did 

defendaDts".’®^ thereupon took forcible possession of the lands horn the 

allegi^f tha^the a possessory suit in tho Mamlatdar’s Court 

_^ ^ at^ho lands were in their possession as owners, £4283 and that 


• Second Appeal No, 539 of iS99. 

817 


1200 

Feb. 5, 

AppbEi- 

DATB 

OlVIL. 

24 B. 426 = 
: Bom. L.R. 
228. 


B XII—103 


1900 

FEB. 5. 

Appbi*- 

E<AT£ 

CiVIIi. 

24 B. 426 = 
2 Bom. L.R. 
228. 


24 Bom. 429 


INDIAN DKOISIONS, NEW SERIES 


CYol. 


they had been illegally ousted by plaintiffs. The Mamlatdar passed an 

order restoring them to possession. or».u t.iUt iftQfi fr» 

Thereupoa plaintiffs brought the present suit on July, 1896. to 

eject defendants and to recover three years mesne 
No. 1 pleaded (inter alia) that he was a permanent 
tenant; that even if bo were an yearly tenant, plaintiffs 

a legal notice to quit; that the suit was barred by limitation , and that ho 
had^aid the rent to Government for the period claimed, as the village had 

been unde^ ^bac instance held that defendants were yearly tenants, 

and that as no notice to quit had been given by the plaintiffs, they were 

"^^l‘'&ourt.tow“ra1:red ^ 55 for three years’ rent, and the 

"A'Xtt^thTXs^rtrnl Judge held that the lands belonged to the 

plaintiffs as their khoti khasgi\^n6s \ that the defendants were their yearly 
tenants* that plaintiffs and their cosharers should have given them 
I noLe’to quit before suing in ejectment; that for want of such notice 

the suit would not lie, and that defendants had paid rent as alleged by 

these grounds, the Assistant Judge varied the decree of the first 

Court and rejected the claim tn ioto. _ , 

Against this decision plaintiffs preferred a second appeal to the 

0 , Coyaji (for Manekshah Jehangirshah) t for appellants. 

Z>. A. Khare^ for respondent No. 1. 

JUDGMENT. 

Parsons J —The Judges of both the lower Courts have held the 
title ^f the plaintiffs proved, but they have dismissed 

they find that the defendants were yearly tenets and of 

Hod been given to them prior to suit. There can be no question cw 

the correctness of the finding as to the title of the Ap^pTal 

hv the mortgages and the decrees for redemption and partition. App 
Ts^brought by the plaintiffs only on the ground ‘h“t no notice was ne 
sary since tL defendants, if tenants, had repudiated tiUe^ 

The evidence in the case shows that this is so. ® ®.° .. nlaintiffs’) 

Ime Into possession as the mortgagees of the f‘’held pos! 

;e“ion under a permanent lease, but this plea was iP^gg^; 

and the Kanes obtained symbolical possession under their 

In 1893 the plaintiffs gained actual guit in order to 

the defendants went before the Mamlatdar and fi property was 

regain possession. In their plaint they allege (vahiwat) and that 

of their mafa/ci (ownership) ^ ‘^ep^th^preseit plaintiffs created 

they wore about to plough and sow it when t^no p Mamlatdar passed 

obstruction and sowed the ^hey were placed in p'^sses- 

an order in favour of the defendants and ^ pogsessioa that 

Sion, and it is to set aside opinion that, where under 

the present suit is brought. I am J , ; obtaining a possessory 

a plea of ownership a party ®“®if ^^^^“^^“peLsLry for the evicted 

order in a suit b^re « M ^ in ejeotment "^on his title. U 

£>?. £ ;,a« ... ....b. bb .b. bib. bi 
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a disturbance of an existing tenancy, but that is not the case here. The 

Judge of the lower Court has not correctly construed the plaint and the 

deposition of the defendants in the suit before the Mamlatdar ; for there is 

nob a word in them about their being either occupancy or permanent 

tenants. The assertion was that they were the owners of the land, and it 

was made in no ambiguous terms, and it is impossible to hold otherwise 

than that it amounted to an express denial of the title of the plaintiffs to 

the land which justified the latter in forthwith bringing a suit in 
ejectment. 

Tne respondent’s pleader, however, sought to sunport the decree 
dismissing the plaintiffs’suit on the ground that the defendants’title to 
remain in possession of the land had become absolute bv prescription. He 
contended that the survey officer, under the provisions of s. 20 of the 
Khoti Sabtlement Act, 1880, decided on the ISth April, 1690, that the 
defeodant Lakshman was an occupancy tenant; that under s. 21 of 
the said Act this decision was binding until reversed by a 0^30] decree of a 
competent Court ; that no suit was brought to reverse it within the 
statutory period ; and that the decision, therefore, had become final and 
binding on the plaintiffs. No doubt there is foroa in the argument if we 
take the starting point of limitation to ha the date of the decision, namely 
the 15th April, 1890. for the present suit was filed on the 25th July, 1896! 
The Judge of the lower appellate Court did not take that date- he savs 
that there is nothing in the case to show that the decision was ’communi¬ 
cated bo the khob that day or that the khoo had knowledge that the 
decision wool 1 be made that day, and he has taken as the proper date 
the date when the botkhat was signed, which was some time in 1893 and 
so has brought the filing of this suit within the limitation period. 

In this point I agree with the Assistant Judge. It is true that s 21 
makes mention of the decision only, but ss. 20 and 22 show that it is nob 
the decision, but the framing of the register or other record which is the 
important function of the survey officer. If a dispute exists he is to 
determine it. bub be can do this of hisown motion, and no provision is made 
for the communication of his decision bo any of the parties affected thereby 
lb may lie buried id his desk for three years as in the present case, and no one 
may know of its existence till it is made use of for the purpose of framinc 
the register. It is nob necessary bo discuss what effect the proved communi¬ 
cation of the decision might have ; it is sufficient to sav that the decision can 
dave no force until it is pronounced or in some wav brought to the notice of 
the parties, and that as this is nob shown to have bsen done in the present 

Ml ^ botkhat was framed and sifinod. the data when this was done 
should be taken as the starting point of limitation. The decree, therefore 
cannot be supported in the way the defondants' pleader has sought to do ’ 

as to waot of notice failing, there is no reason why the 
plaintitfs should not, obtain possession of the lands which are their own 
and which they have redeemed from the defendants. The lease under 
which the defendants claimed to have the right bo hold the linda as 

^°»’Serv. and the decision of the 
occupancy tenants, has been 

Unds but ^rrir^o^'^ -Sht whatever over th^ 

is asses.menc but the rent admitted by U^m as 

We amend the decree of the lower Court and award the 
pns8e3S.on of the lands in suit, with Rs. 55 as the profits tbereo'f for ill: 
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tbroo years precediDg suit, wifcb subsoQuect mesne profits from fcbe date* 
o( suit to the date of the plaintiffs' recovering possession or until thre& 
years of date of this decree (whichever event first occurs) ; the amount of 
the same to be determined in execution. We further order the defendants 
to pay the plaintiffs’ costs throughout in this litigation. 

iHANADB, J.—The dispute in this case relates to certain lands 
forming part of a hamlet called Wadi Gawali. which hamlet belonged to the- 
Kane family. Certain members of the Rane family mortgaged the whole 
hamlet, including the lands in dispute, to the ancestor of the defendant- 
respondents so far back as 1842. There were subsequent mortgage charges 
on tho same property effected in 1854 and 1872. The mortgagor Ranes- 
brougbt a suit in 1880 for the redemption of the mortgages, and got a 
decree in execution of which they obtained possession of the wadi in 
1884. The appellant-plaintiffs were members of the Rane family, and 
they obtained a partition decree in 1884 against the other Rane hkaudands, 
including those of them who had mortgaged the lands with the 
respondents’ ancestors, and obtained the redemption decree noted 
above. Tn the execution of tho partition decree, the lands in dispute 
fell to tho share of the plaintiff-appellants, and the right to recover 
the rent and probts of the land in dispute from the respondent No. 1 
was allotted to the plaintiffs. The respondent No. 1 got the lands entered 
in his name in 1893 after partition with his brother, respondent No. 2, 
and the appellant-plaintiffs’ application to have the lands transferred 
to their names was disallowed. Subsequently, the plaintiff-appellants 
and other Ranos obtained possession of the lands by force, and 
thereupon a possessory suit was brought by the respondent No. 1. He 
succeeded in recovering possession in the Mamlatdar's Court, and thereupon 
the present suit was brought in ejectment. [432] The appellant-plaintiffs* 
case was that the respondent-defendants were their yearly tenants, and 
that respondent No. 1 had fraudulently got the lands entered in his name« 
and that they had a right to obtain possession of the land by evicting hirn. 
The defence was that respondent No. 1 was a permanent tenant, and his 
right of possession was indepeodont of the mortgage, and thar. as the land 
was entered in his name by the sebtlenoont officer, he was entitled to retain 
possession, and tho appellant-plaintiffs’ claim was time-barred. On the 
principal issue whether the respoadeob, defendant No. 3, was a permanent 
tenant or a yearly tenant, both the lower Courts have found against tho 
respondent, and in plaintiff-appellants’ favour. They held that the res¬ 
pondent had obtained possession of the lands only as a mortgagee of the- 
Ranes, and had not obtained any permanent rights of occupancy. The 
Court of first instance, however, held that tho apponaot-plaintiffs could 
not. for want of proper notice to quit, recover possession of the lands in 
this suit and were only entitled to recover rent. The lower Court of appeal 
held further that tho respondent No. 1 was a yearly tenant of tho whole, 
body of Ranes, and not of appellant-plaintiffs only, and that the suit must 
fail for want of notice, and that the claim for rent must also fail, because 
the assessment paid exceeded the rent, and, therefore, the appellant- 
plaintiffs were not entitled to recover any rent. Accordingly it amended 
tho first Court’s decree by rejecting tho claim ifi toto. 

In the appeal before us, the chief point urged by the appellants 
pleader was that as the respondent, defendant No. 1, was a yearly tenant 
of the plaintiffs, notice was not necessary, and plaintiff-appellants were 
entitled both to possession and the rent claimed. The respondents 
pleader, in support of the lower Court’s decree, urged that tho settlement- 
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officer's decision barred the appellant-plainbiffs’ olaim by reason of the six 
years’ limitation having expired. The points for consideration are thus, 
(l)whether notice was necessary in this case, (2) whether the respondent 
was a tenant o( the appellants or of the Hanes generally, and (3) whether 
the claim was time-barred. 

It appears to me that on all these points we must decide the issues 
in favour of appellants and against respondents. The decree obtained in 
the partition suit between the appellant-plaintiffs [4333 and other Hanes 
transferred the rights of all the Hane bhaubands to the appellant-plaintilfs 
■by reason of the decree, and the allotment in execution of that decree of 
the lands in suit to the appellant-plaintiffs. The partition decree shows 
that the plaintiff-appellants sought an equal one-sixth share in all the 
lands including the hamlet Gawali Wadi, and the decree awarded the 
share as agreed to in a private arrangement between the parties (Ex. 84), 
and the Oolleotor made the allotment accordingly (Ex. 100). After that 
execution, the Hane bhaubands had no interest left in the property, and 
the respondent-defendant must be regarded as a tenant, not of the Hanes 
generally, but of the plaintiff-appellants. The lower Court seems to have 
thought that the right to get possession of the land, as between the 
appellants and the Hane bhaubands generally, still remained with the latter, 
and the appellants only obtained the right to recover rents from the tenants. 
This appears to me to be a very narrow interpretation of the decree. The 
rights of the Hanes generally cam© to the plaintiff-appellants, and there 
was no reservation in the matter of ownership or possession. It is 
true that when the question of possession was raised by the respondent, 
the Collector, in Ex. 98, informed him that the partition effected was 
confined to the right to recover rents. As against the tenants, this might 
or might not be true, but it did not affect the plaintiff-appellants’ claim to 
all the rights which the Hanes enjoyed as owners. These rights both 
Courts have found to be of full ownership when they held that the res¬ 
pondent bad not established his permanent occupancy, but was only a 
yearly tenant. 

The next question, therefore, is whether the respondent was entitled 
to a notice to quit- That depends on the question whether ho repudiated his 
landlord’s title. If there was no repudiation, he would be entitled to a notice. 
Exhibit 92 shows that respondent No. 1 did set up his ownership of the 
lands in the application he made to the Mamlatdar. The lower Court of 
appeal thought that this did not amount to a denial of the landlord's right, 
because in his deposition. Ex. 35. the respondent stated that he paid rent. 
The fact, however, that he applied bo the settlement officer, and gob his 
name entered in the botkhat as owner (Ex. 91). shows that the Hane 
landlord’s claim was denied. [4343 and the rulings, therefore, relied on in 
bis favour do nob apply. The case falls more within the ruling in Venkaji 
X/ (A)—see also Shahaba Khan. v. Balya (2) and Dodhu v. 

Madhayrao (3). It is a disclaimer for a yearly tenant, when he claims to 
be a wirasi or permanent tenant, and such a disclaimer need nob neces¬ 
sarily he made to the landlord himself. In a suit where defendant claimed 
to bo a makta tenant as against the plaintiff who sued him for thal, and 
the defence failed, notice to quit was hold not necessary. There is ad¬ 
mittedly no lease in this case, and the mortgage under which respondent- 
defendant first entered into possession baa been redeemed, and thus the 
• tenant only bolds over without r ight. A notice to quit is not. therefore, 

(1) 20 B, 364. (2) p. J. (1873). p. 66. (3) 18 B.TlO 
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necessary in such a case. The subsequent payment and acceptacce of 
rent might create a yearly tenancy, but no such payment has been made 
here, as, since 1892, the respondent got his name entered in the botkhatf 
as owner and made the payment directly. We must, therefore, bold 
that notice to quit was not necessary in the present case. Plaintiffs* 
right to be full owners and entitled to possession under the partition 
decree is not questioned, and the technical ground on which their claim' 
for possession was disallowed appears not to have been made out. 
With tbe claim for possession, the claim for rent must also be 
allowed. It was allowed by the first Court, but disallowed by the 
lower appellate Court on the unsupported statement of the respondent 
No. 1. No receipt was put in in the Court of first instance, and the 
receipt produced in the second Court was not admitted by that Court- 
This part of the claim must, therefore, be allowed. 

As regards the survey oflBoer’s decision it was contended by the 
respondent that tbe suit was not in time as being brought more than six. 
years after the date of the decision, vie., 15bh April, 1890. There is an 
entry in Ex. 97, dated ISfch April, 1890, to the effect that the defendant 
was an occupancy tenant. There is, however, nothing to show that the 
kbots, against whom that decision was passed, had knowledge of tbe date 
fixed for the inquiry. Even the respondent was not present (Ex. 97), and 
the matter appears to have been left undecided (Ex. 96), t436] and 

appellants came to know of tbe decision in 1893 when the botkhat was 
prepared and finally signed. The suit is within six years from that date. 
Both the Courts have held that the respondent was neither an occupancy 
nor a permanent tenant, but only a yenrly tenant. For these reasons, I 
would reverse the decree of tbe lower Court of appeal, and award the 
appellants possession of the lands in dispute, together with 55 Rs. for 
rent and the costs of the suit with further mesne profits. 

Decree reversed. 


24 B. 43a »• 2 Bom. B. R. 261. 

APPELLATE CIVIL. 

'Before Sir D. H. Jenkins^ Kt., Chief Justice, and Mr. Justice Gandy, and 

on reference before Mr. Justice Parsons. 


SURANNANNA Drvappa Hegde {Original Plaintiff), Ap^Uant y. 
The Secretary op State for India and another {Ortgtnal 
Defendants), Respondents.^ [19th February, 1900.J 


BimUaiion Act (XV cf 1817), sch, II. art. 14— Lond Revenue Code (Bom Act Vof 197^* 
ss. 37, 39. 135 (1) —Band presumably the property of the pla.%nt%ff Plaxnlxff tnunm- 
Urrupted possesaioxi—Revenue survey^ Bntrp of the land %n the register as Oovern- 
ment waste land-^Ordcr of the Revenue Commissioner directing land ^b%p*venta 
defendant No. Q—Plaintiff's dispossession- Suit against the Secretary of State 
defendant No. Q—Nature of the Revenue Commissioner s order Setting aside of the 
order—Z^imitation — Title—Cause of action. 


A certain land which 
ruptedly in hia possession 


the plaintiff alleged was his property and was uninter- 
till the 16th November, 1895, was at tbe introduction- 


■ Appeal No. 94 of 1809. 

/n RAnfcinnfi 37 89. 136 of tho Land Revenue Code (Bom. Act V of 1879) : 

37 ^All public 'roads, lanes and paths, tho bridges. t 

or beside the same, the bod of the sea and of harbours and creeks below high-water-mark^ 


822 



XIL] SURANNANNA DBVAPPA V. SECRETARY OP STATE 24 Bom. 437 


C«63 of the revenue survey in 1862 entered in tbe register as Government wa^te 
land. On the 12Lh November, 1895, tf^e Revenue Commissioner, on appeal 
against the order of tbe Collector, ordered it to be given lo defendant No. 2 on 
bis paying tbe assessment due since the survey settlement. This order was 
oommuoicated to the plaintifi on tbe 20tb November. 1895. On the 16th Novem¬ 
ber. 1895, the plaintiff was ousted by the order of tbe Collector, and defendant 
No. *2 was placed in possession. Tbe plaintifi thereupon on the 15ih November, 

1896, filed ibe present suit in the District Court agaiost the Secretary of State for 
India as defendant No. 1 and defendant No 2 praying (1) to have set aside the 
order passed by the Revenue Commissioner, f2) t » have his right to the land esta- ^4 B. 489 = 
blisbed. and (3> to obtain possession with mesne profits. Defendants contended 2 Bom. L.R. 
that tbe suit was time-barred under art. 14, ech. II of tbe Limitation Act (XV of 261 
18771, not having been brought witbin one year from the 12th November, 1905, 
tbe date of tbe Revenue Commissioner’s order. 

Held, that the plaintiff could maintain a suit for tbe recovery of bis land 
without having the order of tbe l2th November, 1895, passed by tbe Revenue 
Commissioner .set aside. 

Held, further, that the order of tbe Revenue Oommisniooer was not such an 
order as is contemplated by act. 14, sch. 11 of tbe Limitation Act (XV of 1377), 
and that in itself it gave no cause of action, ami needed no setting aside. The 
causa of action was given by tbe act of the Collector dispossessing tbe plaintiff on 
tbe 16th November, 1895. and as the suit was brought within one yesr of that 
date, it was in time. 

CP.. 7 S L.R. 169 = 24 Ind. Cas. Hl3 ; R.. 29 B. 480 (490) = 7 Rnm. L R. 497 ; 31 B. 456 
(460) = 9 Bom. L. R. 7 19 ; 36 B 325= 14 Bom. L.R. 33^= J5 Ind. Cas. 3l7 • 3J U. 

1107 ai23)=2 C L.J. 107; 16 G.W N aOO i3l2)=9 Ind.Cas. 68S; 6 S.L R. 210.] 

Appeal against tbe decision of II. L. Hervov, District Judge of 
Kanara. in suit No. 3 of 1896. 

The plaiutltlsued to establish his title as owner of survey No. 43 in 
the village of Terkaohallibhagi, to set aside the order of the Revenue 
Commissioner, Southern Division, granting the occupancy of the said 
land to defendant No. 2, Parinaya bin Krishnappa, and to recover po.ssession 
thereof from the said [437] defendant with Rs. 25 as mesne profits for 
tho year 1895 95 and future mesne profits at the same rate. The plaintiff 
alleged that the land in question originally formed part of “ inuli warg," 

No. 3 of tho village of Terkanhallibhagi ; that tbe said “ warg ” was tlie 
property of bis family ; that at the time of the introduction of the revenue 
survey he was the owner thereof and the khata stood in his name ; that 
the survey officials by mistake separated the land in dispute, which was 


igoo 

Feb. 19. 

Appel¬ 

late 

Civil, 


and of rivers, strenm^, nalas, lakes, and tanks, and all canals and water-courses, and 
all standing and flowing water, and all lands whatever Fituated. which are not tho 
proporty of individuals, or of aggregate of persons Ipgtllv coablo of bolding property, 
and except io so far as any rights of such persons may be esrahlisbed in or over the same 
and except as may be otherwioo provided in any law for tho tune boing ir: force, are and 
are hereby der-Urod to be. with all rights m ana oyer tho same, or appertaining there¬ 
to. the property of Government; and u shall bo lawful for tho Collector, subject to 
tho orders of the Commissioner, to dispose of them in such manner as he may deem fit 

authorized by general rules sanct-oned by Government, subject always to 
the or.her rights of the public or of individuals legally subsisting. 

_—lu this section * high w iter-mark ” means the highest point 

rescued by ordtoary eprinfi'-tideB at any season of th^ year. 

.^?r grazing on free pasturage lands sh.M extend only to the cattle of 

''■“aRes to which such lands belong nr have been assigned, and shall be 
regulated by rules to bo from time to time, eitht-r generally or in any particular 
to Collector with ibe sanction of the Commissioner^The CoHoc- 

tor a decision in any case of dispute as to tbe said right of grazing shall be cnolu'-tvo 

nollontor ,,r!7 ®“'^^»nstitutod in a Civil Court to sot aside ar>y order passed by the 

towr or citv site of a village, 

if it h.i be dismissed, although limitation has not been sot up as a defence, 

ir It bas not beeo inslttuted witbio one year from the date of tho order. 
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known as ** Allimaranna Makhi» ** from the remainder of the ** warg, ** 
numbered it as survey No. 43 and entered it in the revenue records as 
assessed waste;” that the plaintiff presented a petition to the Assistant 
Collector objecting to the action of the survey authorities, but obtained 
DO relief ; that in 1895 defendant No. 2 applied to the Assistant Collector 
for the occupancy of the land, which was at the time in plaintiff's posses¬ 
sion and enjoyment; that the order granting the petition was passed 
without notice to the plaintiff ; that the plaintiff thereupon appealed on 
the 6th May, 1895, to the Collector, who ordered the occupancy of the 
land to he put up to auction ; that both the parties then presented appeals 
to the Hevenue Commissioner, Southern Division, who on the 12bh 
November, 1895, reversed the order of the Collector and restored that of 
the Assistant Collector; and that defendant No. 2, accordingly, on the 
strength of the Revenue Commissioner’s order, moved defendant No. 1, 
who dispossessed plaintiff of the land in suit on the 16bh November, 1895, 
and hence the suit which was filed on the 15th November. 1896. 

Defendant No. 1 answered that the plaintiff’s cause of action arose 
at the time of the introduction of the survey settlement in the year 1882 ; 
that the suit was time-barred ; that it was also barrel under the provi¬ 
sions of s. 109 of the Land Revenue Code, that the plaintiff baying failed 
to assert his claim to the land within two years of the date on which it 
was entered as ’'Government waste,” Government was entitled to dispose 
of it in any way it thought proper; that the Revenue Commissioner 
having enquired into the dispute between the plaintiff and defendant 
No. 2, came to the conclusion that defendant No. 2 had a stronger claim 
to the occupancy of the land, and accordingly granted [488] it to him; 
and that the plaintiff was not entitled to question the legality of justice 
of the Commissioner’s order. 

Defendant No. 2 replied that the plaintiff never had possession or 
enjoyment of the land in dispute ; that it was true that the land originally 
formed part of “ muli warg ” No. 3, which stood in the name of an 
ancestor of himself and the plaintiff; that at a partition effected between 
his branch of the family and that of the plaintiff more than fifty years 
ago, all the lands included in ” warg ” No. 3 were allotted to the share of 
the father of defendant No. 2 and his uncle Shivappa ; that from that 
time the said lands remained continuously in the sole possession and 
enjoyment of himself, his father and his cousin Narasinha bin Shivappa 
until the introduction of the survey settlement; that though the land in 
dispute was declared to be Government waste, the defendant nevertheless 
remained in occupation of the same; that he applied to Government to 
confirm his possession, and that his petition was granted on condition of 
his paying Rs. 85 on account of arrears of assessment, which he accord¬ 
ingly did ; that be bad, therefore, become and had always been the owner 
of the land ; and that as he had been in uninterrupted possession and 
enjoyment thereof for upwards of twelve years, the suit was time-barred. 

The Judge found that the suit was time-barred ; that the claim was 
not barred by s. 109 of the Laod Revenue Code; and that the plaintiff 
was not entitled to any relief. He, therefore, dismissed the suit. 

The plaintiff having preferred an appeal, 

Shaynrav Yiihcul appeared for the appellant (plaintiff). 

Rao Bahadur Vasudev J. Kirtikar (Government Pleader) appeared 

for respondent No. 1 (defendant No. 1). 

Daji A, Khare appeared for respondent No. 2 (defendant No. 2). 
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Shamrav Vithal, for the aopellant (plaintiff),—The Judge was wrong 
in bolding that our claim againsb defendant No. 1 was time-barred under 
art. 14, sch. II, of tbe Limitation Act. Our cause of action as against 
both the defendants ai'ose when we were actually dispossessed at the 
instance of defendant [4393 No. 2 by defendanc No. 1 acting in pursuance 
of the order of the Hevenue Commissioner. It is true that the order of 
the Kevenue Commissioner was passed more than a year prior to the 
institution of tbe suit, but we contend that the mere passing of the order 
on paper would not give us a cause of action. We were actually in 
possession and we could institute a suit only when our possession was 
disturbed— Laloo Singh v. Puma Chunder Banerjee (1). 

The Judge declined to determine the question of our title to the 
property as against defendant No. 2, because our suit as against defendant 
No. 2 was time-barred. Tbe main relief that we seek in the present suit 
is the recovery of possession, and such a suit is governed by twelve 
years' limitation. Article 14, sch. II of the Limitation Act is not 
applicable. Further, the original entry in the revenue register was made 
by the survey officers, and the Revenue Commissioner merely acted on the 
strength of that entry. The Commissioner did not hold an independent 
inquiry in passing his decision in favour of defendant No. 2. Under 
these circumstances it was not at ail necessary for us to take proceedings 
to set aside the order of the Commissiorev. It had no binding effect upon 
us. We do not seek to set aside the order. What we want is that the 
land should be restored to us. The two reliefs have no bearing upon each 
other— Moti JJal v. Karrabuldin (2), 

The Judge observed that if defendant No. 1 was not a necessary 
party, then he had no jurisdiction to entertain the suit against defendant 
No. 2. and that the suit ought to have been instituted in the Subordinate 
Judge’s Court. But defendant No. 1 never contended that he was nob a 
necessary party. Wo submit that it was necessary for us to join defend¬ 
ant No. 1, because defendant No. 2 was pub in possession by him. Even 
supposing that defendant No. 1 was not a necessary party, the Judge was 
wrong in dismissing our suit. He ought to have returned the plaint bo 
US for presentation to the proper Court. 

Rao Bahadur Vasudev J. KirtikaT (Government Pleader), for resnond- 
ent No. 1 (defendant No. 1).—The suit is time barred, because the land 
was a long time ago entered in the survey [440] record as Government 
waste land. The plaintiff had knowledge of tbe entry, and he tried to get 
it set aside, bub failed. As the plaintiff had knowledge of the entry, we 
contend that the entry was adverse to his interest, and that being so we 
were as it were in adverse possession. Therefore the suit ought to have 
been brought wichiu twelve years from the date of entry. 

[Jenkins, C. J.—Have you gob any authority in support of vour 
contention ?J 

We have nob been able to find any authority. Bub the entry in 
Goyernmeob record is tantamount to our possession. Government cannot 
be in actual physical possession. 

Dajt A. Khare, for respondent No. 2 (defendant No. 2).—The land in 
dispute was given to us by the Collector and Commissioner if nob earlier 
^an at least on the 16th November, 1895, under s. 37 of the Land Revenue 
Oode, and the suit being brought more than one year after the order of the 
Oommtas ioner, dated the 12th November, 1895, is barred by art. 14, sch. II, 


(1) 21 C. 149, 


(2) 25 C. 179. 
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1900 of the Ejimitation Act. An identical question arose.in Nagu v. Salu (l)» 
FE/B. 19. and although the bar of limitation there arose under s. 135 of the Ljand 
•' ^Revenue Code, the principle of the decision applies on all fours to this case. 

AppbD- Here the orders of the Collector and the Commissioner were not beyond 
XiATB the range of their functions The disposal of land in Nagu v. Salu (1) was 
Civil. exactly like the present disposal, the only diEferenco being that in the 

-- reported case the land was situated in a village site and here it is situated 

24 B. 435= outside a village site. But the character of the disposal is one and the 
2 Bom. L.R. same, and the competency of the disposal is one and the same. Hero it 
26t, cannot he contended that the order was ultTa viTCS, If, then, the order 
was passed under the authority of s. 35 of the Laud Revenue Code, the 
plaintifif cannot get the land unless he gets that order set aside under 
art. 14. sch. II, of the Limitation Act. But under that article he is now 
too late. In Nagu v. Salu (1) as well as in the present case the authorities 
declared that the land dealt with was the property of Government, and if 
that case is righily decided, the present suit must be held time-barred. It 
cannot rightly be contended C441] that in Nagu v. Salu (1) the order was 
not ullra vires, but that in the present case it is so, for there is no distinction 
in the cirt umstances. In Nagu v. Salu (1; also the plaintiff sought to shew 
that the land was not the property of Government. If the land is really 
the property of the plaintiff, then no question of limitation would 
In every c»ise it is necessary to decide the question of plaintiff s title for 
the purooses of art. 14, pch. II, of the Limitation Act. 

We also contend that Government was a necessary party, because 
the plainiiff wanfs to set aside the Commissioner’s order. 

December, 1899, JENKINS, C.J.—The plaintiff claims to be the owner 
of Survey No. 43 in the village of Terkanhallibhagi, and in that capacity he 
has brought this suit aeainst the Secretary of State for India in Council 
and the second defendant, who is in possession of the land. 

From the judgment of the District Judge, whose decree is under 
appeal, it seems that the lan.i in suit was at the time of the introduction of 
the survey entered in the settlement register as “onccoupied Government 
waste ' and this entry was confirmed on the 22nd March, 1882. This fact 
was certainly known to the plaintiff in 1384 ; for in that year he presented 
a petition in which he objected to the action of the survey authorities. 

His application failed. ^ u 

In 1895 the second defendant applied to the Assistant Collector, 

passed an order granting him possession. The Collector on appeal varied 
this order, but it was ultimately restored by the Commissioner. Under the 
Commissioner’s order, according to the plaintiff’s allegations, the 
defendant was put into possession of the land on the 16th November, 
he says, however, that the order was not communicated to him until the 
20bh of November, 1895. The plaintiff commenced this suit on the 1^^“ 
November, 1896, and by it he claims “to have set aside the order passed 
by the Commissioner against me and to have my right to the piece of land 
in suit established ; and further to get myself put in possession of the said 
piece of land and to obtain an order directing defendant No. 2 to pay me 
the value of the amount of [442] produce which I am likely to get during 
the interval between the date of my dispossession and that of r^ ora 
tion to the actual possession of the said land at the rate of Rs. zo per 
annum. My further praver is that such of the defendants as maybe 
found liable therefor, be ordered to pay me all my costs of this suit. 


(1) 15 B. 434. 
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The plaintiff alleges 4.bat he has been in possession from 1882 and 
earlier, but the District Judge has declined to go into this question, or to 
consider the plaintiff’s title, holding that in any case the suit is barred by 
limitation as against the Secretary of State for India, and that, as a result, 
the claim as against the second defendant must be dismissed, because, if 
the claim against the Secretary of State be excluded, it should have been 
tiled in the Subordinate Court. 

It is conceded that, so fnr as the Secretary of State was properly a 
party, the suit was instituted in the right Court, and, that being so, it has 
been argued that the claim should not have been dismissed as against the 
defendant, for the reason adopted by the District Judge. In the view I 
take of the facts, it is unnecessary to express any opinion on this point 
and. therefore, I refrain from deciding it. 

It must be allowed that the claim to set aside the order of November, 
1895, is barred by art. 14 of the Indian Limitation Act of 1877, and if 
that were the only part of the claim with which the Secretary of State is 
concerned, I should have agreed in thinking that, as against him, the suit 
must be dismissed. But in my opinion the plaintiff was entitled to 
have the Secretary of Stale before the Court in order to try his claim of 
title ; so it becomes necessary to consider whether this claim too was barred. 
For the purpose of determining this point it must be assumed that the 
plaintiff will be able to prove his allegation that he has been in possession 
since 1882 and earlier. 

Notwithstandiog this the District Judge seems to have thought that 
the eotry in 1882 of the lands in the settlement registry as unoccupied 
Government waste has somehow created rights in the Government which 
cannot now be assailed by reason of the bar of limitation. 

C443] The learned Government Pleader suggested that the bar of 
limitation arose from the assertion for upwards of twelve years of an adverse 
title, but be candidly admitted he could produce no authority for such a 
proposition. The truth is that the error has arisen from failure to perceive 
that the statute of limitation does not operate in favour of an assertion of 
adverse title apart from, and unaccompanied by, adverse possession. 

A may assart, as long as he pleases, that B's field belongs to him, 
but, if he does nothing more, the law of limitatiori does nob assist him. 

Still, though the District Judge in my opinion erred on this point, it 
ooes not necessarily dispose of the case. It has boon argued before us, 
that, inasmuch as the plaintiff did nor. within a year from its date sue to 
set aside the order of November, 1895. the disposition it effected is now 
binding on him. 

This argument proceeds on s. 37 of the Bombay Land Revenue Code 
of 1B79, which is in these terms (His Lordship road the section (1)). 

The effect, therefore, io is contended, is that the order of 1895. having 

proceeded on the footing that the land is the property of Governineot, it 

must be taken that such is in fact the case, until that order is set aside 

by a suit in the Civil Courts. But as such a suit would be barred by 

art. 14 of the Limitation Act, the disposition cannot now bo questioned, 

and so any title the plaintitf might otherwise have had is now of no avail 
to him. 

It is sought to enforce this argument by a reference to s. 13.5 of the 

Land Revenue Code, which is as follows (His Lordship then read the 
section (2)). 


(1) 24 B. 435 


(21 24 B. 436. 


1900 

Feb. 1?. 

Appel¬ 

late 

Civil. 

24 B. 433 => 

Bom. L.R. 
261. 


827 



24 Bom. 444 


INDIAN DKOISIONS, NSW SBBISS 


EVol. 


1900 

FBB. 19. 

Apped- 

liATB 

Civil. 

24 B. 43S = 
2 Bom. L.B. 
261. 


lb will, however, be nobioed tbab this section is limited in its operation 
to land situate within the site of any village, town or city, a fact which, 
if anything, is suggestive of the conclusion that in the case of land not 
falling within this category, it was not the scheme of the local Legislature 
that an order under s. 37 should have the far reaching effects for which 
the defendants contend. The land in suit admittedly would nob come 
within the operation of s. 135. I will first consider the [444] case apart 
from the authorities, limiting myself for the moment to a consideration 
of s. 37 of the Land Revenue Code. 

Now the construction the defendants would have us place on this 
section, would unquestionably have the efiect of taking from individuals 
their rights of property in a manner that would not otherwise be possible ; 
it is, in other words, a legislative encroachment on private right of 
property. But, in accordance with a well-established canon of construction, 
such an effect is not to be attributed to the provisions of the Legislature 
unless the words clearly demand it. Secoion 37, no doubt, empowers a 
Collector to dispose of certain lands in a particular way, but this power is 
limited to lands falling within the description contained in the section,— 
that is to say, lands of which it can be said that they are not the property 
of individuals, and are in consequence by the section declared to be the 
property of Government. If they are not the property of Government, 
the Collector cannot dispose of them, and any attempt on his part to that 
end would, according to the ordinary reading of the section, bo a mere 
brutum /ulmen: it would bo no more than if A attempted to dispose of the 
land of B. 

The defendants’ construction would vest in the Collector a power 
to dispose, not only of lands which are by the section declared to be the 
property of Government, but also of lands which in his opinion were the 
property of Government, and 1 fail to see any authority or reason for in¬ 
troducing into the section words not inserted by the Legislature, more 
esnecially when the result might be a serious eocroachment on the rights 
of property. 

In my opinion, therefore, apart from the authorities, an individual, who 
asserts that a Collector has disposed of property which belongs to hirn, 
and conseauently does not come within the operation of s. 37, is entitled 
to have his title to the property tried in the ordinary Courts ; if he succeeds 
in establishing his claim, the disposition by the Collector would bo so 
much waste paper, and it would be unnecessary to set it aside. Govern¬ 
ment from its iotrinsio nature must act through agents, and the introduction 
of the Collector into the section appears to me to be merely for the purpose 
of indicating the agent through whom [446] Government is to exercise 
this particular act of ownership over its own property ; and in my opinion 
the closing words of the section show how far it was from the intention 
or the Legislature to make the slightest encroachment on the rights of 

private persons. 

If I am right in this view, it would follow that art. 14 has nothing to 
do with the case. 

Bub then it has been argued that, if art. 14 does nob apply to an order 
such as that of November. 1895, there is no order under this section to 

which it could apply. 

This argument, however, appears to me to be fallacious; for lb 
proceeds on the assumption, that it is for some reason necessary that there 
should be some order under this section on which art. 14 would apply# 
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as though art. 14 had the right to demand that there should be an order 
under s. 37 of the Land Kevenue Code on which it should operate. 

But if, for some reason which I cannot appreciate, art. 14 is entitled to 
demand a tribute from s. 37, I conceive there would be no difiSculty in that 
section paying its dues. 

Even a Collector may so dispose of land, which by the section is 
declared to belong to Government, as to interfere with the rights of others, 
and in that case it would be proper to have this disposition set aside. 

Now I come to the authorities, ^he case on which reliance was more 
especially placed is Nagti v. Salu (l). 

There the Collector had granted to Nagu a piece of open ground in 
a village site; the plaintiff, claiming the ground as his, sued the Secre¬ 
tary of State and Nagu to have the grant set aside and to recover 
possession. The case came on appeal to the High Court, and was heard 
in the first instance by Jardino and Candy, JJ. They differed in opinion. 
Jardine, J.. being in favour of affirming the District .Tudge, who awarded 
possession ; Canay. J., being of the opposite view, becau.«?e in his opinion the 
suit was barred, since the plaintiff had nob sued within the year to set 
[446] aside the grant. This difference of opinion necessitated a reference 
to a third Judge under s. 375 of the Civil Proceiure Code, and thus the 
appeal was again heard by Bayloy, J., who agreed with Candy, J. 

Now it is at once obvious that this case is notan authority on the 
one now before us : in was governed by s. 135 of the Land Revenue Code, 
which has no application here, and consequently it called into operation 
considerations with which we are in no wav concerned. 

The point on which Bayley, J., based his decision was that it was 
not suggested the Collector’s order was ultra vires, and manifestly, if that 
were so, the order would be binding until it was set aside. Here, I have 
endeavoured to show the order of 1895 was ultra vires, if the land in suit 
was nob the property of Government, and so on that supposition no 
necessity has arisen to set it aside. Similarly, Gandy, J., clearly points 
out that “ had the Collector affec ed to deal with something in its nature 
or legal character beyond the range of his functions, his order would have 
been legally a nullity, and there would have been no need for plaintiff to 
bring a suit to set it aside.” 


Candy, J., here practically adopts the principle laid down by West, J. 
in Shivaji Yesji Chawau v. The Collector of Ritnaqiri{2) where the poinl 
under debate was whether art. 14 was a bar to a suit to recovei 
possession of land, of which a grant had been made by the Collector 
The lower Courts bad held the suit to be barred, bub the High Courl 
remanded the case for retrial, laying down this principle for the guidance 

Courts. These two cases have recently formed the basis ol 
a decision pronounced by the Calcutta High Court in Dejoy ChaJid Maha- 
tab Bahadur v. Kristo Mohini There the Collector liaving a 

power to dispose of larnl in fact transferred it to a person bo whom he 
ought nob to have granted it in view of the facts as found. The High 
Court held that the order of transfer was a nullity, and, applying the 
principle to which I have referred, determined that the suit was not bTxrxed 
by art. 14. I have referred to the authorities hy which the respondent- 
defendants [447]oughb to support their case, and I find nothing in them 
opj-osed to the view 1 have formed of the conioint etfoeb of s 37 of the Land 

Rovenuo Code, and art. 14. 
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The cause of acbion was. in my opinion. 6be dispossession, nob the 
order ; for that, if the land in suit is the property of the plaintiff, is a mere 
nullity. To hold otherwise might have the result that a man might 
through the disposition of a Oolleobor wrongly purporting to act under 
8. 37 without his knowledge be irretrievably deprived of his land ; for art. 14 
provides that time shall run from the passing of the order, not from 
knocvledge of the order. I cannot, in the absence of the clearest words, 
E24 B 433= attribute to the Li3gislature an intention to make so serious, and, as it 
2 Bom. L.R. seems to me. unnecessary, an inroad on rights of property, and I certainly 
261. would not place upon the statutes under consideration a judicial construe- 
tion going in that direction beyond the words used. 

I would, therefore, reverse the decree under appeal and remand the 
case for retrial, but as my learned colleague holds a different view, the 
case must be referred to a third Judge in accordance with s. 675, Oivil 
Procedure Code. 

Candy. .T.—The question of limitation arises in this first appeal under 
the following circumstances : — 

On the 15bh November, 1896, plaintiff filed the present suit against 
defendant No. 1, the Secretary of State, and defendant No. 2, one Parmaya, 
alleging that he and his predecessors had continuously enjoyed possession 
of a plot of land called AUima rana Maleki” as pare of their holding in a 
certain “ muli warg” No. Ill ; that the Survey Deparement, instead of 
treating the plot as part of the said bolding, bad by mistake (in 1882) 
entered the land in the Government registers as uncultivated waste, and 
given it a separate survey No. 43, outside and not included in the said 
bolding ; that be (the plaintiff) had complained to the authorities 
against the above action, but had obtained no relief ; that in 1895 
defendant No. 2 prevailed on the Assistant Collector to give him the said 
land for cultivation; that he (plaintiff) then appealed to the Collector, 
who ordered that the right of occupancy of the said land should be put up 
[4483 to auction : that a further appeal was made to the Revenue Com¬ 
missioner, who (12bh November, 1895) uphold the order of the Assistant 
Collector, and aco.'>rdiDgly in November, 1895, (iGth November it appears) 
on the strength of the said order the defendant No. 2 dispossessed him 
(the plaintiff). 

Plaintiff, therefore, prayed— 

(<x) to have set aside the order passed by the Revenue Commissioner ; 

(6) to have his right to the said piece of land established ; 

(c) and bo obtain possession with mesne profits. 

Various defences were raised on behalf of the two defendants, which it 
is unnecessary to particularize. The District Judge dismissed the suit on 
the ground that it was barred under art. 14 of the soh. II of the Limitation 
Act of 1877, nob being brought within one year from the date of the order 
of the Revenue Commissioner, S. D., which plaintiff sought to set aside. 

The District Judge also thought the suit in its present form as 
against defendant No. 1 time-barred on other grounds, having been 
instituted nearly fifteen years after the date of the entry^of the land in 
the settlement register as ** uiioooupied Government waste. 

The District Judge went on to say :— 

“ Ibis nob now necessary to consider whether plaintiff can institute a 
suit for possession of the property in dispute against defendant No. 2 alone, 

based on his alleged dispossession in November, 1895.A suit of that 

nature would, however, have to be filed in the Subordinate Court, and I 
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need not at present seek to determine whether piainbilf would be held to 1900 
have forfeited his title owing to his failure to take action against Govern- Fbb. 19. 
ment in time. ” - 

Against the dismissal of the suit plaintiff has appealed to this Court, ApfeIj- 
and, as I understood his learned pleader, Mr. Sbamx'ao Vibbal, he did not IiATB 
deny that the prayer of the plaint, to have set aside the order of the JEtevenue OlVIL. 
Oommissiooer of 12bh November, 1895, was barred by limitation ; but he — 
contended that plaintiff [449] was entitled to have the other prayers of *35 = 

bis plaint enquired into, and to establish his right to the piece of land : and 3 Bom. L.R. 
that be was not obliged to have the order of the Hievenue Commissioner 261. 
set aside, for it could be treated as a nullity. 

To that the natural rejoinder is that, if the plaintiff can ignore the 
order of the Revenue Commissioner, then the suit is simnly one in eject¬ 
ment against the second defendant, and must be institur-ed in the Court 
of the lowest grade competent to try it. (s. 15, Civil Procedure Code), 
which is not the District Court. 

But then, it is pointed out, the pUintiff is bound to sue the Secretary 
of State, for defendant No. 2 will plead that it was by the order of the 
Secretary of State’s subordinate ihab the land was formally pub into his 
(second defendant’s) possession ; the plaintiff seeks to establish his right 
as against the Secretary of Stace as well as against the second defendant ; 
and though he (plaintiff) is entitled to ignore the action of the survey and 
revenue officials in treating this land as Government waste since 1882— 
of which action ha was well aware—yet he cannot ignore the fact that it 
was owing to the order of the Revenue Commissioner that he has been 
dispossessed. 

If this be so, then in my opinion plaintiff is bound to sue to have 
that order set aside, which is, in fact, what he did do, and the Court 
cannot, I think, deal with the case apart from the first prayer of the plaint. 

Plaintiff’s pleader naturally relies on Mr. Justice West’s judgment in 
Skiva^t v. The Collector of Ratnagiri^l). In the subsequent case of Nagit 
v. Salu (2), I had occasion to examine the ratio decidendi as shown by 
Mr. Justice West’s judgment, and I need not repeat at length the conclusions 
at which I arrived. It must be remembered that in Shivaji’s case the 
Assistant Judge, and in appeal the District Judge, bad dismissed the suit 
solely on the pleadings; no evidence was recorded. Mr. Justice West 
said “ that is not sufficient.” and that it was nob an inevitable conclusion 
that the suit could not be one for dispossession. The case was, therefore, 
remanded for retrial “ even on the point of limitation.” 

[450] After careful consideration, and T must admit with hesitation 
as the contrary view is held by my colleague, the learned Chief Justice, I 
adhere to the view which I previously took as to what wore the principles 
laid down by Mr. Justice West in Shivaji's case ; and in my opinion the 
principles so viewed are correct. 

It does not seem to mo to bo a valid answer to the application of 
art. 14 of the Schedule of the Ijimibabion Act, 1877, to say—though the 
plaintiff is foiced by the order of the Hovenuo Commissioner to sue tbe 
Secretary of State, yet he need nob sue to have that order set aside. Why 
need be nob have the order set aside Because, it is said, the order could 
only be valid if the laud ?n question was nob the property of an individual, 
and plaintiff is prepared to show that the land in question is his property] 

(l> 11 B. 429. 
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and if h© succeeds in proving that, then the order is a nullity and can ho 
ignored. 

This is the proposition with which I am unable to concur. Plaintiff 
in effect says: “ I admit that, to my knowledge, this land has for many 
years been entered in the Government registers as Government waste, 
though I say wrongly so ; it is lawful for the Collector, subject to the 
order of the Commissioner, to dispose of Government waste ; the Collector 
under the orders of the Commissioner has purported to do so, the effect 
of which is that I have been dispossessed ; this order was not passed 
behind my back, but after enquiry, and was in its form, as shown by the 
copy of the Revenue Commissioner’s proceedings produced by mo, a quasi¬ 
judicial order: but I am entitled to ignore it (though as a fact I did sue 
to have it set aside), and I can, if I choose, wait till within a day of 
twelve years subsequent to the date (l6th November, 1895) of the Revenue 
Commissioner’s order being carried out, and then sue in ejectment against 
defendant No. 2 as a trespasser, and against defendant No. 1 (the Secre¬ 
tary of State) to establish my right to cbe land.” 

Prima facie an act or order of an officer of Government in his official 
capacity can be set aside, because the authority, on which the officer pro¬ 
fessed to act, does not, when all the facts are judicially enquired into, 
justify such an act or order. For a plaintiff to say—I prove such a 
state of things, therefore it is not necessary for me to have the oi*der set 
aside—seems to me somewhat [4513 illogical. The act or order of the 
Government official, purporting to be done or given under s. 37, can be 
set aside if it is shown that the land disposed of is really the property 
of an individual, and such person’s established right” has thus been 
invaded : equally so when the land is not the property of an individual 
but of Government, and the '* legally subsisting right ” of an individual 
(c.q., right of way) has been invaded, the disposition may bo set aside. ^ I 
see no reason why the order of disposition should be treated as a nullity 
in the one case and not in the other. And if it is proper to have the 
disposition set aside in the one case, equally so is it in the other. 

When Mr. Justice West said ** There aie orders not within the scope 
of the authority of the official who makes them —ratione materiis,** it must 
not be forgotten that he went on to say : ” He affects to deal with some¬ 
thing in its nature or legal character beyond the range of his functions. 

If the Collector said : Hei'e is a field in the occupation of A.B. I will 
dispose of it under s. 37 of the Land Revenue Code and give it to C D . 
he would be affecting to deal with something in its nature and legal 
character boyond the range of his functions ; the order would not be within 
the scope of the Collector’s authority ratione 'tnatericB. But when the 
Revenue Commissioner after a regular inquiry says : This is a 
land which has always been xegistored as Government waste : under 8. 37 
of the Land Rovoimo Code I direct the Collector to give it to C D, (and 
this order in no way contravenes the rules sanctioned by Government for 
disposing of such lands) : then to say that A B can sue to establish his 
right against Government to that land any time within twelve years of 
tlm Commissioner’s orders being carried out, is. in my humble opinion, 

not in accord either with the letter or the intention of the Statute. 

For I cannot help thinking that the Legislature must have intended 
to draw a distinction between the case of an ordinary trespasser, who by 
twelve years’ adverse possession can acquire title, and the case of ft 
person who professes to acquire title under the official orders of an officer 
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of Government. It is obvious that it would be unreasonable to allow 
twelve years’ limitation within which such a title as the latter can be 
assailed. 

[452] I am not oppressed by the argument that if my view is 
correct, then a man may have an order passed against him behind his 
back, and yet he is allowed but one year from the date of the order 
within which to assert his rights. In the first place I think that the 
“ order ” in art. 14 must be an order of at least a quasi-judicial character, 
and not a mere executive order, just as was held with regard to “ order ” 2 
in art. 12. (Seethe decision in Sakharamv. Collector of Ratnagiri {!).) 
Here the order was passed by the Revenue Commissioner under the 
statutory powers given him by s. 37 of the Land Revenue Code, and as 
is clear by the proceedings, after enquiry. In the next place the argument, 
if good at all, must be good against the applicability of art. 14 to any 
possible set of facts or circumstances. Prima facie the “ order” in art. 14 
must be an order which it is necessary that plaintiff should, for the 
protection of his own rights, get sat aside. Rut if the article cannot 
apply to a given case, because it is possible to suppose such an order 
being passed behind a man’s back, then it can never apply to any case 
whatever. 

Why the local Legislature deemed it expedient in 1879 to enact 
the peculiar provisions of s. 135 of the Land Revenue Code (Bombay 
Act V of 1879) in regard to land situate within the site of a village, town 
or city, it is difficult to say. But it is hardly safe to suppose that the 
local Legislature thought that art. 14 of the schedule of the Limitation 
Act of 1877 would be inapplicable to orders passed under s. 37 of the 
Land Revenue Code. Rather it would seem that, accepting the appli¬ 
cability of art. 14, the local Legislature added the special provision 
that, as regards lands situate within the site of a village, town or city, the 
strict limitation must be applied by the Courts, even though it bad not 
been set up as a defence. However that may be, it is to my mind clear 
that the same principles, which govern the applicability of s. 135. should 
govern the applicability of art. 14. If in the one case a plaintiff can 
claim to evade the bar of limitation by asserting that he can prove that 
his rights have been ignored, and so there was no valid order under s. 37 
of the Land Revenue Code, so too [453] he can do the same in the other. 
If this course is not open to him in the one case, neither is it open to 
him in the other. 

For all these reasons, I think that the present plaintiff, if he is bound 
to sue the first defendant, as is admitted, is bound to have the order of 
the Revenue Commissiouer set aside ; and that consequently tbe suit is 
barred by limitation. 

Thus there being a difference of opinion between the Judges, tbe case 
was referred to Parsons, J., for disposal. 

Shanirav Vithal, for appellant. 

Rao Bahadur F. J. Kirtikar, for respondent. 

JUDGMENT. 

Parsons, T. —The following are the only facts which need to be stated. 
The land which is for the purposes of this appeal assumed to bo the pro¬ 
perty of the plaintiff and to have been in bis possession uninterruptedly up 
to the 16tb November, 1895, was, at the introduction of the revenue survey 
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in 1882. entered in the register as Government waste land. On the 12th 
November, 1895, the Bevenue Commissioner ordered it to be given to the 
defendant No. 2, on the latter paying the assessment due since the survey 
settlement. This order was communicated to the plaintiff on the 20th 
November. 1895. On the 16bh November, the plaintiff was ousted by 
the order of the Oolleotor, and the defendant No. 2 placed in possession. 
This suit was filed by the plaintiff on the 15th November, 1896. It-was 
contended for the defendants that the suit was time-barred under the 
Indian Limitation Act. 1877. not having been brought within one year 
from the 12ch November, 1895. the date of the Bevenue Commissioner s 
order, as required by art. 14 of the schedule to that Act. 

The decision of this point appears to me to depend, first, upon 
whether the plaintiff can maintain a suit for the recovery of his land 
without having the order of the 12th November, 1895, passed by the 
Bevenue Commissioner set aside, and, second, upon whether that order is 
within the terms of art. 14 and governed by it. 

1. To answer this question I must examine the provision of 
law under which the order purports to have been passed and see 
how far the order is justified by that provision and affects the 
[454] plaintiff. The law is contained in s. 37 of the Bombay Land 
Bevenue Code. 1879, which declares all lands not the property of indivi¬ 
duals. &o., &c., to be the property of Government, and gives power to the 
Collector to dispose of them in such manner as he may deem fit, ' subject 
always to the rights of way, and all other rights of the public, or of 
individuals legally subsisting.'’ No provision is made for any enquiry 
by the Collector, nor is any power given to him, to determine what is or 
what is not Government land, or what are the rights of individuals. All 
ho can do is to say that certain land is in his opinion the property of 
Government, and so be disposes of it. He cannot, however, dispose of it 
absolutely, the law, it is argued, does not allow him to do this, he can 
only dispose of it, subject to the legally subsisting rights of individuals. 
This is how his order in the present case ought to be construed, not as a 
nullity or even as an illegal order, bub as a perfectly legal and valid order 
granting the laud to the defendant, subject to the rights of the plaintiff over 
it. If the order can bo viewed in this light, it is clear that there would 
bo no necessity for the plaintiff bo sue to set it aside, for it does not affect 
him in the slightest degree. It does nob purport to pass bis rights to the 
defendant, but it transfers those of Government only, and the latter even 
subject to the rights of individuals such as the plaintiff. It is oontended, 
on the other band, that there is a flaw in this argument, because the 
words ** other rights” in s. 37 refer baok bo the rights of way and mean 
rights ejusdem generis, and do not refer back to the rights mentioned in 
the earlier part of the section or include all rights that may be proved by 
individuals. I think that it makes no real difference whichever argument 
is held to prevail, and that supposing the section to allow the Collector to 
dispose of lands subject only to suoh limited rights, and that he purported 
to sell this land out and out bo the defendant, the case stands just the 
same. If A sells the land of B to O. the sale of itself gives no immediate 
cause of action, and it would nob be obligatory on B to sue to set it aside, 
bub he could wait bill he is disturbed in bis possession and then sue on his 
title to maintain or recover possession. It would never be held that this 
latter suit was barred, because B had not filed a suit for a declaration of 
his [455] tibia within six years of his hearing that A had alienated his land. 
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'There is no reason why the same rule should not apply to a sale by the 
Collector to which no greater force is given by the Legislature by any 
provision of law that has been pointed out to me. So long as his order 
purporting to sell the land remains inert and on paper, it gives rise to no 
cause of action, and there is no more necessity at any time to sue to sob 
it aside than there is in the case of an alienation by a private person of land 
which does not belong to him. The result, moreover, of a suit for posses¬ 
sion does not depend upon setting aside the order. Assume in the present 439- 

case that the plaintiff’s suit succeeds and that he is awarded possession, the 2 Bom L.R 
order is not set aside. It still stands, bub the defendant takes nothing 26t. 
under it. As authority for this proposition, I cannot do bettor than quote 
the words of their Lordships of the Privy Council in the case of Moti 
Lai V. Karrabuldin (1). ** Between setting aside a sale and holding that 

the plaintiff's rights are nob affected by it, there is a wide difference. ” 

2. It is nob necessary here to discuss what the particular orders 
are which were contemplated by the Legislature when it repealed art. 16 
of the Limitation Act of 1871, and re-enacted it as art. 14 of the Act, 

1877, with the words or order ” added after the word “act,” but it is, 

I think, obvious that it must have meant orders which, to use the words 
quoted apparently with approval by Candy, J., in the case of Nagu v. 

Salu (2), interfered with the plaintiff’s possession so as to give rise to a cause 
of action, and not simply administrative orders which need no setting aside. 

I look upon the order of the Collector disposing of the land under s. 37 as 
an order of the latter class. It may be passed in his office and may lie there 
unacted upon for years as was observed in the case of Laloo Singh v. 

Puma Ckander Bancrjee (3). "In fact, the dispossession might not actually 
take place till more than a year after the Collector’s order, and it seems to 
us that it would he unreasonable to hold that in such a case the aggrieved 
party would have no remedy if he had omitted to sue to have the Collector’s 
order set aside.” I [4563 would go oven further aod say that it is impossi¬ 
ble to suppose that the Legislature contemplated such orders when they 
passed the enactment in question, and I have no hesitation in saying that, 
where we ffnd an administrative order passed which requires a subsequent 
act necessary not merely to complete, but to give any force at all to it, we 
are bound to hold that limitation must be taken to run from the date of 
the latter. 

For these reasons, I am of opinion that tho order of the Revenue 
Commissioner of the 12th November, 1895, is nob such an order as Is 
contemplated by art. 14, and that in itself it gives no cause of action and 
need not be set aside. 

The cause of action in the present case was given by the act of the 
Collector dispossessing the plaintiff on the IGth November, 1895, and as 
the suit is brought within a year of this date, it is in time. The disposses¬ 
sion was done by the Collector ; the Government, therefore, is properly 
made a party to the suit as liable to the plaintiff for the act of its agent. 

The appeal is decided in the manner proposed by the learned Chief 
Justice of this Court, and it is ordered that all costs hitherto incurred be 
costs in the suit. 

Case remanded for re-trial. 
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24 B. 456 = 2 Bom. li.R. 418. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 

RAMDAYAli {Original Defendant), Appellant v. JanKIDAS 
AND ANOTHER {Original Plaintiffs), Bespondents. * 

[5th March, 1900.] 

Civil Procedure Code {Act 'XIV of 1882), s, 13—Res judicata — Court of competent 
jtirisdiction. 

A brought a suit against B for Rs. 3,152, that is, for one instalment due under 
a bond. The suit was heard and dooided by a Subordinate Judge of the Second 
Class, who bad been deputed to assist a Subordinate Judge of the Pirst Glass. 
A obtained a decree for the amount claimed. 

A then brought a second suit against B in the Court of a Subordinate Judge of 
the First Class to recover Rs. 6,526, being the amount of two instalments due 
C4573 under the bond. In this suit B raised the same contentions as in the 
former suit. 

Held, that the decision in the first suit did not operate as res judicata in the 
second suit, as the Court that tried the first suit had no jurisdiction to try the 
second suit. 

CR., 35 C. 353 (358)=7 C.L..J. 470 = 12 C.W.N. 359.3 

AppEADfrom fche decision of Rao Bahadur K. B. Marathe, First 
Class Subordinate Judge at Dbulia. 

On the 6th of December, 1895, defendant Ramdayal passed a bond 
to the plaintiffs promising to repay the amount secured by the bond by 
annual instalments of Rs. 3,000 each. 

In 1896, plaintiffs brought suit No. 246 of 1896 in the Court of fiho 
Joint Second Glass Subordinate Judge at Dbulia to recover the first 
instalment together with interest, amounting to Rs. 3,152. 

The Subordinate Judge decreed the plaintiffs’ claim. 

In 1899, plaintiffs filed a second suit in the Court of the First Class 
Subordinate Judge at Dbulia to recover Rs. 6,525, being the amount of 
the next two instalments together with interest. 

In this suit defendant raised the same pleas as he had urged in the 
former suit (No. 246 of 1896). 

The First Class Subordinate Judge held that the matter was re^ 
jtidicata and could not be re-opened in the present suit. 

He. therefore, awarded the plaintiffs’ claim. 

Against this decision defendant appealed to the High Court. 

Setakoad (with N. B. Pendse), for appellant. 

M% B. Ohaubal, for respondents. 

JUDGMENT. 

Parsons, J.—The First Class Subordinate Judge evidently omitted to 
notice the words that are used in s. 13 of the Civil Procedure Code, 
Damely, a Court of jurisdiction competent to try such subsequent suit or 
the suit in which such issue has been subsequently raised.” To satisfy 
the requirements of the section, it is necessary that the two Courts shall 
have concurrent jurisdiction as regards the pecuniary limit as well as the 
subject-matter, and the extent of the jurisdiction depends on that of the- 
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Courb in which the first suit was instituted at the time the first suit 
was brought—see Misir Haghobardial v. Rajah Sheo Baksh 
Singh (1) ; Run Bahadur Singh v. Bucho Koer (2) ; Bholabhai v. 

Jdesang (3) ; Rughunath v. Issur Chunder (4). Here the first suit (No. 246 
of 1896J was for a sum of Rs. 3,152, that is. for one instalment due 
under the bond, and it was heard and decided by the Second Class 
Subordinate Judge who had been deputed to assist the First Class Subor¬ 
dinate Judge. He was nob competent to try the present suit, since it is 
for Rs. 6.525, that is, two instalments due under the bond, and is, therefore, ^ Bom. L».R 
beyond the limits of his pecuniary jurisdiction. For this reason his 
decision in the former suit cannot be res judicata in the present suit. 

^Ve reverse the decree and remand the suit for a trial on the merits. 

Costs to be costs in the cause. 

Decree reversed and case remanded. 
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ORIGINAL CIVIL. 

Before Sir B. H. Jenkins^ Chief Justice, and Mr. Justice Candy. 


J. W, Seager {Plaintiff) v. Hukma Kessa and others {Defendants).^ 

[18th April, 1900.] 

Pledge — Husband and wife —Possession required for valid pledge—Contract Act {IX of 
1872), s. 178. 

The plaintiQ aucd to recover from the defendant the value of certain ornaments 
pledged with the defendant by the plaintiff’s deceased wife. The plaintifi and 
his wile bad lived together, and the latter, with tbe knowledge and consent of 
the plaintiQ, bad obarge of the jewol-caso containing the ornaments in question, 
which, however, belonged exclusively to the plaintiQ. Without the knowledge 
or consent of the plaintiQ bis wife pledged these ornaments with tbe defendant as 
security for the re-payment of certain promissory notes passed by her in favour of 
the defendant. After her death tbe defendant claimed payment of the promis* 
sory notes from theplaintiQ. TheplamtiQ refused to pay, and sued tbe defendant 
for the value of the ornaments. 

Held, that the plaintiQ’s wife had not in tbe beginning, nor did she subse¬ 
quently acquire such possession as would validate tbe pledge by virtue of the 
provisions of s. 178 of tbe Contract Act. To create a pledge under that section 
tbe pledgor must bo in juridical possession of tho goods; mere custody will not 
suffice. 

[F., 23 Ind. Cas 174 = 15 lil.ti.T. 221 = (1914) M W.N. 319: R.. 37 B. i22=-« 15 Bom. 
Li R. 1 = 17C.L.J. 146=17 C.W.N. 353 = 17 lud. Cas. 663 = 24 M.L.J. 176=12 
M.L.T. 646 = (1013) M.W.N. 29 ; 27 M. 424 (425) = 14 M.L.J. 69; 11 Bom. L.R. 
926 (992) : 12 Bom. L.R 316 (335) = 5 Ind. Cas. 457.J 

[459] Case stated for the opinion of tbe High Courb under s. 617 of 
the Code of Civil Procedure (Act XIV of 1882) by C. W. Chitty, Chief 
Judge:—• 

1. This was a suit by the plaintiti to recover from the defendants 
a sum of Rs. 998 as the value of certain ornaments belonging to 
the plaintiff and pledged with the defendants by the plaintiff's deceased 
wife. The ornaments, with tho exception of one item (two tolas of gold 
valued at Rs. 48), were produced in Courb by tho defendants. It was 
agreed that their value might be taken for the purpose of estimating tho 

* Small Cause Court Reference, No. 18775 of 1699. 

(1) 9 I.A. 197=9 C. 439. (2) 12 I. A. 23=11 C. 301. 

(3) 9 B. 75. (4) 11 O. 163. 
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costs of the suit at Hs. 950, the ornameats themselves being returned to* 
the plaintiff in the event of decree being passed in his favour. The orna¬ 
ments are still lying in Court;. 

2. The plaintiff and his late wife lived together, and his wife,, 
with the plaintiff’s knowledge and consent, had charge of the jewel-case in 
which were kept the ornaments in question and other trinkets belonging to^ 
the plaintiff’s wife. The ornaments in question belonged exclusively to the 
plaintiff aud were never worn by bis wife. The wife also kept the plaintiff’s^ 
cash box and bad access to both that and the jewel-case, which remained 
in her wardrobe under her control. 

“ 3. In the year 1892 Mrs. Seager commenced to borrow money 
from the defendants, and as security for the loan she deposited with them, 
some of her own ornaments and the ornaments in question. This was 
done without the knowledge or consent of the plaintiff. The loan was 
renewed by Mrs. Seager from time to time and further advances made. 
The last promissory note passed by her appears to have been one of the 
22nd July, 1897, for Rs. 1,609 (Ex. B). In that all the ornaments 
pledged are enumerated, and the list includes those in question in this 
suit. 

4. Some five years ago the plaintiff wishing to see one of the 
ornaments, a diamond ring, asked bis wife to show it to him. She then' 
said at first that it was missing, afterwards she stated that she had sold 
it and the two chains in the bazaar. The plaintiff was much annoyed,. 
but thinking that the ornaments [460] were gone beyond recovery he 
did not press the matter further. 

“ 5. In May. 1899, both the plaintiff and his wife were attacked 
with plague. On 17th May, 1899, Mrs. Seager died. After her death and 
the plainbifi’s recovery he went through all his wife’s things and found 
(inier alia) a number of cancelled promissory notes. He also came to 
know, on looking into the jewel-case, that all the jewels were gone. About 
the middlo of August. 1899, one of the defendants oame to the plaintiff 
and showed him the promissory note (Ex. B), and be then oanse to know 
that the ornaments in question were in pledge with the defendants. The 
defendants called on the plaintiff to pay the amount due to them by his 
wife. This he refused to do, and filed this suit to x*eoover from them the 
value of his ornaments which his wife had pledged. There was no ques¬ 
tion of mala fidcs in this case. That is to say, 1 was satisfied, on the 
evidence, that the ornaments belonged to the plaintiff and had been* 
pledged by his wife for her own purposes without bis own knowledge or 
consent. On the other hand, the defendants bad no reason to suppose 
that the ornaments were not tbe property of Mrs. Seager, or that she had 
not a perfect right to pledge them. 

“ 6. The sole question in the case is one of law—whether under the 
circumstances above set forth the pledge was valid as against the plaintiff. 

“ 7. The question turns upon the proper construction to be put on- 
8. 178 of the Indian Contract Act. Tbe only direct authority on the section 
is the case of Diddomoyee Dabce v. Sitaram (1), That was a case of posses¬ 
sion by a servant left in custody of his mistress’ goods. A servant’s 
possession seemed to me to be different from that of a wife, although for 
the purposes of the Indian Penal Code (s. 27) they are classed together. A 
wife has a wider authority in dealing with the property of her husband 


(1) 4 O. 497. 
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than a servant would have, and what might amount to an oEfeneo on a 
servant’s part would not be an offence on the part of a wife. 

[461] '* 8. There are decisions on s. 108 of the Indian Contract Act 
(see Greenwood v. Holquette (1) and Shankar v. Mohanlal (2)), but. in spite 
of the remarks of Messrs. Cunningham and Shepherd m ^ieir comment¬ 
ary, I was of opinion that some force must be given to the difference of 
the wording in the two sections. There also must be some distinction 
drawn between an out-and-out sale and a pledge conveying a limited 

interest in the property. , ... u u 

"9, For these reasons I was of opinion that the question shoula be 

answered in the affirmative, and I dismissed the plaintiff’s suit. As, 
however, the point seems to me to be of much importance, although the 
plaintiff did not require a reference. I determined to refer the question for 
their Lordships’ decision under s. 617 of the Civil Procedure Code, and I 
made my judgment contingent on such decision. If the question is 
answered in the negative, there will be a decree for the plaintm for the 
delivery to him of the ornaments and for payment to him by the defend¬ 
ants of Court costs on Rs. 950. and professional costs Rs. 90. 

“ 10. As the reference is made by this Court sno motu, there is no 

deposit to meet the costs of reference. 

Stranqjnan {.amicus r.urioi), for plaintiff.—Apart from the Gontiact 
Act plaintiff must succe-d. Marriage does not give the wife authority 
to pledge her husband s goods, and any pledge of his goods made by the 
wife would bo invalid —Resolutions of the majority of Judges in Manby 

v. Scott (3). . , , j 

Section 178 of the Contract Act will not assist defendants, for the 

wife in this case never bad nossobsion of the articles of jewellery. She 
merely had the bare custody of thorn, aud had no authority to deal with 
them in any way whatever. 

Her position was exact ly the same as that of the servant in the only 
reported case on the word “ possession " as used in this section— Biddo- 
moyec Dahee v. Sitarnvi (4). 

The term “ possession ” bas the same meaning in s. 178 as it has in 
s. 108. It is the kind of possession which a factor or an agent has when 
the owner of the goods, although he has [462] parted with the possession, 
may give instructions to the person in possession what to do with the 
goods, and not a qualified possession as in the case when the possession 
is for a specific purpose: see Greenwood v. IloUjuelte (1). 

Here the possession was for a specific purpose, viz., the safe custody 
of the articles in question. This seems to have been the extent of the 
authority, for apparently she had none to wear the jewels, at any rate the 
evidence is that she never did so. ftee also Shankar Murlidhar w. J^dohan- 
lal JaduraiYi (2j. 

Every person having possession of any moveable property within the 
moaning of ss. 108 and 178 would have a right of action against any person 
disturbing that possession under s. 10. Specific Relief Act (I of 1877). 
But supposing any person had wrongfully removed the jewellery in 
question from the plaintiff’s house, his wife would have had no cause of 
action against the wrongdoer. 

Section 7 of the Married Woman’s Property Act (Act III of 1874) 
merely allows the wife to take legal prooeodiogs in respect of her own 
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properby, and in tbe case supposed tbe husband would have been obliged 
to sue alone: see X)icey on Parties. Hule 88. p. 394. Consequently it^ 
cannot be said that tbe wife had possession within tbe meaning of s. 178. 

If the wife over did gain possession of the jewellery, then that posses¬ 
sion was obtained by an offence, viz., theft. Section 27 of the Indian 
Penal Code provides that when property is in the possession of a person’s 
wife on account of that person, it is in that person’s possession within tbe 
meaning of tbe Code. 

Prom the point of view of the Indian Penal Code as long as tbe 
articles of jewellery were in the box they were in the plaintiff's possession. 
Directly she took them from the box with tbe intention of possessing 
them she committed theft, and so her possession of the articles of 
jewellery at the time she possessed them was possession obtained by an 
offence. There is no presumption, in law. in India that husband and 
wife constitute one person for the purpose of ibe criminal law, and if 
the wife removes her husband's property from bis house with a dishonest 
C463] intention she is guilty of theft: see Starling’s Indian Criminal 
Law, 7th Ed., p. 472, and Queen-Empress v. Butchi (1). 

The plaintiff’s action is not barred by art. 48 of the Limitation 
Act, which gives plaintiff three years from the date when he first learnt 
in whose possession the property was. Here the property was lost by 
conversion. 

Young, for defendants {amicus curicB). —Three things required by 
section are—11) possession on part of pawnor ; (2) good faith on part of 
pawnee : (3) lawfal acquisition by pawnor. 

Possession ” may bear its legal or its popular moaning: compare 
Pollock and Wright on Possession, pp. 1, 2, 6. 

In the Contract Act in possession ’’ differs from “ having possession”; 
cf. cognate s. 108, where the 1st exception speaks of a person being in 
possession and tbe 2nd and 3rd speak of persons having or having obtain¬ 
ed possession. Tbe words ** in possession ” are also used in tbe 2Qd and 
3rd exceptions, but only to include the possibility of tbe person having 
possession putting another in possession for tbe purposes of tbe sale. 

If ” to bo in possession ” differs from *' to have possession ” the 
difference must be that expressed by the Homan law non possidet, est 
tantum in possessione ; ” and to be in possession would be equivalent to 
being in lawful custody. If so the terms of the section are complied with, 
since the second requirement of the section is found as a fact, and it is 
admitted that tbe original custodianship was lawfully acquired. 

If it be urged that different words when used in the same section 
indicate a difference of meaning, and that, therefore, “ in possession ” 
cannot equal in custody ” since in custody is used at the end of tbe 
section, why should the same rule not bo applied to the different 
phrases—“ having possession ” and ” in possession ” in s. 108 ? 

The pawnor had from the first possession in the legal sense of 
the term. 

Husband and wife, to whom Succession Act, s. 4, applies, have full 
freedom to contract inter se, 

[464] That being so, the pawnor received the goods as a bailee and 
not a servant ; compare Pollock and Wright on Possession, p. 163. Section 
27 of the Indian Penal Code is confined to the Indian Penal Code. 
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In India a bailee is “ in possession”—Ooncract Act, ss. 148, 149, and 1900 
ic would seem to be the better opinion that the same is the law in England apbUj 18. 
notwithstanding Lord Ellenborough’s dictum (delivered in argument) 
referred to in Shankar v. Mohanlal (1) : compare Dicey on Parties, 352, ORIGINAI* 
358; Pollock and Wright on Possession, 58, 59, 166 ; Queen v. Cooke (2). Civir*. 

The case of Johnson v. Credit Lyonnais, also referred to in Shanker b~488 = 
V. Mohiinlal. turned upon the question whether the vendor had possession^ ^ ^ 

under the Factors Act, and is not applicable. * 

Possession as a bailee may be determined, and the possession 
rendered trespassory, by showing an original animus furandi on the 
part of the bailee or by the bailee having broken bulk. It is not 
contended that there was any original animus furandi on the part 
of the pawnor, and it is found as a fact that she pledged all the articles in 
suit at one and the same time, and if so there was no breaking of 
bulk—Pollock and Wright on Possession, p. 222. 

JUDGMENT. 

Jenkins, O. J. —I desire to thank the learned counsel, who have 
argued this case as amici curice. for the great assistance they have afford¬ 
ed us by their able and lucid arguments. 

I am of opinion, notwithstanding Mr. Young’s ingenious argument, 
that, to create a pledge under s, 178 of the Indian Contract Act (IX of 
1872), the pledgor must be in juridical possession of the goods, and that 
mere custody will not sulBce. 

This view is supported by the previous decisions on the Contract 
Act, to which we have been referred, and also by the words of the section, 
which mark a clear distinction between possession and custody. 

On the facta stated I have no doubt that Mrs. Seager simply bad 
charge of the articles of jewellery as custodian on behalf [4653 
husband ; that she held the articles subject to her husband's directions 
and control ; and that the circumstances under which they came into 
her charge exclude the inference that she intended to deal with the arti¬ 
cles otherwise than in accordance with her husband’s directions, or to act 
in breach of the confidence reposed in her. Therefore, I hold she had not 
in the beginning, nor did she subsequently acquire such possession as 
would validate the pledge by virtue of the provisions contained in s. 178. 

But then it has been argued that even if Mrs. Seager had not the requi¬ 
site possession, still by the plaintiffs’ negligence a title by estoppel has been 
created in the defendants’ favour. An estoppel of this character and with 
this result can only arise out of the negligent breach of a duty due from 
the one party to the other ; but I cannot find, in the facts stated for our 
consideration, anything to justify us in attributing this to the present 
plaintiff. 

For these reasons the question formulated in the case must be ans¬ 
wered in the negative, and there will bo a decree in the plaintiff’s favour 
in the terms set forth in the 9th paragraph of the case. 

Candy, J., concurred. 


(1) 11 B. 704 (707). 
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24 B. 465 = 2 Bom. 1<.R. 602. 

ORIGINAL. CIVIL 
Before Mr. Justice Russell. 

Motibai and another {Plaintiffs) v. Motibai and others 

{Defendants).^ [Qlsfe June, 1900-3 

Parsi Marriage and Divorce Act (XV of 1855)— Alimony—Charge on husband's immo~ 

veahle property — Widow—Distributive share. 

By an order of the Parsi Matrimonial Court the deceased was directed to 
execute a proper instrument charging his immoveable property with the pay-- 
ment of Bs. 70 per mensem by way of permanent alimony to his wife during her 
life. The instrument was executed accordingly. On his death his widow was 
held entitled, fn addition to the Rs. 70 per mensem charged on her deceased 
husband’s immoveable property, to a distributive share in bis estate. 

In chambers. 

This was an originating summons. 

[466] The facts as stated in the plaint were as follows : — 

One Muncherji Hormusji Larukhanawalla died intestate at Bombay 
on or about the 3i'd May, 1899, leaving property, both moveable and 
immoveable, of the aggregate value of about Ks. 42,000. 

The said deceased left him surviving, as his only next of kin and heirs 
according to the Parsi law of succession, his widow Motibai, the first 
defendant, Bossabhoy Muncherji and Seerjibhai Muncherji, the second 
and third defendants, sons by his first predeceased wife Mithibai, and 
Sonabai, the fourth defendant, his daughter by his second wife Motibai. 

By a consent decree in Testamentary Suit No. 15 of 1899 it was 
ordered that letters of administration to the estate of the deceased should 
be granted to the plaintiffs jointly, and accordingly such letters of adminis¬ 
tration were granted by this High Court on the 136h December, 1899. 

The said deceased was married to the first defendant on or about the 
29th March, 1875, and during his co-habitation with bis said wife had 
treated her with great cruelty, until finally, on or about the 16tb of 
June, 1891, he turned her out of bis house together with her daughter, the 
fourth defendant. 

Thereupon, in February, 1893, the first defendant filed a suit against 
her said deceased husband in the Farsi Chief Matrimonial Court, being 
Suit No. 2 of 1893, praying {inter alia) for judicial separation from her 
husband and for permanent alimony. On the 5th August, 1893, the Parsi 
Chief Matrimonial Court passed a decree nisi for judicial separation in 
favour of the first defendant, which decree was made absolute on the 5th 
of April, 1894. 

On the 25th of August, 1893, the said Matrimonial Court by an order 
of that date directed that the said deceased should pay to his wife, the 
first defendant, permanent alimony, at the rate of Rs. 70 per mensem 
during her life, and that on the decree for judicial separation being made 
absolute he should execute a proper instrument charging his immoveable 
property at Abdul Rohman Street with payment of the said suna to the 
first defendant during her life. This order was embodied in the said final 
decree absolute, and the said instrument of charge was accordingly 
executed on the 12th of July, 1894, and duly registered. 

• Suit No. 17 of 1900. 
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[467] The deceased had also applied for a review of the said order of 
25th August, 1893, but the application was rejected. He thereupon filed 
an appeal to the High Court against the decree of the 5fch August, 1893, 
but the said appeal was also dismissed. 

After the death of the deceased, disputes arose, between the first _ 

defendant on the one hand and the second and third defendants on the 24 B. 465=> 
other, as to the mode of distribution of the deceased’s estate. The first 2 Bom. L.R. 
defendant contended that she was entitled to receive out of the estate of qq2. 
the deceased permanent alimony during her natural life at the rate of Rs. 70 
per month pursuant to the terms of the said order and decree of the Farsi 
Chief Matrimonial Court and the said deed of charge executed by the 
deceased in her favour, and that she was further entitled to her distributive 
share out of the remaining estate of the deceased, and the fourth defendant 
supports her contention. The second and third defendants contend that 
the first defendant is only entitled to her distributive share in the estate, 
and that the payment of permanent alimony should cease entirely as from 
the day of the death of the deceased. 

To avoid unnecessary and prolonged litigation it was agreed betweeu 
all parties, and ordered by tbe said consent decree in the said Suit No. 15 
of 1899, that the plaintiffs as administratrix and administrator of the estate 
of the deceased should obtain the decisive opinion or direction of the Court 
upon the right or claim of the first defendant to receive permanent alimony 
after her husband’s death out of his estate in addition to her distributive 
share in the said estate. 

On this summons the plaintiffs desired to have the following questions 


determined : — 

(1) 'Whether the first defendant is entitled to receive permanent 
alimony during her life at the rate of Rs. 70 per month cut of the estate 
of the deceased Mancherji Hormusji Darukhanawalla ? 

(2) Whether the first defendant is entitled to I'eceive her distributive 
share in the estate of the said deceased in addition to tbe payment of the 
said permanent alimony to her during her natural life? 

[468] (3) If tbe payment of permanent alimony to the first defend¬ 
ant is stopped either in whole or in part, is she entitled to receive any 
and what sum as compensation for the loss or deficiency so occasioned in 
addition to receiving her distributive share in tbe estate of tbe deceased ? 

Davar, for plaintiff. 

hano (Advocate General) for first and i'ourth defendants. 

RaikeSt for second and third defendants. 


JUDGMENT. 

RtJSSELli, J.—The question raised on this originating summons is a 
novel one. It appears that one M. II. Darukhanawalla died intestate in 
Bombay on the 3rd of May, 1899, leaving property, moveable and 
immoveable, of the value of about Rs. 42,000. The deceased left him 
surviving the first defendant, his widow Motihai, Dossabhoy and Heerjiboy, 
tbe second and third defendants, his sons by his first predeceased wife Bai 
Mithibai, and Sonahai, the fourt'n defendant, his daughter by bis second 
wife, the said Motibai. Tbe plaintiffs, the said Motihai, his widow, and 
Dossabhoy, bis son, were granted letters of administration to his estate 
on the 13tb of December, 1899. 

The deceased married his said wife on the 29th of March, 1875. but 
having treated her cruelly, she in February 1893, filed the suit No. 2 of 
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1893, against him in the Parsi Chief Xkfatrimonial Court praying int&r alia, 
for judicial separation and for permanent alimony. On the 5th of August, 
• 1893, the Court passed a decree nisi for judicial separation, which was made 
absolute on the 4th April 1894. By the said decree it was further ordered 
that the said M. H. Darukhanawalla should from that day pay to Motibai, 
during her life, permanent alimony at the rate of Rs.-70 a month ; and it 
was further ordered that the said M. H. Darukhanawalla should forthwith 
execute a proper instrument, so charging his immoveable property with 
the payment to the said Motibai of the said sum of Rs. 70 a month during 
her lifetime. Accordingly, on the 4th July, 1894, by a deed duly registered, 
he charged his immoveable property therein described, and all bis estate, 
<&c., therein with the payment to Motibai, her executors, administrators and 
assigns, of the sum of Rs. 70 a month from the 6th of April, 1894, during 
the lifetime of the said Motibai, to be paid by equal [469] monthly pay* 
mentsof Rs. 70 every month, and the said M. H. Darukhanawalla thereby 
for himself, his heirs, executors, administrators, and assigns covenanted with 
Motibai, her heirs, executors, administrators and assigns, that he, his heirs, 
&c., would pay or cause to be paid to Motibai, her executors, <S:c., the said 
monthly sum of Rs. 70 at the time and in the manner therein appointed. 
The said M. B. Darukhanawalla also covenanted that he had power to 
charge the premises as thereinbefore expressed and for further assurance. 

The question now arises whether Motibai, as she contends, is entitled 
to receive out of the estate of the deceased permanent alimony at Rs. 70 
a month, and also to her distributive share out of the remaining estate of 
the deceased, in which contention the fourth defendant supports her, or 
whether, as the second and third defendants contend, Motibai is only 
entitled to her distributive share in the estate, and that the payment of 
permanent alimony should cease entirely from the day of the death of the 
deceased. 

It is to be observed that the Parsi Marriage and Divorce Act, XV of 
1865, s. 34, which deals with permanent alimony, does not contain the 
proviso for varying, t^c., orders for permanent alimony which is contained 
in s. 37 of the Indian Divorce Act IV of 1869, and s. 34 of the Parsi 
Act corresponds with s. 32 of 20 and 21 Viet. Chap. 85, under which it 
has been held that the order for permanent alimony is permanent and 
incapable of being varied : see Raiolhis v. Rawlins (1). I mention this 
because, if it were not so, it appears to me that the Parsi Matrimonial Court 
might, under the circumstances, be moved to vary the decree absolute. 

The rule is that if a person covenants to leave, or that his executors 
shall pay to another a sum of money or part of his personal estate if he dies 
intestate, and such person becomes entitled to a portion of his personal pro¬ 
perty of equal or greater amount, under the statute, such distributive share 
will be a performance of the covenant, and he cannot claim both: see Blandy 
v. TVuhnore (2) and Thacker v. Key (3). If the distributive share, as for 
[470] instance in the case of a widow, be less than the sum which her 
husband covenants to leave, it will bo taken to be a part performance, 
and it does not depend upon the accident of the wife taking out adminis¬ 
tration or not; see Garthshore v. Chalie (4). But where the covenant is 
not to pay a gross sum, but the interest of a sum of money for life or a 
mere life annuity, this principle will not apply ; qqq Couch v. Stratton {5); 


(1 (1865) 4 8w. ana Tr. 158. ( 2 ) (1716) 2 Wh. and T. L. C. 407. 
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James v. Castle (1) and Salisbury v. Salisbury (2) where bhe Vice- 
Chancellor says he must follow the authorities, although he cannot under¬ 
stand why the rule, which is applied in the case of a gross sum, should 
not also be applicable to an annuity. In the present case the decretal 
order was for payment of Rs. 70 per month. 
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The explanation, however, is given by the Vice-Chancellor in 24 B. 465* 
Young V. Young (3), where he says (p. 618) " the principle is that 2 Bom. L.R, 

where a husband covenants that at his death bis widow shall have 602, 

a specified sum of money out of his estate, bis covenant is deemed 
to be performed, in whole or in part, by her becoming entitled, in 
case of his tooal or partial intestacy, to a distributive share of his 
personal estate. The covenant in this case is not for the payment of a 
specific sum of money, but that all the husband s personal estate shall be 
vested in a trustee to pay his wife the interest for her life The covenant 
will be in its terms performed under the decree in this cause, and still the 
corpus of bhe fund will be distributed under the statute on the death of 
bhe widow. As, therefore, her share is nob bo be applied to performance 
of bhe covenant, it is free to go under the statute.” The case of Slatter v. 

Slatter i^) also supports this conclusion. Moreover, it appears to mo that 
the provisions of the deed of charge wore nob intended to apply to any 
right arising from intestacy which was not contemplated by the terms of 
the deed at all : see Naismith v. Boyes (5). With regard to bhe argument 
that there was no consideration for the covenant in the deed, it appears to 
me that, having regard bo the terms of s. 34 of the Parsi Divorce Act, there 
was ample consideration. I do not see that the doctrine of election 
[ 471 ] can be held applicable bo bhe present case. I must, therefore, hold 
that Motibai is entitled to be paid out of the immoveable property comprised 
in the deed of charge the sum of Rs. 70 per month during her life, and is 
also entitled to her disrribubive share in the estates of the deceased. Costs 
of all the parties as between attorney and client should, I think, come out 
of the estate, and I certify for counsel. 


Attorneys for plaintiffs and defendants Nos. 1 and 4 :—Messrs. 
Jehangir and Seervai. 

Attorneys for defendants Nos. 2 and 3 :—Mr. K. B. Mehta. 


24 B. 471*1 Bora. L.R 840. 

CRIMINAL REVISION. 

Before Mr. Justice Parsoyis and Mr. Justice Rayiadc. 


hi re RattaNSEE PuRSHOTTUM.’^ [6fch December, 1899.] 

Afu^ca ^—Court of Her M ijesty's Consul at Muscat—High Court's critninal revisionat 
jurisdiction over the Consular Court—Order in Council dated 4th November, 1867— 
Criminal Procedtire Code (Act V of 1898), s. 435— Jurisdiction, 

The Iligb Court at Bombay has no criminal revisional jurisdiction over the 
proceedings of Her Majesty's Consul within the dominions of the Sultan of Muscat. 


• Criminal Revision No. 191 of 1899. 

U) (1875) 33 Law Times, 665. ( 2 ) (1848) 6 Hare. 526. 

<3) (1871) 6 Ir. Rep. Eq. 615. (4) (1834) 1 Y. and C. 28. 

(5) (1899) Ap. Ca, 495. 
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This 'was an application 'under s. 435 of the Criminal Procedure Code 
(Act V of 1898). 

The accused was convicted by O. G. F. Fagan, Her Majesty’s Consul 
at Muscat, of an offence under a. 176 of the Indian Penal Code, and 
sentenced to seven days’ imprisonment and a fine of Rs. 200. 

Against tbis conviction and sentence the accused moved the High 
Court under its criminal revisional jurisdiction. 

The accused contended that the High Court, had jurisdiction to 
revise the proceedings of Her Majesty’s Consul at Muscat under the Order 
in Council dated 4th November 1867. 

P. Af. Mehta (with A. R. Bakhl^, for accused, referred to ss. 14, 15, 
and 23 of the Muscat Order in Council, dated 4th [472] November, 1867 
(1) and s. 15 of the Letters Patent, and argued that under s. 14 the High 
Court of Bombay was a Court of reference in criminal matters, and under 
ss. 15 and 23 the High Court bad original criminal jurisdiction, and 
consequently by virtue of s. 15 of the Letters Patent (the Charter Act) 
the Consular (lourt at Muscat was subject to the supervision of the 
Bombay High Court. 

Scott (with Acting Advocate General) for the Crown. 


JUDGMENT. 

Parsons, J.—We are clearly of opinion that wo have no criminal 
revisional jurisdiction over the proceedings of Her Majesty’s Consul 

(1) Sections 14 and 23 of the Muscat Order in Council, dated 4ch November, 1867. 

** 14. And it is further ordered that if the crime or ufieoce whereof any person being 
a British subject may be accused before Her Majesty’s Consul as aforesaid shall appear 
to such Consul to be of such a nature as, if proved, would not be adequately punished 
by the infliction of eucb punishment as aforesaid, it shall be lawful for such Consul to 
summon not less than two, or not more than four, disinterested British subjects of 
good repute to eit with him as Assessors for inquiring into, trying and determining the 
charges against such person ; and the Consul when be shall try any such charge with 
the assistance of Assessors as aforesaid shall, if be is himself convinced of the guilt of 
the party accused, have power to award any amount of punishment not exceeding 
imprisonment for twelve calendar months, ora fine of 1,000 dollars; and the Assessors 
aforesaid shall have no authority to decide on the innocence or guilt of the party 
accused, or on the amount of punishment to be awarded to him on conviction, but in. 
the event of the said Assessors, or any of them, dissenting from the conviction of, or 
from the amount of punishment awarded to, the accused party, the Assessors or Assessor 
so dissenting shall be authorised to record in the minutes of the proceedings the 
grounds on which they and be may so dissent, and the Consul shall forthwith report 
to the High Court of Bombay the fact of such dissent, and of its having been so 
recorded in the minutes of the proceedings, and shall, as soon as possible, lay before the 
said Court copies of the whole of (bo depositions and proceedings with the dissent of 
the Assessor or Assessors recorded therein ; and it shall be lawful thereupon for the 
Court, by warrant under seal addressed to the Consul, to confirm or vary, or remit 
altogether, as to the Court may seem fit, the sentence and punishment awarded to the 
party accused, and such Consul shall give [4733 immediate efieot to the injunction 
of any such warrant: Provided always, that in any ease, in which, ** &o. 

*'23. And it further ordered that it shall be lawful for Her Majesty's Consul to 
cause any British subject charged with the commission of any crime or offence, the 
cognizance whereof may at any time appertain to him, to be sent in any of Her 
Majesty’s ships of war. or in any British vessel, to Her Majesty’s territory of Bombay 
or before the High Court of the said territory : and it shall be lawful for the 
Commander” .....[the section then provided for delivery to safe custody by the keeper 

of the common jail of such person, and continued :—•] ** and it shall be lawful for 

the keeper of the said common jail to cause such party to be......produced upon the 

order of the said High Court, and the High Court at the sessions to be holden next 
after such committal shall proceed to bear and determine the charge against such party 
and to punish him for the same if found guilty, in the same manner as if the crime 
with which he may be charged bad been committed within Her Majesty’s said territory 
of Bombay. ” 
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within the dominions of the Sultan of Muscat. The order of Her 
Majesty in CounoU, dated 4th November, 1867, gives this Court no 
appellate jurisdiction over his Court, and, therefore, s. 15 of the Act 
establishing High Courts has no application. 

We must dismiss the application. 

Application dismissed. 

24 B. 473* =2 Bora. L.R. 163. 

[4733 APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 

Vyas Chimanlad ANO OTHERS Befendanl^^ Appellants 

V. Vtas BamCHANDBA {Original Plaintiff'iy Bespondent.i 

[21st December, 1899.J 

Mindxt law — Adoption^Gifi and acceptance—Ceremonies of adoption—Sapinda relation- 
ship, limitation of- 

In the case of an adoption under the Hindu law, if there is evidence of gift and 
acceptance, and it is further shown that the adoptee has been recognized for a 
number of years and nlaced in possession of property, the Court may dispense 
with the formal proof*of the performance of the ceremonies of adoption. 

Where the natural mother of an adopted son was seven degrees removed from 
the common ancestor and the adoptive father five degrees removed ex parU 

paUma. 

Held, that the adoption was valid. 

Quezre _whether, when the relationship is more than six degrees removed. 

eapinda relationship between the natural mother and the adoptee does not oease. 

|R., 32 B. 619 (G33) = 10 Bom. L.R. 948-1 

Second appeal from the decision of Bao Babadur Lalsbankar 
TJmiasbankar. Eirsb Class Subordinate Judge, A. P., at Abmedabad. 

The parties to the suit were Audich Brahmins by caste. 

[474] The relationship of the parties will appear from the following 

pedigree :— o,. • ^ • i. 

Sbri Krishna 
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All the braoohes of the family were divided in estate. 

Asharam had a third share in the inam village of Mataria. He died 
leaving behind him a widow Stikbai, who in the year 1871 A.D. adopted 
the plaintiff. But the datta Horn and other religious ceremonies connected 
with the adoption were not performed till 1881 A.D. 

In 1882 A.D. a suit was brought bo set aside plaintiff’s adoption by 
Harjivan (father of defendants Nos. 1, 2 and 3). by Girjasbankar (father 
of defendant No. 4), by Ishwar (father of defendant No. 6), and by 
Parshotum. as reversionary heirs of Asharam. 

The Court of hrst instance held that Harjivan alone was entitled to 
sue as the nearest reversionary heir. It, therefore, ordered the names of 
the other plaintiffs to be struck off. On the merits it declared the 
adoption to be invalid. 

On appeal the District Court reversed the decree of the original 
Court and dismissed the suit on the ground that Harjivan had [478] 
acquiesced in the adoption, and was, therefore, estopped from disputing it. 

The District Judge, however, refrained from recording any finding 
as to the validity of the adoption. 

This decision was upheld by the High Court in second appeal. 

On 25th December, 1895, Sukbai, the widow of Asharam, died. 

Thereupon Ramohandra, the adopted son of Asharam, was obstructed 
by defendants from receiving the income of the village Mataria, which was- 
enjoyed by the different branches of the family by rotation. 

This led to the present suit. 

Plaintiff sought as the adopted son of Asharam to recover back from 
the defendants the produce of the village for the year 1896-97 A.D. which 
they had illegally taken. 

Defendants pleaded Winter alia) that plaintiff was not the legally 
adopted son of the deceased Asharam, that they wore the reversionary 
heirs of the deceased, and as such entitled to succeed to bis property 
on bis widow’s death. 

The Court of first instance held that the defendants were estopped 
from disputing plaintiff s adoption, and th&t the decision in the previous 
litigation operated as res judicata. 

The Court, therefore, awarded the plaintiff’s claim. 

This decision was upheld on appeal. 

Defendants thereupon preferred a second appeal to the High Court. 

Ganpat Sadashiv Rao^ for appellants.—Plaintiff’s adoption is open 
to several objections. It is found as a fact that the natural father was 
nob present at the adoption. The lower Court holds, however, that he 
bad given his consent to the adoption, and that such consent was suffici¬ 
ent to validate the adoption. This is a mistake. Mere consent will nob 
do. There must be a formal gift, manifested by an overt act. The 
natural father must hand over the child to the adoptive father or mother, 
and the latter must accept the child in adoption. In other words, an 
actual giving and taking is requisite to constitute a valid adoption ; a 
constructive giving or taking will nob do —Srinarayan fitter v. [476] 
Krishna SundariiX) ; SohshinathGhose v. Krishnasunderi Dasi(2) ; Ranga~ 
nayahamma v. Alwar Setti (3) ; Govindayyar v. Dorasami (4). There was 
no actual gift in adoption in the present case. The adoption is, there¬ 
fore, bad ah initto. 


i % 


(1) 2 B.D.R. A. C. J. 279. 
(3) 13 M. 214. 


(2) 6 O. 381=7 I. A. 260. 
(4) II M. 5. 
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The next objecfcion is that the natural mother and the adoptive 
father were sagotra sapindas. The former was seven degrees removed 
from the common ancestor, while the latter was five degrees removed. 
They were, therefore, within the rule of prohibited connection, and no 
legal marriage was possible between the two. That being so, there could 
be no valid adoption, as there could be no valid marriage between the 
natural mother and the adoptive father— D^tHdlcshi v. Rumd-yKzd^ (l) . ^Vest 
and Buhler’s Digest, pp. 120, 121 ; Mayne’s Hindu Law. s. 81 ; Bhatta- ^ 
charya, pp. 89 and 90. 

Lastly, there is no evidence to show that the datta homd was^ per¬ 
formed on the occasion of the alleged adoption. As to the necessity of 
dattCL hoyyicL among Brahmins, see GovitidayyafT v. Dorasciini (2). 

Bhaishankar Nanabhai, for respondent.—The appellants are estopped 
from disputing the adoption. They are bound by the decision in the 
former litigation between the same parties or those through whom they 
claim. All the objections that are now taken to the adoption were taken 
in the former suit, and decided in plaintifi’s favour. But assuming that 
it is competent to the appellants to re-open these questions, the fact 
remains that the adonted son has been in uninterrupted possession of his 
adoptive father’s property ever since the date of his adoption,—that is, 
for a period of nearly thirty years. His possession, ex hypothesis was 
adverse to the reversioners, and the suit is barred by limitation. The 
adopted son was recognised by the whole family including some of the 
appellants ; thirty years have elapsed since the adoption took place; after 
the lapse of so many years the law will presume that the essential 
ceremonies of adoption were duly performed, aud that the adoption is a 
valid adoption. The [477] nacural mother of the adopted boy was more 
than seven degrees removed from the common ancestor. She was, there¬ 
fore, not a sapinda of the adoptive father. He could have legally married 
her. If so the adoption is valid—Mandlik’s Hindu Daw, pp. 353 and 354. 
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As to the giving of the boy in adoption by his natural father, the 
finding of the lower Oourb is not very clear ; but the evidence shows that 
the boy was actually given in adoption in 1371, though the ceremonies of 
adoption were nob performed till 1881. The postponement of the cere¬ 
monies does not invalidate the adoption. 


JUDGMENT. 

Ranadb, J.—The factum and validity of the adoption in this case 
were impeached by the appeUinb-defendants on five grounds : (l)thab the 
respondent-plaintiff’s natural father was nob present in person at the time 
of adoption, and there was, therefore, no proper gift and acceptance ; 
(2) that the adoptive father could not legally have married the natural 
mother of the respondent-plaintiff ; (3) that the alleged custom of taking 
daughter’s or sister’s son in adoption was not proved ; (41 that the x-esDond- 
ent plaintiff was the only son of his natural father at the time of the 
alleged adoption ; and (5) that the consent of Ilarjivan, the father of aopel- 
lants Nos. 1. 2 and 3, did not bind the other appellants, and could nob 
validate the adoption, which was void ab initio. Of these five grounds 
mentioned in the memorandum of appeal, Mr. Hao, the appellants’ 
pleader, chiefly relied on points 1 and 2. though he also referred to point 
4, contending that the recent decision of the Pi'ivy Council did not affect 


(1) 11 M. 49. 


(2) 11 M. 5. 
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the law in this Presidency. The other two points were not noticed by 
him, and they niay» therefore, be passed over. 

The first objection noted above assumes that the respondent-plaintifif'e 
adoption took place in May. 1881. and not. as stated by the respondent, 
in Samvat 1927 (1871 A.D.). . It is necessary in this connection to set 
forth briefly the history of the nrevious litigation between the patties. 
OA n ® as 1882, the deceased father of the present appellants Nos. 1, 

‘ ¥ R deceased father of appellant No. 4. the father of appellant 

JSo No. 6. and one Parshotum, brought suit No. 38 of 1882 against the 
present respondent-plaintiff C478] and his adoptive mother to set aside 
the adoption, which was stated in that plaint to have taken place in 1881 
without the consent of the plaintiffs in that case. The respondent- 
plaintiff was then a minor, bub his mother stated that the adoption took 
place at the time of the thread ceremony which was performed in 
18^ by Harjivan, the father of the first three appellants in this case, 
and that religious ceremonies were not performed at that time but were 
celebrated in 1881. The Court of first instance found that the sacred 
thread ceremony was performed in Samvat 1927, as stated by the 
adoptive mother of the respondent, and at that time the natural father 
of the respondent was present. The Court further held that the adoption 
ceremony was not performed at that time, and when the adoption 
was performed in 1881, the respondent’s natural father was not present, 
and the present appellants-plaintiffs in that case had not given their 
consen^ and there ^as no proper gift and acceptance at that time. The 
Court finally decided that, excepting Harjivan. the other plaintiffs who 
had joined with him in the plaint had no right to bring the suit, as 
they were more distant relations. Their names were, therefore, struck 
off, and Harjivan s claim was allowed. The matter then ^vent up 
m appeal, and the District Court, in appeal No. 49 of 1883, reversed 
the decree of the first Court. It held (1) that the actual adoption took 
place when the thread ceremony was performed by Harjivan on behalf of 
the adoptive mother; (2) that at that time the natural father was present, 
and the giving and receiving were then completed ; (3) that the adoption 
deed, which took place in 1881. was intended only to record the fact of 

j already completed in Samvat 1927 ; 

and (4) that as Harjivan, the father of appellants Nos. 1. 2 and 3. had 
joined in the ceremony, he was estopped from questioning the adoption. 
The District Judge accordingly reversed the first Court’s decree, and the 
High Court confirmed the decision of the District Judge (Ex 101) 

It was on the strength of these decisions that, when the present suit was 
brought by the respondent-plaintiff. both the Courts held that the adoption 
took place m Samvat 1927 (1871 A. D.). and not in May. 1881. Mr. Bao’s 
contention, therefore, appears to bo based on the position that the Courts 
bolow were in error in holding that the £4793 respondent-plaintiff’s 
adoption took place in 1881, and not, as found both in the previous liti¬ 
gation as also in the present case, in Samvat 1927, when the thread cere¬ 
mony was performed. The authorities cited by him would be of use if. as a 
matter of fact, the adoption had taken place in 1881. On this point of fact, 
however, we see no reason to differ from the decisions of the Courts below. 

If there had been no adoption at the time of the thread ceremony, Harji- 
van would nob have performed that ceremony which be admittedly did on 
that occasion. The plaintiff’s natural father was proved bo have been 
present at the tim^ and he would have performed the thread ceremony 
himself if there bad been no adoption. The adoptive mother has 
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all along been consistently maintaining that the adoption and the thread 
ceremony took place together. Her words in her deposition in 1883 
(Ex. 52) were “ janoi lidhu tyarthi dattaka lidhelo chhe,*' In her written 
statement (Ex. 84) in the same case she was still more explicit, saying 
'datia lai janoi didhelu,' i.e., after the adoption the thread was put on. 

The direct evidence of the priest (Ex. 128) is to the same effect. The 
cases, therefore, cited by Mr. Rao have no application. The decision in 
Sabo Bewav. Nahagun Maili (1) is more in point. It decided that where 
there was evidence of gift and acceptance, and it was further shown that^“o™-^ ^ 
the adoptee was recognized for a number of years, and placed in posses- * 
sion of property, the Court may dispense with the formal proof of the 
performance of the ceremony. From the fact that the respondent 
plaintiff lived with the adoptive mother with the express consent of his 
natural father, and that the natural father allowed bis thread ceremony to 
be performed by the relations of the adoptive mother, it is obvious that 
there was an overt act of gift and acceptance. The subsequent execution 
of the deed only recorded the fact of giving and accepting. The oases, 
therefore, where there was no gift and acceptance, but only deeds 
were passed, have no bearing on tbe present case— SrinaTayaJt 2\litt€T v. 

Krishna Sundari (2); Siddessorry Dossee v. Doorgach-urn Sett iB). 

The giving and taking in this case would have satisfied the conditions 
laid down in Shoshinath Ghose v. Krishnasundari Dasi (4). As regards 
other [4803 ceremonies, the performance of horn is not necessary even 
among Brahmins in Southern India, if the adoptive father and the 
adopted son belong to the same gotra— Singammaw. Ramanuja Charlu (5); 
Govindayyar v. Dorasami (6) ; ChaJidramaia v. Muktamala (7). Among 
the Maratbas, the same principle was laid down in Alma Ram v. Madho 
Rao (8). There was no compulsion or pollution in this case which vitiated 
the adoption in Ranganayakamrna v.AUoar Seiti (9>. The omission about 
the ceremonies was made good in 1881, and we, therefore, overrule this 
objection. 

The second objection relates to the point that, as the natural mother 
of the respondent-plaintiff was one with whom marriage by the adoptive 
father was forbidden by reason of her being a sapinda, the adoption was 
not valid. The respondent-plaintiff’s natural mother was Bai Mahakor, 
the daughter of one Bapuji. This Bapuji was sixth in descent from 
Shvikrishna, who was the common ancestor of Bapuji and Asharam. 
the adoptive father. The relation thus shown between Asharam and 
Mahakor was that Asharam was five degrees removed from the common 
ancestor, and Mahakor seven degrees removed. It is contended that 
marriage was prohibited to the parties by this relationship. In the 
original text of Sbakal, on which this prohibition is sought to be based, 
the only near relations of this kind whose adoption is prohibited are the 
daughter’s son, sister’s son and cho son of the mother’s sister. The text 
of Shaunak, which is the only other authority on the point, mentions 
daughter's son and sister s son as permissible among Sudras, but not 
eligible among the higher castes. West and Buhler, p. 886, notices, 
however, that among soma of the higher castes, the daughter’s son as 
also the sister’s son are, under a special custom, deemed fit for adoption. 

The Sanskar Kaustubha and the Niroaya Sindhu approve the adoption, 
hailing a sagotra sapinda. of a daughter’s or a sister’s son. The 

2 H. D R , A C.J. 279. 

(5) 4 M. U. C. R. 1G5. 

(8) G A. 276. 


1899 

Deo. 21. 
Apped- 

DATE 

OlVID. 


(X) 2 B. D-R App. 61. 
(4) C C. 381. 

(7) 6 M. 20, 


851 


(3) 2 lad. Juc. 22. 
(6) 11 M. 5. 

(9) 13 M. 211. 


29 Bom. 9Si 


117DIAN DECISIONS, NEW SERIES 


iVol. 


1899 

Dec. 21. 


Appbd- 

datb 

Civil. 


24 B. 473» 
2 Bom. L.R. 
163. 


Vyavahar Mayukhaia no doubt opposed, and the decisions on our side 

follow ^6 Mayukha in this respect as regards daughter’s and sister’s 
sons— Cropal v. Sanmant (1). , 

Bao Sahob Mandlik has construed the original texts ditferantly, and 

argued that the rules of prohibition, both positive and WSl] negative. 

Mpanded by Nandapandit, are only recommendations. In Bai Nani v. 

Chzmilal Jeskankar (2). we have discussed the question of negative 
prohibitions at some length. The point is not of moment in the present 
cas^ where the relationship is more than six degrees removed, and it is 
doubtful whether sapinda relationship in such cases does not cease. The 
positive directions about the choice of adopted sons from near relations 
^ve been held by the Privy Council to be recommendatory only— Wooma 
pace V. Gokoolanund Dass (3). The essential idea is that the boy should 
have the resemblance of a son. which really means that he should bo of 

the same class and gotra. if possible, but just as more distant and even 

as a gotra sons may be adopted, the son of Mahakor, who was the daughter 
of a distant cousin seven degree removed, was nob ineligible for adoption 
by the widowof Asharam. None of the cases decided have gone the 
length of proDibitiDg adoption, except as stated above, in the case of 
direct relations as daughter’s and sister’s sons, &c.. among the higher 
castes. There is, therefore, no authority for extending the prohibition to 
the adoption m this case, more especially when the parties interested 
^e shown to have taken part id the adoption or to have acquiesced in it. 
Harjivan admittedly took part, and the more distantly related plaintiffs 
did not appeal against their names being struck off in the suit of 1881. 
There is evidence bo show that they took part in the caste dinners given 
by the respondent and be was allowed to remain in possession all this 
time. It may, therefore safely be held that they are estopped from 
Rising the question at this stage—Ba/a v. Subbaraya (4.) ; Sadashiv^v. 
Hart (5), We, bhereforo, overrule the objection. 

Bench^Ce)*^^*^'^ objection is disposed of by the decision of the Full 
W^e, therefore, confirm the decree of the lower Court. 


24 B.*4S2 = 2 Bom. L.R. 2tl. 

C482] appelijAte civil. 

Before Mr. Justice Parsojis and Mr. Justice Banade. 

Bhima (Orzg^at Planitiff), Appellant v, Baghavendracharya 
{Original Defendant) , Despondent.^ [8th February, 1900J 

by rnortgagee- 

of certain inam lands, which wore exempted from 
Government. consideration of bis rendering certain services to 

enjo/fJI u?ufruof he wes to 

Gover^menT'Aoo^i pl*'oti£E left the village, and as no service was rondared. j‘ 

- ^Ppo^oted another person to perform the service and damanded 


n) 3 B. 373. 
(4) 7 M. 263. 
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payment of the full assessmenc from defendant. Defendant paid tbe assess¬ 
ment and continued in possession. But Oovernment did not forfeit the 
bolding, and tbe lands continued, as before, in plaintifi’s name in the vatan 
register. 

Id 1896 plaiotiQ filed a suit to redeem tbe lands. 

Held, that, in tbe absence of a declaration of forfeiture of tbe holding, the 
steps which Government took to recover tbe assessment in lieu of service bad 
not tbe efiect of creating any change of title, and that the plaintiff was, there¬ 
fore, entitled to redeem. 

[R., 36 B. 639=14 Bom. L.R. 563 ; 37 B. 81 = 14 Bom. L.R. 797-3 

Second appeal from the decision of B. C. Kennedy, Assistant Judge, 
F. P.. at Bijapur. 

The facts of tbe ease are fully stated in the judgment of this Court. 

G. S. Mulgaokart for appellant. 

N. V. Gokkale, for respondent. 

JUDGMENT. 

Parsons, J.—Tbe lands in suit, Survey Nos. 137 and 156, were 
mortgaged by tbe plaintiff to the defendant for Its. 160 in 1873,the defendant 
was placed in possession, and he was to enjoy the profits in lieu of payment 
of interest. The lands were to be restored to the plaintiff on payment of 
principal. The lands stood entered in the Survey register in tbe name of 
the plaintiff, and he was relieved from tbe payment of assessment in 
consideration of his performing the service of a icalikar. In tbe famine 
of 1876 L4833 tbe plaintiff left his village, and as no service was performed 
by him, the Government appointed some one else to perform the service 
and demanded from the defendant payment of tbe full assessment of tbe 
lands. This tbe defendant paid, and he has since continued in possession 
paying it. The plaintiff has now brought this suit to redeem tbe mortgage, 
and the question is whether the equity of redemption is still owned by 
him or not. The Judge of the first Court thought that it %vas, while the 
Judge of the appeal Court held tho contrary, the decision of each being 
based upon a consideration of the result of the action of Government in 
recovering the full assessment on the land. If. in consequence of the 
plaintill'a failure to perform service, Government forfeited his tenure of 
tbe land and granted it to tbe defendant, which is the decision of the 
appellate Court, then no doubt the plaintiff would oot own the equity of 
redemption, but if the Government merely demanded the payment of 
assessment in lieu of the performanco of service, then there would be no 
change of title, and the plaiotiff would have tlie right to redeem. It 
appears to us that the latter is all that was done. The lands in suit still 
stand in the plaintiff's khata in the vatan register (Ex. 23) and no declara¬ 
tion of forfeiture is exhibited. The tenure of the plaintiff, therefore, 
cannot be said to have been extinguished, while the fact that tbe defendant 
has no document of title from the Government shows that no grant of tbe 
lands has been made to him. 

We find upon tbe first point raised in tho lower appellate Court 
that the steps which Government took with reference to this inam land 
have not the effect of creating an ownership by tho defendant of the land. 

must ask the Judge to record a finding on the second point raised by 
him and certify it to this Court within a month. 

Case remanded. 
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[484] APPELLATE CIVIL. 

« 

Before Mr. Justice Parsons and Mr. Justice Banade. 


KrishnaJ i Tamajx {Original Defendant)^ Appellant v. Tarawa and 
ANOTHKR {Original PlaintijJs), Respondents.* [19bh February, 1900.J 

Vatan—Succession to a vatan—Bombay Act V of 1886, s. 2— Widow—Rights of succes¬ 
sion of a widow other than the widow of the last holder—Adoption by such widows 
Collateral male member. 


Under s. 2 of RombAy Act V of 1886. if there is a xnele member of a vatandar 
family, the sacoessioo goes to him in preference to a female member, and on his 
death the succession will go to his heirs with a similar provision. Where there 
is a male member qualified to inherit vatan property be inherits, and a widow 
other than the widow of the last male member acquires no right to the vatan by 
succession or inberitance, and consequently she cannot oreate, transfer or revive 
any rights by adoption. 

A kulkarni vatan was owned by two brothers A and B. B died first and A 
became the last male holder. A died in 1897 leaving a widow who held the 
vatan until her death in 1892* On her death, B’s widow took a son in adoption. 
Tbe adopted eon filed a suit to establish his title to the vatan against the 
defendant, who was a male member of the family and had been registered by the 
Revenue authorities as tbe vatandar on the death of A’s widow. 

Beld, that tbe plaintifi could not succeed, the defendant having a better title 
to the vatan than the plaintifi or bis adoptive mother, under s. 2 of Bombay Act 
V of 1886. 

[R., 3 N.D.R. 40 (45).] 


Second appeal from the decision of B. C. Kennedy, Assistant Judge, 
F. P., at Bijapur. 

liango and Bbimaji were brothers belonging to a kulkarni vatandar’s 
family of the villages of Gorinal and Tallikeri in tbe Bijanur District. 

Bhimaji died first and Hango succeeded him in the kulkarni vatan. 

Bango died in 1881 and his widow Laksbmibai beld the vatan until 
her death, which took place in 1892. 

On the death of Laksbmibai, Bbimaji’s widow, Tarawa, applied to 
the Hevenue authorities to enter the vatan in her name. This application 
was opposed by the defendant, who was the nearest male member of the 

familv. 

% 

Thereupon Tarawa adopted Krisbnaji in 1893. 

[485] In 1895 the Hevenue authorities ordered the vatan to be entered 
in defendant’s name. 

Thereupon Tarawa and her adopted son Krishnaji filed a suit for a 
declaration that defendant was not a member of the kulkarni vatandar's 
family and that he was not entitled to succeed to tbe vatan in preference 
to the plaintills. 

Defendant pleaded that he was the nearest male member of the 
vatandar’s family entitled to inherit the vatan ; that as such he had-been 
recognised by the Collector as a representative vatandar on the death of 
the last holder and that neither Tarawa nor her adopted son had any 
right to the vatan. 

Tbe Court of first instance rejected plaintiff’s claim, holding that the 
defendant was a member of the vatandar’s family and as tbe nearest 



Second Appeal No. 610 of 1890. 
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male member of the family he was entitled to succeed to the vatan in 
preference to the plaintiffs, under s. 2 (1) of Bombay Act V of 1886. 

On appeal the Assistant Judge, F. P., reversed this decision, holding 
that Krisbnaji (plaintiff No. 2) as the adopted son of Tarawa had a 
better title to the vatan than the defendant, who was a remoter heir. 

He, therefore, awarded plaintiff’s claim. 

His reasons were as follows :— 

“ Now, the first claim of the defendant is, that under s. 2 of Act V of 
1886 the vatan vested in him after the death of the last male holder, viz.^ 
Kango; and that Hiaksbmibai had only a life interest, and that con¬ 
sequently his consent was necessary to validate an adoption by the 
plaintiff. 

This is very plausible objection. In order to appreciate its value it 
is necessary to see what sort of vested interest is given C486] the male 
member, who is to be preferred to the female, and those claiming through 
them. The object of the section is to prevent vatans, when the vatan 
families were divided, passing into the bands of females, and so by marriage 
into alien families, foreign to the origioal grantees, and to the depriving 
Government of its rights of lapse. It is clear that for special reasons a 
departure was made from the ordinary rules of inheritance, and cessa7ue 
causa cessat ipso lex. If the inconvenience could be avoided in another 
way, the special divergence from the ordinary law would not be made. 
The ordinary law is only modified to a limited extent, just enough to 
prevent the arising of the said inconveniences. Now neither of those in¬ 
conveniences arises when adoption is made. The vatan is preserved in the 
original family and no claim arises to the State for escheat. 

** Accordingly, I hold that the interest that vests in the mate members 
of the vatan family is not of a nature that makes it necessary to obtain the 
consent of that male member in cases where, by the ordinary laws of in¬ 
heritance, his consent would not be necessary. 

“Accordingly, if I find that this was a case where, by the ordinary 
law, the plaintiff could adopt without any one’s consent, and that she 
did so adopt, I shall find that her adoption was valid. 

“ The next point taken by the defendant, is that Tarawa could not 
adopt under the peculiar circumstances of the family. As the estate had, 
after the death of her husband, vested in the brother of Rango, she is pre¬ 
cluded from adopting at all. In support of this opinion. I. Tj R., 17 Bom., 
p. 164, is quoted, also 14 Bom., 463, and 19 Bom.. 331. 

On a consideration of these authorities, I come to the conclusion 
that no such broad principle as is maintained can be deduced from 
them. What they appear to mo to lay down, is that where a descendant 
could have adopted, and did not, an ascendant cannot adopt, and the 
reason of this is two-fold : to limit the number of adoptions, because if the 
grandson does not adopt wiohout this rule, the father aod grandfather 
might both adopt, and in order to prevent the confusion of heritages which 
would [487] arise if adoptions could be made into previous generations ; 


(l) Section 2 of Bombay Act V of X88G provider aa follows :— 

“ £very female memnar of a vatan family other than tho widow of the last mala 
owner, and every person claiming through a femalo. shall be postponed in the order of 
succession to any vatan, or part thereof, or interest therein devolving by inheritance 
after the date when this Act comes into force, to every male member of the family 
qualified to inherit such vatan, or part thereof, or interest therein. ” 

**Tbe interest of a widow in any vatan or part thereof shall be for the term of her 
life or until her marriage only. " 
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but neither of these inconveniences arise when one collateral adopts after 
another. I do not, therefore, think that the adoption by Tarawa is invalid,, 
because she came into the property as a widow after it bad already 
vested in two persons.**)• 

Against this decision defendant preferred a second appeal to the High- 
Court. 

Setlur (with B. A. Bhagwa£), for appellant. 

SetalwaA (with B. N. Bhajekar), for respondents. 

JUDGMENT. 


Parsons, J. —The vatan in question was owned by the brothers- 
Bango and Bhimaji. Bhimaji died first and thus Bango became the last 
male holder. Bango died in 1881 leaving a widow Dakshmi, who held until 
her death in 1892. The widow of Bhimaji, Tarawa, who was still surviv¬ 
ing. adopted the plaintifif No. 2 in 1893, and the latter claims the vatan as 
against the defendant, who is a male member of the family and had been 
registered by the Bevenue authorities as the vatandar on the death of 
Lakshmi. It was ingeniously argued by Mr. Setalwad for the plaintiff 
No. 2 thats. 2 of Bombay Act V of 1886 only postpones the female mem¬ 
bers to the male members, and does not vest the inheritance in the latter,, 
but that the inheritance is still vested in the female members and comes 
back to them when the male members are exhausted. We do not think 
that this argument is sound. The Act says distinctly that, if there is a male 
member, the succession goes to him in preference to a female member; 
and, on his death, the succession will go to his heirs with a similar provi¬ 
sion. In a case where there is a male member qualified to inherit, he in¬ 
herits, and a widow other than the widow of the last malo owner acquires 
no rights by succession or inlieritaoce. and consequently she cannot oi*eate, 
transfer or revive any by adoption. 

W^o, therefore, reverse the decree of the lower appellate Court and 
restore that of the Court of first instance with costs throughout on the 
respondents. 

BanadB, J.—-The facts found in this case were that respondent No. 1, 
Tarawa, was^ admittedly not the widow of the last male owner, but was the 
widow of his predeceased brother. It has [4883 been also found that 
the appellant ia the nearest male member of the family qualified to inherit 
the vatan on the death of Tarawa’s brother-in-law. the last male owner. 
Under these circumstances, s. 2 of^ Bombay Act V of 1886 applies to the 
case. That section provides that every female member of a vatan family 
other than the widow of the last male owner, and every person claiming 
through a female, shall be postponed, in the order of succession to any 
vatan, devolving by inheritance, after the date when this Act 

comes into force to every male member of the family qualified to inherit 
such vatan, <tc. Bespondent No. 1, Tarawa, and respondent No. 2 
claiming through her by adoption, must, therefore, be postponed in the 
order of succession to the appellant, who is shown to be the neare^^t male 
member qualified to inherit. Kospoodents* counsel, however, urged that 
as 8. 2 only postponed respondents’ rights, but did not take them away, 
those rights vested in Tarawa, and she could, therefore, transfer them by 

only effect of the Act, according 
to this argument, was to prevent Tarawa and her adopted son from 

coming into possession till the extinction of the appellant's branch, or 

rather the male members of that branoh. Such a obnstruotion appears 

to me to be untenable. Under the old Begulation XVI of 1827, a® 
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interpreted by the Sadar DIvani Adalat, a fenaale heir was ineligible to 
bold any vatan. Under Bombay Act XI of 1843, s. 30, a female “was 
declared to bo incapable of performing in person the duties of any 
hereditary office, but the subsequent s. 11 permitted deputies to be 
appointed by female heirs, and the right of females to inherit under 
certain circumstances* gradually obtained recognition in Civil Courts, and 
this right was expressly affirmed by s. 61 of Bombay x\cc III of 1874. 
This freedom led to certain abuses by which vatans were diverted to 
faroilids of strangers# and it was to check these last abuses that Act V of 
1886 was passed by the local Council. It appears from the proceedings 
of tbe Council that it was at first proposed that females should be 
altogether excluded from inheritance to vatan property. Liater on, before 
the bill was finallv passed, tbe proposal of total exclusion was modified, 
and female heirs other than the widow [489] were only postponed in the 
order of inheritance to more distant males. The express object kept m 
view was to prefer even remote male heirs to females in the order of 
succession, and female heirs were allowed to come in as heirs with a 
view to avoid escheat. The efiect of tbe Act is, therefore, obviously not 
a mere postponement in tbe order of time, but a preference of one set of 
heirs to others. There is, therefore, no vested right created as regards 
vatan property in the female heir other than the widow of tbe last 
owner. In her case, also, tbe Act provides expressly that her interest 
shall be for life or until marriage. The other female heirs could not, there¬ 
fore, claim any interest of the kind claimed for tbe respondent Tarawa, 
who is not the widow of the last male owner. The Assistant Judge has 
been led to think that the object of the provision was only to prevent 
lapses to the State. The history of the previous legislation, however, 
shows that this was only a secondary object. The chief object was to 
ensure that vatan property should be in tbe hands of male heirs who can 
render personal service in preference to females. I would, therefore, 
i;- 0 y 0 i'g 0 the decree of the lower appellate Oourt, and restore that of the 
Court of first mstanoe with costs throughout on tbe respondents. 

Decree reversed. 


24 B. 489^2 Bom. L.R. 376. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranude. 


BafuJIRAO and others (Original Plaintiffs)^ Appellants v. 

GaNU and others {Original Defendants), Respondents * 

[23rd February, 1900.j 

Khoti Act {Bombay Act I of 1880) s. 33—A’/ioi—Occ«?>anry Thai—Thai to be 

determined by survey officer and 7tol by Civil Court 

Under s. 33 of the Bombay Khoti Aot iBora. Act I of 1380) it is the duty of 
the survey'ofiicor to determine the that or customary rent payable to a khot by 
an oocupaocy tonaiit. 

Until a now determination has been made by the survey officer, under s. 33. 
of tbe rent payable to tbe khot. a Civil Court must award rent at the old rate 
legally fixed. 

[490] Second appeal from tho decision of Tbakurdas Mathuradas» 
Assistant Judge at Hatnagiri. _ 

• Second Appeal No. 641 of 1899. 
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Plaintififs were khobs and defendants oocupanoy tenants bolding 
certain kboti lands. 

At tbe survey of 1887. the hotIchcLt or record prepared by the survey 
officer, under s. IV of the IShoti Act, specified that tbe rent payable to 
tbe kbot by tbe defendants was the Government assessment and grain at 
S pailis per rupee on the amount of the assessment. 

Tho botkhat further stared that this settlement was to remain in 
force until the revision of the survey. 

Tn 1897 a new survey settlement was introduced into the village. 
But the survey officer did not either re-assess the lands or alter the 
nature and amount of rent payable by the defendants to the khot on the 
ground that there were no means to ascertain what share of produce the 
tenants used to pay formerely as thal (or customary rent). 

In 1898, plaintiffs sued for a declaration that they were entitled to 
levy thal from the defendants and to recover the same for the year 
1896-97 A. D. 


Defendants contended that they were nob liable to pay thal, bub only 
makta or fixed rent ; that they had nob paid thal for more than thirty 
years; and that the plaintiffs were only entitled to rent at the old rates. 

The Court of first instance held that the plaintiffs were not entitled 
to recover thal, and rejected the claim. 

On appeal the Assistant Judge reversed this decision, holding that 
plaintiffs were entitled to levy thal at tbe rates prevailing before the new 
survey of 1897. 

His reasons were as follows :— 

"The survey officer has not determined the thal. Section 33 of the 
Khoti Settlement Act imposes upon him the duty of determining the thal. 
The settlement is to be made, nob for each bolding but for the whole 
village. Tbe survey officer has to settle the i/ia? on hearing the whold 
body of tenants. It is not for tbe Court to determine it in every case that 
OOD 10 S before it. [^9^3 For the purpose of securing uniformity, and in 
order to bind the whole village with the settlement, it is necessary that 
too enquiry should be full and thorough. All the tenants should be heard. 
This cannot bb done in an individual case. On a consideration of these 
circumstances, and on reading s. 33 of the Khoti Settlement Act, I find 
that It is the duty of the survey officer to settle the thal or customary rent, 
and that this Court has no power to do so (compare Aiitaji v. Antaji (1), 
Krtshnojt v. Krishnaji (2) and Hari v. Balaji (3)), 

" In tbe present case the survey officer has not determined tbe 
customary rent, saying that there are no moans to do so. If the survey 
officer failed to do what the law required him to do. the proper course for 
t^e plaintiff was to make an appeal to the Commissioner and finally to 
Government. Bub he cannot ask the Court to determine the thal ' So 
long as the has nob been determined, the plaintiff is entitled to got 
profits at the rate at which ho used to receive them immediately before 

the new survey of 1897. or rather at the rate at which the defendant 
admits be is liable/ 

Against this decision plaintiffs preferred a second appeal to the High 
Oouirt* 

V. Gokhale, for appellants. 

-D. A. Khare, for respondents. 


(1) 21 B. 480 t49l, 493 and 494). 


<2; 21 B. 467 (475). (3) P.J. (1695). p.6l9. 
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JUDGMENT. 

Parsons, J. —The plaintiff sues to recover from the defeodaots, 
\yho are occupancy tenants, that rend for the lands in their occupation at 
the rate of one-baif share of the rice produce with a proportionate amount 
of straw. The Assistant Judge finds that the plaintiff is entitled to thal, 
but ho adds : “The survey officer has not determined the thal. Section 33 
of the Khoti Settlement Act imposes upon him the duty of determing the 
thal. The settlement is to bo made, not for each bolding, but for the ^ 
whole village. The survey officer has to settle the thal on hearing the 
whole body of tenants. It is not for the Court to determine it in every 
case that comes before it. For the purpose of securing uniformity, and in 
order to bind the whole village with the [492] settlement, it is necessary 
that the enquiry should be full and thorough. All the tenants should be 
beard. This cannot be done in an individual case. On a consideration of 
these circumstances, and on reading s. 33 of the Eboti Settlement Act, I 
find that it is tue duty of the survey officer to settle the thal or customary 
rent, and that this Court has no power to do so (compare Antaji v. 
Antaji (1)), Krishnaji v. Krishnaji (2) and JSari v. Balaji (3l. In the 
pi'esent case the survey officer has not determined the customary rent, 
saying that there are no means to do so. If the survey officer failed to do 
what the law required bioa to do, the proper course for the plaintiff was to 
make an appeal to the Commissioner and fioally to Governmonc. But he 
cannot ask the Court to determine the thal. So long as the thal has not 
been determined, the plainciff is entitled bo get profits at the rate at which 
he used to receive them immediately before the new survey of 1897, or 
rather at the rate at which the defendant admits he is liable.” It is argued 
that this decision is incorrect, and that the Civil Court ought, in the 
absence of a determination by the survey officer, to determine ib-^elf the 
customary amount payable by occupancy tenants. We think that the 
actual decision itself cannot be found fault with. Tne Assistant Judge has 
nob expressed himself perhaps as clearly as he might, but his decision 
merely is that until a now determination his been made by the survey 
officer, under s. 33, of the rent payable to the khot, a Civil Court must 
award rent at the old rates legally fixed. In the present case, at the survey 
of 1887, the botkhat or reord preuared on the 126h July. 1887, by the 
survey officer under s. 17 of the Khoti Act, specified that the rant payable 
by the defendants was the Government assessment and grain at 8 pailis 
per rupee on the amount of the assessment, and it was also stated therein 
that this settlement was to remain in force until the revision of the survey 
(Ex. 48). These were, therefore, for this period the only roots that could 
legally be recovered by the khot. In 1897 a new survey setblomenb was 
introduced into the village. It was then competent to the survey officer to 
re-assess the lands aod alter the nature and amount of rent payble according 
£4931 to the provisions of s. 33 of the Act and prepare the record under 
s. 17 accordingly. Apparently, however, that officer did neither of these 
things. The decision arrived at by him as to the thal is thus quoted by 
the Assistant Judge : '* There was no agreemonb in force as to the rice land 
and fruit trees between the khots and the tenants, nor were there means 
bo ascertain what share of produce the tenants used to pay formerly as 
thal’.so no thal could be fixed ” No entry from the botkhat is exhibited 
in the case. We must, therefore, conclude that there has been no 

(1) 21 B. 480. (488, 491. 493 and 494), (2) 21 B. 467 (475). 

(3) P. J. (1895), p. 619. 
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fresh determinabzon of rents Siod no substibutioD of any new rates 
for the old rates. Under these ciroamstances, the Civil Court can 
only act upon the record of 1887 and award the rents therein specihed. 
This is just what the Assistant Judge has done, and bis decision must be 
upheld. ^ If the khot on the one hand or the occupancy tenants on the 
other think that a revision of the rents ought to be made by determination 
of the survey officer under a. 33, they can apply to him, and in case of his 
failure to perform the duty which the Jaw casts on him, they have a 
remedy open to them, nob only under the Act itself, hub in the ordinary 
course of law. 

We confirm the decree with costs. 


Decree confirmed. 


24 B. 493 = 2 Bora. L R. 378- 

APPELIiATB CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Kariyappa and another {Original Defetidants Nos. 1 and 2), 
Appellants v. Rachapa and others {Original Plaintiffs)^ 

Respondents.* [26th February. 1900.] 

limitation Act (XV of \QTl),s. ^0—Payment of interest as such — Interest—SetVement 
of accounts. 

To satisfy the requirements of s, 20 of the liimitation Aot (XV of 1877) the 
paymoat of pnooipai or interest, as such, need not be in money. It may be in 
goods or by a settlement of aooounts between the parties ; but the payment must 
be of such a nature that it would be a complete answer to a suit brought by the 
creditor to recover the amount. 


Where a debtor oonaents that money due by him for interest should be 

<>i Ptincip>^l. And the interest balance reduced by 
C494J tb *t such a consent is really tantamount to a payment of interest, 

i.rlf debtor makes the payment and the creditor advances it again. 

When both parties agree to such a settlement, and the accounts are so adjusted. 

A^ct of intorosc under s. 20 of the Limitation 


tF 


I laintiffs used to lend moneys to the defendants’ firm- The accounts of the 
dealings between the parties were settled from time to time. Oo the occasion 

the interest was caloulatcd up to the date of the settlement, 
and the amount found due was credited to the interest account, and debited to 
the account of the principal in the creditors’ books, and the amount so debited 
was thenceforward treated as principal for oaloulation of future interest. Cor¬ 
responding entries were made in the debtors* books. 

IJeld. th&t each a settlement of acoounts constituted a payment of interest, as 
6ucb. within the meaning of a. 20 ol the Limitation Aot (XV of 1877). 

9 O.G. 221 ; R.. <29 M. 234 (235) = 16 M.L J. 99; 13 Bom.L.R. 482 (484) =11 

XDO* Vy&S* J 


1. Appeals from the decision of Rao Bahadur V. V. Wagle, First Class 
bubordinate Judge at Dharwar. 

The defendant carried on business in partnership at Gadag in the 
iJbavwar District, with funds supplied by plaintiffs. 

The accounts of the moneys lent to the partnership were settled from 
time to time. On the occasion of each settlement the interest payable 
to the plaintiffs was calculated up to the date of the settlement. • The 
amount of interest so found due was debited in the partnership books 
to the profits and loss account, and credited to the plaintiffs’ account. 


• Appeals Nos. 110 and 111 of 1899. 
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Afe the same time the plaietifls credited the amount to the account of 
interest and debited it to the partnership. The amount so debited were 
thenceforward treated as principal for calculation for future interest. 

The last adjustment of accounts was made on 21st January, 1894, 
when a sum of Rs. 8.521 was found due to the plaintiffs from the 

partnership. . 

On the 19th January. 1897, plaintiffs sued to recover from the 

defendants the sum of Rs. 8.521 as principal and Rs. 2.299 as interest. 

Defendants pleaded (inter alia) that the suit was barred by ^ 

limitation. 

The First Class Subordinate Judge of Dharwar held that the suit was 
within time, and he awarded the plaintiffs' claim, by directing that 
plaintiffs should recover the amount claimed, in [496] the first instance, 
from the partnership assets, and the deficit, if any, from the defendants 

personally. , tt- . i. 

Defendants Nos. 1 and 2 preferred separate appeals to the High OourC. 

Dra^ison (with G. S. JMalgaokar) for appellant (defendant No. 2). 

Maepherson (with Manekshah Jehangirshah), for appellant (defendant 

No. 1). 

Lang, Advocate General (with N. G. Chandavarkar) for respondents 
{ plaintiffs). 

The following authorities were cited in argument :—Ichha Lfanji v. 
Natha (1) , In re Spargo (2) ; KoWpara v. Maddula Tatayya (3) ; Amos v. 
Smith (4); Maber v. Maher (5) ; Hart v. Nash (6) ; In re Ferrao (7). 


JUDGMENT. 

Parsons, J. —The points of facts argued in this appeal, namely, (1) 
that though the settlement was made down to the 21st January. 1894, 
the actual transaction took place on the 4eh January, and (2) that on 
the 14th January the partnership was dissolved, and that after that date 
the defendant No. 1 had no authority to bind the other partners by his 
acts, can be brietiy disposed of in favour of the respondents. The reason¬ 
ing of the Subordinate Judge on both of them is conclusive, and it is 
sufficient to say that we adopt it as our own. 

The remaining point is one of law and may be thus stated. In the 
adjustment of the accounts in Question, was the settlement made one that 
amounted to payment of interest as such ? 

What actually took place is thus succinctly stated by the Subordinate 
Judge: “On the occasion of each settlement the interest payable to the 
plaintiffs was calculated up to the date of the settlement. The partners 
debited that amount to pada khat* (khata of profits and loss) and credited 
it to the plaintiffs’ khata —vide Exs. 94, 95. The plaintiffs credited the 
amount to their khata of interest and debited it to the partners —vide [496] 
Ex. 88, 89 and 93. The amounts so debited were thenceforward treated 
as principal for calculation of the future interest. This practice seems to 
have been followed since the commoncemoat of money-dealings between 
the parties.” 

In the case of/c/t/ia v.Nat/iad) the entry of interest was 

made in the defendant’s hooks only, so that that case is distinguishable. 
The citation of Spargo's case (2) is important as showing that, if the 


(l) 13 B. 338. 

(3) 19 M. 340. 

(6) (18G7) li. R. 2 Er.. 153. 

(7) (1874) li. R. 9 Cb. 355. 


(2) (1873) E.R. 8 Ch. 407. 

<4) (16621 1 li. and C. 233. 

(6) (1835) 2 O. M. and R. 337. 
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circumafcauces would support a plea of payment, they would be suoh as to 
satisfy the requirements of s. 20 of the Indian Litoitation Act. In KollU 
para v. Maddula Tatayya (1) there was also only a credit of the sum 
entered by the defendants in their books to the plaintiffs' account with 
them. The rule deducible from the cases of Amos v. Smith (2) and Maher 
V. Maher (3) and Hart v. Nash (4) was laid down to be that though the 
payment need not be in money, but may be in goods, or even by a settle¬ 
ment of account between the parties, yet the payment must be of such a 
nature that it would be an answer in a suit brought by the plaintiff to 
recover the amount, and it was held that the credit of the sum by the 
defendants in their books to the plaintiffs’ account with them would not 
be such payment to her as would be an answer in a suit brought by her to 
recover the money and the interest. 

Applying this rule to the present case, we ask the same question, and 
the answer, we think, must bo in the affirmative. By crediting the 
defendants in their own books with the payment of the interest, the 
plaintiffs acknowledged its receipt and could not afterwards sue for it as 
such. It IS not necessary, in order to constitute a payment, that money 
shall actually bo tendered and accented ; it is sufficient if the same result 
IS obtained in some other way. That is the case here. If we suppose 
that the defendants had on this day gone to the plaintiffs with the money 
for interest in their hands and had paid it and had then taken it again from 
the plaintiffs by way of loan, that transaction would have appeared in the 
books of account in exactly the same way a.s what was actually done now 
appears. The plaintiffs are represented [497] as heceivlng the interest 
from and lending it again as principal to the denfeodants. The decision 
in the case of ^errao (5) is useful on this point, and I will quote the 
words of Bacon, V. C. (p. 356 f.n. 1) : ” If Webb had taken the whole 

sum which they were bound to pay him and handed it to Ferrao, and ho 
had paid Che calls, nobody could dispute that there was a payment in cash. 
What was done was equivalent in every respect;” and Mellish, B.J.. savs 

.V The moment the company...did credit the shares...with 
the £700, that moment the £700 was paid by the company to Webb just 
as much as if it was paid in cash... Writing it off in the books is perfectly 
equivalent to payment.” So here the writing off of this interest by the 
plaintiffs in their books is just the same as payment, and they could not. 
therefore, after that have sued for it as suoh. If the interest bad been 
guaranteed, or if it had been due under a mortgage, it is, I think, clear that 
the plaintiffs after acknowledging its payment in this way could neither 
have sued the surety for it, nor included it in their claim under the mort- 
gage. They could only sue for it under the new jural relations created 
by their acceptance of the interest and their lending it out afresh to the 

defendants, nob as interest but as principal under the fresh contract 
thereby created. 

We, therefore, confirm the decree. The appellants to bear the costs 
in their respective appeals. 

appeals were preferred by the original 
defendants No 2 and No. 1, who, along with defendant No. 3. and a 

fourth partner Shankarappa. (brother of the deceased respondenb-plaintiff 

and subsequently made plaintiff No. 2). formed a partnership carried 


(1) 19 M. S40. (2) (1862) I H. and C. 238 

(4) (1886) 2 0. M. and R. 337. 


(3) (1867) li. R. 2 E*. 153. 
(5) (1874) L,R. 9 Oh. 356. 
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bn in tbe names of defendants Nos. 1 and 2 in shroff business, 'with 
moneys borrowed from tbe deceased father of the original plaintiffs. 
The suit was brought on a khata account which was last settled on 21st 
January, 1894, when tbe interest due up to that date was debited and 
credited in the partnership accounts, and corresponding entries were 
made in the respondent-plaintiffs’ accounts, and the balance of Hs. 8.521 
principal, and Rs. 2,299 as interest, in all Rs. 10,820, with further 
interest was claimed. 

[498] The plaint was filed on 19th January, 1897, The principal 
contentions raised by tbe appellant-defendants were(l) that tbe settlement 
of accounts was made on tbe 4th of January, and not on 2l8t of January, 
1894 ; (2) that tbe debit and credit entries were hollow entries, and did 
not save the limitation of three years, which barred the claim ; and 
(3) that the settlement by defendant No 1 did not bind the other defendants 
who were not parties to it. The lower Court fouod Cl) that the settlement 
was made on the 2l8t January, and not on the 4th January ; f2) that 
tbe debit and credit entries were made in the partnership accounts and in 
plaintiffs’ accounts on that date, transferring tbe interest balance to the 
principal, and that they were not hollow but real transactions and 
brought the suit within the period of limitation ; and (3) that the settlement 
bound all tbe defendants. Respondent-plaintiffs’ claim was accordingly 
allowed for the whole amount as against the partnership assets, and as 
one of the respondent-plaintiffs was a partner with the appellants, the 
deficit, if any, was ordered to be recovered from the other three partners to 
the extent of one-fourth each. In appeal, the principal points raised are 
tbe same as in the Court below, viz., one of law and the other of fact: 
the question of law being whether ibe claim was time-barred by reason of 
the adjustment of the accounts not being equivalent to a payment of 
interest within the terms of s. 20 of Act XV of 1877, and tbe other of fact, 
viz., whether the last adjustment took place on tbe 2Lst of January, and 
not on the 4th of January. A third point was raised by the appellant- 
defendant in appeal No. 110 as to the settlement made by bis brother not 
being binding upon him under s. 21, as he was not a party to the same. 
This last point was not much pressed in argument before us. Of the two 
principal contentions the question of law must be first considered, as. if 
tbe adjustment did not constitute a payment of interest under s. 20, it 
was of no consequence whether the adjustment was made on the 4th or 
21sb January. 
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Taking the point of law first, it appears from the accounts that there 
were three settlements of accounts between the parties : first on tbe 31st 
December, 1890 ; second on 31 sb June, 1892 ; and third on 21sb of January, 
1894. The first two adjustments would nob save limitation, and they need 
only be considered as showing the [499] nature of the dealings between tbe 
parties. On each of these occasions, the interest was calculated up to the date 
of adjustment, and the partners debited the balance of interest so found 
due in their books to tbe khata of profits and loss, and credited it to the 
respondent-plaintitfs' account in the partnership books, and corresponding 
credits were made in the plaintiffs’ book in the interest account and debits 
made in the partnership account. The result of the adjustment was that 
the interest balance was reduced, and the principal amount was increased 
for the calculation of future interest. The question for consideration, 
therefore, is whether this adjustment, attended with the result stated 
above, constituted a payment of interest under s. 20 of the liimitation Act. 
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That secbioa provides that “ when interest on a debt is, before the 
expiration of the period prescribed for the suit, paid, as such, by the person 
liable to pay the debt, tbe new period of limitation shall be computed from 
the time when the payment was made.” Tbe important words are at the 
commencement—“ the interest paid, as such, by the person liable to pay.” 
and tbe final words—“ when the payment is made.” The payment, as 
such, need nob bo in money— Hart v. Nash (1) ; it may be in goods, or it 
may be in the shape of a new bond passed for interest— Doming Isteb v, 
Anione Kaitan Pitel (2), Bodger v. Arch (3), or it may be a set-off against 
a claim or setblemont or accounts — Kollipara Ptillamma v, Maddula 
Tatayya (4). All these different forms are prescribed by the s. 50 of the 
Contract Act and the illustration attached hereto. While the forms of 
payment may differ, the section provides that it must be a payment made 
as interest by the debtor to the creditor. More crediting by the debtor 
in his own account books of interest is nob enough to satisfy the statute. 
It must bo interest paid as interest and distinctly stated to be so at the 
time of payment, or there must be evidence from which payment as interest 
may be distinctly inferred. 


It was held in Zchha Dhanji v. Natha (5) that the mere entry of 
interest in defendant's books even when made in the presence of the 
plaintiff, did not amount to a payment. To constitute it a payment CSOO] 
there must be demands on both sides to set ofif against one another. The 
test proposed in Kollipara Pullamma v. Maddula Tatayya (4) is that 
though the payment need nob bo in money, but may be in goods or even 
by a settlement of accounts, yet the payment must be of such a nature 
that it would be an answer in a suit brought by the plaintiff to recover 
tbe amount. On tbe strength of these rulings it was contended that the 
settlement of accounts in this case did not constitute a payment, because, 
as in the Bombay case, there were no demands on both sides to set off 
against one another, or, as in tbe Madras case, the adjustment would nob 
have been a good answer in a suit. 


The lower Court, however, appears to have correctly distinguished 
these oases from the facts of the present case. It is true there was no 
actual cash payment in the present case. There was only an adjustment; 
but the adjustment here was of a double character not to be found in the 
cases noted above. The present case more correctly resembles the 
adjustment in Amos v. Smith (6), where the trustees of a marriage settle¬ 
ment paid to tbe husband the moneys duo to the wife, and subsequently 
the wife gave receipts for ttie interest so received, and no payment was 
really made to the wife, and yet it was held that tbe receipts must 
be considered as payments made, and the settlement of accounts was held 
to be sufficient to remove the bar of the statute. Settlement of accounts 
by persons mutually indebted is not merely a settlement, but is a payment, 

V. Arch (3). In this last case, defendant was 
plaintiffs wife s brother, who had borrowed money from his sister and 
passed a note to “©i*. She died leaving a child, and plaintiff gave the child 
to be maintained by the brother, and it was agreed that interest on the 
note should be regarded as paid and discharged on account of the main- 
tenanoe of the child, and such maintenance was held to be a payment 
which took the case out of the statute. The case of Maher v. Maher (7) isi 

(j) P.J. (1889), p 39. (3) (1851) 10 Exoh. 333. 

(5) 13 B. 338. (6) 1 H. and O. 238. 


(1) (1835) 2 C. M. & R. 337 
|4) 19 M. 340 (342). 

(7) (1867) L. R. 9 Ex, 163. 
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still stronger. In this ease, tbe defendant owed money to the plaintiff. At 
an interview with the creditor, the defendant and his son went bo his shop, 
and the son put his hand into his pocket as if to pay the money due ; then 
plaintiff stopped [501] him. saying that he bad not paid any thing to his 
son’s wife, wrote a receipt acknowledging the receipt of money from the 
defendant as interest for seven years, and gave it to his son’s wife. Sere 
though no money was paid, yet when a man proposed to pay a debt, and 
the creditor interferes, and says be need not pay, and gives a receipt, it 
was held that such a receipt operated as payment. In this last case, 
three of tbe Judges differed from one of their colleagues who held that 
tbe evidence did not support the plea of payment, because tbe creditor had 
not asked the debtor to pay the money to his wife or another person to 
whom tbe creditor owed some money. These iElnglish cases show clearly 
enough that if a debtor oonsen&s that some money due by him for interest 
should be credited, to tbe account of the principal in favour of the creditor, 
and the interest balance reduced to that amount, such a consent is really 
tantamount to a payment of interest. It is as if the debtor makes the 
payment and the creditor advances it again. Where all parties agree to 
such a settlement, there is no particular reason why such an adjustment 
should not operate as a payment of interest under s. 20. If tbe debt had 
been a mortgage-debt, and the interest balance bad been, with tbe consent 
of parties, reduced by a certain amount and credited in the principal 
account, such adjustment would make a very significant alteration in tbe 
state of the accounts. It would be likewise tbe case if the damdupat 
rule were applied under tbe general law. Such a settlement would bo 
an answer to a claim for tbe interest balance made after the adjustment; 
and it was, therefore, correctly held to be a payment of interest under s. 20. 

As regards tbe contention on the question of fact, I feel satisfied 
that tbe adjustment of the interest balance of l.OoO rupees made up of 
two items of Rs. 506-2-0, of 18th March, 1893, and Rs. 543-14-0, of 23rd 
January, 1894, was made on the 2l8t January and not on tbe 4th 
January. It is true, in defendants’ books, the entries appear under 
Margashirsha Vadya; but this is clearly due to inadvertence. Up to 
Margashirsha Vadya the amount did not come up to that figure, and we 
have to assume that defendants consented to a larger figure than what was 
due. Plaintiffs’ account books and the direct oral evidence of the witness¬ 
es are more reliable than defendants’ accounts. One of these £602] 
witnesses is defendant No. I’s nephew (Ex. 7G), and two others are stran¬ 
gers. Even defendants’ books mention the date corresponding to 21st 
January in regard to other creditors in whose favour similar credits were 
made at tbe same time. The fact that the partnership came to a sudden 
termination about this time in consequence of a theft, and that it was held 
to have ceased to bo a partnership on 14tb January, do not discredit the 
evidence relied on by the lower Court. I, therefore, see no reason to 
differ from the findings of the lower Court both on tbe question of law 
and of fact. 

The objection under s. 21 raised by appellant in appeal No. 110 calls 
for no special notice. The section, no doubt, makes partners not liable for 
any written acknowledgments or payments by one or other of them— 
JPremji Ludha v. Dossa Doongerscy{\), but the use of the word ‘only’ shows 
that while a partner cannot thus make another partner liable merely by 
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his signature, there is nothing to prevent such liability from falling on 
partners, if, as in the present case, they are shown to have all joined in 
the settlement made by one of them. 1 would, therefore, dismiss both the 
appeals and confirm the decree. 

Appeal dismissed. 

24 B. SC2 = 2 Bom. li.R. 414. 

APPELIiATB CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Dagdtj {.Original Judgment-Debtor), Appellant v. Vanji and OTHERS 
{.Original Assignee of the Decree-holder, t&c.). Respondents.^ 

[Ist March, 1900.J 

Transfer of Property Act (IV of 1882), s. 131—“ Debt**—Transfer of a debt--—Decree not 
a debt—Assignment of decree—Notice of assignment—Civil Procedure Code (Act 
XIV of 1882), a. 232. 

A decree is not a ** debt** within the meaning of that word as used in s. 131 of 
the Transfer of Property Act (IV of 1862), so as to make a transfer thereof void 
without express notice. 

When a decree is assigned, a notice given under s. 232 of the Civil Procedure 
Code (Act XLV of 1882) is sufFioient. 

Second appeal from the decision of P. S. Tipnis, District Judge of 
Pbandesh. 

[503] One Gulabcband obtained a money decree against Dagdu and 
two other persons. 

In execution of the decree a sum of Rs. 1,000 was recovered in part 
satisfaction thereof. 

Subsequently Gulabcband assigned the decree to Vanji afias Tulsiram 
and Habibulla, who presented a darkhast to recover the balance due under 
the decree. 

A notice was issued to the judgment-debtor under s. 232 of the Civil 
Procedure Code (Act XIV of 1882). 

Dagdu resisted the darkhast mainly on the ground that no notice of 
the transfer of the judgment-debt bad been given to him as required by 
s. 131 of the Transfer of Property Act (IV of 1882). 

This objection was overruled by the Court of first instance on the ground 
that the debt due under a decree did not fall under s. 131 of Act IV *of 
1882, and that, therefore, no notice was necessary. 

The Court, therefore, ordered execution to proceed. 

This order was upheld, in appeal, by the District Judge. He held that 
under s. 232 of the Civil Procedure Code the judgment-debtor had got 
the requisite notice through the Court. 

Against this decision, Dagdu appealed to the High Court. 

S. R. Rakhale, for appellant. 

D. N. Bhajckar, for respondents. 

JUDGMENT. 

Parsons, J.—We agree with the decision of the High Court of 
Calcutta in Afzal v. Ram Kumar (1) that a decree is not a debt within 

* Sooond Appeal No. 796 of 1899. 

(1) 12 O. 610. 
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the meaning of that word as used in s. 131 of the Transfer of Property 
Act, 1882, so as to make the transfer void without express notice. The 
notice roQuired by s. 232 of the Civil Procedure Code has been given, and 
that is sufiQcient. 

We, therefore, dismiss this appeal with costs. 

Appeal dismissed. 


24 B. 804»2 Bom. L. R. 491. 

CS043 APPELLATE CIVIL. 

Before Sir Tj. H, Jenkins^ Kt., Chief Justice and Mr. Justice Gandy. 


Chandbi {Original Plaintiff), Appellant v. Daji Bhau {Original 

Defendant), Despondent,* [28bh March, 1900.j 

iimhaiiott Ac/(.Zr o/1877), sc/i. II, arts. 139 and 14.4-~La7idlord and Unant—Bent- 
. ^fPyratton of the term—Tenant holding over—Tenancy at sufferance—TVant 
of prxmty between landlord and te7iant—Suit to recover possession — Zjirnitation. 

A tenant holding over after the expiration of the term mentioned in bis rent- 
note is a tenant by sufforanoe and there is no such relationship between the 
* *tenant as is contemplated by art. 139, soh. II of the Hjimitation 

sufferance is only in by the laches of the owner 
SO tbat there is do privity between tbem. ’ 

. OANDY, J. —The possession of a tenant bolding over is wrongful, and if there 
18 no evidence from which a fresh tenancy can be inferred in the strict sense of 
that term, time begins to run against the landlord when the period of the 
lease expires. 

CF., 31 A. 514 (618) =6 A.Ii. J. 564 = 3 Ind. Oas. 566 ; 7 C.D-J. 616 (626) : R., 27 B 262 
(264) —4 Bom. D.R. 972 : 37 C. 664 = 6 Ind. Cas. 339 ; 31 M. 163=18 M L J 
26 (29)=3 M.B.T. 256 ; 6 N.L.K. 95 ; 90 P.R, 1906 = 91 P.L.R. 1907.J 

Second appeal from the decision of Rao Bahadur R R Gangolli 

Additional First Class Subordinate Judge of Tbana, with appellate powers* 

reversing the decree of Rao Saheb H. V. Kane, Acting Subordinate Judge 
of Allbag. ® 

The plaintiff sued the defendants (suit No. 159 of 1895) to recover 
possession of the house in dispute, alleging that the defendants had on the 
A5th June, 1877, passed a rent-note for one year to her deceased mother 
to whom she had succeeded as heir, and that after the expiration of the 

defendants continued to live in the house as monthly tenants 
Ihe defendants contended that the suit was time-barred. The Subordinate 
Judge decreed that possession of the bouse should be restored to the 
plaintiff. The defendants preferred an appeal to the District Judge and 
while the appeal was pending, the plaintiff executed the decree and’took 
possession of the house. Subsequently the decree was reversed in appeal 
on the preliminary ground that the plaintiff had nob given to the defend¬ 
ants notice to quit. The plaintiff thereupon having given the requisite 

^ declaration of her 

title to laoSJ the bouse and for an injunction restraining the defendants 
irom taking possession from her. 

The defendants answered {inter alia) that the plaintiff was not the 
owner of the house and that the suit was time-barred. 


* Second Appeal No. 697 of 1899. 
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The Subordinate Judge found that the defendants entered on the 
premises as tenants of plaintiff’s mother under the rent-note dated the 
25th June. 1877 ; that though the rent-note contained a period of one 
year only, still as the defendants originally came in as tenants they were 
estopped from denying the title of the plaintiff who represented her 
mother, and that the suit was not time-barred though it was not brought 
within twelve years after the expiration of the tenancy. He, therefore, 
allowed the claim. 

On appeal by defendant No. 1 the Judge reversed the decree and 
rejected the claim, holding that the defendants were, after the expiration 
of the term mentioned in the rent-note, tenants hy sufferance, and that 
as there was no reliable evidence in the case to show that a fresh relation 
of landlord and tenant was created between the parties at any time since 
the year 1878, the defendants’ possession was adverse and, therefore, tha 
suit was time-barred. 


The plaintiff preferred a second appeal. 

Daji A. KharCt for the appellant (plaintiff).—We are already in pos¬ 
session, and in the present suit we merely seek a declaration and an 
injunction ; conseauently, the suit cannot bo time-barred. 

[Jenkins, O. J. —But you obtained possession in execution of a 
decree which was subsequently found to be wrong in law and reversed. 
Therefore the relief which you now claim is tantamount to possession.] 

The Judge has, in support of his decision, relied on Kantheppa v. 
Sheshappa (1). But the remarks made therein are merely obiter dicta. 
The present case is governed by Krishnaji v. Antaji (2). Although the 
tenancy created under the lease came to an end when the stipulated period 
of one year expired, still the tenancy was not determined. Article 139, 
sch. II of the Limitation C8063 Act applies to a tenancy which is deter¬ 
mined. The defendants continued to be our tenants by sufferance and 
they ought to have shown that they held adversely for more than twelve 
years. The burden of proof lay on them— Adimulam v. Pir Ravuthan (3). 
Unless a tenant clearly shows when bis holding became adverse, his mere 
bolding over after the expiration of the stipulated term cannot make his 
possession adverse to his landlord. 

[Gandy, J. —If the teoant holds over for one hundred years, can 
the landlord recover the property ?] 

We submit that art. 144, sob. II of the Limitation Act applies to 
such a case, and the tenant ought to show that his possession was adverse. 
After the expiration of the fixed period, a now relationship comes into 
existence. 

[Jenkins, C. J.—But art. 144 applies when no other article applies.] 

According to our contention art. 139 is not applicable because it relates 
to a tenancy which is determined by act of parties. It would apply 
when the tenant holds over and does something which determines the 
tenancy, as by attornment to a third person, or when the landlord deter¬ 
mines it by giving a notice to quit. 

G. K. Dundckar^ for the respondent (defendant No. 1) :—The ruling 
in "Kantheppa v. Sheshappa (1) fully applies. See also Shivabasaya v. Totad 
Swami (4). 

[Jenkins, C. J.—Is there any other authority besides KantheppOt 
V. Sheshappa (1) to show that a tenant by sufferance becomes full owner 
after twelve years from the time the term fixed in the lease expires?] 


(1) 22 B. 693. 


(2) 18 B. 256. 


(3) 8 M. 424. 
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If, as contended, art. 139 applies only when the tenancy is determined 
by act of parties, wo submit that the present case falls under that article, 
because the time by the efflux of which the tenancy determines under 
s. Ill of the Transfer of Property Act is fixed by the parties. At the com¬ 
mencement of the tenancy the parties by fixing the time do an act by 
which the tenancy gets determined. 


JUDGMENT. 

[507] Jenkins, C. J,—The only point for our determination in this 
appeal is, whether the plea of limitation ought to prevail. On the 25th of 
June, 1877, the defendant No, 1 and his father passed a rent-note in 
favour of the plaintiff's mother and predecessor in title for one year. 

At the end of the year the premises were not given up ; nor has any 
rent since been paid. Under these circumstances the defendant contends 
that the plaintiff’s claim to recover possession (for that is how this suit 
should be regarded) is barred. This view the plaintiff combats. 

The lower appellate Court held the plea established and dismissed 
the suit; from this decision this appeal has been preferred. The decision 
of the lower Court proceeded on the case of Santheppci v. Sheshappa (1) 
and the opinion there expressed by Sir Charles Earran and Mr. Justice 
Candy. Before us, however, it has been contended that this opinion is no 
more than a dictum, and that the case is covered by the earlier authority 
of Krishnaji v. Antaji (2). In his opening Mr. Kbare argued the case on 
the footing of its being governed by art. 139 of the Limitation Act: his 
argument was that, though the original tenancy bad determined more 
than twelve years before the commencement of the suit, there had been 
no such determination of the tenancy that came into existence on the 
holding over, so that the suit was really brought within twelve years of 
the termination of the tenancy. In this line of argument, however, the case 
in the 18bh Bombay does nob support him ; for it is there distinctly said 
“ in this case there is no tenancy.” But can it be said there is a tenancy 
when a tenant bolds over without paying rentier the landlord’s otherwise 
assenting to bis continuing in possession ? According to the finding of 
the lower appellate Court in this case (by which of course we are bound) on 
the determination of the lotting of 1877 the tenants became tenants at 
sufferance, and the question arises, whether between tenants at sufferance 
and the owners of the land there is such a relationship as is contemplated 
by art. 139. Now it is to my mind clear, that the article deals with 
those cases whore there has been the relationship of landlord and [508] 
tenant. Bab in the case of a tenancy at sufferance there is no such 
relationship. Thus a release bo a tenant at sufferance is void, because ho 
hath a possession without privity. (Go. Lit. 2706.) A tenant by 
sufferance is only in by the laches of the owner, so that there is no privity 
between them. 

It follows, therefore, that if art. 139 governs the case, time must 
be counted from 1873, and not from the termination of the estate at 
sufferance. To meet this difficulty, Mr. Khare has argued that when 
an estate by sufferance arises, the governing article is not 139 but 
art. 144. This is opposed to the Madras decisions, but it is claimed 
that it is supported by the decision in Krishnaji v. Antaji (2). Ibis 
difficult to say what article was considered applicable in that case, 


(1) 22 B. 893. 
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as Done was naentioned in the judgment, but fronl what is said by 
Mr. Justice Fulton, (who was a party to the decision) in the later case 
of Shivahasdya v. Totad Swami (1), I infer the case was treated as falling, 
under art. 139, and that the decision turned on the particular facts 
of the case. Certainly art. 139 is the only one mentioned in the 
report of the argument, and no reference is made to any other article in 
the judgment. Apart, then, from this case, can it be successfully argued 
that art. 139 does not apply ? The only other article that could apply is 
art. 144, but that article " is not applicable where the suit is otherwise 
specially provided for **— Runchordas v. Parvatibai (2). But how can it 
be said that this suit is not specially provided for by art. 139 ? The 
description of the suit to which that article applies is one by a landlord to 
recover possession from a tenant : that cannot mean a suit in which the 
relationship of landlord is one that still subsists ; for the time from which 
the period for limitation begins to run is when the tenancy is determined ; 
and this necessarily implies that the suit must be brought after the 
relationship of landlord and tenant has ceased. Therefore, it seems to 
me that this suit falls precisely within the description given in the first 
column of art. 139. For these reasons, I would affirm the decree of the 
lower Court and dismiss this appeal with costs. 

[509] Oandt, J,—I concur. The decision in Kantheppa v. Shesh- 
appaiS) was given after much consideration. As the late Chief Justice 
said, the question is one of difficulty, having regard to the state of the- 
authorities. But we felt unable to agree with the ruling of the Madras 
5igh Court that in the case of a lessee holding over after the expiration of 
his lease, and thus becoming “ a tenant on sufferance,*’ it lies upon the 
person resisting the landlord’s claim for possession, on the ground of 
limitation, to show that the tenancy on sufferance is determined. Their 
Lordships said : ** All that is shown in this case is that the tenancy for 
the term bas determined ; for aught that appears, the tenancy by suffer- 
ance subsisted up to the date of the suit in other words, that the tenancy 
is determined by the suit, and thus in the absence of any circumstances 
showing that the tenancy by sufferance was determined prior to the suit, 
there never could be any bar of limitation. But this assumes that in the 
case of what is called “ tenancy by sufferance,” there is the legal relation¬ 
ship of landlord and tenant, to which art. 139 of the Limitation Act of 1877 
would be applicable. But that is cot so. The possession of such a person 
holding over is wrongful. Therefore, if art. 139 is applicable (as was 
admitted in the Madras case), and there is no evidence from which afresh 
tenancy can be inferred in the strict sense of that term, time begins to run 
against the landlord when the period of the fixed lease expires. 

1 still think that that is the correct view ; and I am unable to see 
what other article of the Limitation Act could be applicable. Thus in the 
present case the Landlord’s right to the property having been extinguished 
in 1890, and no objection having been taken to the form of the decree* 
given by the lower appellate Court (that the plaintiff do restore possession 
of the property), I would confirm the decree with costs. 

Decree confirmed* 


(2) 23 B. 725 = 26 I.A. 71 
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[510] ORIGINAL CIVIL. 

Before Sir Ij.'B.. Jenkins^ Ki.y Chief Justice, and Mr, Justice Bussell. 

HaJI Mahomed Haji Jiva {Original Defendant), Appellant v. 

E. Spinner AND others (Ori^ina/ Plaintiffs), Respondents.* 

[13th and 20th July, 1900.] 

Contract — Offer—Acceptance in different terme — Contract Act {IX of 1872), ss. 7 and 
207 —Evidence Act (I of 1872), s. 9^, proviso 5—Evidence of previous dealings 
bettueen parties when admissible—Interest on price and charges not legally demand^ 
able tfi absence of special contract. 

The defendant jnade an offer in writing to the plaiatiSs for the purchase of 
200 halos of pepperiU drill at 9s. 2d. A few days later, the plaiutiffs’ salesman 
tendered for signature to the defendant an indent containing certain terms not 
contained in the original ofier, and in particular containing the words Free 
Bombay Harbour and interest.” This the defendant refused to sign. The 
plaintifis, however, sent the oOer by cable to their homo firm, and ou receipt of a 
favourable reply communicated this acceptance to tbe defendant. This acceptance 
the defendant said be bad returned. Tbe plaintiffs denied that he had done so. 

Held per 8lR D- JbnkINS, C.J.—“ Tbe law on this point is thus formulated 
in the most authoritative mode by the Contract Act (IX of 1672), s. 7 : In order 

to convert a proposal into a promise the acceptance must be absolute and un¬ 
qualified.’ That is to say, uutil there is such an acceptance tbe stage of nego¬ 
tiations has not been passed, and no legal obligation is imposed. Similarly, any 
departure from tbe terms of the ofior or any qualificatiou vitiates the acceptance 
it aocompp.nics unless it is agreed to by tbe person from whom tbe ofier comes. 
In other words.au acceptance with a variation is no acceptance; it is simply a 
counter-proposal, which must be accepted by the original promisor before a 
contract is made.” 

Held, further, that because the acceptance was not shown to have been returned, 
no inference could be drawn that the defendant must have assented to the terms 
in which it failed to correspond to bis oSer. It is clear that a person making a 
proposal cauDot impose on tbe party to whom it is addressed the obligation to 
refuse it under the penalty of imputed assent, or attach to bis silence the legal 
result that be must be deemed to have accepted it. 

Eeld, further, that evidence of previous dealings is admissible only for tbe 
purpose of explaining the terms used in a contract and not to impose on a party 
an obligation as to which the contract is silent, nr to road into it a liability which 
would otherwise not exist. It was impossible to find, in dealings carried cut on 
the basis of signed indents, any clue to the intention of the parties wbeu not only 
was no indent signed, but the defendant refused to sign one. 

C9tlJ Held, further, that in the absence of any contract to that eilect. interest 
could not be legally demanded on the contract price, and still lees could it be 
demanded on the incidental charges ou tbe invoice. 

[R., 92 P.R. 1913; 2 8.L.R. 7 (3).] 

This was an appeal from tbe decision of Mr. Justice Crowe. 

On the 13th of October, 1897, the defendant Haii Mahomed made an 
offer to tbe plaiotitls (Spinner & Co.) to purchase 200 bales of pepperill 
drill, containing about 3,000 pieces at 9 shillings and 2 pence per piece, 
on the terms set out in Ex, A, which will be found in the judgment 
of tbe Chief Justice at p. 519. On the 19th or 20th October the 
plaintiffs' salesman tendered for signature to the defendant an indent, 
which is referred to as Ex. 13 in the judgments. This indent con¬ 
tained certain terms not contained in the defendant's offer of the 
18th October, and in particular contained the words “ Free Bombay 
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Sarbour and interest.” This indent the defendant refused to sign. The 
plaintiffs, however, ordered out the goods, and on their arrival tendered 
them to the defendant, demanding at the same time such sums for 
charges, expenses and interest as would have been due under a contract 
entered into on the terms jPree Bombay Harbour and interest.” 
These tbe defendant refused to pay. The plaintiffs’ thereupon sold the 
said 200 bales by public auction and filed this suit against tbe defendant 
claiming the deficiency together with tbe above sums for interest 
and charges. Before the filing by the plaintiffs of this suit, the defend¬ 
ant bad filed a suit against the plaintiffs, being Suit No. 118 of 1899, 
claiming an account against the plaintiffs and payment of the balance, if 
any, due to him by them. This suit waspending. The plaintiffs’ suit, 
however, came on first for hearing. In his written statement in this suit 
tbe defendant stated as follows:— 

“ 6. The said suit No. 118 of 1899 is still pending, and it will be 
some time before it can be disposed of. Pending this suit the plaintiffs 
have sold and disposed of by public auction certain other goods ordered 
out by tbe defendant through them and mentioned in tbe plaint in this 
suit, and have filed this suit to recover tbe alleged deficiency on such sale. 
This defendant says that there have been several disputes between the 
plaintiffs and the defendant in respect of the said goods, viz., as to the prices 
thereof and tbe interest and other charges unjustly claimed by the plaintiffs 
[512] from this defendant. This defendant says that this suit is utterly 
unnecessary and improper, as all tbe matters in issue in this suit are also 
directly and substantially in issue in the said suit No, 118 of 1899, which 
was instituted previously to this suit.” 

The remaining facts sufficiently appear from the judgments. 

Mr. Justice Crowe for the reasons given in the following judgment 
decided the suit in favour of the plaintiffs. 

Crowe, J.—The plaintiffs claim in this suit Rs. 4,630-0-2 together 
with interest thereon from 12th August, 1899. at nine per cent, per annum, 
being the amount of damages sustained by plaintiffs on account of the 
failure of the defendant to take delivery of certain goods contracted to be 
purchased by him on the 18th October, 1897, and for costs. In bis 
written statement defendant replied that be bad ordered tbe goods through 
plaintiffs from Europe for the last eight or nine years ; that there bad 
been only one genereal account between them which was last adjusted 
about April, 1896 ; that be had pressed the plaintiffs for a further 
adjustment; and, if tbe accounts were adjusted up to date, it would be 
found that plaintiffs had been overpaid by defendant; that while these 
disputes were pending, plaintiffs, with a view to force defendant to accede 
to their terms, sold by auction certain goods indented for by defendant 
through them and at the same time retained in their hands certain other 
goods indented for by defendant through them, and eventually filed a suit 
in the Small Cause Court. He thereupon filed a suit praying that an 
account might betaken of all dealings and transactions between him and 
plaintiffs since the date of tbe last adjustment, and then plaintiffs should 
be ordered to pay what might be found due to him by them on taking such 
account. This suit is still pending and plaintiffs have sold and disposed 
of by public auction certain other goods ordered over by defendant through 
them and mentioned in the plaint in this suit, and have filed this suit to 
recover the alleged deficiency on such sale. The defendant further alleged 
that plaintiffs were not justified in selling the goods mentioned in the 
plaint; that the sale was illegal, irregular and improper; and if necessary 
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defendant would seek to oounter'Claim againsb [313] plaintiffs in respeot 
of the loss sustained by him in consequence of plaintiffs failing to give 
delivery of the said ^oods to him. 

The first issue raised was whether plaintiffs were entitled to maintain 
this suit, having regard to the provisions of s. 12, Civil Procedure Code 
(Act XIV of 1882), and whether the Court had jurisdiction. 

I find that plaintiffs can maintain this suit. The matter in issue in 
the present suit is not the same as that in suit No. 118 of 1899 filed by 
defendant, and s. 12, Civil Procedure Code, does nob apply. The question 
of fact to bo tried here is whether there has been a breach of conlract by 
the defendant. The question raised in defendant’s suit relates to the 
nature of the dealings between the parties, and whether all dealings were 
included in one general account, and it can in no circumstances be held to 
be for the same relief. 

The next issue is whether there was a general account between 
plaintiffs and defendant as alleged in the third paragraph of the written 
statement. 1 find in tbe negative. There is no satisfactory evidence to 
contradict the statement of Mr. Kreis, the manager of tbe plaintiffs, and 
Dinaoath Pahunath, the salesman of plaintiffs, supported as it is by their 
accounts. They state that the various departments of tbe firm are entirely 
separate—consisting of tbe miscellaneous, Manchester ‘ khaki ’ and 
export departments ; that separate sets of books are kept, and each is 
managed distinct from the others. The defendant in his examination 
stated that be had a general account with plaintiffs in his books and that 
the accounts were settled in 1896. He also produces a summary of the 
accounts of himself and plaintiffs (Ex. No. 29) for tbe purpose of show¬ 
ing that so far from any sum being due by him to plaintiffs on the whole 
transactions, the balance really was on the other side. The manner in 
which the defendant has kept his books is immaterial to the question. 
Tbe plaintiffs emphatically deny that the different transactions were 
merged in one general account, and this is supported, in a great measure, 
by the defendant’s own explanation, by the manner in which ho took tbe 
delivery of goods indented for, and paid for [S14] them. Restates that 
he is not in the habit of taking delivery of all the goods included in an 
invoice at the same time, that he took delivery as he wanted the goods, 
and paid tor them accordingly, and sometimes several months would 
elapse before he took delivery of the whole of the goods included in an 
invoice, and that he had to pay warehouse rent for the balance. Exhibits 
A 11, A 12, A 13, A 14—the vouchers of plaintiffs' delivery book—show 
clearly that this was the case, and that so far from there being any general 
account, the amount of each invoice was settled separately and independ¬ 
ently, though it might bo by several distinct payments. It is, thorefore, 
extremely improbable, on the face of it, that there would be any overpay¬ 
ments on defendant's side. With regard to the allegation of the defend¬ 
ant that the accounts were settled in 1896, there is no reliable evidence bo 
support it, and it denends entirely on defendant’s uncorroborated statement. 
If such had been the case, the account books would have shown it. De¬ 
fendant produces a summary of accounts (Ex. 29) but how it has been 
compiled is nob clear. It apparently starts on the assumption that the 
accounts were adjusted about April, 1896. The plaintiffs appear to have 
made every effort to obtain inspection of defendant’s entire books of accounts 
to ascertain how Ex. 29 was compiled, and I am satisfied from the evidence 
of Mr, Payne, who was examined for the plaintiffs, and Muncherji, the 
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plainti£Fs* acoounfcatit;, that the defendant's books were kept back and 
opportunity was not afforded to plaintiffs of checking the accuracy of the- 
summary. The correspondence between the solicitors supports this 
conclusion. It is quite clear that Ss. 29 was tampered with since a copy 
of it was taken by plaintiffs (Elx. 40), as a comparison of the two will 
show. I find that the allegation of the defendant that plaintiffs have 
been overpaid is not supported by the evidence. 

The next issue is whether plaintiffs have not made demands for 
interest and other charges to which they were not entitled. In order to- 
arrive at a determination of this question it is necessary to see what the 
actual contract was between the parties. And I may remark at this stage 
that the learned counsel for the defendant in the course of his argument 
set up a defence altogether inconsistent with defendant’s written state- 
meat, and not arising C315] out of the proceedings. He contended that 
there had been no contract at all ; and be bases this allegation on the 
assumption that the parties were never ad idem, and that if a man is to 
be bound by a contract, it must be by the exact terms of the contract and 
no others. Now it is idle to contend, in the face of the defendant's 
written stafement, that there was no contract. He speaks of the goods 
mentioned in the plaint in this suit, which were sold by auction by 
plaintiffs, as having been ordered out by him through them. He threatens 
a counter-claim in consequence of plaintiffs’ having failed to give delivery 
of the said goods to him ; and asserts that the sale of these goods by 
plaintiffs was illegal. Liooking at these admissions, there can be no doubt 
whatever that there was a contract between the parties, and what we have 
to see is what are the actual terms of the contract, whether there has been 
a breach of it by defendant and whether plaintiffs were justified in selling 
the goods. Hinanath Hahunath—the plaintiffs’ salesman—states that on 
the 18th October, 1897, an offer was made by defendant regarding 
certain goods, and that offer is embodied in Hx. A. He says the offer 
was telegraphed to Manchester and accepted, and that the fact of accept¬ 
ance was duly communicated to defendant (Hxs. C and D). He says 
they have regular forms of indent, and the custom is for the indent 
to be sent to the indentor for signature after it is accepted ; and he 
admits that the defendant refused to sign the indent. It was contended 
for defendant that the ground of his refusal to sign the indent was that the 
terms set out in the indent form (Hx. 13) were at variance with those in 
Hx. A. ^Exhibit A is admitted by defendant to be in bis handwriting—it is 
a rough memorandum, and read by itself is incomplete and unintelligible. 
Evidence was cited by plaintiffs’ counsel to explain the document on the 
ground that it was not complete in itself, that it was a document in use 
in the commercial world, and that evidence could be admitted to show 
what the usual incidents of contracts of this kind were. The Court held 
that plaintiffs were at liberty to put in evidence to show the terms in 
which the parties must be presumed to have contracted, as to wbiob the 
document itself is silent, according to the provisions of proviso 5 of s. 92 
of the Evidence Act (I of 1872). 

[816] The memorandum is silent as to charges and interest. Hina¬ 
nath says that the contract was made with him in the bazar, and though 
be takes the indent form with him to the market, he is in the habit of 
taking an offer on a piece of blank paper when be has no indent form with 
him. He produces several memoranda of contracts, all more or less 
informal, though none of them correspond exactly with Ex. A. 
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Unless specially agreed upon, interest is always charged on goods 
held over, and the defendant had always been charged interest. The 
contract was entered into on the terms “ Free Bombay Sarbour and 
interest.” which terms are entered in the indent (Bx- 13) which defendant 
refused to sign, and in the memorandum of acceptance (Ex. 3D)^ In 
addition to the words which actually relate to the contract in dispute, 
there are two endorsements on Ex. A which refer to a former order 
given by defendant on 30th January, 1896, for 100 bales of pepperiil 
drill. JB!e says defendant bad taken delivery of 70 bales only and 30 
were UDdelivered, and defendaut wanted the interest on these 30 bales to 
be remitted. Plaintiffs agreed that on his giving a large order they 
might make the concession asked for, and the defendant consequently 
gave the order for the present 200 bales. This explanation accounts for 
the endorsements on Ex. A, and those endorsements further show that 
the basis of the dealings between the parties had been that defendant should 
pay interest. Evidence is brought to show that in all contracts of this 
kind the usual terms of business were that charges and interest had to be 
paid by the dealer. According to ^Ir. Kreis, tbe manager of plaintiffs’ firm, 
there are three ways in which payments in sterling are made for goods 
supplied. These are expressed by the terms “ Free on board,” “ Free 
Bombay Harbour” and ” Free Bombay Harbour and interest.” Of these 
the last mentioned is the most favourable for the dealer and implies that no 
interest will be charged until eight days after the arrival of the steamer in 
Bombay. Several cloth merchants have been examined, and describe the 
terms in which they have done business with plaintiffs’ firm for years past, 
and they say that it is the custom, in tbe first instance, for offers to be 
made by word of mouth, the terms of the offer are then put in writing 
acd signed [SI 7] by the dealer, and if the offer is accepted, an indent is 
prepared. In every case the purchaser has to pay the charges, and if 
delay in taking delivery exceeds eight days, the purchaser pays interest. 
The contract is completed when tbe offer is accepted and the goods 
are ordered at once, a delay of 4—10 days often occurring before the 
indent is prepared. Thera can be no doubt that the ordinary terms of 
plaintiffs’ contracts were well known to defendant. It is not contended 
that any special conditions were attached or asked for at the time. The 
defendant himself has not dared to make any such allegation. He 
was cross-examined at great length as to the usual terms of his 
contracts with plaintiffs, but ho equivocated, evaded the questions, 
and showed himself an extremely unreliahle and unsatisfactory wit¬ 
ness. Now there is no doubt the goods were sent out. Defendant 
bimself states that ho did buy the 200 bales, that the goods came out 
afterwards, and if ho had taken delivery at once no interest would have 
been claimed. He says ho asked for delivery accor<)iog to the terms of 
his memorandum, on the basis of no interest, no duty and no charges. 
He offered to take delivery 8—15 days after their arrival. Now it is a 
significant circumstance that although the indent was sent for signature 
to defendant, he never wrote to plaintiffs complaining of tbe terms of the 
indent with resnoct to the condition regarding interest, Ac , comprised in the 
expression F. B. H and interest.” While in the witness box he pretended 
that he did not know what these terms implied, though he has been carrying 
on the business of a cloth merchant, and indenting for goods from Europe 
for many years. It is unlikely the plaintiffs would have propaied the 
indent (Ex. 13), in the manner in which it has been prepared, if any special 
agreement had been arrived at regarding non payment of interest. The 
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salesman of the plaintiffs has deposed that there was a fall in the market 
immediately after the contract was entered into, which would probably 
account for the desire of the defendant to repudiate it. £jvidence has 
been put in (Elxs. J, K, Li) showing that due intimation was given to 
defendant of the arrival ofthegoods and calling on him to take delivery, 
and letters were sent giving notice that on his failure to take delivery the 
goods would be sold. In some cases the letters were refused and returned 
to [518] post office. Letters were also addressed to the attorneys (£1x3. 
M, N, O, P). A statement of accounts was also sent to defendant on 
25tb July, 1899 (Ex. Q), and a further one on 9th August (Ex. R), 
and no payment has been made by defendant. I find that plaintiffs have 
not made demands for interest and other charges to which they 
were not entitled, and that they were justified in selling the goods. 

I find for plaintifis and decree for the amount claimed in the prayer 
of the plaint with costs, with interest at 6 per cent, from 12th August, 
1899, to this date. Interest on judgment at 6 per cent. 

The ledger and stock book of plaintiffs to bo returned on their 
undertaking to produce them when required. 

The defendant appealed. 

Robertson (Raikos with him), for the appellant. 

Rang and Starling^ for the respondents. 

The following authorities were cited :—Chitty on Contract, Chap. Ill 
s. 1, p. 55 ; Chap. V, s. 1, p. 127 ; Grenon v. L/achmi Narain (1) ; Bourne v. 
Gatliff ; Greaves v. Ashlin (3); Ford v. Yates (4); Jeffery v. Walton f5), 

JUDGMENT. 


Jenkins, C. J.—The plaintiffs carry on business in Bombay, and for 
some years past the defendant, a Bombay merchant, has been in the habit 
of ordering goods from Europe through them. The usual and (so far as 
the evidence discloses) with one exception the invariable practice has been 
for the defendant to sign a formal document, called an indent, printed 
forms of which are kept by the plaintiffs, and the indent, when duly filled 
in in accordance with the requirements of the particular case, and signed, 
defines in detail the rights and obligations of the parties ; and in particular 
determines the payments (if any) over and above the contract price, to be 
made by the defendant. It will help to a clearer perception of the 
contentions, with which I will later deal, if I [519] here refer to that part 
of Mr. Kreis’s evidence which exnlains the character of these payments : 
it is as follows ;— 

There are three ways in which payment in sterling is made for goods 
supplied. The first is E. O. R., in which no liability is incurred till the 
goods are on board. The purchaser then pays all charges, including interest 
until he takes delivery, Tbe second is * Free Bombay Harbour,’ which 
means that tbe goods are delivered free of all charges, including freight and 
insurance, up to arrival in Bombay Harbour. Interest is recovered from 
the purchaser from the date of tbe invoice at home up to tbe date when he 
ought to take delivery ; interest is charged afterwards at 9 per cent. This 
is charged in all oases after due date. 

“ Tbe third mode is * Free Bombay Harbour and interest,’ which 
means that interest is only paid by the purchaser after their arrival in 
Bombay. In the second case interest is charged up to the date of the 
receipt of tbe remittance at home. The third method is tbe moat favo urable 

( 1 ) 24 O. S. (2) (1844) H O. & F. 45 (68, 63). (3) (1813) 3 Camp. 436. 

<4) (1841) 2 M. & a. 549. (6) (1816) 1 Starkio 367* 
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for the dealer. It is very seldom there is a sale * ex*godown * on sterling 
terms. It never happened to me. It implies the payment of import duty 
and landing charges which have to be paid in rupees. When we sell ex- 
godown it is invariably stated in the indent.” 

Now I come to the transaction in suit. On the 18th October, 1897, 
the defendant wrote out and handed to Oinanath Bahunath, the plaint¬ 
iff's salesman, Hx. A, which contains the terms of the offer alleged in 
para. 1 of the plaint. It is in these terms :— 


It 


Bombay^ 18i/i October, 1897. 
No. 542. 
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4 4 


Messrs. E. Spinner & Co., 

31. Esplanade Hoad, .Bombay. 

“ 200 bales (of pepperill) ‘Jean ' bearing Swan (mark) ; 
3,000 pieces : 29 inches x 40 yards ; lb. 14/14^ ; shillings 9-2 
(namely) nine shillings and two pence. 

Shipment of December-January. 

On (the order in respect of.) these goods being 

accepted as to whatever interest there is the same is to be 
given up. 

“£225 are to be received (by you) for which for (the 
eauivalent of) 

£112-10 . Bs. 

For £112 10 . ,, . 

This principal (sum I) am to pay. 

“ (Sd.) Haji Jiva Nur Mahomed. 

The 18th day of October, 1897, 

Haply to be given on the 21st.” 


4 4 


14 


I ft 


C520] The offer was sent by cable to the plaintiffs’ home firm at 
Manchester, by whom it was accepted; and on the 21st October this 
acceptance was communicated to the defendant by the following letter :— 

Bombay 2lsi October, 1897. 

E. Spinner * Co. 

“ To 

Mr. Haji Jiva Nur Mahomei^, 

Bombay. 

Dear Sir,—We have just received a telegram from our home friends 
advising acceptance of your indent No. 542/922, 200 hales American grey 
pepperills, at 9/2, F. B. H. and interest. 

“Shipment h December, 

.. 4 January, 

which please note subject to confirmation on receipt of mail advices ; 
objections to above particulars must be raised within tsvo clear days from 
date, otherwise they could not be considered. 

“Yours faithfully, 
“(Sd.) E. Spinner & Co.” 


In the meantime, however, the defendant had refused to sign tho 
usual indent, so in sending the offer homo the plaintiffs departed from their 
usual practice ; for in reference to this point Dioanath Bahunath has stated : 
‘ Generally the indent form is filled up first and signed before the homo 
firm are communicated with, and that is considered the offer.” W'hy 
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they departed in this instance from their general practice we are not told, 
nor does the evidence show, whether the communication with the home 
firm was before or after tbe defendant’s refusal to sign the indent. 

Subsequently tbe plaintiffs received from the Manobester firm a 
letter confirming their telegram, and they thereupon sent to the defendant 
a confirmatory letter of acceptance. It was in these terms ;— 

[S21j ** Bombay, November, 1897. 

” B. Spinner & Co., 

“ To 

Mr. Haji Jiva Nur Mahomed, 

Bombay. 

" Dear Sir,—Referring to our preliminary advice of 21st October, 
1897, we now beg to confirm that your indent No. 542/922 for 200 bales 
Grey American pepperill drills at 9^ p. p. R. B. H. and interest. 

Shipment's in two lots— 

First in December, 1897, 

Second in January, 1898, 

will be executed by our home friends as per above particulars, objections to 
which (if any) must be raised within two days from date, otherwise they 
could not be considered. ^ 

“Yours faithfully, 
“(Sd.) E. Spinner & Co.” 

This letter the defendant returned, and thereupon the plaintiffs wrote 
to him as follows :— 

* * Bombay, 1th December, 1897, 

“ Haji Jiva Nur Mahomed. Esq, 

Bombay. 

Dear Sir,—We are extremely surprised to receive back our aocent- 
ance note of your indent No. 542/922 for 200 bales Amrioan Pepperill 
drills, at 9s. 2d., which we bought by your order dated 18th October, 
1897, duly signed by you. We return this acceptance note herewith and 
hereby give you notice that if you fail to take up the goods on arrival, we 
shall at once sell them for your account and risk by public auction or 
otherwise, and sue you for the difference, if any. 

“ As regards the 30 bales undelivered against invoice No. 74, we 
hereby give you final notice that if those 30 bales are not taken up by you 
next Tuesday, the 15th instant, we shall sell them by public auction^ on 
your account and risk, and bold you responsible for any loss we might 
sustain thereby. 

“ Yours truly, 

“ (Sd.) E. Spinner & Co.” 

The goods arrived indue course, and thereupon the plaintiffs main¬ 
tained that the defendant was bound to take the goods on “ Free Bombay 
Harbour and interest ” terms, while the defendant’s position (Ex. N) was. 
and throughout has been, that he was ready and willing to take up the 
goods at 9s. 2d. without having bo pay or bear any charges or interest at 
all ; and that the 9s. 2d. was an excess price (the goods having been 
invoiced at 8s. lid.) which he was willing to offer on the understanding 
C5223 that it was to cover all his liabilities. The plaintiffs declining 
to deliver on the defendant’s terms, they in the end sold the goods, and 
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in this suit they seek to recover the deficiency on the sale together with 
interest and charges, amounting in all to Rs. 4,630-0*2. 

The case was beard by Mr. Justice Crowe, who passed a decree in 
the plaintifE’s favour for Rs. 4,726-0-6 and the costs of the suit, and from 
this decree the present appeal is preferred. 

The contract on which the plaintiffs rely is thus formulated in the 
plaict :— 

On the 18th day of October, 1897, the defendant abovenamed offer¬ 
ed in writing to purchase from the plaintiffs abovenamed 200 bales 
pepperill drill containing 3,000 pieces, at the price of nine shillings and 
two pence per piece, for shipment from Europe in December and 
January then next on the terms and conditions mentioned in a memo¬ 
randum of such offer of that date signed by the defendant. 

2, On the 2l3t October, 1897, the plaintiffs abovenamed in writing 
accepted the defendant’s said offer on the said terms and conditions at the 
price mentioned in the said memorandum or writing dated the 18th dav 
of October, 1897.” 

Tbe defendant does nob deny the contract so alleged, but claims that 
under it he was entitled to delivery of the goods on the terms I have 
already stated. The plaintiffs on the other hand maintain that the mean¬ 
ing placed on the contract by the defendant is wrong ; for that it imposed 
on him the farther obligation of interest and charges, and the breach, which 
thev allege, and on which they base the suit, Is his failure bo take delivery 
on these more onerous terms. 

In support of their case the plaintiffs have before us presented a triple 
argumeob. First they maintain that by Ex. A the terms of the indent 
were incorporated into the contract. Secondly, that the terms ‘‘Free 
Bombay Harbour and interest ” must be read into the contract in tbe light 
of the previous dealings between the parties. And lastly, that the burden 
of interest and charges would be thrown on the defendant even under a 
contract in the terms of tbe offer contained in Ex. A. 

[523] Now as to the incorporation of the terms of the indent, at any 
rate in so far as it provides for the terms ” Free Bombay Harbour and 
interest,” it will be convenient to start by seeing precisely what the law 
is in the case of an offer followed by an acceptance, and to ascertain what 
the conditions are on which alone contractual obligations can arise : for a 
certain amount of confusion has been introduced into the case by the 
blurring of these considerations. 


The law on this point is thus formulated in the most authoritative 
mode by the Contract Act (IX of 1872), s. 7: "In order to convert 
a propo^l into a promise the acceptance must bo absolute and unquali- 
ned. That is to say, until there is such an acceptance the stage of 
negotiation has not been passed and no legal obligation is imposed 
Similarly any departure from the terms of the offer or anv qualification 
vitiates the acceptance it accompanies unless it is agreed to by the person 
from whom the offer comes. In other words, an acceptance with a varia¬ 
tion is no acceptance: ibis simply acounter-proposal. which must be accepted 

by the original promisor before a contract is made. Apart, then, from the 
condition as to continuation contained in Ex. D. it follows that the areu- 

seeks to incorporate the berms of the indent by the acceptance 
“®°®®sarily involves tbe conclusion that this so-called acceptance 

wT« Ik PJ^oceeding from the nlaiotiffs. 

was, then, this counter-proposal ever accepted by the defendant’ for 
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that, as ifseems to me, is the way id which the question before ns has to 
be approached. The plaintiffs have in the course of the argument laid 
great stress on the defendant’s admission that there is a contract, but in 
connection with the argument now under consideration it carries the case 
no further, for, as I have already shown, the contract the defendant 
asserts is one which has no reference to the indent. 

The value of the contention that the indent has been incorporated 
must be estimated by the evidence in the case. But looking there we find 
that only a few days before the plaintiff’s counter-proposal (for so I treat 
it) the defendant bad absolutely declined to sign the indent, and there is 
no evidence which [5243 suggests that the defendant receded from this 
determination or was even approached on the subject. It is, therefore, 
not too much to say that there is no antecedent probability in favour of 
the defendant’s acceptance of an offer based on, and incorporating, the 
indent. What the fate was of the document containing the counter-propo¬ 
sal is a matter of controversy, but the defendant has not made out to my 
satisfaction that it was returned. 

Still 1 am unable to draw the inference that, because it is not 
shown to have been returned, tbe defendant must be taken to have 
assented to the terms in which it failed to correspond to his offer, or that 
he assented to the imposition of the terms of the indent, though he 
had immediately before declined to sign it. Some stress was laid by 
counsel for tbe plaintiffs on the concluding paragraph in tbe letter of 
tbe 21st October, 1897, but it appears to me that tbe argument is not 
sound ; for, I take it to be clear that a person making a proposal cannot 
impose on tbe party to whom it is addressed, tbe obligation to refuse 
it under the penalty of imputed assent, or attach to bis silence the 
legal result that he must be deemed to have accepted it —Felthouse v. 
Bindleyil). Nor can I find in tbe defendant’s subsequent conduct any 
acceptance of tbe obligations of tbe indent. On the contrary, his behavi¬ 
our points the other way ; for when the confirmatory acceptance of tho 
29th November, 1897, (which also attempts to incorporate the Indent 
No. 542/922) was sent to him he immediately returned it. It is said that 
this had no value, inasmuch as it was nob accompanied by a letter of 
repudiation. In this I do not agree ; for to a person in the defendant’s 
position what he did would have appeared the most emphatic disclaimer 
and refusal to be bound by tbe terms of the document he thus returned. 

The conclusion to which I come is, that there was no acceptance by 
the defendant of the counter-proposal, and that the terms Free Bombay 
Bfarbour and interest" were nob incorporated by Ex. D into any contract 
between the parties. 

And this brings me to tbe argument that even if tbe terms of the 
indent wore not incorporated into the oontraot by Ex. I>, still an identical 
obligation is imposed, (at any rate so far as the terms “ Free Bombay 
Harbour and interest " go,) by [525] the evidence which has been fur¬ 
nished as to the previous dealings of tbe parties. 

Now it must be observed, that what the plaintiffs seek to make use 
of is, not any custom of the port or usage of trade, but the terms on which 
the plaintiffs and defendant have dealt with each other on prior occasions. 
But evidence of previous dealings is admissible only for tbe purpose of 
explaining tbe terms used in a contract ; and not to impose on a party an 


(1) (1862) 6 Law T. 157 »10 W.R* 423. 
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obligafcioa as to which the contract is silent —Bourne v. Gatli^ (1) ; 
Ford V. Yates (2). The argument:, however, with which I am now dealing 
obviously seeks to read into the contract a liability that otherwise would 
not exist ; for if it did exist, the evidence would not be required. But beyond 
this it appears to mo it would clearly bo wrong, on the facts of this case, 
to act on this evidence. The prior dealings (with one exception to which 
I will later refer) were all carried through on the basis of signed indents, 
so that it appears to be impossible to find any clue in those dealings to 
the intention of the parties on this occasion, when no indent was signed, 
and when the defendant, before there was even the suggestion of 
an acceptance, had declined to sign an indent. The exception to which I 
refer was an earlier dealing, in which it was said that though no indent 
was signed, and only an offer similar to A was made, the transaction was 
carried out on the terms “ Free Bombay Harbour and interest.*’ 

But any value this isolated transaction might otherwise have possess¬ 
ed is discounted by the fact that the plaintiffs’ own witness, Dadabhoy 
Patell, admits he had a conversation with the defendant and agreed on 
the terms contained in the indent ; and there was not, as in the transaction 
in suit, any refusal to sign. I have not thought it necessary or profitable 
to investigate in this connection the rival reasons set forth as the explana¬ 
tion of the defendant’s refusal. Whether it was due to a drop of prices 
as the plaintiffs would have ic, regardless of the fact that this theory is 
almost destructive of the suggestion that there was an acceptance of the 
counter-proposal, or, as the defoudant suggested, to an awakened consci¬ 
ence which recognised at this eleventh [526] hour the sinfulness of interest, 
we have the fact, and that is sufficient, that the defendant unquestionably 
refused to sign. In my opinion, therefore, the olainbiffs gain no advantage 
from the previous dealings, ou which so much reliance has been placed. 

This brings me to the last of the arguments which would snell 
out of the t(?rm^ in Ex. A, without any extraneous aid, an obligation sad¬ 
dling the defendant with the interest and charges that have been demand¬ 
ed. I pass by the difficulty as to whether there was anv such acceptance 
of the original offer as the law requires. I will assume this in the plaintiffs' 
favour. But oven then I think they cannot succeed. As I have already 
said, the plaiutiffs were only willing to deliver on the terms “Free 
Bombay Harbour and interest;” that is to say, they claimed to charge, 
in addition to the contract price of 9/2 per piece, {a) interest on that prrce 
as 5 per cent., ib) charges on the invoice, and (c) interest on these charges. 
But how. in the absence of any contract to that effect, could these liabilities 
arise? Even if they were entitled to recover the amount of the charges, 
as a necessary expense incumbent on the purchaser. I fail to see how 
interest on the contract price and still less on the amount of those charges, 
could be legally demanded in the absence of a provision in the contract 
to that effect; for ib has not been suggested before us that any of those 

conditions occurred, whicli would give rise to a statutory liabilitv to nav 
interest. " ^ ^ 

conclusion, therefore, to which I come is that r,ho plaintiffs have 
failed to show that they wore ready and willing to deliver according to a 

contract subsisting between them and tlie defendant, and that their suit 

cannot be sustained. In this view of the case it becomes unuecessary to 
consider the defendant's plea of a general account. 


(1) (1844) 11 C. & P. 45. (2) (1841) 2 M. & Q. 519. 
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The result is that, in my opioiou, the appeal must be allowed, and the' 
suit dismissed with costs throughout. 

RussEli, J., concurred. 

Appeal allowed and suit dismissed. 

Attorneys for plaintiffs :—Messrs. Paynes Gilbert and Sayani. 
Attorneys for defendant:—Messrs. Ardesir, Sormusji, Dinshavr 
and Co, 


29 B. 927 = 2 Bom. L.R. 89. 

[5273 CRIMINAL REVISION. 

Before Mr. Justice Ranade and Mr. Justice Crowe. 

w 

In re Pandurang Govind and others.* [22nd January, 1900.] 

Criminal Procedure Code {Act "V of 189S), 144, 145, 435 and Dispute about 

right to perform service in a public temple — Notice—High Court—High Court's 
criminaI revisional jurisdiction. 

A Magistrate professing to act under 9. 145 of the Criminal Procedure Code 
(Act V of 1898) is bound to follow the proper procedure. He must set forth the 
grounds on which he is satisfied that there is a dispute likely to cause .a breach 
of the peace. He is bound to issue notices to all parties ooooerued so as to give 
them an opportunity to put in their respective claims. And bis order should not 
interfere with the rights of the parlies as determined by previous decisions of the 
Civil Court. 

A dispute relating to the right of performiog religious service in a public* 
temple when it is likely to cause a breach of the public pe.aoe, falls under s. 145 
of the Criminal Procedure Code (Act V of 189S). 

The High Uourt ordinarily has no jurisdiotion to interfere with an order under 
ohap. XII of the Criminal Procedure Code (Act V of 1898), which is not a proceed* 
ing within the meaning of s. 435 of the Code : but when the Magistrate exceeds 
bis jurisdiotion under s. 144 or 145, the High Court has power to interfere under 
its revisional jurisdiction (e. 439). 

A dispute arose between certain classes of priests attached to a Hindu temple, 
about the right of performing a certain religious service. On the complaint of 
ono of the parties, the Magistrate of the district, purporting to act under s. 145 
of the Code of Criminal Procedure (Act V of 18981, passed an ex parte order 
prohibiting the other party from taking any part in the said service, although' 
both parties bad been previously declared by the Civil Court to be entitled to 
ofiSciate at the service. 

Held, that the order was illegal, and opposed to the provisions of s. 145 of the 
Code. 

[P., 8 B.Ii.R. 215 ; R., 25 A. 637 (540)=23 A.W.N. 103 ; 31 A. 148 = 6 A.L.J. 113 ; 26 
B. 179 (181»; 33 C. 68 (82) = 2 C.D.J. 241=9 O.WN. 1046 ; 3 Bom. li.R.416 
(41R); 4 Bom. L.R. 502 (583): 6 Boro. Ij.R. 246 (247) ; 8 Or. D.J. 170 = 1 S.D.R. 
60 (58) : 17 O.P.L.R. 13.3 (138) ; 14 O.W.N. 611 ; 17 Ind. Gas. 66 = 23 M.D.J. 499 
= 12M.L.T. 439 = (1912) M.W.N. 1154; 2 D.B.R. 239(240); 5 0.0, 1 (3) ^ 

8 8.L.R. 207.] 

Application for revision under s. 435 of the Criminal Prooedure 
Code (Act V of 1898). 

The applicants were the Shevadharis or hereditary priests attached 
to the temple of Shri Pandurang at Pandharpur. 

There were seven classes of Shevadharis, vie.: (1) the Pitjaris, (2) the 
Saradas, (3) the Benaris, (4) the Bingres, (5) the Divates, (6) the Danges 
and (7) the Paricharacks. 

[5281 The Badves were the chief priests, managers and overseers o£ 
the temple. ___ 

* Criminal Revision No. 247 of 1899. 
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Od the 6bh Sepfcember. 1899, one Dnyaneshver Dadaji Badve made a 

complaint to bbe District Magistrate of Sholapur to the following effect:_ 

While performing on behalf of our yajmans the Alankar puja of the 
deity Shri Pandurang in accordance with the decisions of the High Court, 
the Benaris who have no right to attend that pvja, in spite of the 
Magistrate’s orders to that effect passed from time to time, assemble 
there without any cause and offer resistance to us. I, therefore, pray that 
you will be good enough to order the faujddr to take steps preventing the 
Benaris from offering resistance.” 

The District Magistrate forwarded the application to the First Class 
Magistrate for report. 

Thereupon the First Class Magistrate made a report to the following 
effect \— 

Id a case between the Baaves and the Shevadharis, with regard to 
the Alankar puja which was reccnlly tried by me, I, on a consideration of 
the evidence in that case, expjessfd my opinion to the effect that the 
.Benaris have no right whatsoever to attend while the Alankar puja is 
being performed.’* 

On receipt of this report the District Magistrate without issuing any 
notice to the Benaris or the other Shevadharts passed an ex parte order as 
follows :— 

** There appears to be a dispute with regard to the Alankar puja. But 
looking to tbe practice continued from former times, it seems that the 
Badves only have the right to perform this ptija. Moreover, in the orders 
passed by tbe High Court it has been decided that only the Badves should 
perform this pu;a. The Benaris and other Shevadharis have no right at all 
to perform tbis pma. Therefore, should the Shevadharis or any other 
persons cause obstruction to the Badves during the performance of tbis 
puja, tbe police should remove fhe said obstruction of theirs and if neces¬ 
sary the persons causing obstruction should be sent out of the temple. 
The Baiives, whenever they may have [5293 an occasion to perform such 
P^ija, should give intimation thereof to tbe police.” 

In accordance with this order the chief constable of Pandharpur went 
to the temple on tbe 18th of October, 1899. and prevented all the Sheva¬ 
dharts from performing their respective duties at the time of the Alankar 
puja. 

Thereupon the Shevadharis applied to the High Court for a reversal 
of the District Magistrate's order, as being illegal and ultra vires. 

The High Court called for tbe record of the case. 

G. S. Rao, for applicants. 

Rao Bahadur Vasudev Jagajiath Kirtikar, Government Pleader for 
the Crown. ’ 

Inverarity (with N. G. Chnjidavarkar), for opponents. 

JUDGMENT. 

Ranade, J.—This is an application for the revision of an order 
passed by the District Magistrate of Sholapur. Tbe order was to the 

t There appears to be a disnute about tbe Alankar puja (service) 
But looking to the past practice, the Badves alone have tbe right to perform 
this service. And the High Court of Bombay has also decided that the 
Barths alone should perform this puja. The Benaris and other Shevad- 
fiaris (temple servants) have no right at all to perform this service. For 
this reason, if the Shevadharis or other persons obstruct the Badves at the 
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time of this service, the police should remove the ohstruotion. And if 
□ec:essary those who cause the obstruction should be expelled from the 
tern ole during this service. The Sadves should give information to the 
police when the service is to be performed. 

A copy of this order should be sent to the chief constable at Pand* 
hai'pur, and the applicant be informed in writing, and this proceeding 
should ho returned. Dated lObh October, 1899.” 

The applicants seek revision on the following grounds, namely, 
(1) that the District Magistrate passed the order ex parte ; (2) that the Dis* 
trice Magistrate had no jurisdiction tOrinterfere with the rights of the 
apnlicants ; (3) that the District Magistrate misconstrued the decisions and 
decrees of tbe Civil Courts ; [530] (4) that the District Magistrate 
assumed to himself the powers of a Civil Court; (5) that the District 
Magistrate should have referred the complainant to a Civil Court. 

The facta of the case as disclosed by the record appear to be that one 
Dnyandev Badve applied to the District Magistrate on 6bh September, 
1899, that while performing Al<i7ikar puja for one of his yajrnans. the 
3enaris (a class of temple-servants or Shevadharis whose names are not 
specified in the petition) obstructed him without right and oflered resist¬ 
ance, and the complainant asked that orders may be issued to remove the 
obstruction. The petition was forwarded by the District Magistrate to 
the First Glass Magistrate, who reported that in another ease tried by him 
between Badves and Shevadharis^ when the dispute was about Alanhar 
puja, he bad come to tbe conclusion that the Benaris had no right to per¬ 
form the Alankar puja. The inquiry to which the First Glass Magistrate 
referred was held on tbe comnlaint of one Sadashiva Badve brought 
against certain Shevadharis, twenty-one in number. Three of tbe present 
applicants were parties to this proceeding, and they represented three 
classes of Shevadharis, namely, Bujaris, Benaris, and Dingres* The first 
Class Magistrate on Sadasbiv’s application issued notices to thirteen of 
the opponents to show cause why they should not pass security-bonds for 
Rs. 500 each. Tbe First Class Magistrate held an inquiry and came to 
the conclusion that under the High Court decisions, tbe Pujaris had tbe 
right to render certain services at tbe time of the Alankar puja, but the 
Benaris and Dinqres had no particular function at t\iepuja and that the 
Badves had the chief right of mauagement. The Magistrate, however, 
found that as a matter of fact no obstruction had been caused by the 
opponents, who were thereupon discharged on 2nd August, 1899. About 
the same time a proceeding bad been instituted on the initiation of the 
chief constable on the 5th July, 1899, requiring both Badves and 
Shevadharis of all classes bo l ass security-bonds. This proceeding was 
also dropped by the order of the same First Class Magistrate on 2Qd 
August, 1899. These proceedings appear to have beeu referred to in the 
First Class Magistrate’s report submitted by him to the Disi riot Magis¬ 
trate on the petition of Dnyandev Badve dated 6th September [531] 1899. 
The District Magistrate appears to have been satisfied that there was a 
dispute, and passed his order on 10th October, 1899. which was very 
general in itn terms and applied to all Shevadharis, of whom there are 
seven classes. The Chief Constable took action on the order of the 
District Magistrate, and prevented one of the Shevadharis from taking any 
part in the Alankar puja, and thereupon one represeutative of each of the 
Shevadharis, seven in number, have presented this revision application. 

The first point for consideration in this case is whether this Court has, 
in the exercise of its revisionary powers, jurisdiction to interfere with the 
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District Magistrate's order. The decision of this question depends upon the 
inquiry under what section the District Magiscrate passed his order. The 
order makes mention of no particular sectioo. The Oovernment 
Pleader suggested only two sections under which the order could 
have been passed—s. 144 and a. 145 of the Criminal Procedure Code. 
It is evident, from the mention of the existence of the fact of a dispute in the 
District Magistrate's order, that ho had in view ss. 145, 146, 147, and not 
s* 144. This latter section has reference to temporary orders in urgent 
cases of nuisance. The section gives jurisdiction where urgency exists 
independently of dispute. Tne order under s. 144 has to be directed to 
particular individuals or to the public generally enjoining particular acts 
or abstentions, and it is in its very nature a temporary order. The present 
order fulfils none of these conditions. An order under s. 145. on the other 
hand, presupposes a dispute likely to cause a breach of the peace, and in 
making it, a Magistrate may take action on the report of the police or on 
other information. The dispute in this case does not relate to the posses- 
sion of any land, &c. ; but it has been held in JSIuharrvmad, Ulusliar v. 
Kutiji Cheh JSIusliciri^X) that the claim to perform a religious ceremony in a 
mosque, where it is the subject of an apprehended dispute, falls under s, 145. 
The present case thus comes under Chap. XII of Criminal Procedure 
Code. The High Court has ordinarily no jurisdiction to interfere with 

under chap. XII which CS32] is not a proceoding, hut when 
the Magisnratj exceeds lii'^ jurisdiction under ss. 144, 145. the High Court 
has power to interfere in its extraordinary jurisdiction to set the order 
aright —Reid v. Rich ircUon (2) , Ananda Chandra v. Carr Stephe^i (3) ; 
Agra Bank v. Leishman (4) : Queen-Empress v. Lakhmidas (5). As there 
was evidence on which the District Magistrate could act, namely, the 
Police and Magistrate's inquiries aud reports, and the District Magistrate 
was satisfied that there was dispute, there is no doubt that the Magistrate 
had jurisdiction : but ho was bound to follow the proper procedure. It does 
not appear that the District Magistrate in this case followed the procedure 
laid down. Several defects in the procedure may be noticed in this place. 
UJ In the first instance, the District Magistrate’s order does not sot forth, 
as the law requires, the grounds on which he was satisfied that there was 
a dispute likely to cause a breach of the peace. The only two proceedings 
to winch tiis attention was drawn resulted in an acquittal of the 
persons charged. The other proceeding took place several years before, 
and was not sufficient to give jurisdiction. (2) The comnlaint did not 
specify the persons against whom the nrotection of the District Magis¬ 
trate was asked. The original complaint was against Benaris generally 

without any particulars being spocifiocl. In the two complaints brought 

fk certain parsons were named, but they did not include all 

the i>hevadhari$ to whom his order has been made to apply. The section 
requires that the parties concerned should bo named specifically, for they 
are ^ bo served with notices to attend the Court and state their case to 
the District Magistrate. (3) No such notice was issued in this case and 
tbe parties concerned bad thus no opportunity to put in their respective 
^aims. Tbe Government Pleader admitted that, in so far as Dnyandev 
hSadvo s complainb is concerned, the order was an cx-parte order and not 
passed on any inquiry such as is contemplated by the sections. (4) The 
case IS not covered by proviso to clause (iv), for that proviso relates to 


(1) II M. 323. 
(4) 18 41. 


(•2> 14 C. 361. 
(5) 14 B. 165 


(3) 19 C. 127 
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fcbe attachment of the property. There was no such attachment, but a 
definite order in favour of Badves as a class and to the prejudice of the 
[5333 Shevadharis generally. (5) The order interferes with the decree 
passed by the High Court. One of these decrees recognised the rights of 
thQ Pnjaris to take part in the Alankar puja as held by the First Class 
Magistrate. This remark applies to the other Shevadharis also to a less 
extent. 

In these several respects, t)he procedure followed by the District 
Magistrate appears to be defective. It was held in Qiceen Empyess w. Gobind 
Chandra Das (1) that it is obligatory on the Magistrate to inform the 
parties concerned of the grounds of the report or complaint before he 
makes an order under s. 145. It is also the duty of the Magistrate to 
ascertain who are the parties concerned, and give them notice before be 
makes his final order— Ram Chandra Das v. Moncher Roy (2) ; Protap 
Narain Singh v. Rajendra Narain Singh (3). An order is bad if all the 
parties interested are not made parties— Behary hall v. Darby (4). 
Following the authorities quoted above, we must hold that the procedure 
followed by the District Magistrate was defective, and that his order must 
be set aside. The District Magistrate should re-hear the case after making 
all the persons interested parties, and receiving the evidence they may 
produce before him, and pass a fresh order. 

Order set aside and case remanded for further hearing. 


24 B. 583 = 2 Bom.L.R. 384. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Dattatraya GOPAli AND ANOTHKR {Original Plaintiffs), Appellants 
V . RamCHANDRA Vishnu and others [Original Defendants), 

Respondents.’*' [5th February, 1900.] 

Khot—Mortgagee of a. co-sharer in the hhothi—Khoti Act tBoni. Act I of 1880), s. 16^ 
Settlement register^Entry in the rrgister—Survey Officer's authority to determine 
Oic title of -persons claiming as m<-rtgagees only from a co-sharer—Declaratory suit-^ 
Limitation. 

The word '* kbot ” as used in the Bombay Khoti Act (Bom. Act I of 1880) does 
not includo a mortgagee of a vo-sharer in the kbotki. 

[6343 The Khoti Act does not give the Survey Officer, when preparing the 
settlement register, any authority to investigate and determine the title of persons 
who claim as mortgagees only of a share lu the kbotki, still less to determine 
whether an alleged mortgage of a share has been redeemed or is still subsisting. 

On 28th April, 1888. the Survey Officer after determining the co-sharers in a 
khoti village prepared the settlement register under 8.16 of Bombay Act I of 1860, 
in which bo entered the names of defendants as mortgagees of a oertain share in 
the kbotki. In 1891 plaiutiSs, who claimed to be entitled to the said share, on 
becoming aware of the tnitry. petitioned the Golleotor for a removal of the names 
of the defendants from the register on the ground that their mortgage had been 
redeemed. This petition was opposed on I 5 th Oct*<ber, 1892, by defendants, who 
denied plaintiff’s title, and was finally rejected by Che Collector on 25th November. 
1892. In 1896 plaintiffs filed the present suit to cancel the entry in the register 
and for a declaration of their own title. 


* Second Appeal No. 565 of 1699. 

(1) 20 O. 520. (2) 21 O. 29. (8) 24 O. 65. (4) 21 O. 916. 
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Seld, th«t the suit was not time-barred. The cause of action accrued on 15th 
October, 1892. when defendants denied plaintiffs* title, and not on 29th April. 
1888, when defendants’ names were entered in the register as mortgagees. 

£R.. 3 Bom. li.R. 181 (182) ; 6 8.D R. 2i0.] 


1900 


Feb. 6. 


Second appeal from the decision of Rao Bahadur M R. Nadkarni, 
Additional First Class Subordinate Judge A, P. at Ratnagiri. 

Plaintiffs sued for a modification or an entry in the Settlemetib Register 
prepared on 29th April, 1888, under s. 16 of the Khoti Act (Bom. Act I 
of 1880). 

The entry related to the share of one Ganesh Govind Thakui 
(dsfondAot No* 4) io tbs kbotki of tb© villag© of Goval id th© Itatuagiri 
District. 


DATE 

Civil. 

24 B. 533=- 

3 Bom. D.R. 
35i. 


The entry was as follows :— 

14 0 Ganesh Govind Thakur Desai. 

0 6 8 Out of self-mortgagees as below mentioned. 

0 3 4 Bhau klanik Thakur Desai. In this there are 

mortgagees by right of inheritance and heirship 
as detailed below :— 

8 0 0 Kamchandra Bapuji (5-4-0). 

Vaman Vishnu (Sokhale (2-8-0). 

8 0 0 Vasudev Dhondshet Nakar (2-8-0) 

Nama bin Babu Joshi (2-8-0). 

Babu bin Devji Mandavkar (2-8*0;. 


0 3 4 Chintaman Manik (out of) mortgagees by heirship 

as above. 

0 3 4 Out of Krisbnaji Manik mortgagees by heirship 

as above. 


[535] The plaintiffs alleged that the Survey Officer had wrongly 
entered the names of the defendants Nos. 1 to 3 as mortgagees of 1 anna 
16 visvas sbarn out of the 1 anna 4 pies share standing in the name of 
Ganesh Govind Thakur (defendant No. 4) ; that the mortgage to defendants 
j ^ redeemed ; and that they, the plaintiffs, were now 

entitled to the said 1 anna 16 visvas share {viz. 3 pies 4 visvas as owners 
and 9 pies 12 visvas as mortgagees of defendant No. 4). 

further alleged that they were not aware of the proceedings 
before the Settlement Officer or of his decision till 27bh May, 1890 • that 
when they came to know of the entry in the Survey Register, they petitioned 
theOollectoron 11th September. 1891. praying for a removal of the names 
ot defendants Nos. 1 to 3 as mortgagees from the settlement register; that 
their petition was opposed by defendant No. 1 on 15th October, 1892, 
when he denied the plaintiffs' title; and that the petition was finallv 
rejected on 25th November, 1892. ^ 

Hence the present suit which was tiled in 1896. 

Plaintiffs sought for a cancellation of the above entry and for a 
declaration of their title to the 1 anna 16 visvas share out of the 1 anna 
4 pies share of defendant No. 4 in the kliotki. 

Detendants Nos. 1 to 3 alleged that their mortgage bad not been 
redeemed, and that the claim was time-barred. 

The Court of first instance held that the suit was not barred by limita- 
tion, as the cause of action did nob accrue until the loth of October, 1892. 
at the eadiesb, when the defendant No. 1 denied plaintiffs’ title. 

Ine Court, therefore, granted the declaration sought. 
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Od appeal the First Glass Subordinate Judge, A. F„ reversed this- 
decree and held that the suit was barred by limitation. 

His reasons were as follows :— 

'' The plaintiffs’ causa of action arose on 29bh April, 1888, wben^ 
the settlement officer made his decision as to the interests of several 
co-sharers in the khotki under s. 20 of the Act, and this suit, not having 
been brought within six years from the C636J date of that decision, is 
under art. 120, sch. II of Act XV of 1877, barred by limitation. ” 

Against this decision plaintiffs appealed to the High Court. 

G. Chandavarkar, (or appellants. 

M. B. Chaubal, for respondents Nos. 1 and 2. 

JUDGMENT. 

Parsons, J. —The First Glass Subordinate Judge, A. P., has held 
that ** the plaintiffs* cause of action arose on 29tb April, 1888. when the 
Settlement Officer made his decision as to the interests of the several 
co-sharers in the khotki under s. 20 of the Act, and this suit, not having 
been brought within six years from the date of that decision, is, under 
art. 120, sen. II of Act XV of 1877, barred by limitation.’* The suit was 
instituted by the plaintiffs to cancel the entry of the names of the defend¬ 
ants Nos. 1 to 3 as mortgagees of the 1 anna 16 visvas share out of the 
1 anna 4 pies share of the khotki of the village of Goval standing in the 
name of the defendant No. 4, on the ground that the mortgage bad been 
redeemed by them to that extent, and for a declaration of their own title to 
the said 1 anoa 16 visvas share, namely, to 3 pies 4 visvas of it as owners 
and to 9 pies 12 visvas of it as mortgagees of the defenda.nt No. 4, and for 
an order that the same be entered in tbeir names. The defendant No. 4 
admitted the title of tbe plaintiff's to the share claimed by them. The 
defendants Nos. 1—3 pleaded that their mortgage had not been redeemed, 
and that they had still tbe right to bold possession of tbe whole share of 
1 anna 4 pies. The Court of first instance held that the mortgage of the 
defendants Nos. 1 to 3 had been redeemed by the plaintiffs under the 
decrees in the suits of 1871 and 1874. and that the plaintiffs bad proved 
tbeir right to the share claimad. The appellate Court without going into 
tbe merits dismissed the suit as barred by limitation as above stated. 

It is not disputed in the case that the survey officer prepared tbo 
register after determining the co-sharers in this khotki on the 29tb April, 
1888. He made the following entry as to this 1 anna 4 pies share :— 
£337] 1 4 0 Ganesh Govind Thakur Desai—- 

0 6 8 Out of self-mortgagees as below mentioned. 

0 3 4 Phau Manik Thakur Desai. In this there are 

mortgagees by right of inheritance and heir¬ 
ship as detailed below ;— 

8 0 0 Hamohandra Bapuji (3-4-0) 

Vaman Vishnu Gokhale (2-8-0). 

8 0 0 Vasudev Dhondshet Narkar (2-8-0). 

Nama bin Babu Josbi (2-8-0). 

Babu bin Davji Mandavkar (2-8-0). 

0 3 4 Chintaman Manik (out of) mortgagees by heir¬ 

ship as above* 

0 3 4 Out of Erishnaji Manik mortgagees by heirship 

as above. 
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In his decision be mentions the contentions of the kbots that the 
share had been redeemed and of the mortgagees that it had not been, and 
he decided in favour of the latter and entered the names of the defendants 
accordingly. The Judge of the appellate Court admits that the plaintiffs 
were no parties to the proceedings before the survey oiffcer, and apparenbly 
is also of opinion chat this suit hied in 1896 would be in time if time was 
counted from the date the plaintiffs had notice of the entry in the register, 
but he thinks that under the Kboti Act the date of the decision must be 
taken as the date from which limitation began to run. It is not necessary 
to discuss the correctness of this opinion founded on the Kboti Act, 
because we must bold that the general law applies, and that under it, the 
plaintiffs’ suit, in so fai' as it seeks a declaration of their title against the 
title set up by the defendants Nos. 1 to 3 and a consequent reversal of 
the decision of the survey officer, is within time. 


1900 
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The Khoti Act could only govern this case if the decision of the 
survey officer was passed under its provisions. Section 16 of that Act 
says that the said register shall also contain a list of all the co-sharers 
of the khotki, if the village be not held by one khot in his own sole right, 
and shall soecify the extent of each such co-sharer’s interest in the khotki,” 
All, therefore, that the survey officer is bound to record is the co-sharers 
of the khotki and the extent of the interest of each, and he is aubhorii^ed 
(5383 to investigate and determine a dispute as to this matter only. The 
word “ khot ” as used in the Act is defined to include a mortgagee lawfully 
in possession of a khotki, and “ khotki ” means the aggregate of the rights 
and interests vested in a khot as such. Thus the only mortgagee 
recognised by the Act is one who is in possession of the khotki ; the term 
co-sharers of the khotki is not defined, and in the absence of definition it 
cannot, we think, be hold to include mortgagees of co-sharers. This being 
so, the law nowhere gives the survey officer authority to investigate and 
determine the title of persous to whom no share of the khotki has been 
transferred either absolutely or conditionally, brt who claim as mort¬ 
gagees only of a share of tbe khotki, still l©>s can he decide whether any of 
those alleged mortgages h-ave been redeemed or are still subsisting. Tbe 
defendant No. 5 and the defendants Nos. 1—3 might have a dispute upon 
that latter point and might go before the survey officer to have the dispute 
settled, but their conduct cannot affect the plaintiff-*, and tlie decision of 
the survey officer is in excess of bis powers, and must be treated as a 
nullity, and not as a decision under the Kboti Act binding on them. 
Under the general law applicable to declaratory suits, time will not run 
until the right to sue accrues. As shown hy the Judge of the first Court, 
this was not uotil tlie 15th October, 1892, when the defendants denied 
the plaintiffs’ title. 

There is a further point which apparently has been overlooked by the 
appellate Judge. The shares of the khotki stand entered in tbe botkhat 
in the names of persons who aro dead. Cause of action would not accrue 
to their successors-in-titio to have their names entered until the death of 
those sharers, and, similarly, until a title had been acquired, no cause of 
action wou)r^ exist in the acquirer. We only mention this, as there is 
nothing on the record to show when the plaintiffs acquired tbe title to the 
share on which they have founded their present claim. 

We must, therefore, reverse the decree of the lower appellate Court, 
which wa-j founded on a wrong determination of the question of limitation, 
and remand the appeal fora hearing on the merits ; and in reference to 
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the last argument, that the plaintifif cannot claim a transfer of names in 
the register or to have their names entered as mortgagees in place of the 
defendants Nos. 1—3, [639] wo would only observe that the suit ought 
now to be treated not as merely one for that purpose, but as one asking 
also for a declaration of their title as against the title set up by the defend¬ 
ants Nos. 1 to 3. and the appellate Court ought bo see whether the decree 
of the lower Court, which has iocluded both within its scope, is right or not 
as to either. 

Wo reverse the decree and remand the appeal for trial on the merits 
with reference to the above remarks. Costs to be costs in the cause. 


Decree reversed and case remanded. 


24:B. 539»2 Bom. L.R. 289. 

APPEIiLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Gopikabai {Original Defendant)^ Appellant v. Lakshman 
{Original PlaintiJ), Respondent * [12bh February, 1900.] 

Land Revenue Code {Bombay Act of s. ^IQ^Bolder of an alienated villaae— 

Application for introduciion of survey by a co^sharer of an inam village. 

Under s, 216 of the Land Revenue Code (Bombay Act V of 1879) it is competent 
to one out of several co-sbarers of an alienated village to apply on behalf of and 
with the consent of all the other co-sharers for the introduction of a survey into 
the village ; »od it is not open to the cultivators of lands in the village to question 
the action of GovemmoQt in introduoing the survey on euoh application* 

The section does not require that the application should be made or siened bv 
all the sharers. ^ 

Appeal from a remand order passed by M. B. Tyabji, District Judge 
of Tbana. 

Bapuji Sakharam was the principal sharer in the inam villages of 
Taran Kbop and Bamraj in the Tbana District. 

The villages were entered in Bapuji's name in the Government records 
and were entrusted to bis management by all the co-sharers. 

On the 2ad June, 1885, Bapuji applied to Government, under s 216 

of the Land Revenue Code (Bombay Act V of 1879), for the introduction 
of survey into the village. 

[540] At the date of this application Bapuji was owner of 37 out of 
40 shares in the villages and was also a mortgagee in possession of the 
remaining three shares. 

In July or August, 1885, Bapuji purchased the remaining three shares 
in the villages. 

Government sanctioned the introduction of survey into the villages, 
and the new rates of assessment were fixed by a Government proclamation 
from 28bh June, 1894. 

In 1891 Bapuji assigned the whole of his interest in the villages to 
Lakshman (the plaintiff). 

In 1897 plaintiff sued the defendants, who cultivated lands in the 
villages, to recover the amount of assessment and local cess fixed at the 
survey settlement. 


* Appoal No. 43 of 1899, from order. 
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Defendants contended that the introduction of the survey was illegal, 
as it was made on the application of 3apuji, who was then not a full 
owner of the villages in dispute. 

The Court of hrat instance held that Bapuji was not competent to 
make the application under s. 216 of the Dand Revenue Code as ho was 
not a “ holder” of the villages within the meaning of the Code ; that the 
extension of ihe survey was, therefore, illegal ; and that the defendants 
were not liable to pay the survey rates. 

The suit was. therefore, dismissed. 

On appeal the District Judge held that the survey was properly intro¬ 
duced into the villages and that defendants were liable to pay the new 
rates of assessment. 

He. therefore, reversed the decision of the first Court and remanded 
the case for a decision on merits. 

Against this order of remand, defendants appealed to the High Court. 

Robertson (with Z>. A. Kkare and G. S. Rao), for appellants. 

Inverarity (with M. B. Chaubal). for respondent. 

JUDGMENT. 

Parsons, J. —The respondent, who is found by the Judge of the 
lower appellate Courc to be the bolder either as owner or as mort¬ 
gagee of the whole of the villages of Taran Khop and CS4l] Ramraj, sued 
the appellant, who cultivates lands in bis villages, for the amount of 
assessment fixed on them at the survey settlement, which was applied to 
the villages under s. 216 of the Bombay Land Revenue Code by the Gover¬ 
nor in Council under Resolution dated 1st July, 1885, the new rates of 
assessment having been introduced by proclamation from the 28th June, 
1894. The defence raised in the suit was that the extension of the survey 
was illegal, since it was made on the application not of the holder of the 
villages but of Bapuji Sakharam, who owned a share of the villages only. 

Toe following facts are proved :—(1) Bapuji alone made the applica¬ 
tion on the 2nd June, 1885 ; (2) at the time he owned 37/40 only of the 
villages, but he was the person who passed the kabulayat for and managed 
the whole villages, and the sanad for them stood in his name ; f3) in 
July, or August, 1885, Bapuji bought the remaining 3/40 share of the 
villages; and (4) in 1891 ho assigned the whole to the respondent. It is 
on these facts that we have to determine the point whether the introduc¬ 
tion of the survey was legal. 

Section 216 of the Bombay Land Revenue Code, 1879, declares that 
It ^ shall be lawful for the Governor in Council, on an application in 
writing being made by the bolder of any such village to that etlect, to 
authorise the extension of all or any of the provisions of the said 
chapters to any such village.” The word “holder ” is defined as “ the 
person in whom a right to hold land is vested, whether solely on his own 
account, or wholly or partly in trust for another person, or for a class of 
persons or for the public. It includes a mortgagee vested with a right to 
possession.” "To bold land ” is defined bo mean “ to be legally invested 
vvich a right to the possession and enjoyment or disposal of such land, 
either immediate or at the termination of tenancies legally subsisting ; ” 
and tbo word ” village ” includes all lands belonging to any village (see 
8. 3 (101, (11; and (20) of the Act). 

It was argued that Bapuji Sakharam was not the holder of the 
villages under these definitions and, therefore, that the application made 
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by bim for the extension of the survey settlement was vXttOL vires and the 
extension illegal. Xt may be at [542] once conceded that, if theso 
definitions are to be followed strictly, Bapuji Sakharam was not the 
bolder of the villages,—that is to say, be did not bold the whole of the 
lands belonging to the villages, but it does not follow that he was 
not competent to make an application under s. 216. That section doe& 
not say that the writing shall be that of all the owners of the village or 
that they shall all sign the application, but merely that an application 
in writing shall be made by them. This would cover the case of an 
application made by one owner on behalf of or with the consent of the 
other owners. The fact that the villages stood in the name of Bapuji 
Bakbaram, and that he was allowed to pass the kabulayat for them, is 
enough in itself to show that he was entrusted with the full powers of 
management of the same, and I consider that the making of an application 
under s. 216 would fall well within the powers of management conferred 
on him, so that in making it he ought to be considered to be making it on 
behalf of all. There is nothing to show that the owner of the small share 
of 3/40 of the villages did not consent to the application ; on the contrary, 
the fact that he never objected, and has nob now come forward to say that 
he did nob consent, is entitled, I think, to be treatefi as prima facie 
evidence to show that he did consent. 

Another argument was adduced in support of the validity of the 
action of Goveroment in introducing the survey, and that was that even- 
supposing there was a deficiency in the original application, it was cured 
when Bapuji Sakharam became the bolder of the vilhiges. which was in 
July, 1685. and that after that time the action of Goverament was perfectly 
legal, and the new survey rates introduced on and from the 28bh June, 
1894, can now be recovered by the respondent. There appears to he some 
force in the argument, but I ueed-not consider it, as I am of opinion that 
the original application having been made by one owner of land in the 
villages on behalf of and with the consent of all the other owners, is a 
valid application under tho section in question, and that the cultivators of 
lands ill the villages cannot question the action of Government in 
introducing the survey on that application. 

[5433 My learned colleague agrees, and we, therefore, confirm the- 
order, and dismiss this appeal with costs on the appellant. 

Kanade, J. — The respondent-plaintiff in the original suit, as also in 
twenty other suits tried with it, claimed to be owner of 14 annas 6 pies 
share by right of purchase, and 1 anna 6 pies share as mortgagee with 
possession, in two inam villages, and he sought to recover the survey 
assessment with local cess from the different tenants of the lands who 
were made defendants in these suits. The plaintiff’s case was that his 
prerlecessor-in-title, Bapuji, had, as purchaser and mortgagee of the two 
villages, applied in 1885 under the proviso to s. 216 of tho Land 
Revenue Code, and on such application Government had authorised the 
extension of Chaps. VIII to X to tho said two villages, and the assessments 
claimed were, therefore, properly demandable from the tenant-defendants. 
These defendants raised a preliminary contention that the respondent- 
plaintiff s nredecossor-in-title, Bapuji, was not the bolder of tho two 
villages, who could validly apply to the Government under the proviso to 
s. 216. and, therefore, the Government order authorising the introduction of 
the survey was not proper, and the suits for the enhanced survey assess¬ 
ment were not maintainable. The Court of first instance held that Bapuji' 
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was not competent to make the application, as he was not the holder of 1900 
the two villages, being only part-owner of the same and a mortgagee of the Feb. 13. 

rest. It, therefore, rejected the claim in ail these suits. In appeal the - 

Districii Judge held that Bapuji was entitled to apply under the proviso APPBIi* 
to s 216, and he accordingly reversed the finding and remanded all these LATB 
cases for further inquiry. The defendant-appellants before us in all these Civil, 

cases contend that the lower Court was in error in holding that one of the_ 

co-sharers of an alienated village could apply under s. 216 without the ^4 B. 639 = 
consent of the other co-sharers, and. further, that the Governmoot was ^ I<.R. 

competent, on such application, to extend the provisions of Chaps. VIII to 235. 

X. to these villages. It was contended that Bapuji’s co-sharors were not 
shown to have assented or acquiesced in Bapuji’e act, and that the suits 
were defective for want of parties. The s. 216, on which the whole dispute 
turns, is in these words: ‘The provisions of Chaps. VIII to X shall not 
apply to alienated C544] villages, except as is provided for in s. Ill and 
as in this section ; but it shall be lawful for the Governor in Council, 
on an application in writing by the bolder of any such village, to author¬ 
ise the extension of these chapters.’ Chapter VIII refers to survey settle¬ 
ments. This chapter dees not apply to alienated villages, unless, on the 
application of the holder thereof. Government authorises the extension of 
the chapter. The appellant’s contention is that plaintiff’s predecessor 
Bapuji was not the holder in entirety of these two villages. He was pur¬ 
chaser of a part and mortgagee of the rest, and on his application it was not 
lawful for Governenent to authorise the extension. The whole question, 
therefore, is whether Bapuji, when lie made the application on 2nd June, 

1885, to Government, was the holder of the villages in dispute, who was 
competent to apply to Government. It is admitted that the sanads of the 
two villages are in Bapuji’s name. It is also admitted that be has been 
inanaging vahivatdar of both the villages. It is also proved that at the 
time of the application he was owner of the rights of all the sharers 
exoopuing the owners of 3/40th share of whose rights he was a mort¬ 
gagee ; and of these 3/40fch, he bought 2/40th share on loth July, 1885. 
and the present respondent-plaintiff has succeeded to ail Bapuji’s rights 
of ownership, mortgage and manaiiement. The Court of first in.-tiTnce 
thought that these circumstances did not make Bapuji's predecessor the 
holder of these two villages under s. 216. It was of opinion that the 
villages were hold by more than one holder, viz., Bapuji, and the mortgagor 
of 3/40fch sliare. and as such Bapuji alone could not make a valid application. 

It seems to me that this was a too narrow construction of the words 
holder of the villages " used in s. 216. .A. *' holder ' has been defined as 

being one in whom a right to hold land solely on his own account, or 
wholly or partly in trust for other persons or a class of persons, is vested. 

The inclusion of a mortgagee with a right to possession in thewoi-d ‘holder’ 
makes it clear that Bapuji was a holder of these villages in the strictest 
sense of the word. As against the tenants. Bapuji was a superior holder 
with rights against his inferior holders, the tenant-defendants The sub¬ 
ject of Bapuji’s application was an alienated village, and it will be seen 
that, wherever the Code speaks of alienated [5463 villages, or of shares in 
such villages, it u>es the word ‘ superior holder ’ throughout—(sections 58 
85. 88—93. 111. 136. 159. 160—163.) 

The holder of those villages, thoroforo, is a superior holder as defined 
in s. 3, cl. (13). It is not every hoMor as defined in s. 3. cl. (11). hut the 
holder who is defined as superior holder, and entitled to receive from other 
holders rent or revenue of an alienated village who is competent to apply, 

893 



1900 

Feb. 12. 

APPBIi- 

liATK 

Oivii,. 

2i B. 539 = 
2 Bom. L.R. 
235. 


2i Bom. 546 INDIAN DBGISIONS, NEW SERIES CVol, 

and in this view Bapuji was a competent person to apply. Of oonrse 
every superior holder is necessarily a holder, but under s« 216 he must 
be not merely a bolder, but a superior bolder of an alienated village. A 
superior bolder of an alienated village, or a sharer in such a villager 
has certain responsibilities attached to him. He has to give receipts 
(s. 58). He has to employ the agency of the village patel to make 
collections and may not do so himself, and the patel has to account to 
him for the receipts. He has a right under s. 86 for assistance. He 
may receive a commission under s. 88, and exercise the powers so coU" 
ferred under that and the succeeding sections. He is responsible for 
the revenue due to Government (s. 136). In all these respects, Bapuji and. 
after him, the respondent-plaintiff was the bolder of these villages. The 
mortgagor of l/40bh share, not having all these powers and responsibilities, 
was not the holder of these villages, and it was lawful for Governmentr 
on the application of such a bolder as Bapuji was, to authorise the extea> 
sion of the survey. 

The analogies of the general law, on which the Court of first instanoe 
appears to have relied, are not of much value, though it may be noted that 
the cases relied upon by it, and referred to by the appellant’s pleader here, 
are not very appropriate. In the case of Balaji v. Gopal (1), the claim 
was disallowed, because the other sharer had not concurred in bringing 
the suit. A single co-sharer cannot sue for the rent unless he was acting 
by consent of tbe other oo-sbarers as the manager of them all— Balkrishna 
V. Moro (2). In this case, Bapuji was admitted by both sides to be tbe 
sole manager of the villages. The cases of [546] Guni Mahomed v. 
Moran (3) and Jogendro Chunder v. Nobin Chunder (4) bad each its own 
particular circumstances which do not exist in the present ease. Bal¬ 
krishna V. Moro (2) is similarly distinguishable, for in the present case 
there is really no co sharer in the sense of being a holder of an alienated 
village, with rights independent of those of Bapuji, in his double character 
of mortgagee and purchaser. There can be no doubt that the words * the ' 
holder of any such village’ used in s. 216 are obviously meant to exclude 
mere holders of shares whose right of possession or management of the 
villages is recognised by Government. Bapuji aloue had these rights, and 
they have come to tbe plaiatiff-respondeut, who was, therefore, properly 
held by the lower Court of appeal to have been oompetent to apply to 
Government, and tbe action taken by Government on his application was 
strictly legal, and tbe suits brought by the respondent-plaintiff were 
accordingly maintainable. 

It appears from the record that tbe whole of this contention was, to 
some extent, superfiuous, for the tenant-defendants claimed rights under 
kowls, the legality of which is not admitted by tbe plaintiff. This is tbe 
real point on which the parties seem to be at issue. The preliminary 
objection bad not much bearing on the real contention of the parties. 
The lower appellate Court has correctly disposed of the question raised, 
and the remand order was a proper order under tbe oiroumstanoes, and 
I would, therefore, confirm it and dismiss tbe appeal with costs. 

Appeal dismissed. 


, (l) 3 B. 23. (2) 21 B. 164. (3) 4 C. 96. (4) 8 O, 363. 
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[547] APPELLATE CIVIL. 

Before Mr. Justice Pareons and Mr. Justice Ranade. 


HaNMANTAPA, a minor ^.Original Plaintiff), Appellant v. JlVCJ- 
BAI AND OTHBRS (Original Defendants), Respondents.* 

[21st March, 1900.] 

Minor—Guardian —Ex-parte decree against minor—Minor's right to sue to set aside 
ex>pacte decree—Proof of negligence or fraud on the part of the guardian — 
Practice—Genuine gvlthy father-in-law to his widowed daughter-inlaw—Gift by 
way of affection of a small share of moveable property acquired by the donoi while 
livingin union with his sons and grandson—Gift valid—Jdindu law. 

It is ooiy where fraud or negligonce proved on the part of the guardian of a 
minor that the right to bring a suit to sot aside the previous decision oan be 
claimed by a minor or his administrator. 

The plaintiff, a minor represented by an administrator, sued to recover posses¬ 
sion of two houses. VVitb respect to one of the houses there bad been previous 
litigation. The plaintiff was the defendant, a minor represented by his guardian, 
and one of the present defendauts was the plaintiff iu that litigation, and an 
ex-parte decree was passed against the plaintiff. 

Beld, that the deoi-^ion in the previous litigatioo barred tbe’present claim with 
respect to the bouse which was the subject of that litigation, no negligence 
being proved on the part of the plaintiff's guardian therein. 

Whore there is a genuine gift by a father-in-law to bis widowed daughter in¬ 
law by way of affection, out of a small share of moveable property most of 
which WHS acquired by tho donor while living in union with bis sons and 
grandson, toe gift cannot be impeached as being opposed to the principles of 
Hindu law ^ 

£R., 29 B. 51 (02: =6 Bom. D.H 269; 13 Ind. Cas. 475 =* 22 M.E.J. 321 = ll M L T 
103=(1912) M.W.N. 89 ; D., 30 M. 462 (4641 = 17 M.L.J. 405 = 3 M.L.T. 23.3 

Second apoeal from the decision of T. Walker, District Judge of 
Dharwar, varying the decree of Eao Saheb Shesbgeri. R. K., Second Class 
Subordinate Judge of Hubli. 

The plaintifl, a minor represented by his administrator, sued to re¬ 
cover possession of two houses and some gold oiDaments, alleging that he 
was the undivided grandson and heir of his deceased grandfather. Yollappa, 
who died possessedof moveable and immoveable property; that the plaintiff's 
administrator was in possession of all the property left by Yellappa except 
the property in suit; that the defendants were in wrongful possession 
of the said property and refused to part with it on the strength [548] of 
a will alleged to have been executed by Yellappa in favour of defend¬ 
ants Noa. 1 and 2 ; that Yellappa bad no authority to dispose of the 
property by will, as it was ancestral and undivided, and that he professed 
to dispose of the property under the will as his self-acquired property 
and granted it to the defendants as a gift inter vivos at the instigation of 
his widowed daughter-in-law (plaintiff's paternal aunt) Yamnava and her 
daughter defendant No. 1, wirh the intention of defrauding the plaintiff. 
Defendant No. 2 was the husband of defendant No. 1, and defendant 
JNo. o was joined because he was in actual possession. 

Defendant No. 1 answered (inter alia) that Yellappa had no 
ancestral property : that one of the houses in suit was exclusively owned 
by him and ho transferre-1 it with possession to the defendant under 
a deed dated the Slst March, 1893 ; that the minor plaintiff having 
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subseQuoQtly dispossesssd the defeodaDt, she filed a suit. No. 127 of 1894, 
against him represented by the Nazir of the Court as his next friend, 
and gob an ex-parte decree in respect thereof ; that an application, No. 25 of 
1895, was made to sot aside the ex-parte decree, but it proved unsuccessful, 
therefore the present suit was res judicata ; that the ornaments and the 
other house in suit belonged to Yellappa, who granted them to defendant’s 
mother Yamnava by a deed dated the 31st IVIarob, 1893, and that 
Yamnava subsequently transferred them to the defendant on the 13th 

September. 1893. . . j * j 

Defendants Nos. 2 and 3 supported some of the allegations of defend¬ 
ant No. 1. and added that they were sued needlessly. 

The Subordinate Judge found that the suit as regards the house about 
which there was prior litigation was nob resjudicata \ that the property in 
suit was the joint ancestral property as between the plaintiff and his 
grandfather Yellappa ; and that the gift of the property by Yellappa to 
Yamnava and defendant No. 1 was not valid as against the plaintiff. He, 
therefore, allowed the claim. 

On appeal by the defendants, the Judge held that the claim with 
respect to on© of the houses was res judicata and that the bouses were the 
ancestral property of Yellappa, but not the ornaments. He, therefore, 
varied the decree by allowing the plaintiff’s CS49] claim with respect only 
to one of the houses which was not the subject of the former litigation. 
The rest of the claim was dismissed. 

The plaintiff preferred a second appeal. 

Branson with Narayan G. Chandavarkar^ for the appellant (plaint- 

_The Judge was wrong in bolding that the ex-parte decree in the 

former suit operated as res judicata. That suit was not defended, and the 
Court had no opportunity to consider the question of title to the bouse 
comprised in that suit. The first Court found that the Nazir, who 
represented the minor plaintiff as his next friend in that suit, was guilty 
of negligence in not defending the suit, and, therefore, it held that the 
decision in that suit was not res judicata. The Judge in appeal found 
that negligence on the part of the Nazir was nob proved. We contend 
that the very fact that the Nazir did not defend the suit, proves 
negligence on bis part. Whether the Nazir was guilty of negli¬ 
gence or nob, is, no doubt, a question of fact, bub bis conduct has 
prejudiced the minor plaintiff and, therefore, that decree be set 

aside — Ltalla Sheo Ohurn v. Ramnandan (1) ; Cursatidas v. Ladkavahu\^). 
Further, when the present administrator made an application to 
aside the ex-parte decree, he was ordered to file a fresh suit for that 
purpose. We, tnerefore, filed the present suit. Consequently the Judge 
ought bo have very carefullv considered whether the Nazir was negligent 
in the performance of his duty as the next friend of the minor plaintiff. 

The next question relates to the burden of proof with respect to the 
nature of the proporbv. The Judge finds that the houses were ancestral 
proporev in the hand's of Yellappa, and, therefore, he had no right to 
dispose of them. He allowed our claim with respect to one of the houses, 
and the claim of the other house was rejected on the ground of res judicata. 
Notwithstanding that the Judge held that the houses wore ancestral 
property, he placed the burden of proof with respect to the ornaments on 
us and disallowed our claim to them on the ground that we had nob proved 


(2) 19 B. 671. 


<1) 22 C. 8. 
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thafc they were ancestral property. The ornaments are worth a consider- 1900 
able sum, namely, Rs. 2,000. If the houses were ancestral property, March 21. 
Caao] then the natural inference would be that the ornaments of such 
a considerable value are also ancestral pronerby and the burden of proof 
would be on the plaintiff to show that they were Yellappa’s self-acquisition. 

The view which the Judge has taken with respect to the ornaments is 

clearly wrong. • - 

Bhandarkar (with Shivrarn. F. Bhaitdarkar), for the respondents 2«B. 847 = 
(defendants).—The Judge has found that negligence on the part of the 2 Bom. Ij.R 
Nazir was nob proved. It was for the plaintiff bo show that the Nazir was 
negligent in not defending the former suit. The burden of proof lay on him 
and he has failed to discharge it. It appears from Ex. 97, the ex v<irte 
decree, that the Nazir had no instructions to defend that suit. This 
circumstance clearly shows that the Nazir’s conduct cannot be impeached 
and the Judge has arrived at a correct finding which is a finding of fact. 

Even the oases relied on, show that an ex-parte decree passed against a 
minor cannot be impeached unless fraud or negligence is proved on the part 
of the next friend or administrator. We, therefore, submit that the former 
decree operates as a bar of res judicata to the present suit. It was argued 
that the present suit was filed for the purpose of setting aside the ex-parte 
decree. Cut in the present plaint nothing is said about the fraud or gross 
negligence of the Nazir. Unless there is a speoifio allegation of fraud or 
gross negligence, and unless that allegation is clearly proved, a previous 
decree cannot be set aside. See Hukum Chand on Res Judtcata, p. 164. 

The Judge has, no doubt, found that the houses were ancestral 
property, bub that finding cannot lead irresistibly to the conclusion that 
the ornaments, which are moveables, wore ancestral property. The Judge 
has given reasons for placing the burden of proof with respect to the 
ornaments on the plaintiff. 

Yamoava was Yellappa's widowed daughter-in-law and defendant 
No. 1 was her daughter ; therefore, the gift by Yellappa to Yamnava can 
be supported as a gift on account of natural love and affection. A father 
governed by the Mitaksbara is competent to make sucb gift of moveable 
property though it is ancestral. 


JUDGMENT. 

Ranade, J. —The minor appellant-plaintiff in this case brought the 
original suit to set aside two deeds of gift passed by his grandfather [551J 
Yellappa, one in favour of his daughter-in-law Yamnava, and the other 
in favour of his granddaughter, respondent No. 1, on the ground that 
Yellappa could not make valid gifts of joint ancestral property. The gift 
to Yamnava consisted of a house worth Rs. 500 and certain ornaments 
worth Rs. 2,000, and the gift to the respondent No. 1 was of a house 
worth Rs. 300. Yamnava made a second gift of the property given bo 
her by Yellappa to respondent No. 1, her daughter, who is thus in pos¬ 
session of the whole of the property. The Court of first instance held that 
the property was joint ancestral, and that, therefore, Yellappa could not 
make a valid gift of the same. In appeal, the District Judge held that, as 
regards the house given to responflenb No. 1. the appellanb-plaintitf's claim 

res judicata by a previous litigation between the parties, and that as 
regards the ornaments, they wore not proved to bo ancestral and were 
presumably self-acquired property of which Yellappa could make a valid 
disposition. The other bouse was hold to bo ancestral, and the gift in 
regard to it was set aside, and the claim as regards the other house and 
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ornamenf-s was disallowed. In second appeal the principal points raised 
are whether the claim for the smaller house is res judicata, and whether 
the ornaments were the self-acquired property of Yellappa. 

The undisputed or proved facts in the case are that ITellappa died 
possessed of moveable and immoveable property worth about Rs. 23,000. 
He had two sons who died before him, and in 1887 he made a will giving 
the whole of his property to his grandson, the appellant-plaintiff, who 
was then, and is still, a minor. Later on, Yellappa changed his mind, and 
in April, 1890, he executed two deeds of gift, one in favour of his widowed 
daughter-in-law Yamnava and the other in favour of her daughter, res¬ 
pondent No. 1. Yamnava transferred in 1893 to the same respondent the 
property given to her. Respondent No.. 1 was apparently dispossessed of 
the smaller house given to her. and in 1894 she brought a suit against the 
minor plaintiff-appellant represented by his guardian the Nazir, and 
obtained an ex-parte decree. In 1895 the Nazir as guardian applied to set 
aside the ex-parte decree, but the application was disallowed, and thereupon 
the present suit was instituted in 1896 by the certificated adminis¬ 

trator of the minor to set aside both the alienations made by Yellappa. 

As regards the alienation of the smaller house, the defence was that 
plaintiff’s claim was res judicata. In the first Court this contention was 
disallowed on the ground that the Nazir had been guilty of wilful negli¬ 
gence in the prosecution of the claim, and that, therefore, the minor 
plaintiff-appellant could bring a suit to establish his right. The District 
Court in appeal held that the Nazir was not guilty of any negligence and 
that, therefore, the present suit was res judicata in regard to this house. 
The Nazir was only appointed by the Court after notice had been issued to 
the present administrator of the minor’s estate, and be failed to take any 
action. It appears that the Nazir's attemnt to set aside the ex-parte 
decree failed, because he received no instructions from those who were 
interested in the proper management of the minor’s estate. It cannot, 
therefore, be maintained that the present suit was not barred by the former 
litigation. There is really no confltct between the decision of this 
Court in Cursandas v. Ladkavahu (1) and the ruling in Lalla Sheo 
Churn Lai v. Ramnandan Dobey (2), such as was noticed in the 
judgment of the first Court. It is only where fraud and negligence is 
proved on the part of the guardian of the minor that the right to bring 
a suit to set aside the previous decision can be claimed by the minor or bis 
administi'aror. In the Calcutta case gross negligence was held proved, 
and that has always been held to be a good ground, like fraud or collu¬ 
sion. to extend the protection of the Court in the interest of the minor. 
The Bombay ruling assimilates negligence of this sort with fraud. As no 
such negligence has been proved in the present case, the District Judge 

rightly held that the decision in the former proceedings barred the present 
claim. 

The more important point relates to the validity of the gift of the 
ornaments. The Court of first instance held that the ornaments were 
part of the ancestral estate in which Yellappa and the appellant had com¬ 
mon ownership, and that, therefore, Yellappa could not make a valid gift 
of the same. The District Court C5S3J held that the burden of proof lay 
on the appellant, and as he failed to discharge it, it decided that the 
ornaments were presumably the self-acquired property of Yellappa. It is 
now contended before us that the burden was wrongly placed on the 

11) 19 B. 571. (2) 22 O. 8. 
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appellanb ati'1 that the presumption was that the property was joint and 
ancestral. lb appears, however, from the judgment of the first Oourb itself 
that Yellapoa’s father, Keshav, was comparatively in poor circumstances. 

Se kept a grocer’s shop, and was stated to be in possession of an estate 
worth about Rs. 1,000 in 1825. In 1841-42 he is shown to have owned 
two bouses for which he paid Rs. 24 a year as house-tax, and his means 
had nob much improved when he died in 1850. Yellappa, on the other 
hand, admittedly prospered in his business. He owned seven bouses for 
which he paid taxes. He also paid license tax, and the will made by him 2 Bom. L.R. 
shows that he was worth about Rs. 23,000. His circumstances were, 478. 
bheroforo, in every way superior to those of Keshavappa. The presumption, 
therefore, that the gold ornaments were acquired by Yellappa was properly 
drawn by the District Court in the absence of any evidence to the 
contrary. ‘ 

The further question still remains whether, as Yellappa and his two 
sons worked and lived together, the property acquire 1 by Yellappa was 
one in which the appellant-plaintiff and Yellappa had joint interest to 
such an extent as to debar Yellappa from making a valid gift of the same 
without his grandson’s consent. It appears from the will that these 
ornaments had been given by Yellat)pa to Yamnava, the widowed wife of 
his other son, and these ornaments were to remaio with Yamnava till 
her death, having been given to her for use. When Yellappa changed his 
mind later on, ho made a gift of them to Yamnava. The real question, 
therefore, is whether Yellappa could nob make a gift of these ornaments 
to bis daughter-in-law out of his own acquisitions even though the 
appellant-plaintiff was joint owner with Yellappa of the property. The 
power of the father to dispose of moveables acquired by him in a state of 
union with his sons has always been admitted to be much larger than 
what be has over immoveable property. The Mibakshara in express words 
recognizes this distinction, and gives the father power [554] over move¬ 
ables for indispensable acts of duty, and for purposes prescribed by law, 
suen as gifts through affection, support of family, release from distress, 
and 30 forth. Apart from these special causes, the power of the father 
over joint moveables has been regarded as being subject to the same 
restraint as the immoveables- The question is nob fr«*o from r'iffioulty, and 
Mr. Mayne in s. 310 discusses the views held on the point by thedifferenn 
High Courts ; and finally arrives at tho conclusion that though the father 
has a larger power of dealing with joint ancestral moveable property, he 
can only do so for certain special purposes specified by the Mitakshara. 

This view of tho law is supported hv the decision of the Privy Council in 
Lakshman Dada Naik v. ttatnehandra (1), where tho Privy Council set 
aside tho father’s will as being valid neither as a gift, nor as a partition, 
when it gave the whole of the moveable property to one son to tho exclusion 
of the other. Tho gift in the present case made by Yellappa of tho orna¬ 
ments is, however, not open to the objection which proved fatal in 
Liakshman Uada's case, as in the present case there is no exclusion of one 
son from the whole property in preference to the widow of another. It 
must he treated as a case falling within the exception where the power of 
the father to make gifts of affection has always been upheld. The ornaments 
had been given to Yamnava for her use, oven in the will which gave the 
whole property to the appellant-plaintiff, and when Yellappa changed his 
mind, all that he did was, be gave tho property in the ornaments to 
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1900 Tamnava. The decision in Lakskmam Dada v. Ramchandra (1), tiberefore^ 
March 21. does not affect the gift in the present case. As regards his own acquisitions 
— of moveable property, the decision in Baboo Beer Bertah v. Maharajah 
Appbi*- Rajender Pertab (2) shows that a man may dispose of self-acquired property» 
DATB if moveable, with the qualification that he cannot disinherit any of his sons 

Oivih. altogether. The case of Bhujangarav Ghorpade v. Malojirav (3) was a 

- case of such disinherisioD, and, therefore, does not apply* See also the 

24 B 5*7= Tu\ine, in Akoba Dada Sakharam {4:). These cases do not really affect 

2 Bom. li.R. the father’s power of [5853 making a gift for special purposes. In Babav. 
478. Timma (5J, Chief Justice Turner has discussed the question of the 
father's power to alienate self-acquired moveable estate and his share in 
ancestral moveable and immoveable property, and he lays down, as 
the effect of the Mitakshara tests taken together, that though the 
son is recognized as co-owner with the father, both in the aucestral 
and self-acquired property, the father has power to dispose of, at bis 
pleasure, seif-acquired moveables, and, with consent of the sons, self* 
acquired immoveables. Me has also power to dispose of ancestral 
moveables for speciffed purposes inculcated by the texts, and of all proper¬ 
ty for indispensable acts of duty. The case of Rayakhal v. Subbanna C6)» 
vvhere a father’s conveyance by way of gift to his wife and daughter was 
set aside at the instance of his son, related to the alienation of ancestral 
immoveable property, and, therefore, has no bearing on the present case. In 
Raghunath v. Gohind (7) an alienation by a father without the son’s 
consent of joint ancestral property by way of a provision for a family idol 
was upheld against the son, and the decision rests on the Mitakshara 
texts noted above, permitting gifts of affection and pious aud charitable 
gifts. In that case the property alienated was worth Hs. 693 out of an 
entire estate worth Ks. 4,000. In the present case the gift of affection re¬ 
presents less than a sum of Ks. 2.000 out of an estate worth about 
Ks. 23,000, and the gift was made to a widowed daughter-in-law. It is* 
therefore, a genuine gift by way of affection, aud such a gift of a small 
share of moveable property, most of which was acquired by the donor 
while in union with bis sons and grandson, cannot be impeached as being 
opposed to the principles of Hindu law. We, therefore, dismiss the 
appeal and confirm the decree of the lower Court with costs. 

Decree confirmed. 


(21 12 M I.A. 1. 
(6> 7 M. 867. 
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[636] PRIVY COUNCIL. 

Present: 

Jjords Sobhouse^ Davey and Robettson and Sir Richard Couch, 

[On appeal from the JSigh Court at Bombay A 
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Padapa {.Original Plainti^)^ Appellant v. Swamirao ShrinivAS AND 548=4 

ANOTHER (OriginaZ Defendants), Respondents. C.W.N. 617 = 

[16th February and 24:th March, 1900.] 27 l.A, 86= 

Vatan—Restriction upon alienation by a vatandar—Mortgage invalid to what extent 
Reg. XVI of 1827—Ac« HI (Bombay) of 1874. 

An alienation by way of mortgage of vatan property, or any part of it, executed 
when Reg. XVI of 1827 wae yet in force, bad no operation beyond the life of the 
vatandar who mortgaged. The mortgage was in its incseption void against the 
heir of the vatandar, and had not become validated against the heir by reason 
of the repeal of the sections in Reg. XVI of 1827, relating to this sabjeot, by 
Bombay Act III of 1874. 

Kalu Narayan Kulkarni v. Hanmappa bin Bhimappa (1) referred to and 
approved. 

The childless widow of a vatandar, deceased in 1847, was the reoognieed 
vatandar in possession in 1866. 8be mortgaged two villages of the yatan to 
the father of the respondenis. The latter two. after litigation, retained pos¬ 
session in 1886, by order of the Commissioner in tbo Revenue Department, until 
there should be a decree of Court to the contrary. The widow, according to the 
judgment below, bad held the vatan adversely to her late husband s son, the 
nlaintiff who was born in 1848 of her co-widow, and be was the true heir, 
entitled from his birth. But the High Court gave effect to the adverse poases- 
Sion of the widow for the period of limitation supporting the mortgage. The 
plaintiff was the solo heir of the widow, his step-mother, who died in 1877. 

The appellant contended that the vatan as inherited by him was free from the 
mortgage encumbrance, and that be was entitled to possession. 

Held reversing tbo decree of the High Court, that the mortgage was void 
against’the heir, and had no force be 5 ond the life of the vatandar who had 
executed it. The decree of the Subordinate Judge to that effect, and for posses¬ 
sion, was maintained. 

;[R., 34B. 175=12 Bom. L.R. 143 ( 147 ) =6 lad. Cas. 866 ; 7 Bom, D.R. 135 1137) ; 15 
Bom. L.R. 266.1 


Appeal from a decree (18th November, 1892) of the High Court 
revergiog a decree {27tb July, 1889) of the Subordioate Judge of Sholapur. 

The suit was brought on the 16th August, 1887, by Padapa, now 
appellant, the son of Bhujangapa (named algo Bbuiaugrao) a vatandar, 
deceased, on the 27th September, 1847, against the two eons of Shrinivas 
Swamirao, who died in 1880. [357] Bhujangapa left two widows, the 

junior of whom, Ramova, was the mother of the plaintiff. The senior 
widow Ralova obtained possession of the vatan in 1865, and on the 15th 
September in the same year executed a mortgage deed of two villages, 
part of the vatan property, in favour of Shrinivas, to whom as mortgagee 
possession was given. The object of Padapa’s suit was to have that 
mortgage declared void against himself, and to have possession of the 
property free of the encumbrance. 

^^hether the mortgaged property as part of the vatan was free or not, 
was the question in this appeal. The circumstances of the transaction 


(1) 6 B. 435. 
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appear in their Xjordahips’ judgment ; see also Swamirao v, Padapa hiru 
Bhujangrao (1), the report of the appeal to the High Court. 

7h6 plaintiff, born on the 16th September, 1848, was a minor at the 
date of the mortgage. On the 9iih May, 1864, Kalova’s right to the vatan 
estate was confirmed, and afterwards the vatan was made over to her 
upon the terms of what ia called the *' Cordon Settlement.*' 7his 
expression is explained in a judgment of the High Court in a ease in 1888, 
Appaji Bapuji v. Keshav reported in I.L.B., 15 Bom., 13, to which a note 
in l.JCi.B., 18 Bom., the report of the present suit, refers. 

The Subordinate Judge decreed the plaintifi’s claim on the ground 
that the property w^iob Kalova bad dealt with in 1865 was vatan, and 
could not be alienated by her for more than her lifetime. Other grounds 
were given which appear in the report in I. li. R., 18 Bom., p. 26. • ‘ 

The High Court (Bayley, officiating C. and Oand^’, J.) reversed the 
decision of the Subordinate Judge. They were of opinion that Padapa, 
if the successor of Xalova to the vatan, was entitled to recover the 
lands free from any mortgage executed by his predecessor. But they 
decided that Ralova was not the rightful incumbent of the vatan, and 
that the plaintitl was not her successor as vatandar. They considered 
that Padapa from the date of his birth in 1848 was himself the vatandar,. 
and Kalova was without title ; that she was, unless she was the 
C5583 manager acting on his behalf, a mere trespasser. Thence they 
inferred that Padapa, if she was to be so regarded, though Bhujangapa's 
son and heir, had lost by lapse of time and Kalova's adverse possession his 
right to recover the lands as vatan, free from the mortgage encumbrance. 
They added that there was good reason to suppose that in 1865 Padapa 
was cognizant of the mortgage and, after it, acquiesced in the transaction. 
They allowed the plaintiff to redeem the villages mortgaged, that being a 
right which be inherited, on payment to be made within six months, of 
Rs. 9,000, with 12 percent, simple interest thereon from April, 1881, to 
January, 18R7, with, in default, foreclosure. 

The judgment appears in full at p. 28 of the report of Swamirao v. 
Padapa bin Bhujangrao, in I. L. R.. 18 Bom. 

Mr O. W. Arathoon, for the appellant, argued, as the principal 
reason against the validly of the mortgage of the 15th September, 1865,. 
that, as a consequence of the enaotment in s. 19 of Reg- XVI of 1827, and 
the decisions thereuuon, no mortgage could have operated to charge the 
vatan when the heir bad become entitled to the possession of it on the 
death of the widow who, as vatandar. bad mortgaged the vatan villages. 
The appellant as the sole surviving member of the vatandar family was 
entitled to succeed to the vatan either as heir to Bhujangapa or as heir to 
Kalova. As heir to either one of these he was entitled to possession on 
the death of bis step-mother, and the property was freed by law from any 
encumbrance created by his predecessor. It was an untenable view of 
the High Court that Padapa bad so acted, by acquiescing in the transac¬ 
tion, that be must be taken to have consented to the charge upon the 
property having been valid against himself. It bad not been proved that 
Kalova bad had an adverse possession for more than twelve yoars 
but even if that were assumed, the inalienable character of the property 
affixed to it as vatan would have remained unchanged. Kalova could not- 
have charged the vatan, or any part of it, for a period beyond her o\<’n life. 
The Courts below both referred to the inalienable oharaoter of the: 
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PADAPA V. SWAMIRAO SHBINIVAS 

vatan property, and it was eubmibted that here there had been nothing to 

constitute this case an exception. 

The respondents did nob appear. 

JUDGMENT. 

tSSQ] On the 24bh March their Lordships’ judgment was delivered 
^ Lord Davey. —This is an appeal from a decree of the High Court 
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Lord Davey.— This is an appeal trom a aecree oi tue xa.gu L r. 

of Bombay dated the I8th November, 1892, which reversed the decree of 349 = 4 
the Subordinate Judge of Shoiapur dated the 27th July, 1889. The sole 
question is whether the appellant is entitled to possession of two yill-^ges 
free from any incumbrance by the respondents, or whether they have a 
mortgage on the property which is valid and effectual against him. Ttie 
High Court decided in favour of the resnondents. 

The facts of the ease are complicated, but so far as material for the 
present purpose are as follows :— 

The villages in question form pars of certain vatan lands formerly 
belonging to Bhujangapa, the vatandar. He died on the 27th September, 

3847, leaving two widows, Kalova and B tmova. The senior widow Kalova 
was childless. The appellant is the son of Ramova boro on the loth 
September, 1848. The legitimacy of the appellant’s birth was at one time 
disputed and is denied by the respondents in their statement of defence m 
this suit. Both Courts below agree in holding that the appellant has in 
previous litigation and in this suit established his status as legitimate son 

and heir of Bhujangapa. 

Before the appellant’s birth the Revenue authorities placed the vatan 
under sequestration, and it so remained until an order was made by 
Mr. Gordon. President of the Special Commission, 00 the petition of 
Kalova recognising her title to the vatan. This order bears date the 10th 
August 1863, but she does not appear to have been put in actual posses¬ 
sion until some rdme in 1865. No sanad from the Government to Kalova 
is produced, but possession was given on the terms of what is called the 
Gordon Settlement which were ratihed by the Bombay Act III of 1874. 

By this settlement the services were commuted for one-fourth of the 
income, but the tenure continued to be vatan. 

On the 15th September, 1865, Kalova made the mortgage in question 
of the vatan to Shrioivas. the father of the respondents and she subse¬ 
quently made further charges on the property in bis favour. Litigation 
ensued between Kalova anti Shrinivas tS60] with the result that on the 
3l3t August, 1875. Shrinivas was placed in possession of the property 
and ho was in possession at Ivalova’s death, which took place in Novem¬ 
ber, 1877. , 

By an order of the Collector of Bijapur dated the 4tb April, 1881, 
the appellant was placed in possession of the revenues of the villages. 

But that order was reversed by an order of the Commissioner of the 20th 
March, 1886. on the erroneous ground that the prohibition against aliena¬ 
tion of vatan property did not preclude the making of a mortgage, and the 
respondents were by the Commissioner’s order restored to possession until 
the appellant should bring a decree of a competent Court to the contrary. 

The aDpollaub thereupon obtained from the Government a sanad dated 
the 22nd December. 1886, whereby the villages were conferred upon him 
subject to a fixed annual pavment in lieu of services, and it was provided 
that the said lands and cash 'allowances should be continued without 
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demand of services and witboufi increase of land fcax over the above fixed 

and without objection or question on the part of Government as 
to the rights of any holders thereof ap long as any male heir to the vatan 
—lineal, collateral or adopted within the limits of the vatandar family— 
should he in existence. 

The present suit was commenced by the appellant on the 16bh August, 
1887, against the respondents, who are the two sons of Sbrinivas now 
deceased. The prayer of the plaint, so far as material, was for an order 
that the villages in suit being in the nature of vatan property the mortgage 
was not binding after the death of Kalova and for possession. 

The material defences were (1) that the villages were not vatan pro¬ 
perty, (2) that Kalova’s and their own possession under a title derived 
from her had been adverse, and so the suit was barred by limitation. 

The Subordinate Judge in his judgment dated the 27th July, 1889, 
found (1) that the cause of action arose in the month of February, 1886, (2) 
that the property was vatan and consequently not liable for the debt (even 
if proved) after Kalova’s death, and (3) that the appellant was entitled to 
possession. Accordingly the [56l3 Subordinate Judge made a decree that 
the appellant should recover possession and that the investigation of mesne 
profits be reserved — all costs on the respondents. 

The respondents appealed to the High Court. By their judgment the 
learned Judges held that the property was vatan and there was nothing 
in the sanad granted to the appellant to take the property out of the well- 
established rule (which was in force in 1865 when the mortgage to 
Sbrinivas was executed) that alienation by way of mortgage of any portion 
of vatan property had no force beyond the life of the vatandar mortgagor. 
They referred to the case of Kalu Narayan Kulkarni v. Sanmapa bin 
Bhimapa (1). It was there held that a mortgage by a vatandar of vatan 
property executed in 1871, when Beg. XVI of 1827 was yet in force, was 
in its inception void against the heir of the vatandar, and did not become 
validated against the heir by reason of the repeal of that Begulation by 
Act III (Bombay) of 1874. Their Lordships agree with that decision and 
think it is directly applicable to the present case. 

The learned Judges, therefore, held that prima facie the appellant (if 
the successor to Kalova) was entitled to recover the lands free from any 
mortgage executed by his predecessor. But they considered that Kalova 
was not the incumbent of the vatan, and the appellant was not her successor. 
Having established his legitimacy he was the vatandar from the date of his 
birth and Kalova was a trespasser. It followed that his title to recover 
the lands free from any inoumbranoe on the ground that he is the vatandar 
has been lost by limitation. True he i& also the heir of Kalova, but in 
that obaracber his only right was to redeem Kalova’s mortgage. 

It may be useful to recapitulate the material dates in the case. The 
appellant was born on the 15bh September, 1848, and, therefore, attained 
bis majority on the 15th September, 1866. Kalova died in November, 1877. 
At her death, therefore, the appellant was not barred from asserting his 
original title as heir of Bbujaugapa. Bub on the 15th September, 1878, it 
would seem that he became barred and bis title as son and heir of Bbujan- 

f apa was extinguished. Thereupon Kalova's heir would prima facie be 
8623 entitled to the vatan and if he found other persons in possession also 
claiming under Kalova be could maintain an action against them in which 
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their title as agaiost him would be determined. The question would then 
come to be who has the best title through Kalova. she being assumed to 
have been the rightful owner of the land. If the uersons in possession did 
not claim under i^alova. but were independent trespassers, other considers- 
tions would arise- 

Unfortunately their Lierdsbips bad not the advantage of hearing 
counsel for the respondents in support of the ingenious argument which 
found favour in the High Court. But giving it their best consideration 
they think it errs in leaving out of sight the incidents of the tenure and 
Kalova’s true position. 

Assuming that the appellant was barred by limitation from 
recovering the lands as heir of his father from those claiming under 
Kalova, and consequently his title as vatandar from bis own birth was 
extinguished, that ciroum'^tance did not alter the tenure. The lands 
remained vatan and Kalova was vatandar de facto with all the 
rights and subject to all the restrictions incident to that tenure. 
In the order of Mr. Gordon, under which Kalova obtained possession, 
it was conferred on her as vat^an and in the mortgage made by her 
the lands are described as vatan. And in all the proceedings in the 
Collector’s office she is recognised as vatandar. It is clear, therefore, that 
she held possession as vatandar and in no other character. Consequently, 
she could not make any alienation which would be valid against her own 
heir whether that heir was the appellant or another. And on the 
assumption that the appellant’s earlier title is extinguished by limitation 
there is nothing to preclude him from asserting his title as Kalova’s heir. 
The argument seems to give greater right to possession as vatandar by 
wrong or usurpation than would be enjoyed by a rightful vatandar. 

The learned Judges seem also to have thought that the appellant had 
in some way adopted the mortgage. 

Their Lordships think the evidence insufficient to support this hnding. 
But it is unnecessary to discuss this topic further, because if the mortgage 
was void against the appellant, and not [563] merely voidable, no amount 
of acquiescence short of the period of limitation would give it validity as 
against the appellant. 

Their Liordships will, therefore, humbly advise Her Majesty that the 
decree of the High Court should be reversed, and instead thereof the 
appeal to that Court should be dismissed with costs. The respondents 
must also pay the coats of this appeal. 

Appeal allowed,. 

Solicitors for the appellant:—Messrs. T. h. Wilson and Co, 
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24 B. 563 = 3 Bom. L.R. 721. 

OBIGINAL CIVIIi. 

before Sir i. IS. Jenkins^ Kt., Chief Justice and Mr. Justice Russell. 

Mudji Purshotum and another, iPlaintiffs) V. Gdrsandas Natha 
AND OTHERS ^.Defendants.}* C20bh and 27th July, and 

16th August, 1900.] 

Sindu law — Inheritance—Deceased brother*s son—Sister — Daughter of a predeceased son. 

A brother’s soa succeeds as heir in preference to a sister or a grand-daughter 
(daughter of a predeceased son). 

In the island of Bombay the sister’s place as heir is to be determined by the 
text of Mayukha. 

Doth under the Mayukba and the Mitakshara, the sister comes in as a got^ 
raja sapinda and, as such, must be postponed to the brother’s eon, who is a 
sapinda. 

[R.. 23 Ind. Gas. 299 = 10 N.L.R. 24 ; 28 B. 82; 32 B. 300 (3041 = 10 Bom. L.R. 389 • 7 
Bom. D.R. 232 (234) : 38 B. 438 = 16 Bom. D.R. 283 = 23 Ind. Gas. 944.] 

Originating summons taken out by executors to determine who 
was entitled to the undisposed of residue of the nroperty of Kessowji^ 
Jadhavji, who died on the 9bh February, 1886, leaving a large amount of 
self-acquired moveable and immoveable property. 

By his will which was dated the 8th February. 1886, and of which 
probate was obtained on the 7bh May, 1886, he directed that his 
daughter-in law (widow of his predeceased son Xiiladhar) should adopt 
one Karamsi Madhavji, and he bequeathed the residue of his property 
to the said Karamsi Madhavji. 

The executors bled a suit (No. 185 of 1887) to have the will con¬ 
strued, and it was finally determined by the Privy Council in 1898 (1) 
that Karamsi Madhavji took no interest in the estate. [5643 In conse¬ 
quence of this decision (2), there was an intestacy as to the residue, 
and the executors filed the present suit, in order to ascertain who was 
the person entitled to it. 

The testator at the date of his death had only four near relations, 
nameiVt 

(1) a nephew, Cursandas Natha (defendant No. 1) the son of his 

predeceased brother; ^ 

(2) a daughter-in-law Ladkavahu, the widow of his predeceased son 
Liiladhar ; 

(3) a grand-daughter Bai Kesserbai (defendant No. 8). the daughter 
of his son Liiladhar and Ladkavahu; and 

(4) a sister Bevabai. 

The said Davabai died subsequently to the testator (on the 4th October, 
1897) and her representatives were made defendants. 

The executors submitted that either the nephew or the sister or the 
grand-daughter of the testator was entitled to the estate as bis heir. 

Viccaji and Bhownuqgree, for plaintiffs. 

Lang (Advocate General) and Starling, for first defendant (the 
brother’s son). 

* Suits Noe. 66 and 603 of 1900. 

(1) 23 B. 271. (2) Vide also 12 B. 106 ; 19 B, 671 ; 20 B. 713. 
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As to defendant No. 8 (daughter of the predeceased son of the 
testator) being not entitled, he cited Venilal v. Parjaram (1) ; Nallanna v. 
Ponnal (2). 

As to brother's son being preferred to sister, he cited Mitaksbara, 
Gbap. ir, s. iv, pi. 1— 7 ; Mayukha, Chap. IV, s, 8, pi. 16 and 19 ; Stokes* 
Hindu Law, pp. 8, 88. 89 and 443 ; West and Biihler, pp, 11, 460, 468. 

There is no competition between “ brother's son” and “ sister.” 
Mayukha gives to btotber’s son a place higher than the sister. No case gives 
the sister priority over him. Council also cited Vinayak v. Lakshifiibai (3) ; 
Thakoorain Sahiba v. C5653 Mohun JOcill (4) ; Sakharam v. Sitabai (5) ; 
iKesserbai v. Valab Iiaoji{j&) \ Bhagirthibaiv. Kahnujirav (7); Vijiarangam 
V. Lakshitman (8). 
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Setlur {Rivett-Oarnac with him), for defendants Nos. 2, 2a, 26 and 2c. 
Id addition to the above cases be cited Lallubhai v. Mankuvarbai (9) ; 
Nirnaya Sindbu ; iLfan-i^Z v. Bai Rewa (10) ; Vitkaldas v. Jeshubai (11) ; 
Nahalchand v. Hemchand (12). 


Sayani and P. S. Taleycirkhan, for defendant No. 5. 

Setalvad {Branson, Raikes and Bhandarkar with him) for defendant 
No. 8. (son’s daughter) cited Sarvadhikari, p. 110, 482 : Colebrooke, 
p. 342 ; BalUibhai v. Mankuvarbai (9) ; Kesserbai v. Valab Raoji (6). 


JUDGMENT. 

Jenkins, C. J. —Kessowji Jadhavji, a wealthy Dhatia of Bombay, 
died on the 9bh Eebruary, 1866. The day before his death he made 
a will, but it has been determined by successive decrees of this Court, 
confirmed on appeal by the Judicial Committee of the Privy Council, 
that the disposition he thereby purported to make of his residue 
failed, and an intestacy ensued. The question for our determination is 
wbo under the circumstances is by right of heirship entitled to the 
property comprised in the undisposed of residue. This property iscona- 
posed of both moveables and immoveables, and is all self-acquired. 

It is conceded on all hands (though Mr. Setlur on behalf of his 
clients was at one time disposed to contend otherwise) that the succession 
to the property must be determined by the Hindu law of iDberitauce 
prevailing in the island of Bombay. 

The following table will show the state of Kessowji’s family at the 
time of his death :— 


(1) 20 B 173. 

(4) 11 M.I.A. 386 (402). 
(7) 11 B. 285 (294). 

(9) 2 B. 888 <446, 446)- 
(12) 9 B. 31. 


<2» 14 :M. 149. (.3) 1 B.H.O.R. 117 (122). 

(6) 3 B. 353. (6J 4 B. 188. 

J8) 8 B. C H. R. 244 (273). 

(10) 17 B. 758, (11)4 B. 221, 
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[867] Of those whose names appear in this table the rival claimants 
are (1) the brother’s sod, Garsandas, the first defendant; (2) the sister 
Oevabai, who is now represented by defendants Nos. 2, 2a, 2b, 2c and 5 ; 
and (3) the son’s daughter, defendant No, 8. 

I will first deal with the claims of the defendant No. 1 on the one 
band and the defendants Nos. 2, 2a, 2b, 2c and 5 on the other, the contest 
as between them being whether a brother's son or a sister is the pre* 
ferential heir. 

It is only in this Presidency that these two could come in competition 
with each other ; for neither in Bengal nor the North-West Provinces 
would a sister be admitted as an heir, while in Madras she only ranks as 
a bandhxi. Here, however, she admittedly can claim a high rank in the 
line of heirs, and the question for our decision is whether she is to be 
included in, or postponed to, the compact series of heirs. Por the sister, 
it is argued that she comes in that series and before a brother’s son by 
virtue of that reading of the Mitaksbara which would include sisters under 
the word “ brethren ” in the passage which runs : On failure of the 

father, brethren share the estate’ (Mit. II, iv. 1). For the brother’s son, 
it is contended that the sister has no place in the compact series; and 
that she comes in as a gotraja sapinda in accordance with the view 
represented by Nilakantha. 

Having thus indicated the general line of the argument before us on 
this point, I will now examine the relevant authorities, beginning with the 
text of Yajnavalkya, and then proceeding to deal in order with the 
Mitaksbara. the views of Nanda Pandit aiwl Balambbatta, the Mayukha, 
the vyavasthas of shastris, and last of all the decided cases. 

The law of inheritance, so far as we are concerned with it, is based 
on the text of Yajnavalkya, which runs : “ The lawfully wedded wife and 

the daughters also, both parents, brothers likewise, and their sons, 
gentiles Cor agnates), cognates, a pupil and a fellow student ; on failure of 
the first among these the next in order is heir to the estate of one who 
departed for heaven leaving no male issue ; this rule extends to all 
classes.” (Yajnavalkya II. 135-137.) Both Vijuanesvara in the Mitaksbara 
and [5683 Nilakanbha in the Vyavahar Mayuka build on this same text 
their commentaries on the law of succession. 

Ibis cited in the Mitaksbara (Mitak.. ch. II, i, 2), and the rights of 
brothers is elaborated in chap. II. s. iv. In the first verse of that section 
Vijnanesvara says: “On the failure of the father, brethren share the estate ;” 
and in verse 7 : “ On failure of brothers also, their sons share the 

heritage in the order of their respective fathers.” Then in the first verse of 
the next section it is laid down : *' If there be not even brothers’ sons, 
gentiles share the estate.” 

The only elaboration on the texr, of Yajnavalkya, so far as brothers 
are concerned, is biie distinction between brothers of the whole blood and 
those of the half. There is no express mention in the text of the Mitak- 
sba<a of sisters as heirs to the property of a divided male, nor in there 
any indication that the word " bkratarah ” (brethren^ includes sisters. 
This, however, was the reading of this passage of the Mitaksbara 
adopted by two commentators Nanda Pandit and Balambhatba. Nanda 
Pandit on this point says : ‘ The daughters of the father and other ances¬ 
tors must bo admitted like the daughter of the man himself for the 
same reason.” But if this reasoning ho adopted, and the analogy applied 
in its integrity, it is clear that the brother's son would have priority 
just as a man's grandson is preferred to his daughter. 
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While an esamination of Balambhatba's views shows that her opinion 
is based upon the theory that the male gender everywhere includes the 
female so that she admits not merely sisters under the word *' brothers,** 
but by the same process of reasoning she brings in the daughter’s daughter, 
the brother's daughter and the sister’s daughter, a result that in no school 
is accepted. 

This brings me to Nilakantha, the author of Mayukha, a work of 
' acknowledged authority throughout the Bombay Presidency and more 
particularly in Gujarat and the island of Bombay. This is how he deals 
with the question now in band :—“ In regard to the term ’ bhratarah * 
(brothers), that failing brothers sisters (succeed), because the word 
'bhratarah^* (as being) virupaika&eshix (a speies of compound where out of 
[S69] two dissimilar members, one only remains), means brothers and 
sisters in accordance with the grammatical rule of Panini— bhratri puiram 
swastti duhitribhyam (the words ‘ bhratri ' (brothers) and putra (son) 
when compounded with swa$ri (sister) and duhitri (daughter)), &o. But 
this is not so: there being no authority for the word 'bhratarah* being 
construed as a virupaikasesha compound.” 

If the sons of brothers have their fathers alive at the time of the 
death of a paternal uncle, and on this account have no share in the wealth 
of a paternal uncle, they shall take the share of their father by a division 
with the other paternal uncles by the analogy of the rules in the oase of 
sharers with different fathers, the allotment of shares according to the 
fathers (i. e. per stirpes). 

In default of brothers' sons come the gotraja sapindas^ gentile 
relations. Among them first is the paternal grandmother. 

“ In default of her comes the sister, for. says Manu (Chap. IX, v. 187) 
*tbe wealth of the deceased goes to whoever is next among sapindas and 
the rest.* Similarly Brihaspati—“When a childless man leaves several 
clansmen, sakulyas (kinsmen) and bandhavas (relations), whoever of them 
is the nearest takes the wealth of the deceased. Being begotten in her 
brother’s family igotra) she possesses the qualifications of a gotraja. 
The community of gotra does indeed not exist in the case of a sister. But 
the quality of being a sagotra is not mentioned here as being a condition 
of the right of taking the wealth as heritage.” Nilkantha, therefore, it 
will be seen, not only controverts that which for brevity I will hereafter 
call the doctrine of Balambhatta, but assigns to the sister a place which is 
out of harmony with it. 

This brings me, in order of date, to the vyavasthasoi the shastris. the 
more pertinent of which are collected in Messrs. W'osb and Biihler’s work 
on Hindu Law (3rd Ed.) at. pp. 463—469. There seven cases with the 
opinions of the shastris on the claim of a sister to rank as an heir are 
cited. In all of them, but two, the Mayukha as well as the Mitakshara 
appears to have been the CS70j authority relied on, the Mayukha being 
always mentioned first and the two exceptions apparently come neither 
from Gujarat nor the island of Bombay. At the same time in none of them 
is any reference made to either Balambhatta or Nanda Pandit, and I find 
at p. 17 of Messrs, West and Biihler’s work the following remarks as to 
Balambhatta :—“ She generally advocates latitudinarian views, and gives 
the widest interpretation possible to every term of Yajnavalkya ; instances 
of this tendency may be seen in the quotations given below. Her 
opinions are held in comparatively small esteem and are hardly ever 
brought forward by the shastris, if unsupported by other authorities.” 
Not only, however, do the shastris in the cases cited in pp. 463-469 
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omit mention of Balambhatta and Nanda Pandit, but at p. 461 there 
is set out a case in which it is obvious that the opinion was founded 
on a view opposed to Balambhatta’s doctrine. I& was a case from 
Surat decided apparently on the 11th October, 1845, and though the 
Mayukha was not cited as an authority, but the Mitakshara, prefer¬ 
ence was accorded to the nephews as against the sister. I am not 
concerned with the correctness of the sbastris* views : the point I desire 
to make is that though they admit the sister into the line of heirs, they do 
not reach that result by Balambhatta's doctrine, but rather by the view 
of the Mitakshara that Nilakantha propounds. And here it must be noted 
that the reference by the shastris is to that passage of the Mitakshara, 
which cites the leading test of Yajnavalkya, so that there is nothing in the 
reference itself which demands the conclusion that reliance was placeii on 
Balambhatta’s doctrine rather than on that of Nilakantha. If the matter 
rested here, therefore, I should have thought the more probable inference 
was that these shastris based their opinions on the Mayukha and Nilakan- 
tba’s view of the construction to be placed on the words *' brethren ” and 
gentiles,” with which they obviously were acquainted, than on the 
doctrine of Balambbatta, to which, so far as appears, they never referred. 

But at this point the dicided and reported cases of the Courts come in, 
and demand consideration : for it is on what appears in them that 
Mr. Setlur has based his argument. 

[571] The earliest case cited before us is Vinayak Anandrav v, 
Lakshmibai (1) decided in the Supreme Court on the 28th of March, 1861, 
and in the Privy Council on the 17th of February, 1864. It was a suit 
brought by the first cousins of the propositus (sons of the father’s brother) 
against his mother and sisters for a declaration that the plaintiffs were 
entitled to the estate and effects as the ultimate heir in remainder on the 
decease of the mother, and that the mother might be restrained from 
selling or disposing of any part of the estate, from committing waste, 
and from adopting. The defendants demurred on the ground that the 
plaintiffs had not shown themselves to be entitled on the mother’s 
death, and the case was argued and determined on demurrer by two 
of the Judges of the Supreme Court, Sausse, C. .1., and Arnould, J. 
The judgment, after quoting the passage in the Vyavahar Mayukha 
to which I have already refeiTod, proceeds as follows :—“ Considering 
the high authority of the Mayukha on this side of India, this might 
alone seem sufficient to esbahlisb the position that the sister comes 
next in order of inheritance of the paternal grandmother ; but accord¬ 
ing to certain commentators on the Mitakshara, the sister comes 
next in order of inheritance after the brother.” Ami then reference is 
made to the passage of the Mitakshara I have already read and the 
views of Nanda Pandit and Balambbatta. Then after dealing with 
Sir Thomas Strange’s adverse comments on this reading of those two 
commentators, tho learned Judges say : — ” The expression, therefore, in 
Sir T. Strange’s first volume that tho opinion in question stands contro¬ 
verted (if by such expression he meant ” is conclusively or finally 
controverted)” must bo regarded as too stroiig. A similar construction 
should apparently be given to the words ' parents’ and brethren’. He, no 
doubt, adds, on the authority of Mr. Colebrooke, that Jagannath observes 
that it is nowhere seen that sisters inherit the property of their brothers, 
but Jagannath. whatever tho case may be on tho other side of India, is 
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nob of binding aubhoriby on this. It would on the whole appear a safe 
proposition to laydown that in this part of India, even if the opinion be 
not established that tbe term ' brethren* includes ' sisters’ and, therefore, if 
sisters do not inherit on failure of brothers or brother’s son, yet at all events 
that tbe doctrine [572] of the Mayukha must be held to prevail, and that 
sisters come next in succession to the paternal grandmother. Either 
doctrine, however, will entitle tbe sister here to succeed to tbe inheritance 
of Gajanan upon tbe death of Ijakshmibai.” Tbe demurrer was in the 
end allowed. It is important here to observe, that though tbe learned 
Judges referred to the doctrine of Balambbatta, and with an apparent 
leaning towards it, they never state that this view bad been generally 
adopted in this Presidency either by tbe sbastris or the Courts, and they 
are careful to make tbe passage in tbe Mayukha tbe ultimate basis of their 
decision. Tbe case then went on appeal to tbe Privy Council, whose judg¬ 
ment was delivered by Knigbt Bruce. Li. J. In tbe course of it the L.J. says ; 

Now upon tbe question of tbe capacity of tbe sisters to be heirs to their 
brothers, different views of tbe law appear to have been taken in different 
parts of India, and a general leaning in favour of excluding tbe sister in 
such a case appears to prevail in Bengal, but appears not to prevail in the 
territories of Bombay. It is a point on which probably it may be said 
that a reasonable difference of opinion may be entertained; but the 
authorities most regarded in Bombay, whence this case comes, seem to be 
in favour of preferring the claim of tbe sisters to tbe claim of the male 
paternal relatives, tbe cousins. The Chief Justice, in giving his judgment 
in the present case, quotes a book with which we are not familiar here» 
but which seems to be well known in Bombay and to be considered and 
treated as an authority there.” Later, after quoting a portion of Sir 
tVT . Sausso’s judgment, which deals with the application of tbe Mayukha and 
Mitaksbara to this point, the judgment proceeds : “ Their Liordships desiro- 
not to be understood as expressing an opinion that the general course said 
to be taken in Bengal upon this subject, or upon tbe construction of tbe 
word ‘ brethren’ is wrong: but certainly neither are they satisfied that the 
construction put on tbe passage in the Mitaksbara, which has been men¬ 
tioned and generally adopted, as it seems, in Bombay wrong. Their Liord¬ 
ships come to tbe conclusion that tbe general rule in Bombay has long been, 
and is to treat tbe sisters as heirs to the brothers, rather than the paternal 
relatives of the description of the present plaintifi's. Accordingly their 
Lordships [573] think that they may safely and properly in the present 
instance adopt or accept that rule. They consider that, in Bombay at 
least, the sisters in such a case as this are heirs of the brother.” Their 
Lordships then dismissed the appeal. 

I have read at length from these judgments, because they are the 
foundation on which the whole of Mr. Setlur’s argument for tbe sister has 
been built up, and because that argument went tbe length of suggesting, 
that these judgments, if not alone, yet in the light of the gloss latter on 
placed on them by Sir M. Westropp. were actually decisive of tbe 
point with which we are now concerned. The ratio, however, of the 
decision appears to me to be this, that in Bombay there was a general 
usage under which sisters were preferred to male consins, and that if this 
could not be supported by the text of the Mitaksbara, a point on which 
no certain pronouncement was made, still it had tbe express sanction 
of the Mayukha. which alone was sufficient. In neither Court, as it seems 
to me, was it decided either that Balambhatta’s view of the extended 
meaning to be given to the word ' brethren ’ was correct ; or that, if it 
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'Was, bhe exacb position of the sister in the line of heirs was to be deter¬ 
mined by the text of the IS^itakshara as interpreted by Balambbatta and not 
by the Mayukha. 

The next case in which the position of the sister in the line of heirs 
came directly in question is Sakharam v. Sitabai (1) beard in 1879 by 
the Chief Justice Sir Michael WesMopp and Mr. Justice Kemball. The 
case came from the Thana District, where, in the opinion of the learned 
Judges, the law of the Mayukha prevails, and the competition was beween 
a sister and a half-brother ; it was held that the sister was the preferential 
heir. 


Now, it must be noticed that, whether the Mitakshara as interpreted 
by Balambhatta or the Mayukha in fact governed the case, the result 
would have been the same, for, according to each, the sister is entitied to 
preference to the half-brother Therefore, the relative value of these two 
authorities did nob come in question. Still groat reliance has been placed 
by Mr. Setlur on certain passages in Sir M. Wesbropp's judgment, 
[574] which attribute to Vinayak Anandrav's case the result uf having 
decided that in Bombay Balambhatta’s doctrine is established. The first 
of these passages is at p. 360 of the report, where the Chief Justice says : 

It will be observed that Nilakantba declines to adopt the construction of 
bhe word ‘ hrobhreo ’ maintained by Nanda Paudita and Balambhatta as a 
ground for introducing the sister into the order of heirsi(Vyav. May., Chap. IV, 
s- VIII, pi. 16) hub effects that purpose bv treating her as a qotraja 
sapinda next to the paternal grandmother {Ibid. pi. 18, 19). His rejection 
of Nanda Pandita's and Balambhatta's construction of the word ‘ brethren,' 
which occurs as well in the original text, of Yajnavalkya, II, pi. 135, 136, 
as in the Mitakshara, Chap. II, s. I, pi. 2, (where ihe order of succession bo 
aman who dies separate and without leaving issue is set forth), and Chap.II, 
8. IV, pi. 1, was nob adopted either by the Supreme Court, or by tbe 
Privy Council in Vinayak Anandrav v. Lakskmibai (2) in which the 
decision, whereby the sisters were preferred to oaternal first cousins of the 
propositus, was rested as well on Nanda Paodita’s and Balambbatta’s 
construction of bhe term ‘brethren’ in the Mitakshara,as upon Nilakautha’s 
mode of bringing in the sister as an Ueir. A perusal of tiie judgments of 
the Supreme Court and Privy Council shows clearly that they rested 
their decision on both grounds.” 


Then lower down the Chief Justice says (p. 363) : ” The decision in 
Vinayak Anandrav v. Ltakshmxbai (2) was partly rested upon tbe Mayukha 
and partly, as we have seen, on the special construction given to the 
Mitakshara by Nanda Pandiba and Balambhatta, and has been frequent¬ 
ly followed but a few linos further on I find this : “ But the Mayukha, 
which was, as wo have said, the main foundation of the decision of the 
Supreme Court and Privy Council, expressly gives to bhe sister a place 
in the order of heirs above half-brothers (vide Vyav. May Chan IV 
s. VIII. pi. 16, 20).” 

At p. 369 of the same volume is bhe case of Dhondu v. Gangabai 
decided by Sir Michael Wesbropp and Mr. Justice F. D. Melvill, where 
in a case also from the Thana District, it [575] was held that a sister 
succeeded m preference to a remote male relative. Beyond asserting 
the claim of a sister as an heir the decision throws no light on bhe present 
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This brings me to the case of Kesserbai v. Yalab Raoji (1) in which 
the principal contest was betweeo a half-sister, a stepmother and an node’s 
widow : the preference was accorded to tbe half-sister. The use that is 
sought to make of this case is the reiteration in it by Sir Michael Westropp 
of the acceptance in this Presidency of Balambhatba’s doctrine, which 
would include sisters. Special reliance was placed on that portion of the 
judgment commencing at p. 202 of the report, where it is said : “ In the 
present case of a half-sister it is important bo remember that the law in this 
Presidency on the succession of the full-sister does nob rest solely upon 
either of the two great authorities here, the Mibakshara and the Mayukha, 
bub is built upon them both being taken conjointly. An examination of the 
oases as to the succession of a sister in West and Biihler’s Work (2nd Ed.» 
182 to 185) shows that both of those authorities are quoted by the shasbris 
in support of their opinions in favour of the sisber. Their standing 
reference to tbe Mayukha is p. 140, line 1, corresponding with Chap. IV, 
s. VIII, pi. 19 in Borrodaile’s translation. One of them also refers bo 
p. 134, 1, 4, corresponding with Chap. IV, s. VIII, pi. 1 of Borrodaile’s 
translation, which is merely a transcript of tbe text of Yajnavalkya, to 
which we are now about to refer. The only relevant reference of the 
shastris to the Mibakshara is fol. 55, p. 2, line 1. which corresponds 
with Chap. II, s. 1, pi. 2 of Oolobrooke's translation. That passage, so 
translated, fui'nishes the order of succession on tbe failure of sons princi¬ 
pal and secondary, and runs thus :—‘ The wife, and the daughters also, 
both parents, brothers likewise, and their sons, gentiles, (gotrajas), 
cognates ibandhavas), a pupil and a fellow student; on failure of the first 
among these, the next in order is, indeed, heir bo the estate of one wbo 
departed for heaven, leaving no male issue. This rule extends to ail 
(persons and) classes.’ This is only an echo of the texts 136, 137 in II 
Yajnavalkya (bv Roer and Monbriou) which are as follows :— 

[676] If a man depart this life without male issue: (i) his wife, 
(ii) his daughters, (iii) his parents, (iv) his brothers, (v) the sons of brothers, 
(vi) others of the same gotra, (vii) kindred more remote, (viii) a pupil, (ix) 
a fellow student—these succeed bo the inheritance ; each class upon failure 
of the one preceding. This rule applies to all the castes. Amongst none 
of these nine classes is the sister expressly mentioned ; but inasmuch as 
the shasbris have referred to this passage in the Mibakshara in support of 
her right bo inherit and her place in the order of heirs, they must have 
understood that she was included in one of these nine classes. Looking 
at the place which they have generally assigned to her, it appears to us, 
they must have intended to refer either to class iv, vtz., the brothers, or. to 
class vi, the gotrajas (gentiles) ; but bearing in mind the meaning in which 
the term * gotraja ' is used hy the Micakshara, viz., belonging to the same 
family ’ (West and Biihler, p. 179. 2nd Ed.), it is difficult to suppose that 
the sbastris meant to refer to tliac class as found in the Mibakshara. Sisters, 
when married, belong to tbe gotra, of their husband, not of their father or 
brother. There would remain, then, only the fourth class, brothers ’ as 
explained by the commentators on the Mibakshara, Balambhatta snd 
Nanda Pandiia ; those observations are confined to the vyavasthas of the 
shastris so far as they call the Mibakshara to their aid. Some of them 
indeed stylo the sister a gotraja. That, however, must be in relation to 
the Mayukha’s doctrine as to her. and in the sense that she was born in 
the gotra, nob that she belonged to it after marriage. ' 
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The leading Bombay case, Vinayak Anandrav v, Lakskmibal (l), on 
the question of sister’s claim to succession, fully upholds the view that 
her right has been rested on the Mitakshara as well as upon the 
Mayukha, though perhaus mainly upon the latter. In saying that it has 
been based upon the Mitakshara, we mean, upon it as interpreted by 
Balambhatta and Nanda Pandita. On the passage in the Mitakshara 
(Ohap. II, s. IV, pi. l), where it is stated that ' brethren ’ rank next in 
succession after the father of the deceased propositus. Mr. Colebrooke’s 
note as to the term * brethren ’ is : “ The commentators, tS77] Nanda 
Pandita and Balambhatta, consider this as intending brothers and sisters in 
the same manner in which * parents ’ have been explained * mother and 
father’ (s. Ill, pi. 2) conformably with an express rule of grammar (Panini, 
1, 2, 68). They observe that brother inherits first, and, in bis default, the 
sister. This opinion is controverted by Kamalakar and by the author of the 
Vyavahar Mayukha. The objection of the latter to this interpretation of 
the term ‘brethren’ occurs in the Mayukba, Chap. IV, s. VIII, pi. 16, but 
this portion of Nilakantha’s doctrine was not accepted either by the 
Supreme Court or by the Privy Council in Vinayak Anandrav v. Lakshu- 
mibai. 

Much, too, has been made of the passage at p. 207 of the report, where 
the learned Judges say ; “ Both the Mitakshara and the Mayukba agree in 
postponing half-brothers to full-brothers ; but the Mayukha brings in the 
paternal grandmother in co-parcenary with the half-brother, a provision 
which has never been known to be enforced, and postpones the latter 
to the sons of the full-brothers, whom it also places before the paternal 
grandmother and the sister. Vandravan not having left any brother or 
brother’s son. it is unnecessary to decide in this case whether a full- 
brother’s son should be placed according to the Mitakshara, i.c,, afer half- 
brothers, or according to the Mayukha, i.e., before both the paternal 
grandmother, the full sister and the half-brother although possibly the 
decision in the present case may affect that question. It has been decided 
that bbe full-sister ranks in this Presidency before the half-brother 
(Sakharam v. Sitabai") on the. authority of the Mayukha and of the 
Mitakshara as interpreted by Balambhatta and Nanda Pandita.” 

It was suggested, that in the light of this passage there was an 
irresistible inference that it appeared to those learned Judges their decision 
covered the question as to how a sister's position was to be ascertained 
and that it was in favour of her rankiog higher in the lino of heirs than 
a brother's son. 

I think the argument seeks to extract from this judgment more 
than it contains. II Sir M. Westropp’s opinion be accepted as fro the 
establishment of Balambhatfra’s doctrine in [5783 Bombay—I will later 
refer to this point — then a conflict as to t.ho position of the sister 
may arise. Bub except so far as the judgment seeks to bring that conflict 
into prominence. I see nothing in the judgment that atfocts the point. I 
say so, because, if the conflict exists there, it can only he settled by deter¬ 
mining which is to carry the greater weight, the Mitakshara (perhaps it 
would be more correct to say the Mitakshara as intorprefcod by Balam¬ 
bhatta) or the Mayukha. and on that this particular judgment throws 
absolutely no light. And this for a good reason ; because, to vvhichover 
authority recourse were had, the result would have boon the same. 
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I have said that the judgment does bring into prominence the conflict- 
between the Mitakshara and the Mayukha, and this demands a word of 
explanation. 

In this case Sir M. Westropp did not rest with re-asserting that 
Balambhatfca's doctrine was established by Vinayak Anandrav's case 
but bo at p. 20r> expresses the opinion that the shastris must have relied on 
Balambhatta's doccrine. I have already dealt with this point in an earlier 
part of my judgment, and I need not here re-state my views on this point. 

At p. 210 of the same volume is the case of Lakshyni v, Doda in- 
which it was held that a full-sister is the heir of her deceased brother in 
preference either to his step-mother or paternal first cousin. But it throws 
no light on the present question. 

At p. 214 is the case of Birti v. Khandu^ which decided that a sister 
succeeds in preference to his cousin on the paternal side one degree removed. 
The direct bearing of the case on that now before us is the following- 
remark of Sir M. Westropp on Vinayak Anandraiy’s case :—“ Both the 
Privy Council and the Supreme Court there acted as well on the 
Mitakshara interpreted by Nanda Pandit and Balambhatta as on the’ 
Mayukha." 

From this examination of the cases it will, I think, be seen that the 
authority in favour of the view that Balambbatta’s doctrine has been 
accepted in Bombay is Sir M. Westropp’s opinion to that efleot. That 
opinion is entitled to the greatest respect even though it may not have been* 
necessary for the C979] decision of the case in which it was pronounced. 
But, so far as it purports to rest on Vinayak Anandrav’s case —and 
that seems to be its real basis—I think it proceeded on a misapprehension 
of what was actually decided in that case. In thisoconneotion the remarks 
of Sir Charles Sargent in Parvati v. Ganpairao (1) are pertinent. He 
there says : “ It was said that a ‘ son ’ is to be construed as including a 

‘ daughter ’ as ‘brethren* was interpreted as including ‘sisters’ by Nanda 
Pandit. But that mode of interpreting has been much controverted, as- 
may be seen by the discussion of the authorities in the judgment in 
Vinayak v. Lakshmihai which was decided upon the authority of the- 
Mayukba.'* 

This is the last case which bears directly on the question whether 
Balambhatta’s doctrine is part of the law of Bombay, but before leaving 
this subject I would wish to refer to the opinion of a very able lawyer 
and Sanskrit scholar, the late Mr. Mandlik, who was specially conversant 
with the law of this Presidency. At p, 370 of bis Hindu Law he says : 
“Balambhatta alone includes two more females, namely, the sister and the 
daughter-in-law. Her reasoning is defective. If new reasons had to be 
given for the first time one or two Smriti texts may be cited to support 
the ioolusioD of the above two, but that would be making now law, and- 
would be open to the charge of symbolical reasoning, which has been so- 
often condemned.” 

The conclusion, therefore, to which I come on a consideration of all 
the authorities is that there is no actual decision that Balambhatta s- 
doctrine has been accepted here, though there are the opinions to which 
I have referred in favour of that view ; and I further tbiuk that it has not- 
been shown that the doctrine is part of the law to be administered in the 
island of Bombay. 


(1) 18 B 177 (183). 
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If I am right in this conclusion, no conflict arises ; and both under 
the Mayukba and the Mitaksbara as interpreted here tbe sister comes in 
as a gotraja sapinda and as such must be postponed to the brother’s son. 

But if I am wrong in this, and if the true view be that Balam- 
bhatta’s doctrine has been accepted here, then it remains to consider 
whether that doctrine or l^ilakantha’s opinion is to prevail. 

[580] Now for the sister it has beau argued that in this view there is 
a conflict between the Mitakshara and the Mayukha, and in such a conflict 
the former must prevail. I feel some doubt as to whether tbe conflict is 
so much one between tbe Mitakshara on the one side and the Mayukha on 
the other, as a contest between Balambhatta’s view and Nilakantba’s view 
of the Mitakshara. Now, if it were merely a question as between 
Balambhatta and Nilakantha. there can I think be no doubt that Nila- 
kantha woula prevail. 

But for the sake of argument I will assume that the conflict is between 
the Mitakshara and the Mayukha. and that it is necessary to determine 
which is to govern in this case to the exclusion of the other. Now it has 
to be borne in mind that in this case we are concerned with the succession 
to the property of a deceased resident of the island of Bombay, where 
admittedly the Mayukha is most highly esteemed. 

The first case to which I will refer is Vijiarangam v. Zjnkshumaii (1) 
decided in 1871 by Sir M. Westropp and Mr. Justice West. It was there 
said by the Chief Justice at p. 273 : “Tbe question of Hindu law arising 
from these facts is a diflicult one ; but looking (as I think we are in this 
island bound to do) to the Mayukha for the law to regulate this caso.Thama- 
bai must bo regarded as the legal representative of Yeaubai. ” Then in 
Babajz v. Anandrav (referred to in 12 Bom. H. G. R.. p. 68) the doctrine 
of the Mayukha was preferred by Sir Charles Sargent to that of the 
Mitakshara in a case of inheritance between parties resident in the island 
of Bombay. 

In Lallubhai v. Mankuvarhai (,2) Sir M. Westropp says; “ Manu, 
the Mitakshara and the Mayukha are the reigning authorities in this 
Presidency. In the island of Bombay a general—I do not, however, 
by any means say universal—predominance has been given by our 
predecessors in the Recorder’s, Supreme and High Courts to the Mayukha 
over the Mitakshara. partly perhaps they found it more frequently quoted 
to them than the Mitakshara, and partly perhaps because the Mayukha 
was very much praised and followed in Gujarat. Bombay having 
formed a part of the [581] ancient kingdom of Gujarat before the cession 
of the former to the Portuguese, and partly because the Mayukha was the 
more modern treatise and might be supposed to embody to a considerable 
extent such variations in usage as bad occurred during the long period 
which intervened between its composition and that of the Mitakshara.” 
And at p. 421 ho says: “Those authorities and instances of female 
gotrajas already specified render it unnecessary, I think, to endeavour to 
fortify our opinion by resort to the ambiguous case of a sister, whom 
Nilakantha in the Vyavahar Mayukha brings in as an heir after the 
paternal grandmother, which the sister undoubtedly is in this Presidency.” 
Here, then, the Chief Justice declares himself in undoubting terms 
T? view of the Mayukba. and against the doctrine of 

Balambhatta. and curiously he supports this opinion by reference to 
vinayak Anandrav's case.. 

(1) 8 B.H.O.R. 244. 
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In Choiay hall v. Ckunnoo hall (1) the poinb is thus referred to r 
** With regard to the case most relied on in the Sigh Court of Bombay, it 
would seem to have been there admitted that, after the decisions which 
have taken place, tbe daughter’s estate according bo the Benares school 
was a restricted one. The family of Tbakoordas is governed by the law 
of that school. Certainly it is nob governed by the law of the Mayukha, 
which was held bo be tbe governing law in the Bombay case.*’ 

Mr. Justice West in Bhaqirthibai v. Kahnujirao (2) speaks of the 
special and almost paramount autboriby which tbe Vyavabar Mayukha 
has gained in Gujarat and in the city of Bombay is nob recognized in 
other parts of this Presidency.” 

The proper inference, as it seems to mo, to be drawn from these 
authorities is that the sister’s place as an heir in the island of Bombay 
must be determined by tbe text of the Mayukha, which must on this point 
prevail over the doctrine of Balambhatta. Tbe result is in consonance 
with the view expressed by the shasbris in the cases cited at pp. 461 to 
467 of Messrs. West and Biihler’s book, it accords with the opinion of Sir 
M. Westropp expressed in Vijiaranqam v. hakshuman to which I have 
already referred, and it agrees, for what it may be worth, with the order 
[582] in which these two claimants are entitled to perform the pretashra^ 
dhas according to the Nirnaya Sindhu. 

I now pass on to consider whether the brother’s son or the deceased 
son’s daughter has the better claim. Now ibis clear that the brother’s son 
dads a place in the compact series of heirs, while the son’s daughter is not 
to be found there. Is she to be included by any rule or principle of Hindu 
law ? Mr. Setalvad’s argument for the son’s daughter is that tbe compact 
series of heirs is not exhaustive, or exclusive, and judged by the test of 
propinquity,—that is to say, the number of common particles,—the son’s 
daughter is entitled to come in above the brother’s son. 

Tbe point is covered by an authority binding on us. I refer to Venilal 
V. Parjararyi (3), whore it was held by Jardine and Hanade, JJ., that a 
daughter’s son was not a qotraja sapinda. If this be so, clearly she 
cannot claim to rank above any one in the compact series of heirs. But 
even if it were open to us to hold a daughter’s son to bo a qotraja sapinda^ 
it would not help her claim hare, for it is well established that persons 
who claim as answering a general description come in after those whose 
order of succession is specifically fixed. Thei'ofore, I think, as against 
tbe son’s daughter, the brother’s son must have the better claim. 


The result is that, in my opinion, Gursandas, tbe brother’s son, is 
entitled to succeed. 

The costs of all narties will come out of tbe estate, those of the exe¬ 
cutors as botwoen attorney and client, and for the purposes of taxation 
the case will be treated as a long cause. 

Bussbll, J.—The original plaint in this suit was filed on the 3rd of 
February, 1900, by Mulji Purshotam and Gursandas Natba, tbe surviving, 
executors of the last will of Kessowji Jadhavji, against the said Gursandas 
Natha and the other surviving representatives of the said Kessowji Jadhavji, 
praying that it might be declared who in the events that have happened 
is more entitled to the residue of the estate of the said Kessowji Jadhavji. 
The pedigree G to the plaint shows the present representatives of the^ 
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said Kessowji Jadhavji. At the hearing on the 20bh July, 1900, it 
[583] was directed that the son of Oursandas Natba should be struck out 
as one of the plaintiffs : and it was further directed that the plaint should 
he treated as an originating summons under the rules of this Court. An 
originating summons was accordingly taken out before me in chambers, 
and the suit must be treated as if an originating summons had been taken 
out, and a plaint filed therewith as usual, in the first instance. 

The said Kessowji Jadhavji was a Cutchi Bhatia (i. e. by caste a 
Bhabia who came originally from Gutch) and died in Bombay on the 96h 
day of February in the year 1886, leaving moveable and immoveable 
property of very large value, which was admitted to have been entirely 
sell-acquired by him during the many years he had carried on business 
there. He made his last will on the 8bh of February. 1886, probate 
thereof was obtained on the 7th of March, 1887, and a copy thereof is 
annexed to the plaint and marked A. It having been held, in suit 
No. 185 of 1887 filed in this Court, by the final judgment of the Judicial 
Comcnittee of the Privy Council on the 12bh day of July, 1898. 
that Karamsi Madbavji, in the said will referred to, was entitled to no 
interest in the estate of the said Kessowji Jadhavji, it follows that there 
is an intestacy in respect of the residue of the estate of the said Kessowji 
Jadhavji. 

The said Kessowji Judhavji at the date of his death left him surviving 
only three near X'elatives, i.e., the first defendant. Cursandas Natba, the 
son of his predeceased brother. Natba Jadhavji, his sister Devabai (who 
died on the 4th October, 1897, after him, leaving the recresentatives speci¬ 
fied in the said pedigree and in paras 8 and 12 of the phiint). nnd the 
8bh defendant Kesserbai, daugluer of bis predeceased son Liladhar 
Kessowji. 

The question in this case is whether, at the death of the said Kessowji 
Jaribavji, tbe first defendant bis brother's son, the 8th defendant his pre¬ 
deceased son’s daughter, or the said Devabai his sister, are or were his 
nearest heirs or legal representatives, respectively, according to Hindu 
law. This question has been so fully discussed in the judgment of the 
learned Chief Justice, which has just been delivered, that it is almost un¬ 
necessary for [584] mo to deliver a separate judgment, and I only do so by 
reason of the importance of the question on a point, of law and its import¬ 
ance to the parties concerned. 

I propose, in the first place, to discuss the question as lying between 
the said first defendant, tbe brother’s son of the testator, and his said 
sister, Dovabai, and in doing so to cite the various texts and text books 
and other authorities on the point, and then to discuss the caso of F^na- 
yak v. Lakfikmibai (1), which has boon so strongly relied upon in the 
argument of Mr. Setlur for the representatives of the said Devabai. 

In the Mibakshara, II, L. D., it is stated that “ the wife and the 
daughters also, both parents, brothers likewise, and bhoir sons, gentiles 
\<jotrajas)t cognates {bandku^). a pupil and a fellow student : on failure of 
first of these, the next in order is indeed heir to the estate of one who has 
departed for heaven, leaving no male issue.” Seo Sarvadhikari, Tagore 
Law Lectures, Lecb. XII. p. 561. 

Vyavahara Mayukha. Chap. IV. s. viii. pi. 16. it is stated {inter 
aha) in default of the mother the uterine brother, in default of him his 
son.’ 
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PI. 18 : ** In default of brother’s sods succeed the gentile relations 
igotrajas) within the 7th degree, being connected by funeral oblations 
i&aptndas). The first of these is the paternal grandmother, from this 
text of Manu : * The mother also being dead, the father’s mother shall 
take the heritage (on failure of brothers and nephews).’ ” 

PI. 19 : “ In default of her. comes the sister : under this text of Manu 
To the nearest sapinda, male or female, after him. in the third degree, 
the inheritance next belongs." 

PI. 20 : “ On failure of her, the paternal grandfather." 

In Nirnaya Sindhu. p. 219, cited in 2 Beng. B. R. at p. 35 it is stated 
The sister’s von is expressly recognised," e.g. “ In default of the 
brother’s sons, the father, mother, daughter-in-law, the sister and her sons, 
are entitled to perform the shradh because they are the heirs." 

[5853 Messrs. West and Biihler (3rd Bd.), p. 11. say : “The iaw of 
Gujarat in some cases, it seems, alters the orders of the authorities and 
places the Vyavabara Mayukha before the Mitakshara. As an instance 
may be quoted the case of a sister’s succession to her brother’s estate, 
immediately after the paternal grandmother, which, in accordance with 
the Mayukha. is allowed in Gujarat.” The same authors at p. 467 put 
Q. 7 : “A man separated from the rest of the members of his family. 
Afterwards he died. His sisters claim the right of inheritance. The 
grandmother and the nephew of the deceased have objected to their claim. 
The question is. which of these relations is the heir of the deceased ? 

“Ads. If the deceased was a separated member of bis family, and 
if be had no son, his nephew is his heir. When there is no nephew, the 
mother of the deceased’s father, and in her absence, his sisters are his 
heirs. Surat. October 11th, 1845 " 

Again at p. 467. “Q. 4 : A man died. He has left neither a wife nor 
children. His sister and her son claim to be his heirs. The question is, 
which of these should be considered tbe heir? 


< ( 


Aos.—If there are none of the man's following relations, viz.'. 


a son, 
a wife, 
a daughter. 


a daughter’s son, 
the mother, 
the father. 


a uterine brother, 
a half-brother and 
a brother’s son. 


a gotraja relation becomes the heir, and among the gotraja relations, the 
father’s mother is to be preferred to all others. Tbe next gotraja and heir 
is the sister, and then the sister’s son. Ahmedabad, April 20th, 1847.” 

It will be observed that both these answers come from Gujarat ; see 
also West and Biihler, p. 114. 

In Mavne’s Hindu Law (5th Ed.), s. 490, it is said : “ In Western 
India, sister is 'jonsidered a sapinda by virtue of her affinity to her brother 
(s. 488). She is ah>o considered a gotraja sapinda, on the ground that 
this term is satisfied by her having been born in her brother’s family, and 
that sue does not lose her position as a gotraja by being boro again in her 
husband’s gotra, up.)n her marriage. That being so, her place among tbe 
golrajas is determined by nearness of kin, and is settled to be between the 
grandmother and grandfather." 

[5863 In the year 1884, a bill entitled Khoja Succession Bill was 
drawn up ; and for the purpose thereof (as appears from the Bombay 
Government Gazette, 18th July, 1884, p. 35) a statement was prepared by 
the Honourable Mr. Melvill, the President of the Commission appointed 
to draw up tbe Bill, which shows tbe following order of succession to the 
separate property of a deceased Hindu in Bombay, according to Hindu 
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law, ad follows :—(1) sods, (2) grandsons, (3) great-grandsons. (4) widow, 
^5) daughter, (6) daughter's sons, (7) mother, (8) father, (9) brothers, 
(10) half-brothers (11) brother's SODS, (12) half-brother’s sons, (13) grand¬ 
mother, (14) sister ^according to the Mayukba),(16) grand-father, (16) more 
distant relations. 

No doubt by the decision in Sakharam v. Sitabai (1) it must bo taken 
as established that the full sister takes precedence over the balf-brottier,. 
but I shall hereafter show that that case does not establish the proposi¬ 
tion that the lull-sister takes before the brother’s son, and, having 
regard to the authority upon such a question of the late Mr. Melvill, I 
think this table is entitled to considerable weight. Again, in Vithalrao 
V. Hantrao (2), Hanade, J., says : “ The half-brother comes in only after 
brother, brother’s son, grandmother and sister as a qotraja sapinda along 
with the grandfather/’ 

It appears to me, therefore that the above texts and authorities 
would be sufficient to entitle us to hold that, according to Hindu law in' 
Bombay, the brother’s son takes precedence over the full sister. 


Mr. Setlur, however, who argued the case in support of the claim of 
the siscer, relied strongly upon the decision in VinayaU v. Ijakshmibai^,^') 
and certain obner cases in which that was followed. It becomes, there¬ 
fore, necessary to discuss these cases in some detail. 

In VinayakAnandrav's case (3) a suit was filed by plaintififs, who 
were the sousof a separated brother of a Hindu who had died leaving a 
widow, an infant son. three daughters and a brother, the plaintififs’ 
father, to have themselves declared entitled bo the [387] estate and 
effects of the deceased, their father’s brother. The said deceased had 
left considerable self-acquired property. The defendants demurred on 
the ground that the plaintiffs were not the heirs or legal represent¬ 
atives of their deceased uncle or nis son. The Bombay High Court 
in their judgment set out {inter alia) paras. 16, 17, 18 and 19 of 
the Mayukba, which I have above referred bo, and continue as fol¬ 
lows:—“Considering the high authority of bho Mayukba on this side of 
India, this alone might seem sufficient to establish the position that the 
sister comes next in order of inheritance after the paternal grandmother, 
bub according to certain commentators on Mibaksbara, the sister comes 
next in oxxlor of inheritance after the brother. The passage in the Mitak- 
shara is contained in the first paragraph of chapter 2, s. 4 : “On failure of 
the father, brethren share the estate.” Nanda Pandita and Balainbhabta, 
says Mr. Colebrooko in his note on this passage, consider that as 
including “ brothers and sisters ” in the same manner in which “ parents’’ 
have been explained “mother and father,” and conformably with an 
expressed rule of grammar They observe that the brother inherits first, 
and in his delaiilc the sister. This opinion Mr. Colebrooke states is 
controverted by Kamalakar and by the author of the Vyavahar Mavukha. 
After discussing this question the judgment goes on : “It would appear on 
the whole a safe proposition to lay do%vu that in this part of India oven 
if tVjo opinion bo not established that the term ' brother’ includes sisters 
and, therefore, if sisters do nob inherit on failure of brothers or brother’s 
sons, yet at all events that the doctrine of IMayukba must he heUi to 
prevail and that sisters come next in succe-ision to the paternal grand¬ 
mother. Either doctrine, however, will entitle the sisters’ heirs to succeed 
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to the inheritance of Gajanan (the deceased’s son) upon the death of 
Lakshmibai (the widow).” 

In this passage, it appears to me that the words or brother’s sons ’* 
are of the utmost importance, for those words clearly put the brother’s sons 
next to the brother. The Privy Council, after citing the abovementioned 
passages of the IMayukha, state that they are not prepared to say that the 
construction put upon the passage in the Miibaksbara in question, and gener¬ 
ally adopted as it seems iu Bombay, is wrong. They go on to say. “ Their 
Lordships [5883 come to the conclusion that tbs general rule in 
Bombay has long been and is to treat the sisters as heirs to the brothers 
rather than the paternal relations of the description of the present plaint¬ 
iffs * * They consider that in Bombay at least the sisters in such 

a case as this are the heirs of the brother.” It will be observed that the 
Privy Jouncil do nob refer in any way to the brothers’ sons and limit 
their judgment to considering the sisters in such a case as the present as 
the brothers’ heirs. I cannot treat this judgment as laying down or 
intending to lay down any course of inheritance different from that which 
is stated in the authorities I have referred to. Moreover, that case was 
decided on demurrer, and was not directed to the locating of sisters in 
the line of inhoritance, and the estate had been separately acquired by the 
father of the sisters. I observe also that at p. 117 of West and Buhler 
this case is cited in support of the statement *' that in Gujarat and in the 
island of Bombay, the Mayukha partially prevails over the Mibakshara, 
and the sister is there allowed to inherit immediately after the paternal 
grandmother.” 

Again, in Sakfiara^n v. Sitabaiil) the question lay between the full- 
sisier and the half-brother, and the full-sister was held entitled to succeed 
as heir to the estate of her deceased half-brother. I cannot find anything 
in that case to lead to the conclusion that the sisters are entitled to 
preference before brothers’ sons. On the contrary the texts cited at 
p. 363 of the report say that the sister is next entitled to take the share. 
“This concerns him who leaves no issue, &e.” 

Again, in Dhoyxdxi v. Gangahai (2), the sister was preferred to a very 
remote male relative of the deceased. In Kesserbai v, Valab Raoji (3). 
Keet'Oibai, che widow of one Soondordas, filed the suit against the 
executors of one Hassibai and against the lessee of certain property, 
one Indorji Nursey. It appeared that one Jaitha, the brother of the 
plaintiff’s deceased husband, married Maneckbai, who bad a son Vandravan 
who married Avalvahu, both of whom died without issue in 1846. Jaitha 
married secondly Hassibai, who died in 1876. Hassibai had two daughters, 
[689]Ratan who died in 1854and Ladcoover who died in 1863, both of whom 
were survived by their husbands, who were living at the date of the suit. 
The defendant executors contended that on the death of Vandravandas* 
widow his estate devolved either upon Hassibai as her shridhan or upon 
Hatan and Ladcoover, Vandravan’s half-sisters, subject to Hassibai’s right 
for maintenance. It was held that in Bombay the sister and half-sister 
inherit in priority bo the step-mother and the paternal uncle’s widowr 
After referring at p. 201 bo th© text which I have above referred to from 
I. L. R., 3 Bom., Westropp, O. J., in delivering judgment says at p. 207:- 
Both the Mibakshara and the Mayukha agree in postponing half-brother 
to full-brothera, bub the Mayukha brings in the paternal grandmother in 
oo-parcenary with the half-brother—a provision which has never been 

(1) 3 B. 363. (2) 3 B. 869. (3> 4 B. 188. 
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known to be enforced—and postpones the latter to the sons of full brothers 
whom it also places before the paternal grandmother and the sister. 
Vandravan not having left any brother or brother's son, it is not necessary 
to decide in this case whether a full-brother's son should be placed accord¬ 
ing to the Mitaksbara, i,e., after the half-brother, or according to the 
Mayukha, i.e., before both the paternal grandmother, the full-sister and 
the half brother, aUhough possibly the decision in the present case may 
affect that question. It has been decided that the full-sister ranks iu this 
Presidency before the half-brother (Sakhara7ri,v. Sitabal, ubi supra) on the 
authority of the Mayukha and of the Mitakshara as interpreted by Balam- 
bbatta and Nanda Pandita." According to this dictum, therefore, it would 
appear as if tbe sister should take precedence of the brother’s son ; but 1 
find at p. 491, I. Ij. R., 2 Bom. {Lalloobhai v. JJadcooverhai) tbe learned 
Chief Justice says: “ Those authorities and the instances of female gotrajas 
already speciBed render it unnecessary, I think, to endeavour to fortify our 
opinion by resort to tbe ambiguous case of a sister whom Nilakantha in 
the Yyavahara Mayukba brings in as heir after the paternal grandmother, 
which the sister undoubtedly is in this Presidency.” 

The conclusion I have arrived at on this point is that the brother’s 
son being a sapinda (see Mayne, s. 463) takes precedence over the sister, 
who is a golraja sapinda. According [6903 to the MitaJ^shara, Mayukha 
and Manu ix, 217, " gotraja ” designates tbe paternal grandmother. (2) the 
gotraja sapindas. After the paternal grandmother the Mitaksbara names 
tbe following gotrajas as entitled to inherit the property of a separated 
male Hindu : — (1) the paternal grandmother. (2) the father’s brothers, 
&c. ; see West and Buhlor, p. 116. The Mayukha lays down the following 
order :—(1) The uterine sister. (2) the paternal grandmother and tbe half- 
brothers as joint, heirs, fee., etc., : see West and Buhler, 117. Consequently 
as between Devabai and the first defendant, the first defendant is entitled 
to succeed. 

As to the 8th defendant Kesserbai, I am of opinion that the claim 
fails. Mr. Sotalvad on her behalf was compelled to address to this Court 
the same argument as he addressed to tbe Court in Veuilal v. Parjaram (1), 
but without success. That case seems to me to be directly in point, for 
there it was decided that according to Hindu law, the daughter of a 
pr'?deceased son of the propositus is not a gotraja sapinda. Nor is this 
daughter mentioned in any of the sacred texts. 

Costs of all parties out of the estate ; those of executors as between 
attorney and clients. To be taxed as a long cause. 

Attoijje>s for plaintiffs;—Messrs. Nanii and IIornuLsji. 

Attorneys for defendants Nos. 1 and 3 :—Messrs. Nanuand Hormtisji. 

Attorneys for defendants Nos. 2, 2a. 2b, 2c :—Messrs. Little and Co. 

Attorneys for defendant No. 5:—Messrs. Payne. Gilbert and Sayani. 

Attorneys for defendant No. 8 : — Messrs, ^a^isuklal, Damodar and 
Jamsetji. 
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[591] APPELLATE CIVIL. 

Before Afr. Justice Parsons and Mr. Justice Ranade. 


Lakshman Govind and ANOTHi£R {Original Plaintiff^s), Appellants 
V. Amrit Gopad and others {Original Defendants)^ Respondents.^ 

[28tb February, 1900.] 

Evidence —Indian Evidence Act (7 of 1872), ss- 13 and 43— Judgments—Judgments not 
inter partes— Admissibility of such judgments—Documents not objected to in first 
Court — Appeal — Practice. 

Judgments not inter paries, though not cooolusive as res judicata, are admiS' 
sible in evidence under s. 13 of the Evidence Act (I o£ 1872) to show the oonduofe 
of the parties, or particular instances of the exercise of a right, or admissions 
made by the parties or their predecessors in-title, or to identify property, or to 
show how it has been previously dealt with. 

^TS^hero parties to a suit, in order to save delay or expense or for any other 
reason, have agreed or not objected to tbe admission of certain evidence given in 
some former proceedings, although it is not strictly admissible, and the first 
Court has allowed this to be done, it is not open to tbe appellate Court to take 
objection to such a procedure and exclude tbe evidence. 

A, B and C were members of a joint Hindu family, each having a third share 
in the family estate. A assigned his interest in the joint estate to the plaintifis, 
who in 1897 filed this suit to recover by partition their one-third share in the 
property. B and C pleaded (inter alia) that A bad already relinquished his share 
in their favour by a release dated 7th August, 1885. 

The plainiifia relied upon the judgments in a former suit brought by certain 
creditors of A tn establish A’s title to a third share in the property. In that 
suit it had been decided that tbe release relied upon by B and C was a fraudulent 
and colourable transaction. 

Held, that tbe judgments in the former litigation, though not inter partes, 
were admissible under s. 13 of the Evidence Act (I of 1872). 

fF., 31 B. 143 <I5l)=9 Bom.Ii.R. 65; 2 Bom.Ii.R. C51 (652); 4 Ind. Cas. 997 = 139 
P.W.R, 1909 ; R., 14 O W.N. 285 = 7 M.E.T. 57 ; 21 Ind. Cas. 319=25 M.L.J. 
360 = (1913) ISI.W.N. 800 ; Cited, 14 Ind. Cas. 66=142 P.L.R. 1912 = 105 P.W.R, 
1912.3 


Second appeal from the decision of Kao Bahadur Vaman M. Bodas, 
Joint First Class Subordinate Judge, A. F., at Dhulia. 

Defendants Nos. 1, 2 and 3 were members of a joint Hindu family, 
each having a third share in the joint estate. 

Defendant No. 1 assigned his interest in tho estate to tbe plaintiffs, 
who thereupon in 1897 sued for a partition of the property. 

Defendant No. 1 did not oppose tbe claim. 

[592] Defendants Nos. 2 and 3 pleaded that defendant No. 1 bad 
relinquished his share in tbe property to them by a release dated 7th August, 
1885. 

This release bad been held to be fraudulent and collusive in a former 
suit fNo. 1556 of 1887) brought by certain creditors of defendant No. 1 to 
establish bis title to a third share in tbe joint estate. 

Tbe Court of 6rst instance sent for the record of the former suic and 
admitted in evidence the judgments of the original and appellate Courts in 
the previous litigation as well as the depositions of certain witnesses who 
had been examined in that ease. 

The deiendants did not object to the admission of this evidence in tbe 
first Court. 


Second Appeal No. 657 of 1899. 
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The Courfa held that the release was fraudulent and colourable, and 
awarded the plaintiffs’ claim. 

On appeal the Joint First Class Suboi'dinate Judge, A. P., held that 
neither the depositions nor the judgments in the former suit were admis¬ 
sible in evidence. He further held that the release was a bona-fide 
transaction and rejected the plaintiff’s claim. 

Against this decision plaintiffs preferred a second appeal to the High 
Court. 

N. V. Gokhale, for appellants. 

D. A. Khare, for respondent No. 3. 

JUDGMENT. 

Parsons, J.—The Judge of the lower appellate Court refused to look 
at certain evidence hied in the case. He says : “(Exs. 73 and 74) are copies 
of judgments in the two Courts. In the present case, the lower Court has 
solely relied on them in support of its conclusion. But it appears to me 
that those documents are not even relevant evidence in this case. The 
lower Court has also relied on (Exs. 75—79), which are certified copies 
of depositions of some of the witnesses examined in that case. It is 
admitted that all those witnesses are still living and ypt none of them is 
examined in this case. It is dear then that (Exs. 75—79), as also the copies 
of his judgments, Exs. 73 and 74 in the former case, must be left out of 
consideration altogether." 

[593j It is pointed out to us that the statement is not quite accurate, 
for (Ex. 75i is the deposition of a witness who was examined in the present 
case (Ex. 45). It is further argued that the judgments were, if not 
conclusive, at least relevant evidence, since in that former case the 
creditors of the defendant No. 1 claimed bo attach the properbv as being 
that of the defendant No. 1, and the defendants Nos. 2 and 3 relied on 
the partition deed of the year 1885 to prove that the defendant No. 1 
bud given bis share up to them, while in the present case the plaintifis 
claimed the property as the purchasers from the defendant No. 1, and 
the defendants Nos. 2 and 3 sob up the same partition deed in proof that 
the defendant No. 1 had no title, so that in both cases the point at issue, 
namely, the genuineness of the partition deed, was the same, and the 
parties also the same, namely, the defendant No. 1 by his creditors and 
assignees on the one side impeaching the deed, and the defendants Nos. 2 
and 3 on the other contending for the deed. 

There is a difficulty in accepting the argument as to the conclusive 
nature of the evidence, because the defendant No. 1 was not a party to 
the former suit, and his creditors and assignees do nob litigate under the 
same title. Tbe matter, therefore, is not res judicata, and the judgments 
would nob bo relevant,—that is, conclusive evidence under the provisions 
of s. 40 of the Indian Evidence Act. The argument, however, that the 
judgments are relevant evidence must be accepted. The existence of a 
judgment declaring that the partition deed set up by the defendants Nos. 2 
ant 3 was fraudulent, colourable and void as against the creditors of the 
first defendant is relevant in a case where the assignee of the first defend- 
and sues and the defendants Nos. 2 and 3 set up tbe same deed as a 
defence to the action. This is, wo think, clearly provided for by s. 43 of 
the Indian Evidence Act as deducible from the decision of their Lordships 
of the Privy Council in the case of Ditto Kunwar v. Kesho Prasad (1). 
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The relevancy of the evidence given by the witnesses in the former 
suit stands on a different footing. No doubt this evidence was not ad¬ 
missible in the present suit, because tbe witnesses who were alive ought 
to have been called and examined. The evidence [594] was, however, 
allowed to go in without protest on tbe part of the defendants, and, 
as a consequence thereof, tbe plaintiff cancelled his application to 
have his witnesses summoned. Under these circumstances it was not 
24 B. 89i=» fair of tbe Judge of the appellate Court to have questioned the admissi- 
2 Bom. L.R. bility of this evidence or right of him to have left it out of considera- 
386. tion altogether. 'When the parties, in order to save delay or expense 
or for any other reason, had refrained from calling persons who were alive 
and had agreed or not objected to the admission of evidence given by them 
in some former proceeding, albeit it was not strictly admissible, and 
the Judge of the first Court had allowed this to be done, the Judge of the 
appellate Court ought to have accepted the evidence, and it was too late 
for him to have taken objection to tbe procedure. Ue might, no doubt, 
have required the party who bad tendered the evidence to bring the 
witnesses before him to ha examined, but in that case he was bound to 
give him an opportunity of doing so. In no case was be justified in 
excluding the evidence altogether and deciding the case on the remaining 
evidence on the record. 

For this reason we reverse tbe decree and remand the appeal for a 
fresh decision on the merits, making all costs heitherto incurred costs in 
the appeal. 

Ranadk, J.—In this case, the original suit was brought by the 
appellant'plaintiffs as purchasers of the rights of respondent-defendant 
No. 1 to recover possession of his jt share of the ancestral property which 
belonged in common to respondent-defendants Nos. 1, 2 and 3. Respond¬ 
ent-defendant No. 1 admitted the claim. Respondent-defendants Nos. 2' 
and 3 stated that respondent-defendant No. 1 bad no rights left in the 
property, as he had relinquished his rights by executing a deed of 
partition in favour of respondent-defendants Nos. 2 and 3 on 7th 
August, 1885. In the Court of first instance, this release or partition 
was held to be colourable and fraudulent, and the appellants' claim as 
purchasers was decreed for a third share in tbe entire property. Xn 
arriving at this conclusion, the Court of first instance laid stress on the 
fact that in a previous suit. No. 1556 of 1887, brought by certain 
creditors of respondent-defendant No. 1 against present respondents 
Nos. 2 and 3 for a declaration that respondent No. 1 ^995] was entitled 
to a third share in the property, the nartibion deed of 7bh August. 1885, 
had been held to be fraudulent and collusive. The decrees passed 
in suit No. 1656 of 1887, and in appeal therefrom (Elxs. 73, 74), were 
recorded as evidence by tbe Court of first instance in the present case ; 
and the depositions of defendants Nos. 2 and 3 and of certain other 
witnesses examined in the case (Exs. 75--79) were also admitted as evidence. 
In appeal, the District Judge held that (Exs. 73 and 74), copies of judgments 
in the former litigation, were not relevant evidence in the present case; 
and the depositions in the former case (Exs. 75—79) could nob b© admitted 
as evidence'in the*presenb case, as some of tbe witnesses were alive, and they 
had not been examined as witnesses in the present case. The lower 
appellate Court accordingly excluded this evidence of the previous judg* • 
monts and depositions, and held that the partition of 1885 was a bona-fide 
transaction, and rejected the claim for tbe 4rd share brought by the 

926- 


1900 

f'BB. 28, 

APPBI/- 

IjATB 

Civil. 



XU.] liAKSHMAN GOVIND v. AMRIT GOPAL 24 Bom. 397 

platDbiffs in the present case. lo the appeal before us, the principal point 
argued was that the lower appellate Court was in error in excluding the 
judgments in the former suit, which established the fraudulent and collusive 
character of the partition deed of 7r.h August, 1885, and that it was in 
error also in excluding the depositions (Exs. 75—79) which bad been admitted 
in evidence in the 6rst Court without objection, and it was contended that 
the lower appellate Court had no power to exclude this evidence from its 
coosideracion. The two principal points to be considered in the present 
appeal are thusi (1) whether the lower appellate Court was wrong in 
bolding that the judgments, (Exs. 73;and 74), were inadmissible in evidence 
and (2) whether the depositions, Jilxs. 75—79, were improperly excluded 
when no objection bad been taken to their Rdmissibiliby in the first Court. 

On both these points 1 feel satisfied that the lower appellate 
Court was in error in excluding the judgments and depositions from its 
'Consideration. The record of the case shows that the present appel¬ 
lant-plaintiffs applied to the Court on 1st December, 1897. to send for 
and examine the record in the previous suit. No. 1556 of 1887. This 
application, as also an application made on the same day for additional 
witnesses (Ex. 57). was granted. [396] The Court of the first instance 
examined the record in the former case and admitted the judgments in 
the former suit and appeal, (Exs. 73 and 74), as also the depositions of the 
defendants and other witnesses (Exs. 75— 79) of the Court’s own motion on 
the 19th January, 1898, and thereupon apnellanb-plaintiffs’ vakil dispensed 
with the evidence called for by him in Ex. 57 on the same day. The 
appellant-plaintiffs appear to have been satisfied with the evidence 
recorded by the Court of its own motion from the record of the 
former case ; and, apparently, no objection was taken to this procedure 
by the pleader for the respondents. Uuder s. 137 of the Civil Procedure 
Code, the Court of first instance had the right to send for the record of 
its own accord, or on the application of any of the parties to the suit, 
and inspect the same. Of course, this soction does nob empower the 
Court to use in evidence any document which would be inadmissible 
under the Indian Evidence Act. As stated above, no objection was made 
on behalf of bho respondent-defendants Nos. 2 and 3, though in their appeal 
to the District Court they raised the point, that the documents were nob 
relevant evidence, and the judgments and depositions should not have been 
admitted as evidence. The lower appellate Court upheld the objection 
raised about biie admissibility of this evidence, but this it could not do under 
the circumstances stated above. At least, it should have remanded the 
case and permitted the appellants to give the evidence which they had 
dispensed with by reason of the recording of the judgments and depositions 
in the old ease as evidence in this suit. In Chimnaji v. Dinkar (1), where 
a copy of a copy had been admitted in evidence in the first Court without 
objection, and the appellate Court had excluded the evidence as inadmissi¬ 
ble. it was held by Sir Raymond West that the appellate Court had no 
power to reject such evidence at that t^tago. This was also the view (aken 
in Shivrant v. Natvjt (2). where the District Judge had declared certain 
exhibits to be inadmissible in evidence. Under these circumstances, the 
rejection of the dopoBittons solely on the ground chat some of the persons 
were alive and might have been examined, seems to be without suffi¬ 
cient justification. At least the lower appellate Court should have allowed 
the appellants a n opportunity bo give the evidence [597] they liad already 
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As regards the judgments in the former suit, the appellants* conten¬ 
tion was that the judgments operated as res jtidicata. The Court of first^ 
instance took this view, but the lower appellate Court held that they were 
not res judicata^ and were not even relevant evidence. There can be no 
24 B. 59l» doubt that the lower Court was right in holding that they were not res 
2 Bom. L.R. judicata^ because the decision was not inter partes, though it related to 
386. the same subject-matter; but while the lower Court was right so far, it 
was wrong in bolding that these judgments were not admissible in evi¬ 
dence. There has, no doubt, been some condict of opinion on this point. 
On the one band there is the judgment of the Eull Bench in Gujju TJall 
v. Fatteh Lall (1), where it was held by four Judges that former judg¬ 
ments which are not of the nature of judgments in rem, nor judgments 
relating to public matters, cannot be admitted in evidence, where the 
parties are different, either as transactions’* under s. 13 or as evidence 
of relevant facts under s. 11 or under any other section of the Act. This 
ruling in Gujju Ijall v. Fatteh Lall was followed in Mahendra Lai v. i?oso- 
moyi Last (2), Radha Gohind v. Rakhal Das (3), Surender Nath v. Broja 
Nath (4), Ranchhoddas v. Bapu (5), Subramanyan v. Paramaswaran (6). 
On the other hand, previous judgments not inter partes were held admis¬ 
sible as evidence, for certain purposes— Rainasami v. Appavu (7), Nila- 
kanta v. Imamsahih (8). Dost Mahomed Fhan v. Soolochana Dabia (9). 
The leading case is Ramessur Persad Narain Sing v. Koonj Behari 
Pattuk (10), where the Privy Council admitted as evidence a certain 
rnjinama made between the tenants and acted upon by the landlord, and 
held it to bind the landlord in a subsequent suit, though the plaintiff 
was not a party to the previous rajinama. la two more recent 
cases, the same principle was afQrmed by the Privy Council. In the first 
[S9a3 of these cases— Ram Ranjan v. Ram Narain Sing (11)—certain- 
decrees passed in 1817 and 1845, to which the plaintiff jamindar’s predeces- 
Bors-io-title were not parties, were admitted as evidence on behalf of the 
defendants’ claim to ancient possession. In the other case— Bitto Runwar 
V. Kesho Prasad (12>—a decree obtained against the defendant that the 
will was revoked was held not to be res judicata in a suit against him. 
brought by other plaintiffs, but was held to be admissible as evidence against 
him. In an earlier Calcutta case— Neaimit AH v. Gooroo Doss (13)—Sir 
K. Couch had held that the word * transaction* iu s. 13 included judgments, 
nob conclusive, but still admissible as evidence for what they are worth, 
even when they might not be admissible under ss. 40 to 43. The Allahabad 
High Court in a recent case of The Collector of Gorakhpur v. Palakdhari 
Singh (14) has noticed the decision in Gujju Lall v. Fatteh Lall (l) and 
held that though the judgment as to whether a certain person was or was 
not heir, was not a transaction or fact under ss. 13 and 11, yet it was 
admissible under e. 13 as showing an instance iu which the right was 
claimed ; only in such cases the whole record, and not the judgment, 
should be admitted as evidence. Former judgments and other documents 
were held admissible on these and other grounds in Venkatasami 


(1) 6 O. 171. 

(4t 13 Ci. 352. 

(7) 12 M. 9. 

(10) 4 C. 633 = 6 I, A. 33. 
(13) 22 W.R. 365. 


(2) 12 O. 207. 

(5) 10. B. 439. 

(8) 16 M. 861. 

(11) 22 O. 533=22 I. A. 60 
(14) 12 A. 1. 
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V. Venkatareddi (l) ; Vythilinga v. Venkatachala (2); Ashruffoonissa Begum 
V. Bughoomith So/ioylS); Hoop Chand Bhukut v. Hur Kishen Dossi4:). It is 
Dot easy to reooDoile this cooflict of views in particular instaoces. but 
apparently, the oases, which decide that judgments, not inter partes^ are 
not admissible in evidence proceed chiefly on the ground that those 
judgments are sought to be used as having the effect, more or less, of res 
judicata. For that purpose, a judgment inter partes alone can be 
admitted in evidence, but for other purposes where judgments are sought 24 B. S91» 
to be used to show the conduct of the parties, or show particular 2 Bora. Ij.R, 
instances of the exercise of a right, or admissions made by ancestors, 386. 
or how the property was dealt with previously, they may be used under 
s. 11 or 3 3 as exceptions recognised under CS99] s. 43, as relevant 
evidence— Venkatasami v. Venkatreddi (1) Naranji v. Dipa Umed (5) ; 

The Collector of Gorakhpur v. Palakdari Singh (6) ; Krishnasami v! 

Rajagopal (7) ; Omer Dutt Jha v. Colonel James Bum (8) ; Guttee Koiburto 
V Bhukut Koiburto (9). In the present case, the judgments in the 
former suit raised the question now in issue in a pointed manner. It 
is true that the former suit was brought by certain creditors of res¬ 
pondent No. 1, while the preseot suit was instituted by a purchaser 
from respondent No. 1. This is. however, a difference which did not affect 
the merits. The real question at issue was the same, viz.^ the bonafide 
character of the partition deed of 1885. Though the decision in the former 
suit will not estop the respondent-defendants from contesting the claim as 
being res judicata, still the rscord and the judgment in that case, showing 
the conduct of the parties, and their admissions, would be admissible in 
evidence under s. 13. The interpretation placed upon the words ‘right' 
and ‘transaction’ in Gujjii Ball v. Ku/teh LallilO) seems not to have been 
accepted by the Privy Council, and its correctness is questioned in the 
Full Bench judgment of the Allahabad High Court in 2he Collector of 
Gorakhpur v. Palakdhari (6), in so far as the exclusion of such judgments 
from being received as evidence under any section is concerned. Except 
where there are judgments in rem, or where they relate to public matters 
judgments not inter partes have been always held to be not res judicata^ 
but they cannot be wholly excluded for other purposes in so far as they 
explain the nature of possession, or throw light on the motives or conduct 
of parties or identify property. The cases show that such judgments may 

have very high value a'5 evidence, and may oven shift the burden of proof_ 

Neamut Ali v. Goooro Doss (11). In this view of the matter, it is clear that 
the lower appellate Court was in error in excluding these judgments from 
its consideration. I would, therefore, reverse the decree of the lower 
apDollata C:)urt, and remand the case for freah decision after giving due 
consideration to the judgments (Exs. 73, 74), and depositions Exs. 75 bo 
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teOOj APPEIiliATE CIVIL. 

Before Mr, Justice Parsons and Mr. Justice Panade. 

Shastbi RamcsaNDRA {Original Plaintiff), Appellant v. The 
Ahmbdabad Municipality {Original Defendant), Respondent."^ 

[28th February, 1900.] 

J^unicipality^Disirict Municipal Act {Bombay Act VI of 1873), 9. 2A—^Aeguisition of 
land for widening a. street—Powers of a Municipality—Civil Court's jurisdiction to 
interfere — Injunction. 

. Where a Dietricfc Muoicipality purchased through Goveroment a narrow strip 
of land at the eotranoe of a private street for the purpose of wideoiog the street 
in order to facilitate the effective use of fire-eDgiues, 

Held, that the acquisitiou of laod for such a purpose was within the powers 
of the Municipality, as it was conducive to the promotion of public health, 
safety and cooveaienoe ; and that the Civil Court had no jurisdiction to restrain 
the Municipality from exercising such powers. 

Second appeal from the decision of Rao Bahadur B. G. Gharpure, 
Additional First Glass Subordinate Judge, A.P., at Abmedabad. 

Plainbifl Ramcbandra was the owner of a bouse in J'abi*a pol in 
Sankadisheri at Abmedabad. In front of bis house there was a small 
strip of open land at the entrance of the pol. 

The Abmedabad Municipality being desirous of purchasing this piece 
of land for the purpose of widening the street, in order bo facilitate tbo 
effective use of fire-engines, applied to Government to acquire the land 
under the provisions of the Land Acquisition Act (I of 1894). 

On the 4th December, 1896, Government issued a notification, 
under s. 6 of Act I of 1894, to the following effect:— 

“ No. 9825.—Whereas it appears to the Governor of Bombay in 
Council that land is required to be taken by Government at the public 
expense for a public purpose, viz., for widening the road in Jabi's pol in 
Sankadisheri, Abmedabad ; it is hereby declared that for the above purpose 
the land described below is required within the limits of the city of 
Abmedabad.” 

Thereupon plaintiff as a rate-payer brought the present suit for an 
injunction restraining the Municipality from expending municipal funds 
in the nurohase of the land. 

£6011 Plaintiff alleged that the pol was a private street and that the 
widening of the street was not for any of the purposes contemplated by 
the District Municipal Act (Bom. VI of 1873). 

The Municipality contended {inter alia) that the pol was a public 
street ; that the widening of the street was necessary for the safety and 
welfare of the residents of the pol ; and that they were within their rights 
in acquiring the land. 

The Court of first instance held that the pol was a private street ; 
that the widening of the street was not a purpose contemplated by the 
District Municipal Act; and that it was nob necessary to buy the atrip of 
land. 

The^Court, therefore, granted the injunction prayed for. 

On appeal, the District Judge reversed this decision, holding that the 
Government declaration under s. 6 of the Land Acquisition Act was 
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•ooncliisiv6 OD 6tio question that the land was required for a public purpose 
anti that the widening of a street was one of the purposes upon which 
municipal funds could be espended. 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

Bicknell, Merwanji and Motilal, for appellant. 

Bao Bahadur V. J. J^irtikar^ Government Bleader, for respondent. 

JUDGMENT. 

BarSONS, j. This suit was brought to obtain an injunction restrain^ 
ing the defendant-Muncipality from purchasing through the medium of 
Government a small piece of land, the alleged property of the plaintiff. 
It appears that the Municipality being desirous of obtaining this land 
applied to the Government to acquire it for them under the provisions of 
the Land Acquisition Act, and the Government published the following 

declaration dated 4bh December, 1896, respecting it:—** No. 9325._ 

Whereas it appears to the Governor of Bombay in Council that land is 
required to be taken by Government at the public expense fora public 
purpose. for widening the road in Jati’s Bol in Sankadisheri, Abmeda- 
bad ; it is hereby declared that for the above purpose the land described 
below is required within the limits of the city of Abmedabad.” 

[602J Section 6 of the Land Acquisition Act, 1894, enacts that the 
said declaration shall b© conclusive evidence that the land is needed for a 
public purpose. This, therefore, cannot be questioned. Section 25 of the 
Bombay District Municipal Act, however, provides that “ when there is any 
hindrance to the permanent or temporary acquisition, upon payment, of 
any land or building required for the purposes of this Act, the Governor in 
Council may, after obtaining possession of the same for Government 
under the Land Acquisition Act. 1894. or other existing law. vest such land 
or building in the Municipality on their paying the compensation 
awarded.” A Municipality, therefore, can only acquire land when it is 
required for the purposes of that Act, They are also forbidden to apply 
tbeir funds otherwise than as trustees for the purposes of the Act. The 
Court has. therefore, to see whether the acquisition of this land is for a 
purpose sanctioned by tbe Act. 

If wa take the purpose stated in tbe declaration, namely, for widening 
the road in Jati's pol, and that alone, no doubt, as argued by tbo pleader 
for the appellant, it would not come within the terms of the Act, for the 
the Act deals only with public streets, it vests these only in the Municipality 
is. 17j. and allows them to light, water, cleanse, construct, alter and inain- 

(s. 24). I think, however, that it is open to the defendant to 
show that the purpose stated in the declaration is not the only purpose for 
which the land is required, or rather that the achievement of that purpose 
will render it possible to carry out the avowed purposes of the Act. For 
instance, s. 24 of the Act says that it shall be the dutv of every Munici¬ 
pality to make adequate provision, out of the municipal property and funds 
for certain matters, and among these matters are the extinguishing of fires’ 
the reclaiming unhealthy localities and any other measure likelv to promote 
the public safety, health, convenience or education. If it wore shown tliab 
the widening of this pol was conducive or necessary in order to provide for 
any of these matters, then I conceive that the defendanfc-Municipalitv would 
power to expend municipal funds in the acquisition of laud to widen 
the poL The Judge of the lower appellate Court has found as a fact that 
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this has beoD proved, and the ficdiog is one that this Court must accept. 
The existence of a very narrow passage, only six [603] feet wide, in a 
crowded quarter of a city like Ahmedabad may be most dangerous andr 
insanitary. Its widening may enable fire engines to be taken up it and thus 
to extinguish a fire that otherwise might cause the destruction of the whole 
quarter. It may also enable the locality to be better lighted and ventilat- 
ed, and made more healthy. 

In dealing with the case so far, I have used the term ** widening the 
road," because that is the one used in the declaration, but it is misleading,, 
inasmuch as it assumes that the land acquired will be thrown into, and 
become a part of, that road ; this, however, clearly is not the case. The 
strip acquired will under the Act become vested in the defendant-Munici¬ 
pality and can be used by them for any purpose they choose which is 
sanctioned by the Act. It will obviously be useful to the Municipality for 
many public purposes, indeed its acquisition may be but the first step to¬ 
wards the making of a broad public street through this quarter of the town. 
Viewed in this light the acquisition^of the land in suit is within the powers 
of the defendant-Municipality and a Civil Court has no jurisdiction ta 
restrain them in the exercise of such powers. 

We confirm the decree with costs. 

Hanade, J. —The principal point in this appeal does not depend so^ 
much on the question whether the pol in dispute, the southern end of 
which has been acquired by Government, is a public or a private street, but 
whether the defendant-Municipality is lawfully entitled to apply its funds 
for the purchase of the said land for the purpose of widening the street as 
contemplated in the declaration of Government. The question whether 
the street is private or public has only an incidental relation to the main 
point in dispute. The Court of first instance, no doubt, raised this 
question in its first issue, but it is only the first part of that issue. The 
latter portion of that issue raised the more important question whether the 
Munioipality was entitled to purchase this land, and it found on that issue 
that it was not so entitled, that such purchase was not necessary, that 
the defendant-Municipality was not authorized by law to make the purchase 
for the purpose in view of widening the street, and that it bad no discretion 
in the matter. [604] The lower Court in appeal raised only two issues ; 
and it held that the Government having made the purchase under the 
Land Acquisition Act, its declaration was conclusive on the point that the 
land was needed for the purpose, audit found further that the Munioipality 
had a discretion in the matter, and that that discretion bad not been 
abused. In tbe appeal before us it was contended that the lower appellate 
Court was bound to decide the question whether the street was public or 
private, as on the decision of that question depended tbe further point 
whether tbe street vested in tbe Munioipality and whether it was 
authorized to widen tbe said street and to expend municipal funds for that 
purpose. It was also contended that the Government declaration did not 
debar the appellant from raising tbe question about the legality of the 
action taken by the Municipality. 

Tbe principal question, therefore, for consideration is whether the 
respondent-Municipality could, under Bombay Act VI of 1873, purchase 
tbe land in dispute for the purpose of widening the pol even supposing it to 
bo a private street. The right of the Government to purchase any piece 
of land, whether private or public, was not seriously disputed in the 
argument before us. The expression *' land " used in s. 4 of Act I of 1894- 
is not qualified in any way. Government has power to take up a.land in 
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«ny locality needed for any pablio purpose, and its declaration under a. 6, 
that the land was needed for a public purpose, is conclusive evidence that 
the laod was needed for suob purpose. When land is so taken up, all 
private rights cease —Collector of the 2^~Pergunnahs v. Nobin Ohunder (1), 

As regards the power of the Municipality, however, it is regulated 
by 8. 17, which invests ail public streets. &o., in the Municipality and 
constitutes the fund called the municipal fund under a. 18, and 
by s. 21 gives it power to impose taxes. Section 23 provides« 
that all property vested in the Municipality, and all funds received or * 
raised by it should be applied for purposes of the Act within municipal 
limits, and these purposes are specified in s. 24 as being connected with 
public safety, publio health, instruction and convenience. Among the 
[605] purposes connected with public safety, provisions for lighting public 
streets, places and buildings are mentioned, and under public health are 
provisions for watering, cleansing and draining of streets ; and among public 
coiivenience, tbe construction and maintenance of streets are referred to, 
and there is a general clause specifying all objects connected with the 
above purposes, and not repugnant to the above, or the spirit of the Act. 
In cl. 2 of s. 24, power is given to the Municipality to purchase land for 
any of the objects above named, and s. 25 provides that when land has 
to be 80 purchased, the Municipality should proceed under Act X of 1870. 
Section 28 gives power to the Municipality to lay out and make new 
public streets or roads, and to widen, open or enlarge such streets or roads, 
and for such purposes it has the power to purchase the land necessary for 
new streets. Section 29 relates to the construction of new streets by 
private persons. Sections 30 and 42 relate to projections in public streets. 
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These are all the sections which relate to the powers of the Munici¬ 
pality with regard to the purchase of land and constrution and conservancy 
of streets. The contention of the appellant’s pleader was that as only public 
streets are vested in Municipalities, its power of making a purchase in land 
and of spending municipal money on street improvement did not include 
private streets. This contention seems to be not well-founded. As stated 
above, the law makes a clear distinction between public and private streets 
for certain purposes, but not for all purposes. The word “ street “ has been 
defined (s. 3) to include ways, roads and streets, whether thoroughfares or 
not, over which the public have a right of passage or access, or overwhich 
they have passed or had access for twenty years. And it was contended that 
as the pol in dispute was not such a street, it was not a public street, nor 
was it a street as defined in s. 3; and that it was, therefore, a Court or private 
property —Kalidas v. The Municipality of Dhandhuka (2) and The 
Ahmedabad Municipality v. Manilal (3). Of course none but publio streets 
are vested in tbe Muoicipality, but it does not follow that in regard to private 
streets or Courts the Municipality has no power to interfere in any way or 
in [606] regard to which the application of its funds will be unlawful under 
8. 24. The construction and maintenance of new streets and the acquisi¬ 
tion of lands for such purposes are expressly provided for by as. 24 and 25. 
'Section 28 recognises this power in the Municipality and also of private 
persons (s. 29) of making new streets. Such now construction of streobs 
has obviously no reference to the streets vested in the Municipality. Quite 
independently of this indication, the Municipality has power to make 
-provision for the extinction of fires which obviously cannot be said to be 
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1000 nofc a danger in the case of private pols. In the present case the evidence'^ 
Feb. 28. shows that the enlargement of the pol at its sonthern end is intended for 

- facilitating the effective use of fire-engines. Similarly, drainage works and 

Apped- ^vater pipes have to be constracted and laid, and in fact have been 
DATE constructed and laid in this polt which is also lighted and soavengered. 

CiVID. Lastly, there is the general clause which empowers the Municipality to 

- carry out from municipal funds ail objects connected with public safety,. 

24 B. 600» health and convenience. Its funds can be applied to all these purposes 
2 Boro. D.R. lawfully, and among these applications is the purchase of lands for such 
395. purposes. It can, therefore, hardly be said with correctness that if the 
Municipality thought that the pol at its entrance was not sufficiently 
broad, it had no discretion in the matter of widening that entrance to- 
admit fire engines. The more reasonable construction of the Act would 
permit this discretion ; and it is not open to a private person to take on 
himself to question the exercise of that discretion by the Municipality,, 
because, in hts opinion, the breadth of six feet is wide enough to admit of 
the manipulation of a fire-engine and to say that the inconvenience is- 
only sentimental. It is also nob open for him or the Civil Court to 
contend that the whole pol should be taken and not a particular portion 
needed for the purpose. All questions of relative necessity, advantage, or 
facility, are questions of municipal detail, and it is not within the province- 
of a Civil Court to seek to regulate these details. As a matter of fact, the . 
evidence ^hows that many of the residents in the pol admit the advantage' 
of widening the street. It is only a minority of owners of twenty houses 
in the pol who take exception to this. For these reasons I feel satisfied 
that the defendant- [607] Municipality had a discretion in this matter, 
that its application of the municipal funds was proper and reasonable, and 
that it cannot be questioned in a Civil Court. It is nob, therefore, necessary 
to consider the incidental question as regat*ds the public or private 
character of the street or Court. I would confirm the decree and dismiss * 
the appeal with costs. 


Decree confirmed. 


24 B. 607^2 Bom. D.R. 417. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Morab iPlaintiff) v. BORSAD TOWN MUNICIPADITT {Defendant).'*' 

f6bh March, 1900.J 

Municipalitv-Bouse-tax—Municipal valuation—Civil Court's power to revise such- 
valuatton. 

A Civil Court bas no power to revise the valuation of houses made by a 
Muoioipaiity for the purpose of imposing a house-tax. 

[R , 35 O. 859 = 7 C.L.J. G31 (636) = 12 O.W.N. 709 ; D., 26 B. 994 = 3 Bom. L.R. 882 
(883).3 

BepereNOE under s. 617 of the Civil Procedure Code (Act XIV of 
1882) by Rao Saheb Mohanrai L., Second Class Subordinate Judge oV 

Borsad. • ' • _ - 

. i, . f' * Civil Eeferenoe'No. 1 of 1900. • 1 
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The reference was in the following terms :— 

Plaintiff Morar !Ramdas sues the Borsad Town IViIunioipality for a 

refund of Rs. 14-10-0, being the excess amount of the house-tax levied 

from him in respect of his five bouses mis-styled as shops, on the ground 

that the same have been over-valued as well as wrongly classed, the 

defendant maintaining that the valuation as well as classification is 
correct. 

The issues involved in these pleadings are only those of facts or of 
construction of the rule, but then at a late stage the defendant-IMunici- 
pality’s pleader has, by an application No. 13, questioned the jurisdiction 
of the Court in the matter, and has under instructions from its President 
desired me to submit the point for the disposal of the Honourable the 
High Court under s. 617, Civil Procedure Code. 

The question, therefore, for consideration is whether this Court is 
competent to take cognizance of this suit or not ; in other words, whether 
lb can or cannot interfere in the matter of the [608] municipal valuation 
of the houses in the town at the instance of a party aggrieved. 

' The defendant’s pleader relying on the ruling at page 446 of the 
Indian Law Reports, Bombay Series, Vol. XXIII, has urged that this 
Court has no such jurisdiction to question the valuation of the Munici¬ 
pality, No. Ill of the Rules f^Ex. 17J providing a remedy to meet cases of 
any such over-appraisements, 

“ There can be no doubt that the last para of the head-note, which 
in Its turn is baaed on a certain passage in the judgmeut. is very general 
in Its expression, but looking to the fact that there have been numerous 
instances of interference in municipal valuation of houses by Civil Courts, 
reported or otherwise (vide e.g., Indian Law Reports, Vol. XVII, Bombay, 
p. 510) since the coming into operation of tbe Bombay District Municipal 
Act of 1682, I doubt whether the decision under consideration can appropri¬ 
ately be held bo have any such sweeping effect in its application as urged 
for the defence. 

Eor the plaintiff it is stated in reply that the decision only applies 
to the special jurisdiction of a Magistrate under s. 84 of the Act (Bombay 
Act VI of 1873) and has no bearing on the jurisdiction of Civil Courts in 
such cases, but seeing that the Vaiio ’ of the latter part of that 

judgment may mutatis mutandis be applied to the latter Courts as well. I 
have considered it expedient, whilst feeling doubtful anent any such general 

to refer the point for decision as desired to the Honourable 
e High Court, it being noted that tne point is one of general importance 
and my decree is final in the case.” 

came ou for hearing before Parsons and Ranade, JJ. 

N. ][Iehta, amicus curiui, for plaintiff'. 

Bra^ison (with G. K.. Parckk), for defendant. 

JUDGMENT. 

n* —The question referred for our decision is whether a 

Givil Court can interfere in the matter of the municipal valuation of the 
houses. We answer that question in the negative. 

... imposing the bouso-tax define “estimated value ” to mean 

with reference to a bouse or a shop. * 

the market value of the site thereof, and 

value of tbe buildings arrived at by the committee, 
appointed for this purpose by the Municipality by computing the probable 
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cost of erecting the same and making a fair deduction on account of 
deterioration 

Thus the valuation in the first instance is placed in the hands of a 
committee. By a subsequent rule a remedy against over-valuation by this 
committee is provided in the shape of an appeal to the general committee. 
It is, we think, clear that a Civil Court cannot put itself in the place of, or 
over, either the committee or the general committee and revise the valua¬ 
tion made by them. Tne case is exactly similar to the case of The 
Municipality of Wai^. Krishnaji Gangadhar (1) decided by us on the 
5th September, 1898 ; for, although in that case we dealt with the powers of 
a Magistrate, the powers of a Civil Court are no greater. It is bound to 
accept as conclusive the valuation come to by the only authority in whom 
the power of making the valuation is placed by law, and it cannot 
substitute for that valuation one made by itself. 


I 
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APPBIitiATB CIVIL. 

Before Mr, Justice Parsons and Mr. Justice Ranade. 


liAKSHMAN {Original Defendant), Appellant v. Damodar AND 
OTHERS {Original Plaintiffs)^ Respondents.*^ L8bh March, 1900.] 

Registration — Receipt—Receipt bp ‘mortgagee setting forth a settlement of mortgage accounts 
— Evidence Act (/ of 1872), s. 92, cl. 4— Registration Act {111 of 18T7), s, 17 (t)« 
Ezcep. (n). 

In 1876 certain lands were mortgaged for Rs. 675. The mortgage bond provide 
ed that the mortgagee was to enjoy the rents and profits in lieu of interest on 
Rs. 475, and that the remaining R's. 200 were to'carry interest at 6 per cent, 
pet annum. 

In 1880 a receipt was passed by the mortgagee to the mortgagor reciting that 
on taking accounts Rs. 525 were due on account of the mortgage, that Rs. 100 
wore paid on the day of the receipt, that a further sum of Rs. 100 were to be 
[BIOJ paid in a month and a half, and that the rents and profits of the property 
were in future to be taken for the interest on the balance of Rs. 825 only. 

In 1896 the mortgagor sued for redemption, and relied on the receipt in 
support of hie case* 

Reid, that the receipt did not require registration. It purported to be a mere 
settlement of accounts and was not intended to modify or supersede the original 
mortgage oontracb. Clause 4. e. 92, of the Indian Evidence Act (I of 1872) had, 
therefore, no application to the case. 

CR., 31 A. 528=10 A.D.J. 26 = l6Ind, Gas. 179.3 

Second appeal from the deoiBion of M. P. Khareghat, District Judge 
at Hatnagiri. 

Suit for redemption. 

Plaintiffs bad a j^bh takshim (share) in the village of Nigonda. 

On 11th November, 1869, one Mukund purchased the takshim at a 
Court-sale. 

In April, 1875, Mukund mortgaged the same for Hs. 675 to Govind 
Anant Bbagvat, father of the defendant, for a term of five years. 

The mortgage bond provided that the profits of the mortgaged property 
were to be taken in lieu of interest on Rs. 475 and the remaining Rs. 200; 
were to bear interest at 6 per cent, per annum. 

* Second Appeal No. 707 of 1899. 

(11 23 B. 446. 
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In October, 1880, the accounts of the mortgage transaction were 
settled, and a receipt was passed by tbe mortgagee to tbe mortgagor 
which recited that on taking accounts a sum of Hs. 525 was found due ; 
that Rs. 100 was paid on that day ; that a further sum of Hs. 100 was to 
be paid in a month and a half, thus reducing tbe balance to Rs. 325 for 
tbe interest on which amount only the prohts of tbe property were to be 
taken. 

In September, 1886, Mukund’s son assigned tbe equity of redemption 
to the plaintiffs. 

In 1896 plaintiffs bled the present suit for redemption. 

They alleged that though the original mortgage was for Rs. 675, still 
the mortgagor had received only Rs. 525, that he bad repaid Bs. 100 out 
of the same, and that, tberofore, Rs. 425 only were now due under the 
mortgage. 

In support of their case, plaintiffs relied upon tbe receipt passed by 
tbe mortgagee in 1880 to Mukund. 

C611] Defendant pleaded {inter alia) that tbe mortgagor bad received 
the full consideration, that be had not repaid Rs. 100, and that tbe receipt 
was false and inadmissible in evidence for want of registration. 

Tbe Subordinate Judge held that the receipt was inadmissible in 
evidence for want of registration, under cl. 4, s. 92 of tbe Indian flvidence 
Act. in 80 far as it was sought to be used as modifying the terms of the 
original mortgage contraot. 

He passed a decree allowing redemption on payment of Rs. 707 
within six months. 

On appeal tbe District Judge also held that tbe receipt required 
registration, but varied the decision of the Court of first instance by 
decreeing redemption on payment of Rs. 425 within six months. 

Agaiost this decision defendant Laksbman preferred a second appeal 
to the High Court. 

D. A. Khare, for appellant. 

N. G, Chandavarkar, for respondents. 

JUDGMENT. 

Parsons, J. —The District Judge refused to bake any notice of the 
agreement of the 6bh October, 1880 (Ex. 23), in so far as it modified the 
contract of mortgage in favour of the defendant and nob of the plaintiffs, 
because it was not registered, and he avvardsd the defendant Rg. 425 only 
as the principal sum due under the mortgage of 1875. Practically, 
therefore, his decision was that the agreement could bo used as a receipt 
to show that the Rs. 200, which bore interest under the mortgage of 1875, 
and Rs. 50 of the Rs. 475, the interest of which was payable out of the 
profits, bad been paid off, because “ according to all the principles of justice 
and equity a payment made would have been first appropriated in pay¬ 
ment of the amount bearing interest, and the balance in payment of the 
amount not bearing interest,” but that it could nob be used to show that 
what ho called a new contract was made by which it was provided that 
the amount bearing no interest should be Rs. 325 in place of Rs. 475. We 
do nob see, however, why the agreement should be thus narrowed. If it can 
be^ used as evidence of payments, as undoubtedly it can [612] (see 8. 17 
\n/of tbe Registration Act, 1877), there is no reason why it cannot also be 
used as evidence of appropriation of payments. The original mortgage 
was for Rs. 675, tbe profits were to be taken in lieu of interest on Rg. 475 
and the remaining Rs. 200 were to bear interest at 6 per cent. In October, 
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1880, accounts 'were taken and the principal sum then due was found to- 
be Hs. 525, Rs. 100 were paid, Rs. 100 were promised to be paid in the- 
course of a month and a half, and the amount, for the interest on which 
the profits were to bo taken, was stated to be Rs. 325. The parties, 
therefore, must be held to have respectively paid off and received Rs. 15(> 
of the Rs. 475, and Rs. 100 of the Rs. 200, and the result was to'leave 
Rs. 325 due under the former, and Rs. 100 duo under the latter, account. 
24 B, 609 JThere is no variation of the contract made by this, but only a modifica- 
2 Bom. L.R.tion of the account in coosequence of payments as is clearly pointed 
422. out in the case of Shidlingapa v. Chenbasapa (I). We might also refer 
to the cases of Satyesh Chunder Sircar v. Dhiinpul Singh (2), and Obai 
Goundan v. Ramalinga Ayyar (3) as leading to the same conclusion. The 
Rs. 100, which were promised to be paid in a month and a half, were never 
paid, and can now be recovered with interest at 6 per cent, as provided by 
the mortgage-deed. Under the rule of damdnpat applicable, the sum due 
will be Rs. 200. Rs. 525, therefore, are now payable in order to redeem 
tbe mortgage, and we amend tberdeoree of the lower appellate Court by 
substituting this sum for the sum of Rs. 425. Tbe six months’ time 
allowed for redemption is extended so as to run from this date. We notice 
that in the Court of first instance the plaint was insufficiently stamped. 
It should.have been stamped on a claim of Rs. 675, which is the principal 
money expressed to be secured by the instrument of mortgage. The Court 
below should call on the plaintiffs to make up the deficiency before it 
allows execution to issue. The plaintiffs are to pay the costs of the 
defendant in tbe Court of first instance as for a claim of Rs. 525, and in 
the Courts of appeal as for a claim of Rs. 200. The costs in excess of this 
are to be borne by the parties who incurred them. 


[613] Ranade, J.—In this appeal, tbe original suit was brought for 
tbe redemption of a takshim in Nigonda, which belonged at first to the 
respondent-plaintiff No. 1. The takshim was purchased in auction by one 
Mukund in 1869. and Mukund mortgaged the same with the deceased 
father of the appellant for Rs. 675. Ivlukund and his sons subsequently 
re-sold their rights to tbe respondent-plaintiff, and the present suit for 
redemption was brought in 1896. The respondent-plaintiff’s case was that^ 
though the bond was for Rs.^675 only, Rs. 525 were paid as consideratiou, 
and out of that sum Rs. 100 were re-paid to tbe mortgagee, thus reducing 
tbe principal mortgage-debt to Rs. 425. Tbe defence of the appellant and 
his brothers was that tbe full consideration of tb© bond bad been paid, 
and that Rs. 100 had not been received in part-pavment. They admitted 
that the original bond allowed the profits of the property to be received 
as interest on Rs. 475, and the remaining Rs. 200 carried interest, 
and they accordingly claimed the principal sum Rs. 675, plus 264 for 
interest and Rs. 65 more for other charges, in all Rs. 1,004. The 
Court of first instance held that the receipt (Ex 23^ reduced the principal 
debt of the mortgage to Rs. 435, and tbe interest on the remaining 
sum Rs. 200, which carried interest, was Rs. 282, The other charges 
were held not proved, and a decree was passed for Rs. 707, to be recovered 
within six months, otherwise the redemption on the takshim was to bo 
foreclosed. In appeal, the District Judge held that only Rs. 425 were 
due in respect of the mortgage, and be varied the decree accordingly. The 
principal contention is second appeal was that the receipt (Ex. 23), waa^ 
inadmissible in evidence for want of registration, and that tbe lower 


> 


(1) A B. 336. 


(3) 34 C. SO. 

938 


(3; 33 M. 317. 


/ 



XU] 


XiAKSHMAN V, DAMODAR 


24 Bom. 61S 


Courfc was in error in holding that only Es. 425 were due. The deci¬ 
sion of the case turns entirely upon the admissibility of the receipt, 
Ex. 23. That receipt purports to be a settlement of the mortgage- 
debt made, in 1880. After deducting payments and making remis¬ 
sions, it recites that Es, 525 were found due out of the original mort¬ 
gage of Es. 675, and it states further that Es. 100 were paid on that 
day, and Rs. 100 would be paid in one month and a half, thus reducing 
the balance to Rs. 325. Both the Courts have held the receipt to be 
inadmissible for different reasons. The Court of [614] first instance, how¬ 
ever, allowed interest on the sum which carried interest, while the lower 
Court of appeal has disallowed this interest item altogether, and only 
decreed the claim, for the secured principal balance. It appears to me 
that the District Judge was in error in refusing to admit the receipt in 
evidence. The receipt was obviously nob intended to modify or nullify 
the original mortgage contract. Clause (4), s. 92 of the Evidence Act 
has, therefore, no application. The receipt was what it professes to be, 
a settlement of accounts. It does not purport to extinguish the mort¬ 
gage-debt. and it, therefore, comes under the protection of the exception 
(.n) to cl. (b) of the Registration Act, s. 17. Even before that clause 
was added by Act VII of 1888, this Court has always held that a 
receipt given by a mortgagee to the mortgagor for sums paid on 
account of the mortgage are not inadmissible in evidence for want of 
registration.— Shidlingapa v. Chenbasava (1), Basawa v. Kalkapa (2). 
and Annapa v. Ganpati (3). The Madras and Calcutta High Courts have 
taken the same view — Venkuyijar v. Venkatasubbayyar {4J. Sheikh 
Gugunfur Aliv. Mahomed Ynseen {6). The Allahabad High Court took 
a different view in Daltb Singh v. Durga Prasad (6). whore it held that 
receipts for sums paid in part satisfaction of a mortgage must be registered 
though at the same bince it held that the payment may be proved by 
parol evidence. See also Imdad Husain v. Tasadduk Husaiji (7). However, 
in a more recent decision in Jtioan Ali Begv. Basa Mai (8), the Full 
Bench of that Court has held that endorsecaents or receipts of payments 
passed by mortgagees to mortgagors did not fall within s. 17, and 
unless where they are so framed and worded as to purport expressly bo limit 
or extinguish an interest in immoveable property, they did not come within 
the section, and did nob require registration. The receipt in the present 
case falls under this category, wnd I would, therefore, hold that Ex. 23 
was admissible in evidence. Of course every payment made has the effect 
of slightly altering the condition of the account between [Sldj the 
mortgagee and the mortgagor, but that does not make the receipt inadmis¬ 
sible in evidence, because it is not rogisborod. Whore receipts are 
intended to be used as a release of the mortgage claim and show the 
extinction of the mortgagee’s right, they will ho inadmissible in evidence 
if nob registered— Basawa v. Kalkapa{^l) \ Mahadaji v. Vyankaji Govindi.^). 
The receipt. Ex. 23, was not intended to have that operation. I would, 
therefore, hold that Ex. 23 was admissible in evidence. That receipt 
shows that over and above Rs. 425 due on the mortgage there was a 
further debt of Rs. 100. T hat amount together with the interest on the 
same must be awarded to the appellant-mortgagee. The decree of the 
lower Court must accordingly bo amended by adding Rs. 100 plus interest 
due on th e same to the amount awarded by the lower appellate Court. 

2 B. 489. (3) 6 B. ISl. ' ’ 

20 W. R 334. <6> 1 A. 442. 

(7) 6 A 335. <8> 9 A. 108. (9^ 1 B. 197, 
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Sefore Mr, Justice Parsons and Mr, Justice Manade. 

Anandrao and others {Original Plaintiff s'), Appellants v. JOTI 
AND OTHERS {Original Defendants), Respondents* il2th March, 1900.] 

Registration—Registration Act {Ill of 1877), a. 17, cl, (6)— Assignment'^Assignment 
of a right to recover assessment. 

A passed to 3 a document by whiob he assigned faia inam rights over certain 
lands held by mirasi teoaots. including the right to recover the assessment fixed 
on them at Rs. 40 a year and al:io the right of succession to the full ownership 
of the lands, should the mirasi tenure on which they were held come to an end. 

Seld, that the document purported to assign a right, title and interest in 
immoveable property of the value of more than Rs. 100, and, as suoh, required 
registration under cl. (b) of s. 17 of the Registration Act (III of 1677). 

Second Appeal from the decision of B. Knight, District Judge of 
Satara. 

The facts of the case are fully stated io the judgment of this Court. 

[616] The only question argued in second appeal was whether the 
document sued upon required registration. 

B. A. Bhagwatt for appellants- 

B. V. Desai, for respondents. 


JUDGMENT. 


Parsons, J.—In 1873 the parties divided the village which they 
owned io tnam and at the same time the defendants passed to the plaint¬ 
iffs an agreement the terms of which are as follows :— 

“ The village of Banebi in district Satara, sub-district Kbanapur, was 
granted in tnam for the expenses of the god Shri Bevansidb and the main¬ 
tenance of the whole family. It was acquired in inam while your aud our 
ancestors were joint. The sanad for the inam was obtained in the name of 
your forefather, Sadashiv Bhagwant. In tiiat village we have got an eight 
annas’ share in the inam by proprietorship, while you with your kinsmen 
have gob an eight annas’share in the inam by proprietorship. You have 
passed to us a partition deed of to-day’s date for the income of the village 
that fell to our share. The remaining income belongs to you for your 
eight annas’ share. 

“ The village was acquired while our family was joint, and the sanad 
was prepared io the name of Sadashiv Bhagwant, your forefather. You 
are the senior member of that branch. We, therefore, decided among 
ourselves that you should have some more income out of this village 
which is inam, and wo give you tenants yielding an assessment of Bs. 40 
on land that had fallen to our eight annas’ share of the income. The 
details are as follows :— 

Bs. 16 8 0 Khatedar Baghu bin Nathaji Patel bolding lands 

as follow :— [description of the lands.] 

” 20 O 0 Khatedar Dhondi bin Nathaji i—[description of his 

lands.] 

” 3 8 0 Khatedar Bavlu bin Dattaji. 


Bs. 40 O 0 


Second Appeal No. 661 of 1899. 
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In this manner we have given to you tenants yielding an 
assessment of land of Ks. 40 that had fallen to our share. So you [617] 
three brothers should enjoy Es. 30, and Mahadaji Eamcbandra Ea. 10 
from generation to generation in inam right, and make the vahivat. We 
have no right left over this income. You may recover the assessment 
from the said tenants direct or through the village oflBcers according to 
your pleasure. We have no right or title left to recover the assessment 
from those tenants. If the mirasi right can be acquired through any 
circumstances over the lands held by the tenants, such right will belong 
to you. Wo have no tJiam right left over them at all.” 

The Judge of the lower appellate Court was of opinion that this 
document required to be registered under s. 17 (6) of the Indian Eegis- 
tration Act, 1877, and. as it was not, dismissed the suit. The point taken 
before us is whether the document does fall within cl. (6) of s. 17. 

There can be no doubt that it assigns to the plaintiffs all the inam 
rights of the assignors over the lands bold by the three mirasi occupiers 
mentioned therein, including the right to recover the assessment fixed 
on them and the right of succession to the full ownership thereof 
should the mirasi tenure on which they were held come or be brought to 
an end. As such it seems to us clear that it assigns a right, title, or 
interest in immoveable property, lu Madhavrav v. Jagannath (1), it was 
held that registration was compulsory in the case of an assignment of the 
right to take the assessment, and in Venkaji v. Shidramapa (2), the assign¬ 
ment of the assessment of land and of its vahivat was held to fall within 
the wording and spirit of the definition of immoveable property contained 
in 3. 3 of the Eegistrabion Act. 

The value of the interest assigned "in present or in future ” is, in 
our opinion, more than one hundred rupees. It was the inam rights over 
land assessed at Es. 40 a year that were assigned, and the value of such 
lights would be at least twenty years’ purchase. If, as was done in Nago 
v. Babaji (3), the stamp on the document he taken as a guide to the unex¬ 
pressed value of claim to seniority, the stamp sflixed. Es. 16, would show a 
1618] consideration of some Es. 1.500. We, therefore, confirm the 
decree with costs. 

EANADli, J.—The only point of law raised in this case is whether 
the farikat Q.ud the contemporaneous agreement of 1873 required regis¬ 
tration. The Court of first instance held that the appellaat-plaintitls’ 
claim, based on the Jarikat and agroonaent, was proved, and it awarded 
the claim. The District Court held that the/arikat was inadmissible in 
evidence for want of registration under cl. {b) of s. 17 of the Act. It was 
contended before us that the farikat and the agreement only declared the 
appellants’ vadilki rights, and did not create any interest which did not 
exist before. Looking at the wording of the document, I feel satisfied 
that this contention is without foundation. The words used are words 
of express grant, and it has not been contended that, before the partition 
any vadilki hak was enjoyed by the appellants of the nature created by 
this grant. The declaration in this case must be construed in the sense 
of a document creating or assigning an interest. It is only where a 
declaration states a more fact, as in Sakharaiii v. Madnn (4) and also 
I*aki V. Khotu (5), that the document requires no registration. Wiiere 
a document is a declaration of will creating a definite change of legal 


(1) P J. (1889), 
(4) 6 B. 232. 


p. 75, 


(2) 19 B. C63. 
(5) 4 B. 590. 
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relation to the property of the persons executing it, such a declaration is 
compulsorily registrable. In the present case, the executing party admitted 
the appellants’ right to recover Rs. 40 from certain tenants who wore 
assigned to them for vo^dilki hah. Independently of this document, the 
appellants could not prove their claim. The cases cited on appellants’ 
behalf have no application. The document in GireedhurDoss v.Nitto Qopal 
Doss (1) admittedly contained no transfer of interest, but simply showed 
what particular income was to be used by the Sbebait for the service 
of the temple. The ruling in Kedarnath Dutt v. Sham Dali Khettry (2) 
was expressly based on the fact that the deposit of the title-deeds and 
advance of loans had taken place prior to the execution of the document. 
Where the equitable mortgage was not prior to the document, it waa 
held that the latter was comnulsorlly registrable— Jaitha Bhima v. 
C619] Saji A.bdul (3). The case of Nilava v. BtidTaya (4) related toi a 
maintenanoe claim, and the document was in the nature of a family 
arrangement, and it was held that the value of the maintenance right was 
not the same as the value of the property itself. A claim for maintenance 
did not necessarily create a charge on the property— Kalpagathachi v. 
Ganapathi Pillai (5). When the property was worth more than Rs. 100, 
a partition deed relating to the division of the same must be registered— 
Shankar v. Vishiiu (6)—even when mother and sons were parties to it— 
Dakshmamma v. Kameswara (7). The case of Herambdev v. Kashinatk (8) 
related to an endorsement on a sanad, which endorsement was held not to 
create any interest, when the sanad was returned to the grantor. None 
of the rulings cited apply to the present case. The value of the interest 
created, being a claim to receive Rs. 40 a year must at the lowest calcu¬ 
lation exceed Rs. 100, and, therefore, the document was inadmissible in 
evidence for want of registration. The takid had no independent efficacy 
of its own. It was only a subsidiary document intended to give effect to 
the partition. Apparently, it has not been acted upon for more than 
twelve years since the document was executed. The District Court, 
therefore, very properly dismissed the claim. I would dismiss the appeal. 


24 B. 619 = 2 Bom.Ii.R, 452. 

APPELLATE CIVIL. 

Before Mr^ Justice Parsons and Mr. Justice Ranade. 

Ragho Sbitaram {Plaintiff) v. HaRI {Defendantj)* 

[15th March, 1900.j 

Indian Limilation Act {XV of 1877), s. 20— Part-payment of principal—Payment in 
kind. 

A payment may be made not only in the oucrent coin of the realm, but in any 
other medium that the creditor may choose to accept. 

Wbore poods are delivered by the debtor and taken by the creditor in payment 
either of principal or interest as such, such delivery would be a good payment of 
principal or interest, as the case may be, so as to extend the period of limitation 
under s. 20 of the lliimitation Aot (XV of 1877). 

£R., 29 M. 234 (236) = IG M.D.J 99 .J 


* Civil ReferoDce No. 4 of 1900. 

(1> 19 W. R. 291. (2) 20 W. R. 160. (3) 10 B. 634, 

(4) 12 6. H.G.R. 141. (5) 8 M. 184. (6) 1 B. 67. 

(7) 13 M. 281. (8) 14 B. 472. 
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C620] Repehenob undor s. 617 of the Civil Procedure Code (Act 

XIV of 1882) by Eao Bahadur N. G. Phadake, First Class Subordinate 
Judge at Nasik. 

The reference was in the following terms :— 

The plaintiff sues on an account stated and signed by the 
defendants on 26tb August, 1896, for Rs. 300 as principal found duo by 
adjustment of a former account and Rs. 135 as interest thereon at the 
rate of Rs. 1-4-0 per cent, per month. The cause of action is said to 
have accrued on the 27th August, 1896, the date of the suit being 24th 
August, 1899. It is alleged that no part-payments are made by the 
defendants. 

The defendants Nos. 1 and 2 contend that the suit is time-barred, 
the khata sued on being executed on 12th August, 1896, instead of 26th 
August of that year as alleged fraudulently in the plaint, that if the suit 
be at all within time, part-payments to the aggregate amount of Rupees 
92-13-3 in the shape of corn and such other articles are made, aud that 
they are willing and ready to pay the balance in eight instalments. 

" The plaintiff admits in No. 26 that pallas of rice of the value 
of Rs. 38-8-0 and H maunds of wheat of the value of Rs 12-8-0 were 
paid bo him in satisfaction of interest. There is no dispute about the date 
of payments. Their date is 25th November, 1896. The payments 
appear to be made on the same date. The actual fact is that the deceased 
Ragho bought the articles, viz., rice and wheat, from the defendants’ shop 
without paying anything for them, and the defendants credited him with 
the same in the plaintiff’s khata at theirs in respect of the dealing in suit. 
The defendants Nos. 1 aud 2 are father and son, and are living together, 
and jointly keeping a shop and carrying on business as grocers. 

‘ Here the question is ' do these part-payments in kinds extend the 
period of limitation under s. 20 of the Ijimitation Act?’ 

X am of opinion that they do. 

“ The parties are professionally traders. The part-payments consist 
of purchases of pallas of rice worth Rs. 38-8-0 and Ij maunds of wheat 
worth Rs. 12-8-0 made on credit by the deceased plaintiff from the 
defendants, who have, as already stated, credited him with the same in their 
account books. 

[621] “ Section 20 requires the payment of interest as such for the 
extension of the period of limitation. It does nob say that payment 
should be made towards liquidation of interest as such in express terms or 
otherwise. A payment made ‘ by the debtor ’ on the silent understanding 
of its being availed of towards liquidation of interest, would be sufficient 
under the section. The defendant No. 2 admits in his pursis that the 
practice of trade is first to appropriate a part-payment towards the liquida¬ 
tion of interest due aud then to uao the surplus, if any. in satisfaction of 

Wbon the payment of rice and wheat took place as said 
above there was evidently a mutual understanding on the part of both the 
parties that so much of the part-payment as amounted to interest due up 
to date of the payment was paid as intorest and the remaining as a part 
of the principal. The facts of llanmantmal v. Rambabhai (I.L.R., 3 
Bom., 198) and of Mackenzie v. Tiruvenuadathan (I.L.R., 9 Mad., 271) 
are quite different from those of the prosonb one.” 

The reference was argued before Parsons and Ranado. JJ. 

Rhandarkar {amicus curicz), for plaintiff. 

R' R^tankar, for defendants. 
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JUDGMENT. 

Parsons, J. —The question referred, viz.^ '* do these part-payments 
in hind extend the period of limitation under s. 20 of the limitation 
Act,’* is, as appears from the statement, a double one and. must be dealt 
with by us as such. First, the Judge asks the question as to part-payments 
made in kind generally, and we can at once answer this question in 
the affirmative. (A payment may be made not only in the currency 
coin of the realm, but in any other medium that the creditor may choose to 
accept. The law on this point is clear.) " Where it has been agreed 
between the debtor and tbe creditor that the latter shall receive goods in 
part-payment of his claim, the delivery of such goods to him operates as 
part-pavment —BoopcT v. Stephens (1).” Section 50 of the Contract Act 
enacts the same : “ The performance of any promise may be made in any 
manner, or at any time which the promisee prescribes or sanctions ” : and 
illustration (c) is as follows ;—“ A owes B 2,000 rupees. B accepts some- 
of [622] A’s goods in reduction of tbe debt. The delivery of tbe goods 
operates as a part-payment.” 

Secondly, tbe Judge asks the question as to the particular payments 
made in the case before him. This, however, is a question of fact to 
which we can give no definite answer. It depends entirely upon the 
understanding or agreement between the parties, and the Judge must him¬ 
self find what that was. All we can say is that if the goods in question 
were delivered by the defendant and taken by the plaintiff in payment 
either of principal or of interest as such, there would be a good payment 
made either of principal or of interest as the case may be. 


24 B. 622 = 2 Bom. L.R. 483. 

APPELLATE CIVIL. 

"Before "Mr. Justice Parsons and Mr, Justice Ranade. 


Bhikanbhai {Original "Defendant No. 1), Appellant v, UlRADAD 
Ramdinshet Marwadi {Original Plaintiff), Respondent.^ 

f21st Marob, 1900.] 

Lieasc — Condition—Breach of condition—Illrgal contract—Contract Act flX of 1872), 
s. 23— Tolls Act {Bom. Act III of 1876), s. 10 t— Amending Act (Bom* Act "V of 
1881). s. 2. 

Under s. 10 of the Tolls Act (Bom. Act IFI of 1876) Government leased to 
plaintiff the levy of tolls on certain oonditiont;. One of tbe conditions was that 
plaintiff should not sublet the tolls without the permission of the Collector 
previously obtained. One of tbe clauses of tbe lease provided that for a breach of 
any of the conditions of the lease, the Collector might impose a fine of rupees two 


• (1635) 4 A and E. 71. 
t Second Appeal No. 698 of 1899. 

(1) Section lO of tbe Tolls Aot (Bon:. Act III of 1876)— 

10. It shall be lawful for the Government to lease tbe levy of tolls at suoh rates- 
not exceeding the rates mentioned in the schedule annexed to this Act. upon any public 
road or bridge by public auction or private contract from year to year or for a longer 
period not exceeding seven years on such terms and conditions as tbe Government may 
deem desirable : provided that the lessee shall give security for tbe due fulfilment of suoh 
couditioDs, and that all sums payable under tbe terms and conditions of the lease shall 
be recoverable as a demand for tbe land revenue under the law for tbe time being in force 
80 far as applicable. 
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hundred. The plaintiff sublet the toll to the defendants witj^out the pernaisslon 
of the Colleotor, and sued to recover a certain amount whichhe defendants pro* 
mised to pay for the sub-lease. The defendants contended that the contravention 
of the condition of the lease was illegal and opposed to public [623] policy ; that, 
therefor^, the contract was void under s. 23 of the Contract Act (IX of 1872), and 
that the plaintiff was not entitled to recover the amount. 

Held, that the plaintiff was entitled to succeed. The agreement to sublet was 
not illegal or opposed to public policy merely because it was forbidden under a 
pecuniary penalty by conditions in the lease to the plaintiff. The penal con¬ 
sequences of the breach were limited to the specific penalty and did not make the 
contract void. 

[R., 26 M. 166 (157) ; 35 M. 582 = 10 lod. Oas. 126 = 21 M. Ii. J. 426=9 M. L.T. 459 = 
(19111 1 M.W.N. 371 ; 11 Ind. Cas. 527 = 14 O.C. 144 ; 9 P.R. 1902 = 17 P.Ij. B. 
1903.] 

Second appeal from fcbo decision of J. B, Aloock, District Judge of 
Nasik, reversing the decree of Hao Saheb D.G. Gbarpure, Joint Subordinate 
Judge. 

The plaintiff, who had farmed certain tolls from Government, sublet 
two of them to the defendants and sued to recover Rs. l,3o9-7-G on account 
of the subletting. 

The defendanls answered that the plaintiff could not under the terms 
of his lease sublet the tolls without the previous sanction of the Collector 
in that behalf and that on the breach of any of the conditions of the lease 
the Collector was empowered under cl. 20 of the lease to levy a fine of 
two hundred rupees from the lessee. They, therefore, contended that the 
transaction in dispute was illegal and void, being opposed to public policy, 
and that the plaintiff was not entitled to recover anything on account of it. 

The following is the translation of cl. 20 of the lease referred to in 
the written statement : — 

“ 20. If I, or any of my servants, or sublessees (if there be a sub¬ 
lease) act in contravention of the Tolls Act that may be in force, or of any 
of the conditions of this lease, then tbe Collector has the authority to levy 
from me a fine of rupees two hundred for each of such offences, and if I do 
nob pay the fine forthwith, he has tbe authority to recover it in any 
manner as provided for in the aforesaid clauses.” 

The Subordinate Judge found that tbe alleged agreement between 
the plaintiff and the defendants was proved, and tbafc it was illegal and 
void. He, therefore, dismissed the suit. 

On appeal by the plaintiff the Judge reversed the decree and allowed 
the claim to the extent of Rs. 1,351-G O, which was the amount claimed 
in appeal. 

Defendant No. 1 preferred a second appeal. 

[6243 MoepUerson with Sadashiv Ji. Dakhle, for the appellant (de¬ 
fendant No. 1),—The agreement under which the plaintiff sublet tbe lease 
to the defendants was illegal as being against the express terms of the lease 
granted to the plaintiff. It is true that, no penalties are prescribed under 
the Act for such sub-lotting. Bub s 10 having been added bo Bombay 
Act III of 1875 by s. 2 of J^ombay Act V of 1881, which enabled the 
Collector to impose any conditions be liked in the lease granted under the 
Act, the conditions thus acquire a statutory importance. They are 
conditions imposed under the express power granted to the Collector by 
the Act. A sub-Iebting, therefore, would bo bad as being expressly forbid¬ 
den by law. Suob an agreement would also be void under s. 23 of the 
Contract Act. 
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Robertson with Raji A. Rhare^ for the respondenii (plainfcifif), — 
The conditions imposed by the lease are not statutory conditions. There 
is a penalty provided by the conditions, but it is for the Collector to decide 
whether he would enforce it. In this naatter the Collector was approached, 
but he did not enforce the penalty. The condition imposed by the 
lease is really for the purpose of facilitating the collection of revenue. If 
the Legislature had intended to make such subletting illegal and void, it 
would have done so by an express provision in the Act as wo find in the 
Abkari and Opium Acts. The observations on p. 281, Pollock on Contracts, 
6 th Ed., hold good in this case. The object in imposing the condition, 
was not to provide for the maintenance of public order or morals ; and, 
therefore, unless expressly forbidden by the Legislature the condition would 
not be void —Ganqadhar v. Damodar (l). 

JUDGMENT. 

Parsons, J.—Section lo. which is added to Bombay Act III of 1875 
by s. 2 of Bombay Act V of 1881, provides that Government may lease 
the levy of tolls on such terms and conditions as the Government may 
deem desirable. One of the conditions on which the Government let 
the toll in question to the plaintiff was that he should not sublet it without 
the permission of the Collector previously obtained. Clause 20 of the 
lease also provided that for a broach of any of the conditions in the lease 
[625] the Collector might impose a fine of Rs. 200. We have not to 
consider the legality of this provision. The argument is that the contra¬ 
vention of the condition is illegal and opposed to public policy, and that, 
therefore, the contract by which the plaintiff sublet to the defendant is 
void under s. 23 of the Contract Act, and the plaintiff cannot recover the 
amount which the defendant promised to pay for the sublease. It is 
admitted that the defendant collected the tolls for the year for which the 
contract was made, and that there was no breach on the part of the 
plaintiff or interference on the part of the Collector. This being so, we 
think that the plaintiff is entitled to succeed. The Court cannot 
regard the object of the agreement to sublease as immoral or opposed to 
public policy merely because it is forbidden under a pecuniary penalty by 
conditions in tbe lease to the plaintiff. We tbiok we ought to limit the 
penal consequences of tbe breach to the specific penalty and not to bold 
the contract void. When conditions are prescribed by statute for the 
conduct of any particular business or profession, and such conditions are 
not observed, agreements made in course of suob business or profession (c) 
are void, if it appears by the context that the object of the Legislature in 
imposing the condition was the maintenance of public order or safety or 
the protection of the persons dealing with those on whom the condition is 
imposed ; {/) are valid if no specific penalry is attached to the specific 
transaction, and if it appears that the condition was imposed for merely 
adiniijistrative purposes, e.g.^ the convenient collection of the revenue 
Pollock on Contract. 6th Ed., p. 281. In our opinion, this case falls within 
the latter class, because tbe statute itself does not forbid or attach a penalty 
to the transaction of subletting, but merely gives power to impose a oondi- 
tion under which it can be forbidden should the Collector see fib to do so 
for what can be only purely administration purposes. The Act imposing 
tolls is an Act passed for the benefit of the revenue and nob an Act for the 
protection of public morals such as the Abkari and Opium Acts are in this 
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country and the LicensiDg Acts ar© in England, and to which different 
considerations apply. 

We confirm the decree with costs. 

[626] Ranade, J.—In this appeal the only point of law raised 
relates to the question whether' the agreement on which plaintiff-respondent 
relies, is void under s. 10 of the Bombay Tolls Act V of 1881 and s. 23 
of the Contract Act. The respondent-plaintiff brought the suit on a 
khata passed by the appellant defendant and two others. The execution 
of the khata was admitted by the defendants Nos. 1 and 2, bub they pleaded 
that it was passed as a security for the proper management of two toll 
nakas which were entrusted to them by the respondent-plaintiff as his 
servants, and that as they paid over all the money that they received they 
were not liable to make any repayment, as they bad not borrowed any 
sums from the plaintiff. The respondent-plaintiff in reply admitted that 
no money had been advanced by him, and that the khata had been passed 
as consideration for bis making over to the defendants two of the boll 
Mafeas for which he bad contracted with Government in 1897. On this 
statement of the plaintiff-respondent, the defendants raised the contention 
that the agreement about subletting was illegal and void under the Tolls 
Act, The Court of first instance upheld that contention and dismissed 
the claim. In appeal, the District Judge held that the agreement was 
not void, and awarded the claim. The Tolls Act III of 1875 was amend¬ 
ed by Act V of 1881, which empowered Government to lease the levy of 
tolls to any person provided that the lessee shall give security for the due 
fulfilment of the conditions laid down by Goveroment, and s. 11 provides 
that “ such lessee and persons employed by him as his agents shall be 
deemed to be persons appointed to collect tolls.” There is nothing in the 
Act which permits or lorbids subletting, but the lessee can employ per¬ 
sons as his agents for collecting tolls. In the conditions which the 
lessee had signed. Ex. 23, there is a clause that the lessee would not sublet 
without the permission of the Collector previously obtained, and Ex. 65 
shows that this permission to sublet under cl. 14 was refiisod. liaja 
chiUies were, however, granted to the appellant describing him as having 
been employed by respondent as his servant in charge of tolls (Exs. 25 and 
29). The question for consideration, therefore, is whether the plaintiff- 
respondent was debarred [627] from suing on his agreement of sub-lease 
by reasonof the breach of the condition contained in Ex. 23 even though 
there was no provision in the Act against subletting, and no penalty was 
prescribed in the conditions against breach of the same. 

As a general rule, the law does not forbid things in express terms, but 
imposes penalties for doing them, and the imuosition of such penalties 
implies prohibition, and an agreement to do a thing so prohibited is 
unlawful under s. 23 of tho Contract Act. This was the principle laid down 
in Gosvami Shri Purushotaniji Moharoj v. B. Robb (1), where the case was 
of an agreement to pay a coes prohibited by law. As no penalty was im¬ 
posed by the Act, the agreement to pay the cess was held not to be illegal, 
but, at the same time, the Court held that it could not be enforced, as 
it provided for the collection of a cess declared illegal. In lioghiinath v. 
Nathu (2), the agreement was of a sublonse granted without the permission 
of the Collector under the Opium Act. That case must be distinguished 
from tho present, because under the Opium Act, s. 4, the selling of 
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1900 opium by persons not; licensed was expressly forbidden, and it was, 
Mabgh ai. therefore, held that the agreement was one forbidden by law and, therefore, 

void. No such provision is found in the Tolls Act, and the case more 
nearly resembles the ruling in Gdngadhar v. Damodar (1), where the 
agreement was entered into by defendant by subletting a public works 
contract for a consideration of getting 10 per cent, profits. Such a contract 
was distinguished from contracts of subletting in the matter of excise 
licenses, which were intended to be held by law by the licensee him- 
2 Bom. L.R. self. See also Judoonath Shaha v. Nobin Chunder (2). The nearest 
488. case in point is Gauri Shankar v. Mumtaz AH Khan (3), where the 

contract was of a partnership in the lease of a ferry. Such a part¬ 
nership was held to be legal, as there was nothing in the Act itself which 
prohibited such arrangements, and the object was not fraudulent, nor did 
it result in any injury to person or property, and there was nothing 
immoral or opposed to public policy, such as was the case in Hari 
Balkrishna v. Naro Moreshvar (4) ; [628] Sharoda Pershad Roy v. 

Bholanath (5) ; Doorga Singh v. Sheo Pershad Singh (6). The District 
Judge must, therefore, be held to have correctly decided the point 
of law raised in this appeal. As no penalties are prescribed under 
the Act, the agreement does not prima facie fall under the Ist clause 
of s. 23. It does not come under the 2nd clause also, as it does not 
defeat the provision of any law— Debi Prasad v. Rup Ram (7) ; Hormasji 
Motabhai v. Pestanji Dhanjibhai (8) ; Raghunaih v. Nathu (9). The Act 
itself permits the employment of persons other than the lessee as agents. 
There is nothing fraudulent or immoral or opposed to public policy in 
such an agreement. 1 would, therefore, dismiss the appeal with costs. 

Decree confirmed. 
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(1) 91 a. 699. (2) 91 W.E. 989. (3) 9 A. 411. (4) 18 B. 842. 
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Abatement. 

See Act VIII OF 1890 (GUARDIAN AND WARDS), 23 B. 719. 

Abetment. 

See PENAD CODE (ACT XLV OP 1860), 24 B. 287. 

Acceptance. 

See Contract, 24 B. 510. 

Accounts. 

(1) Mortgage accounts—Registmtion—Receipt—Receipt by mortgagee 

setting forth a settlement of mortgage accounts—Evidence Act (1 of 
1872), 6. 92, cl. 4—Registration Act (111 of 1877), s. 17, ol. (6), 
Kxcep. (2) —See REGISTRATION, 24 B. 609. 

(2) See Charity, 24 B. so. 

(3) SeeOlV. PRO. CODE (ACT XIV OP 1882), 24 B. 302. 

(4) See HINDU L.A\\ (JOINT FAMILY), 23 B. 144. 

(5) See TjIMITATION ACT (XV OB' 1877), 24 B. 493. 

(6) See Partnership, 23 B. 544. 

Ackno'wledg:ment. 

See limitation, 23 B. 177. 

Acquisition. 

Land acquisition—Municipality—District Municipal Act (Bombay Act 
VI of 1873). s. 24—Acquisition of land lor widening a street— 
Powers of a Municipality—Civil Court's jurisdiction to interfere— 
Injunction—See MUNICIPALITY, 24 B. 600. 

I. — Imperial Acts. 

ActXXXII of 1839 (Interest). 

See Civ. PRO CODE (ACT XIV OF 1882), 23 B. 502. 

Act XI of 1843 (Bombay Hereditary Offices). 

S. 10—See VaTAN, 21 B. 434. 

Act XIII of 1856 (Police, Presidency Towns), 
s. 2—See MORTGAGE (SALE), 23 B. 348. 

Act XV of 1856 (Hindu Widow’s Re marriage). 

Ss. 2 and 3—Bee HINDU Law (ADOPTION), 24 B. 89. 

Act IV of 1857 (Tobacco, Bombay Town). 

See MORTGAGE (S.ALEJ, 23 B. 318. 

Act XXH of 1857 (Bombay University). 

S. 12—Cuuslruction—C-nididitu for a degree—University—University of 
Bombay—See UNIVERHITY, 23 B. 4G5. 

Act XXXV of 1858 (Lunacy. District Courts). 

See Lunatic. 23 B. 403, 653. 

Act XXVII of I 860 (Collection of Debts on Successions). 

Sec Hindu Law (adoption), 2i 13. 367. 

Act XX of 1864 (Bombay Alinors). 

(1) Bee Guardian. 23 U. 237 . 

(2) See Minor, 23 B. J4G. . ^ 

Act XI of 1865 (Mgfassal Small Cause Courts). 

B. e^Beo Oiv. Pro. Code (Act Xtv of 1S82>, 23 B, 382. 
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Act XV of 1865 (Pars! Marriag^e and Divorce). 

(l) Alimony — Charge'onhiL&band's immoveable property — Widow—T)\etrir- 
butive share. —By an order of the Farsi Matrimonial Oourt the 
deceased was directed to execute a proper inetrument charging his 
immoveable property with the payment of Rs* 70 per mensem by 
way of permanent alimony to his wife during her life. The 
instrument was executed accordingly. On his death his widow was 
held entitled, in addition to theRs. 70 per mensem charged on her 
deceased husband’s immoveable property, to a distributive share in 
his estate. MOTIBAI v. MOTIBAI, 24 B. 465 = 2 Bom. D.R. 602 ... 

(2) S. 36—See ParSIS, 23 B. 279. 

Act XXVII of 1866 {Indian Trustees). 

See BANK OF Bombay, 24 B. 350. 

Act I of 1868 (General Clauses). 

S. 2—See SPECIFIC RediEF Act (I OP 1077), 23 B. 673. 

Act XIV of 1869 (Bombay Civil Courts). 

(1) S. 28—See CIV. PRO. CODE (ACT XIV OF 1882), 23 B. 382. 

(2> S. 32—See MAMIiATDAR, 23 B. 761. 

Act XXI of 1 870 (Hindu Wills). 

01. 3 —See BANK OF BOMBAY, 24 B. 350. 

Act XXUlof 1871 (Pensions). 

Ss. 6 and 14-—Rafc (6) framed under the Act —Suit for recovery of var- 
shasan allowance — Collector's certificate—Cancellation of certificate 
by Revenue Commissiouer.—When a certificate is granted by the 
Collector under 8.6 of the Pensions Act (XXIll of 1871), the pre¬ 
sumption is, until the contrary is shown, that the order for grant¬ 
ing the certificate was made, as is contemplated by the 6th rule 
framed under the Act, with the previous sanction of the Revenue 
Commissioner by the Collector himself. But the Revenue Commis¬ 
sioner has no power vested in him to cancel a certificate granted by 
the Collector, and there is no rule which provides for the revision 
by tbe Revenue Commissioner of the Collector’s action in granting 
certificates or for the cancellation by him of the certificates granted 
by the latter. BUIMBMAT v. BHIKAMBHAT. 23 B. 676 = 1 Bom. 
L.R. 184 

Act II of 1874 (Administrator General). 

S3, 17 and 18—See ADMINISTRATOR GENEB/.D, 23 B. 428. 

Act IX of 1875 (Indian Alajority). 

S. 3—See MINOR. 23 B. 146. 

Act X of 1876 (Bombay Revenue Jurisdiction). 

S. 15—See MAMDATDAU, 23 B. 761. 

Act XI of 1876 (Presidency Banks). 

Ss. 20, 22 and 23—See BANK OF BOMBAY, 24 B. 860. 

Act I of 1878 (Opium). 

S. 4—See Lease, 24 B. 622. 

Act XI of 1878 (Arms). 

22—il/uslcr and f^ervant-—Master's liability for the criminal acts of 7iis 
servant. — Where the manager of a liconsod vendor of arms, 
ammuoition and military stores sold certain military stores without 
previously ascertaining that the buyer was legally authorized to 
post-CHs the Same, 

Bela, that tbe licensee was liable to punishment under s. 22 of the 
Indian Arms Act (XI of 1878), though tbe goods were not sold with 
his kuovvlodgo and coubcut. 

The principle—** whatever a servant does in the course of his emplpy- 
mont with which ho iu entrusted and as a part of it, is his master’s 
act ’ ’—is applicablo to the present case, QUEBN-EMPRESS v. TYAE 
ADDI, 24 b. 423 = 2 Bom. L.R. 62 
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Act XVII of 1870 (Dekkhan Agriculturists* Relief). 

(1) See ACT VIIIOP 1890 (GUARDIAN AND WARDS), 23 B. 098. 

(2) Ss. 3 (s). 63 and 73 —AgricuUurist'^Plainti^ff proved or admitted to be an 

agriculturisi^Appeal—Special Judge — Jurisdiction .—The plaintiff 
alle^inc that she was aa agriculturist sued for redemption under 
chap. II of the Dekkhan Agriculturists’ Relief Act (XVII of 1879). 
The Subordinate Judge raised an issue as to her status, and on that 
issue found that she was notan agriculturist. He, however, proceed¬ 
ed with the trial of the case and on the merits dismissed her claim. 
She thereupon applied to the Special Judge, who took up the case 
in revision, reversed the decree of the lower Court, and passed a 
doorea in the plaintiff's favour, holding that she was an agriculturist. 

Held, that the Special Judge had no jurisdiction. The Subordinate 
Judge bad found that the plaintiff was not an agriculturist. Having 
done 30 it must be deemed that he went on with the trial only in 
his ordinary jurisdiction, and the decree passed was one not under 
chap. II of the Dekkhan Agriculturists’ Relief Act. but under the 
general provisions of the Civ. Pro. Code (Act XIV of 1682). By 
8 « 53 the Special Judge has jurisdiction only over decisions and orders 
passed by a Subordinate Judge under chap. II. 

Per Parsons, J.—it is only when the plaintiff is admitted and 
proved (not merely when he claims) to bo an agriculturist that the 
Court has jurisdiction to try a suit under chap. II of the Act. The 
question of status ought to he raiced and decided as a preliminary 
issue. DAKSHMAN v. Ramchandra. 23 B. 321 

(3) S. )1—Civ. Pro. Code {AcfKlV of 1892). s. 57—Jurisdiction-Prac¬ 

tice — Procedu*e when suit filed in wrona Court. —Under s. 11 of the 
Dekkhan Agriculturists’ Relief Act (XVIT of 1879>. a suit in which 
there are several defendants who are agriculturists may bo instituted 
and tried in a Court within the local limits of whose jurisdiction 
any one of such defendants resides and not elsewhere. 

Where a suitwas brought in the Court at Haveli, the plaintiffs alleging 
that some of the defendants who held lands within the jurisdiction 
of that Court wore agriculturists, and the suit was dismissed 
because those defendants wore found not to be agriculturists. 

Held, that the proper procedure to be adopted in such a case was not 
to dismiss the suit, but to return the plaint for presentation to the 
proper Court. DADHAJI v. IlARl, 23 B 679 = 1 Bom. L.R. 176 ... 

(4) S. 44 — Agreement filed under seclion and becoming a decree _ Default 

in payment of inslahnen's duo under decree—Aptfiication to make 
decree absolute under s. 89 of Transfer of Property Act (IV of 1882) 
— Limitation Act {'X.W of 1877), sch. II, art. 179.—On the Slst 
October 1894, the plaintiff and the defendant entered into an 
amicable agreement before a conciliator for payment of a mortgage- 
debt due to the former by annual instalments. The agreement was 
forwarded to the Gcurt on the 21st December 1894, to bo filed under 
8 . 44 of the Dekkhan Agriculturists’ Relief Act (Act XVII of 1879). 
Default having been m »do in the payment of the instalments, the 
first of which became due on the 25th January, 1895, and which 
also was not paid, the plaintiff applied for execution by sale of the 
mortgaged property. The applic.ation was made on the 6th Septem¬ 
ber. 1897. and it was struck off the file for some formal defect on 
the 18th November, 1897. Subsequently on the 10th October 1898, 
the plaintiff, having applied for an order absolute for sale under s. 89 
of the Transfer of Property Act (IV of 1882), questions arose as to 
the applicability of the section to agreements filed in Court under 
s. 44 of the Dekkhin Agriculturist..' Relief Act aud as to limitation. 

iicfd, that (1) agreements filed under s. 41 of the Dekkhan Agricul¬ 
turists’ Relief Act, if relating to sale of mortgaged property are 
subject to the provisions of s. 89 of the Tiaosier of Property Act (IV 
of 1882). 

(2) Art. 179, sch. II of the Limitation Act (XV of 1877) applies to 
applications under s. 89 of the Transfer of Property Act. 

Held, further, that in the present caao the application of September 
1897 should be tro.atcd as a ntop-in-aid of execution. Bhaqw^n v 
Ganu, 23 B. 044= 1 Bom. L.R. 136 
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Act Xyil of 1879 (Dekkhan Agriculturists’ Relief)— {Coficluded^^. 

(6) S» 72, cl. (a)—“ JVriiten inslrurnents **— Z/imiUttion, —Oa the 7th April, 
1888, an agriculturist in the Deccan passed a writing to his creditor 
to the following effect 

** Receipt taken by Vasudeo frona Ramkrishna, agriculturist. I have 
borrowed Rs. 1,045 from you from time to time for my private 
expenses. I have passed you no bond for the money. l?o*day I 
have taken Rs. 300 more, making Rs. 1,345 in all. For that I will 
give you a bond fifteen days hence. 1 have received the money.” 

This document was duly registered under s. 58 of the Dekkhan 
Agriculturists* Relief Act (XVII of 1879). 

In June 1897 the creditor sued to recover the principal and interest 
due under this document. 

Beld, that the document sued upon was a ** written instrument ** 
within the meaning of s. 72, ol. (a), of the Dekkhan Agriculturists’ 
Relief Act (XVII of 1879), and that the suit was, therefore, not 
barred, having been brought within twelve years from the date of 
the dooument. 

Held, also, that the dooument was not a mere acknowledgment of a 
debt, but an agreement containing a distinot undertaking that the 
debtor would pass a bond for the debt within fifteen days. VASUDBO 
V. RAMKRISHNARAO, 24 B. 394 = 2 Bom. D.R. 122 

Act V of 1881 (Probate and Administration). 

(1) Ss. 3, 8, 13. 154—Bee BANK OP BOMBAY. 24 B. 350. 

(2) Ss. 3, 24, 25. 26 and 62—See PROBATE, 24 B. 8. 

(3) S. 90—See Hindu Daw (Widow), 23 B. 342, 

Act II of 1882 (Trusts). 

S. 91 —See VENDOR AND PURCHASER. 24 B. 400. 

Act XV of 1882 (Presidency Small Cause Courts). 

S, 38—Dismissal for default—Remedy of plaintiff—Praotioe—Procedure— 
Decree—Ex-parte decree—Appearance of party—Appearance by 
pleader or recognized agent—Appearance only for the purpose of 
applying for adjournment—-Civ. Pro. Code (Aot XIV of 1882), 
83.36, 37, 100, 102, 103—See CiV. PRO. CODE (ACT XIV OP 1882), 
23 B. 414. 

Act IX of 1887 (Provincial Small Cause Courts). 

(1) S. 25—See SMADD Cause Court, 23 B. 334. 

(2) Ss. 27 and S3—See Smadd Cause COURT, 24 B. 810. 

Act VI of 1889 (Probate and Administration). 

8 . 14—See HINDU DAW (WIDOW), 23 B. 342. 

Act Vill of 1890 (Ouardlan and Wards). 

(1) Bee Bank op BOMBAY. 24 B. 350. 

<2) See DUNATIC. 23 B. 403. 

(3) 8s. 7 (3), 8 (n), 13 — Claim to guardianship based on <t toiff does not 

survive to clatmant's representative — Appeal—Death of appellant 
pending appeal-^Abatement. —One Khashabai applied to be the 
guardian of the person and property of her minor son. Her applU 
cation was opposed by Gangabai, the grandmother of the minor, 
who alleged that she bad been appointed guardian by the will of 
the minor’s father. The Judge found the will not proved, and he 
appointed Khashabai to bo guardian- Qangabai appealed and 
pending the appeal she died. Qangabai’s brother, one Madhavrao, 
thereupon applied for leave to prosecute the appeal as Gangabai’s 
representative. 

Held, refusing the application, that the appeal must abate by reason 
of Gangabai’s death. Her appointment alleged to have been made 
under the will was a matter of personal preference and trust. A 
claim based on personal trust could not survive to her repre8enta> 
live. Ganoabai V. Khashabai, 23 B. 719=1 Bom. D.R. 363 ... 

(4) Ss. and'6^~Dutv of District Court to hear all evidence — Deci¬ 

sion based o« evidence taken bp a Subordinate Court illegal —jPrnc- 
/icc—Jl/»«or—Guardian.—Section 46 of the and Wards 
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Act VIII of 1890 (Quardian and Wards)— {Concluded). 

Act (VIII of 1890) does not control s. 13 of the Act. so as to 
aathocize the District Judge to dispense with the hearing of evidence 
by himself and transfer the whole investigation of material issues 
of f.ict to a Subordinate Court. Nor does it empower the District 
Judge to use the ovidenoe taken by the Subordinate Court. 

An application was made for the appointment of a guardian to the 
person and property of a minor. The District Court sent the 
application to a Subordinate Judge for inquiry and report, and 
issued a notice calling upon any who objected to the appointment 
of the proposed guardian to appear before the Subordinate Judge, 
who would hear and dispose of the objections. The whole inquiry 
was held before, and all the evidence was taken by, the Subordinate 
Judge. Upon the evidence so taken, the District Judge disposed of 
the application. 

Held, that the procedure adopted by the District Judge was illegal, 
aod his decision based upon evidence not taken before him could 
not be accepted. GanESH VITHAL v. KUSAB.\I, 23 B. 698 
= 1 Bom. L.R. 185 ••• 

(5) Sb. 22, 45 and 47—See GUARDIAN, 24 B. 95. 

(6> Ss. 29 and 30—See GUARDIAN. 23 B. 287. 

Act IX of 1890 (Railways), 

(1) S. 12—See WatER-WORKS. 23 B. 358. 

(2) S. 110— "Compartment"—Meaniyxg of the toord- — Per JENKINS, C.J., 

and Candy, J.—Good sense requires that to the word ^‘compart¬ 
ment ” in certain sections of the Indian Railways Act (IX of 1890) 
the quality of complete separation should be attributed, and it ia 
with that force that it is used in s. HO. 

Per Ranadb, J.—The word “ compartment ” is used in s, 110 of Act 
IX of 1600 in the same sense in which it is used throughout the Act, 
and does not necessarily mean a completely partitioned division. 
l<xre DADABHAI JamSEDJI, 24 B. 293 = 1 Bom. L.R. 683 


Act IV of 1893 (Partition). 

(1) S. 3, s«6 ss. 2,4— hy transferee for’partition.—Suit for partition 

by sharer n<;at«sf transferee — Procedure. —Section 4 of the Partition 
Act (IV of 1893) applies only where the transferee sues for partition. 

Where the suit is brought by the sharer against the transferee, s. 2 
must be applied. 

In cases where s. 4 applies, the Judge should make a valuation of 
the share ofthe transferee only and direct its sale. Baushet v. 
MlltANSUEB, 23 B. 77 

(2) S. 4— Application of section — Dioelling-house belonging to undivided 

family—Re acquisition by members of sixch family a/ler it has been 
sold to a stranger does not give any right under the section as against 
such stranger. —A dwelling-boose belonged to four brothers,Krishnaji, 
Kamcbandra, Vaman and Paraehrara, joint members of a Hindu 
family. In 1874 the shares of Krishnaji and Parasbram were sold 
in execution of decrees against fhom, and in 1877 the remaining 
shares were sold, and Qnally the bouse became tbo property of the 
plaintiff and one Karandikar in equal moieties. The pUintifi sued 
Karandikar for partition and obtained a decree, but pending exe¬ 
cution Karandikar conveyed his moiety back ag.ain to Kamcbandra 
and Vam.au. The brothers bad continued to occupy the bouse 
notwith^tafldi^)g the changes in ownership. Vaman now applied 
under s. 4 of the Partition Act (IV of 1893) to be allowed to buy ibe 
plaiiitifl’s moiety. 

Held, that b«‘ was not enfitled to tlie advantage given by the sootion. 
It i.a ownership, not rccupation, that give-, ibe right. Alter tba 
salts iu 1877 the bouse no longer belonged to an undivided f«mily. 
Vaman and his brothers wore then oilber tenants in the bouse or 


trespassers. 'I'he question was wbetbor the dwelling-house at the 
time the shares tlic-roin, whic-b had not been sold to Karandikar, 
were transferred to ibo plaintitl belonged to :in uiidivtdid family. 


When the plaintiff purehasrd his moiety, be and Karandikar be¬ 
came the owners in common of the house, and as between them s. 4 


of the Partition Act bad no oper.ation. Tbo subacciuent purchase 
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Act IV of 1893 (Partition)— (Concluded), 

ot Karaadikat’s interest by Ramcbandra and Vaman did not confer 
upon them any rights which Karandikar did not possess. It was 
in their bauds re-acqutred aucescral nroperty, but not property 
belonging to an undivided family within the meaning of s. 4. 
VAMAN V. VASDDEV, Sj3 B. 73 

Act VI of 1895 (Dekkhan Agrriculturists' Relief,. 

S. 3—See ACT XVII OF 1879 (DEKKHAN AQRlCTJLTUniSTS’ BEIiIEF), 
23 B. 321. 

Act 111 of 1897 (The Epidemic Diseases). 

See Landlord and Tenant, 23 B. 510. 

Act X of 1897 (General Clauses). 

See Mortgage (Sale), 23 B. 348. 

II.—Bombay Acts. 

Act V of 1862 (Bombay* Bhagdari and Narwadari Tenures). 

S. 3—SeeBHAGDAR, 23 B. 710. 

Act VII of 1863 (Bombay. Exemptions from Land Revenue in Terri- 
torles not subject to Act XI of I852 l 

See Act V OF 1879 (BOMBAY LAND REVENUE CODE), 23 B. 39. 

Act I of 1865 (Bombay Survey and Settlement). 

See LiimitatION, 24 B. 104. 

Act II of 1865 (Bombay. Municipal). 

See mortgage (SALE). 23 B. 348. 

Act III of 1865 (Bombay Wagers). 

(1) See Wager. 24 B. 227. 

(2) S. 1—See INSURANCE, 23 B. 191, 


Act VI of 1873 (Bombay, District Municipal). 

(1) S. 24—See MUNICIPALITY. 24 B. COO. 

(2) 8. 33—See ACT V OF 1879 (BOMBAY LAND REVENUE CODE) 24 B 

240. 

(3) S. 48—See MUNICIPALITY, 23 B. 248. 

(4> S. 84—See MUNICIPALITY, 23 B. 446. 

Act 111 of 1874 (Bombay Hereditary Offices). 

(1) See VaTAN. 24 B. 556. 

(2) S. 6—See VATAN. 23 B. 715. 

(3) S. 61—See VataN, 24 B. 484. 

Act 111 of 1875 (Bombay Tolls on Roads and Bridges). 

S. 10, and Born. Act V of 1881, a. 2—Lease—Condition—Breaoh of oon- 
LEAS^ 24 B of 1872), 8. 23—See 

Act III of 1876 (Bombay Mamlatdar's Courts). 

(1) Ss. 3, 5. 6. 7 and 9—Mamlatdar’s Court—Posseesory suit by a minor 

plaintiff represented by bis guardian—Plaint signed and veriaed by 

Soa mNOR, o' sue-Minor- 

(2) S. 4—See Jurisdiction, 23 B. 47. 

(3) S. 4—See Water, 23 B. 506. 

S. 18—Specific Relief Act (I of 1877). s. 9—Res judicata—JPossessory 
suit %n Mamlatdar s Court — Dismissal of suit by lilamlatdar on the 
wc? i(s Siibscguent suit lu Civil Court under s. 9 of the Specific 
Relief Act IJ of — A possessory suit bled in the Mamlatdar’s 

Court wag dismiPsod by the Mainl xtdar on the merits. The plaintiff 

another suit under s. 9 of the Speoiao Relief Act (I 
of 187 0 in a Civu Court which allowed the claim and passed a 
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Act 111 of 1876 (Bombay Mamlatdar 's Courts) — iCoytcluded). Page 

decree in his favour. The defoDdant: applied to the High Court in 
its extraordinary jurisdiction and contended that the plaintifi’s 
claim was res judicata and that the Mamlatdar’s decree barred the 
second suit. 

Heldt that having regard to a* 18 of the Mamlatdars’ Courts Act 
(Bom. Act III of 1876) the Maxnlatdar’s decision was not conclusive, 
and that the plaintiS was entitled to bring the second suit under 
8. Q of the Speoifio Relief Act (I of 1877). RamcHANDBA v. 
NabsiNHACHARYA, 24 B. 251 (F.B.) = 1 Bom. L.R. 660 ... 703 


Act V of 1879 (Bombay Land Revenue Code), 

(1) Ss. 37, 38, 61— Scope of s. 37— Stirvey —Omission to number lands at 
a survey^Effect of such omission on owJier's rights—Summary 
settlement—Exclusion of land from summary settlement—Effect of 
such exclusion — Bombay Act VII of 1863— Sanad under the Act— 
Sanad.—The plaintiffs, wbo were the inamdars of certain land, 
sued for a declaration of their ownership in and of their right to 
cultivate (a) two plots of land which (they alleged) formed part of 
their inam, and (5; the bed of a stream which flowed through their 
land. It was contended for the defendants as to these two plots of 
land that the plaintiffs had no right to cultivate them, as they bad 
been made a part of a village site, and on that understanding they 
bad not been numbered at the survey in 1863 and bad been exempt¬ 
ed from assessment for twenty years. As to the bed of the stream, 
it was contended that the stream was a public stream, and that the 
bed of the stream as it dried up belonged to Government and not to 
the plaintiffs. 

It was held by the lower appellate Court that s. 61 of the Bombay 
Land Revenue Code (Bom. Act V of 1879) applied j that Govern¬ 
ment were oompotent to sot apart a portion of the lands comprised 
in the sanad of tbo plaintiffs lor a village site, and that, as these 
lands bad not been numbered at the survey of 1863 and had been 
exempt from assessment for more than Iwenty years, the plaiotiffs 
had lost their right to cultivate them. On appeal to the High Court, 

Beld freversing the decree of tbo lower Court), that the plaintiffs were 
entitled to the declaration prayed for. 

Held, also (1) that s. 61 of the Bombay Land Revenue Code did not 
apply. That section relates back to s. 38 and both refer only to 
lands the property of Government in unalieuali-d villages or 
unalienated portions of villages. They do not empower the Govern¬ 
ment to confiscate any land belonging to an inamdar and to conlec 
it on the persons living in his village. 

(2) That the mere omission to number tbo plots of land could not have 
the effect of turning them into a part of tbo village site, or tako 
away tho right of the plaintiffs. Nor did the omission of Govorn- 
ment to assess tbete lands deprive tho plaintiffs of thorn, or make 
them ibo property of Governmoiit. 

(3) That tho bed of tbo stream was the properly of tbo plaintiff.-^, who 
owned the land upon its banks. VlNAYAIiUAO v. TUH SbchETAUY 
OF Static fou India, 23 15. 30 

(2) 8b. 37, 39 and 135—Land presumably tbo property of tho pl.aiutiff— 

Plaintiff in uninterrupted possession — Itevcuuo survey—Entry ol 
the land in the register as Government waste land — Order of the 
Revenue Commissioner directing land to bo given to delendiiiit 

2_Plaintiff’s dispossession — Suit against the Secretary ol Statu 

and delendant No. 2—Nature of Revenue Comniissiouer’s order— 
Settin" aside of tho order—Limitation—Title—Cause of action — 
Limiiaxiou Act (XV of 1877), Bcb. II, art. M—Seo LIMITATION 
ACT (XV OF 1871), 24 B. 436. 

(3) Bs. 60. 57, 81 and 214 (cla. c and i) —See LANDLORD AND TENANT, 

24 B. 34. 

(4) Ss. 65 and 00 —Fine leviable for ap2yroyriatioK of layxd to a tion- 

a^ricullnral purpose — Collector's onusitgn to acknotvledge receipt vf 
application not a good defence to the imposition of fine — Coyistruc' 
tion. — Per PARSONS and CANDY, -JJ. — Under bs. 06 and 66 ol the 
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Act V of 1879 (Bombay Land Revenue Code) — (Concluded), 

Bombay Land Revenue Code (Bom. Acfe V of 1879), where a person 
appropriates land to a non-agricultural purpose be must, in order 
to escape liability to the fine imposed by s. 66, be able to show 
either (a) that he first obtained the permission of the Collector, or 
(b) that he waited for three months from the date of the Collector’s 
acknowledgment of his application for permission as to appropriate 
it. But the three mouths’ time does not begin to run until such 
acknowledgment has been received, so that where a person is charg¬ 
ed with thus appropriating his land, it is no defence to plead that 
Che Collector, though he received the application, neglected to 
furnish the applicant with a written acknowledgment of the receipt 
of the application. 

Per RanaDE, J.— Where the Collector has received the application 
and omitted to send an acknowledgment, the occupant need only 
wait for three months from the time of his sending in the applica¬ 
tion. After the expiration of this time, if the occupant appropriates 
bis land to a non-agricultural purpose, the Collector cannot levy 
the fine provided by s. 66. NAYAK Purshotum v. SECRETARY 
OF State for India, 24 B. 240=1 Bom. L.R, 669 

(6) S. 162—See LIMITATION ACT (XV OP 1877). 24 B. 23. 

(6) S. 216 —Holder of aw alienated village — Applwati-^n for introduction of 
survey by co~sharer of an inarn village .—Under s. 216 of the Land 
Revenue Code (Bombay Act V of 1879) it is competent to one out of 
several co-sharers of an alienated village to apply on behalf of and 
with the consent of all the other co-sharers for the introduction of 
survey into the village; and it is not open to the cultivators of lands 
in the village the question to action of Government in introducing 
the survey on such application. 

The section docs not require that the application should be made or 
signed by all the sharers. GOPIKABAI v. LaKSHMAN, 24 B. 639 
= 2 Bom. L.R. 235 

• • • 

Act VII of 1879 (Bombay Irrigation). 

S. 48—See MAMDATDAR, 23 B. 761. 


Act I of 1880 (Bombay Khoti Settlement). 

(1) S. 5—ace Khot, 23 B. 769. 

(2) S. 16 See Khot. 24 B. 533. 

(3) Ss. 20, 21 and 22—See LANDLORD AND TENANT. 24 B. 426. 

(4) a. 33— Khot—Occupancy tenants —Thai—Thai to be determined by 

Purvey.Oificer and not by Civil Court—Rtiit suii. —Under s. 33 of the 
Bombay Khoti Act (Bom. Act 1 of 1880) it is the duty of the Survey 
Officer to determine the thal or customary rent payable to a khot by 
an occupancy tenant. 

Until a new determination has been made by the Survey Officer, 
under s. 33, of the rent payable to the khot. a Civil Court must award 
rent at the old rate legally fixed BAPUJIRAO v. G \NU 24 B. 489 
= 2 Bom. L.R. 376 

• « • 

(6) S. 39 (E)—Bee Limitation Act (XV of 1877),’24 B. 23. 

Act V of 1881 (Bombay Tolls on Roads and Bridges Act Amendment). 

S. 2—Sec Lease. 24 B. 622. 

Act 11 of 1884 (Bombay District Municipal Act Amendment). 

See Municipality, 23 B. 4 iG. 

Act V of 1886 (Bombay Hereditary Offices Amending Bom. Act HI 
of 1874). ^ 


(1) See Hindu Law ^Adoption). 24 B. 260 

(2) See VatAN, 23 B. 715. 

(3) S. 2—See VATAN, 24 B. 481. 

Act 111 of 1888 (Bombay, City of Bombay Municipal), 

(1) Ss. 222, 266—See WATER WORKS. 23 B. 368. 

(2J S. 249—See MUNICIPALITY, 23 B. G28 ; 24 B. 75. 

(3| Ss. 342, 345—Sco ACT V OF 1879 (BOMBAY LAND REVENUE 
24 a* 2'lOa 

( 4 ) a. 301 —Boo Municipality, 24 b. 125. » 
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Act II of 1890 (Bombay Salt). 

S. 47 {A) —Possession of salt water with the intention of nianufucturing 

The mere possessioD of salt water with tbe intention of 
* manufacturing salt tbereform is not an oSenca under the Bombay 
Salt (Act II of 1890). QUEEN-EMPRESS V. DABHAI KABHAI. 
23 B, 788 = 1 Bom.L R. 346 

Adjournment. 

See Civ. PRO. CODE (ACT XIV OF 1882), 23 B. 414. 

Administrator. 

See Partnership, 23 B. 544. 

Administrator-General. 

Administrator-QeneraVs Act (II of 1874), ss. 17 and 18— Order to collect 
assets—Decree a^ams^ deceased's estate passed prior to such order—> 
Attachment of part of deceased's estate subsequently to above order— 
Claim of Administrator-^Generatprior to that of attaching creditor.— 
Go the 16bh April, 1898, the plaintifi obtained an ex parte decree 
against the defendant as heir and legal representative of his deceas¬ 
ed father. Previously to tbe date of the decree {viz., on 4th 
I^laroh, 1898), an order had been made by the High Court under 
as. 17 and 18 of tbe Admmiairator.GouerarE Act (II of 1874), 
authorizing the Administrator-General to collect the assets of the 
deceased and ordering him, if necessary, to take out letters of 
administration to bis estate. Gn tbe 29th April, 1898, the plaint- 
iCf under s. 268 of the Civ. Pro. Code (Act XIV of 1882) attached 
certain money in the bands of a third party duo to tbe deceased's 
estate. On the 2nd July, 1898, letters of administration wore 
granted to tbe Administrator-General. 

Held (hat, as against tbe Administrator-General, tbe attachment was 
void a6 initio. At tbe date of tbe decree obtained by tbe plaintifi, 
the Administrator-General was entitled by virtue of the High 
Court's order to take possession of the e^^tato of the deceased. As 
soon as that order wes made, bis right to possession became para¬ 
mount and excluded that of the defendant (the son of deceased), 
who was then no longer entitled to recover payment of debts due to 
his father. A decree, therefore, subsequently obtained against tbe 
defendant could not, as against tbe Administrator-GcDcral. confer 
any rights on (be decree-boldcr, who could not stand in a better 
position than the defendant, bis judgment-debtor. Under hs. 278 
and 280 of the Civ. I'ro- Code, tho Administrator-General had iho 
right to have tbe attachment removed, because ho was exclusively 
entitled, at first by reason of the order under s. 18 of Act II of 1874 
and subsequently by bis letters of administration, to recover tbe 
debt, aud was not subject to any decree which aOccted bis titles 

Bhaui bhim.ii V. Ad.ministratou-Gener.aIj of Bombay, 2S B. 
•128=^Chitty’sS.C.C.R. 580 

Admission. 

Sco HUNDI, 24 B. 3G0. 

Adverse Possession. 

(1) Limitation—* Re>umpLioD — Service landMere uoa-porlormanco 

of service docs not make tbe holding adverse — See SFtt\'lCE 
Lands, 23 B. G02. 

(2) Limitation .\ct (XV of 1877), 6. 18. and art. Ml, sch. II—Survey Set¬ 

tlement Aot (Bom. Act 1 of 1865)—Limitation—Khoti—See LIMI¬ 
TATION, 24 B. 104. 

(3) See Hindu Law (Pautition), 23 B. 1.37. 

Agreement. 

(1) See ACT XVII OF 1870 (DEKKHAN AOKlCULTUltlSTS’ BELIEF), 

23 B. 644. 

(2) Beo Civ. Pro. code (act XIV of 1852), 23 B. 394, 602. 

(3) Bee EA8EMENT, 24 B. 15G, 


Page 


523 


284 


957 



GBNBRAXj indbx. 


Agreement — {Concluded). 

(4) See li^NDIiORD AND TENANT, 23 B. 283. 

(5> See I/BA6E, 24 B. 622. 

(6i See Parsis, 23 B. 279. 

Agriculturist. 

See ACT XVII OP 1879 (DBKKHAN AGRICULTURISTS* RBDIBF), 23 B. 321. 

Allocation. 

See SHIPPING. 24 B. 55. 

Appeal. 

1. —General. 

2, —SECOND APPEAL. 

-^-1.—General. 

(1) Appeal by defendants—Objections to decree filed by plaintiff—Subse< 

quent withdrawal of appeal—Application by plaintifi for leave to 
appeal — Sufficient cause-^Liimitalion (Aot XV of 1877). 8. 5—- 
Oiv. Pro. Code (Aot XIV of 1882), s. 661—Practice—See PRAC¬ 
TICE, 23 B. 692. 

(2) Death of appellant pendiog appeal—Abatement^ Guardians and.Wards 

Aot (VIII of 1890), ss. 7 (3), 8 (a) and i3—Claim to guardianship 
based on a will does not survive to claimant’s representative—See 
ACT VIII OP 1890 (GUARDIAN AND WARDS), 23 B. 719. 

(3) Decree—Civ. Pro. Code (Act XIV of 1882), s. 231—Application for 

execution by one of several joint decree-holders—Appeal—Practice 
—Seo ClV. Pro. code (ACT XIV OF 1882), 23 B. 623. 

(4) Decree for account —Further directions—Time for appeal—Betters 

Patent, s. 15—Civ. Pro. Code (Aot XIV of 1882), s. 691—See ClV. 
Pro. code (ACT XIV of 1882), 24 B. 302. 

(5) Limitation Act (XV of 1S77), s. 12, sch. II, art. 1&2—Civ. Pro. Code 

(Aot XIV of 1882), 9. 205—Date of judgment—* Date of decree— 
Bill of costs signed sulsequently — Time requisite for obtainiug 
copy of the decree—Time between pronouncement of judgment and 
signing of the decree—Practice — Limitation—Seo LIMITATION, 
23 B. 442. 

(6) Practice—Appeal from a decree in the nature of an award—Case refer- 

rea to the decision of a Court, both parlies agreeing to abide by such 
decision. — Where both parties to a suit reletrcd the matters in 
dispute between them to the Court, and agreed to abide by its 
decision, and tbe Court passed a deoree awarding a certain sum to 
the plaintiff. 

Held, that no appeal lay from-^c decree, the decisiou of Court being 
in the nature of an arbitrator’s award. SAYAD Zain v. KaLABHAI, 
23 B. 752 = 1 Bom. L.R. 360 

(7) Practice—Valualio»i—Court Fees Act (VII of 1870), s. 7, ol. 10 (a), 

cl. 4 (c). (d) ; 8. 12—Class to which a suit belongs—Decision as to 
such class—See VALUATION, 23 B. 486. 

(8) Reloreuco—Civ. Pro. Code (Aot XIV of 1882), ss. 622, 646-A—Small 

Cause Court—Provincial Small Cause Courts Aot (IX of 1687), ss. 27 
and 33—Decree pa;;bud by a Subordiuato Judge invested with the 
jurisdiction of a Small Cause Court—Finality of such decree—See 
SMALL Cause court, 24 B. 3i0. 

(0) Bee ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 23 B. 
321. 

(10) See CIV. Pro. Code (act XIV op 1882), 23 B. 382 ; 24 B. 314. 

(11) Seo Evidence, 23 B. 29G ; 24 B. 691. 

^2) See Guardian, 24 B. 95. 

(13) See Receiver, 24 B. 38 . 

-2.—Second Appeal. 

See LIMITATION ACT (XV OF 1877), 23 B. 613. 

Apportionment. 

See Landlord and Tenant, 23 B. I 6 . 
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Approver. 

Trial of approver for non-fuiaiment of the condition on which pardon 
was offered—Practice—Orim. Pro. Code (Act V of 1898) s. 337— 
Pardon tendered to one of the accused—See ORIM. PRO. CODE 
(ACT V OP 1898). 23 B. 493. 

Arbitration. 

Order of reference to arbitration—Civ. Pro. C-jde (Act XtV of 18S2), a. 506 
—Jurisdiction—Absence of the written authority to refer—Practice 
—See Practice, 23 B. 629. 

Assessment. 

See Registration. 24 B. 615. 

Assig:nee. 

Bee Limitation act (XV op 1877), 23 B. 246. 

Assigrnment. 

(1) See Insurance, 23 B. I9i. 

(2) See Registration, 24 B. 615. 

(3) See Transfer op Property act (IV of 1892), 2J B. 502. 

Attachment. 

fl) See ADMINISTRATOR-GENERAD. 23 B. 423. 

(2) See Civ. Pro. Code (act XIV op 1882), 23 B. 237, 260. 

(3) See Vendor and Purchaser, 24 B. 400. 

Award. 

Bee APPEAU (GenerAD), 23 B, 752. 

Bail. 

See Shipping, 24 B. 55. 

Bank of Bombay. 

Bank —Shares—Registration and transfer of shares—Rights of s^irviving 
co-parceners—Necessity of probite or letters of administration — 
Presidency Banks Act i'S.l of ss, 20,22 and 23.—Thirteen 

shares of the Bank of Bombay stood in the name of one Sarabbai, 
who died in March, 1895. The plaintifi. who was the minor son 
of Sarabbai and joint and undivided with him, applied to the Bank 
to have the shares transferred to his name as the solo surviving 
co-parcener of Sarabbai. The Bank contended they were not 
bound to do so without production of the probate of the will of 
Sarabbai or letters of administration to his estate. 

Held, (reversing RUSSEUE. J.) that having regard to the terms of the 
Presidency Banks Act <XI of 1876) the Bank wore right in their 
contention. For a share in the Bank, for the purposes of devolu¬ 
tion or .survivorship, must be doomed, asf«ras the Bank was 
concerned, the exclusive property of its registered holder, and that, 
therefore, the solo surviving co-parcenor of a deceased Hindu 
cannot demand that the Bank of Bombay should, by reason of his 
survivorship, register him as a shareholder in respect of shares in 
the Bank which stand in vho name of his deceased 00 .parcener 
BANK OF BOMHAV V. AMRAEAE SARARHAI, 21 B. .350=2 Bom 
L. R. 407 

* t # 

Benami Transaction. 

(1) See Minor, 23 13. 146. 

(2) See MoUTtiAOE (GENERAL), 23 B, 119. 

Bequest. 

(1) See Wile, 23 B. 1 . 

(2) See HINDU LAW (WILE), 23 13. 725. 

Bhag:dar. 

Bitigdari estate—AlUnnlion by a bhagdar of his share—Bombay Act V of 
1863. s ^-Collector setting aside sate of shave—Subseguent suit to 
recover share—Bi*nitaiion.—In the year 1871 the plaintiff a co- 
sharer in a hhig. ahooatod his sh.vre to a .‘^tr.anger To the year 
18S2 the Collector declared the alienation to bo illegal, and in the 
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Bhagdar—>(ConcZt«<f£d). 

year 1883 ordered that thie plaintifi should be reinstated in the 
possession of his share. At plaintiff’s request his share was given 
into the possession of the defendant, who was the plaintiff's brother 
and kbatedar of the entire bhag. In the year 2893 the plaintiff 
brought this suit against the defendant to recover possession of his 
share. The defendant contended that the suit was time-barred, 
the plaintiff not having been in possession since the year 1871. 
Held, that the suit was not barred, the possession of plaintiff's alienee 
being the possession of the plaintifi himself, and the defendant not 
being entitled to tack to the period of his own possession that of 
the plaintiff’s alienee. MaHAMAD DASU v. AManJI, 23 B. 710» 
1 Bom. Ij.B. 203 

Bhagdari Hstate. 

Bee BhaGDAR, 23 B. 710. 

Bill of Lading. 

See SHIPPING, 23 B. 651. 

Bombay. 

Town of Bombay, limits of—Mortgage—Transfer of Property Act (IV of 
1882). s. 69—See MORTGAGE (SALE), 23 B. 348. 

Botkhat. 

(1) See ACT I OP 1880 (BOMBAY KHOTI SETTLEMENT), 24 B. 489. 

(2) See Landlord and Tenant, 24 B. 426. 

Boundary. 

See EVIDENCE, 23 B. 63. 

Breach. 

See Lease, 24 B. 622. 

Brokerage. 

See WAGER, 24 B. 227. 

Burden of Proof. 

(1) Adoption—Validity of adoption depending on whether natural son 

alive or dead—Lecd or will conferring estate on a person described 
as adopted son—Evidence—Evidence Act (I of 1872), ss. 107. 108— 
Person not hoard of for seven years—Presumption of death—See 
EVIDENCE, 23 B. 296. 

(2) See OIV. PRO, CODE (ACT XIV OF 1882), 23 B. 237. 

(3) See Defamation, 24 B. 13. 

(4) Bee HINDU Law (JOINT FAMILY), 24 B. 135, 

(5) See Jurisdiction, 23 B. 122. 

(6) See MINOR, 23 B. 146. 

Burial. 

Right of—Easement—Customary rights—Custom of burial—Local custom 
—Right claimed by a certain section of Mabomedans to bury their 
dead in a certain locality—Bee EASEMENT, 23 B, 666. 

Caste Question. 

(1) Excommunication—Court’s power to inquire into tbo validity of the 

order of excommunication — Burden of proof — Jurisdiction—Juris¬ 
diction of Civil Courts—See JURISDICTION, 23 B. 122. 

(2) Jurisdiction of Civil Court—Defamation—Privileged communication 

—Excommunication—See DEFAMATION, 24 B, 13. 

Cause of Action. 

( 1 ) Sec Husband and Wife. 23 B. 307. 

(2) See Limitation act (XV of i877), 24 B. 435. 

Caveator. 

See Practice, 23 B. 626. 
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Certificate. 

(1) See ACT XXIII OP 1871 (PENSIONS), 23 B. 676. 

(2) See Pbna£< Code (Act XLV op i860), 24 B. 237. 

Charge. 

(1) See ACT XV OP 1865 (Parsi MARRIAOE AND DIVORCE), 24 B, 465. 

(2) See CIV. PRO. CODE (ACT XIV OP 1882), 23 B. 181. 

Charity. 

(1) Charitable Trust — Decree, form of — Account to he taken first — Matters 

to be considered in framing scheme. —The plaiotiSs sued as persoDS 
interested in the maintenance of a religious and charitable iastitu- 
tioii and prayed that the defendants, as recipients of the offerings 
at the idol’e shrine, should be made accountable as trustees for the 
right disposal of the property thus acquired. They also prayed for 
an account, a receiver, for the removal of the shevaks, the defend¬ 
ants, from theirofhce. and for the settlement of a soheme for future 
management. The High Court directed the District Judge (1) to 
take steps either by appointing a receiver, or otherwise, in bis dis* 
oretion, for guarding the property of the temple ; f2) to take an 
account of the property and of the receipts and disbursements of 
the temple ; (3) to make the requisite orders for recovering property 
appropriated by the shevaks, and (4) to draw up a scheme for the 
future managemeut of the temple and its funds, regard being bad to 
tbe established practice of the institution and to the position of the 
shevaks and of other persons connected with it. 

Beld, that tbe decree was right, no further direction being necessary, 
and the first thing to be done being to take an account of the trust 
property. ChotaIjAD v. Manoh.^R, 24 B. 50(P.C.)= 2 Bom. 
L.R. 516 = 4 C.W.N. 23 = 26 I. A. 199 = 7 Bar. P.C.J. 659 

(2) Hindu temple, with a dharmashala and sadavart attached to it'~ 

Public, religious and oharitaole trust—Civ. Pro. Code (Act XIV of 
1882), 8. 539—Trustee—Constructive trustee—His Jiabilitv—Right 
to sue—Limitation—See Civ. PRO. CODE (ACT XIV OF 1682) 
23 B. 659. 

(3) Temple—Scheme of management—Failure of trustees to carry out — 

Mode of enforcing proper management—Removal of trustees—Practice 
— Civ. Pro. Code {Act XIV of 1882), ss. 639 and 260— Decree — 
Execution. —A decree was passed in a suit under a. 539 of tbe Civ. 
Pro. Code (Act XIV of 1882) settling a scheme of management of a 
certain temple. The scheme provided that the defendants and their 
heirs were, during their good conduct, to be retained as trustees and 
maoagora of the temple, and as such to maintain a proper system 
of worship, and to keep regular accounts, &o.. Ac. Subsequently 
plaintiffs applied for execution of the decree specifically setting 
forth various clauses of tbe scheme wbiob had been infringed by 
tbe defendants. The plaintiffs prayed that tbe defendants should 
be removed from their office and that tbe decree be enforced by 
their imprisonment and the attachment of their property. The 
Judge dismissed the application on tbe ground that the defendants 
could not bo removed frons the managership in execution proceed' 
ings, the plaintiff's remedy lying in a regular suit. 

Held, that, in order to obtain the removal of the trustees, the proce¬ 
dure would be to amend the scheme of man>igemoDt so as to include 
a provision for the removal of tbe trustees if necessary, and not to 
file a separate suit. 

Held, also, that in so far as the decree ordered particular acts to be 
performed by the defendants in tbe management of tbe temple it 
might be enforced by tbe imprisonment ol the defendants or by the 
attachment of their property or by both. DAMODABliHAT v. 
Bhooiual., 21 n. 45 = 1 Bom L.R. 509 

Charter-Party. 

Bill of ladioc—Freight—Rato of freight in charter-party—Contract by 
sub-charterer with shipper for freight at lower rate—Refusal by 
captaio to sign bills of lading at lower rate than rate in charter- 
party—Payment by shipper of difference under protest—Ship—See 
SHIPPING. 23 B. 561. 
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Chavrat Lands. 

See SBRVIGE IjANDS, 23 B. 602. 

Civil Court. 

(1) See ACT I OP 1880 (BOMBAY KHOTI SETTLEMENT), 24 B. 489. 

(2) See JURISDICTION, 23 B. 122. 

(8) See MUNICIPALITY, 24 B. 600, 607, 

Civ. Pro. Code (Act X of 1877). 

211_Mesne Profits—Decree foe mesne profits—Decree silent as to the 

time down to which mesne profits were eiven—Construction of 
such decree***”Diniitation^—Limitation Act (XV of 1877), arts, 178, 

179 _Decree—Construction—Suit for land—See MESNE PROFITS, 

24 B. 149. 

Civ. Pro. Code {Act XIV of 1882). 

(1) See ACT XVII OF 1879(DEKKHAN AGRICULTURISTS’ RELIEF), 23 B. 

321. 

(2) See EVIDENCE, 23 B, 296. 

(3) S. 13_Kes judicata— Court of competent jurisdiction. — A brought a 

' ' * suit against B for Rs. 3,152, that is. for one instalment due under a 

bond. The suit was beard and decided by a Subordinate Judge of 
the Second Class, who had been deputed to assist a Subordinate 
Judge of the First Class. A obtained a decree for the amount 
claimed. 

A then brought a second suit against B in the Court of a Subordinate 
Judge of the First Glass to recover Ri. 6,526 being the amount of 
two instalments due under the bond. In this suit B raised the same 
contentions as in the former suit. 

Held, that the decision in the first suit did not operate as res judicata 
in the seoond suit, as the Court that tried the first suit had no 
jurisdiotion to try the second suit. RamdayaL v. JankidaS, 
24 B. 456 = 2 Bom. D R. 415 

(4) Ss- 13 1^—Consent decree—Partners—Joint contract—Dtability 

of partQeis-””Joiot liability—Judgment recovered against one partner 
—Judgment of a foreign Court—Res judicata—See PARTNERS, 24 
B. 77. 

(5) 8s. 13 And 43—Practice—Partition—Two suits for partition—First suit 

for partition of family property—Seoond suit for partition of pro* 
perby held jointly by family and others—Vritti—See HINDU DAW 
(PARTITION), 23 B. 597. 

(6) S. 14 as amended by Act VII of 1838—Foreign judgment—Suit on a 

foreign judgment—Sso FOREIGN JUDGMENT. 24 B. 86. 

(7) S. 15—See DiMITATION ACT (XV OF 1877). 24 B. 435. 

(8) Ss. 16 and 17—See JURISDICTION, 23 B. 22; 24 B. 407. 

(9) S. 16, Proviso and 57— Relief to be obtained by personal obedience of 

defendants—Property situate oxitside the jurisdiction of the Court in 
■which the SMif is filed—’Practice—Procedure —tlMrisdiriion.—The 
proviso to s. 16 the Civ. Pro. Code (Act XIV of 1882) requires 
nob only that tbo relief sought should bo entirely obtainable through 
tbo personal obedience of the defendant, but also that the defend* 
ant sbould reside within the jurisdiction of the Court in which the 
suit is filed. 

Held, tbereforo. that a suit for the determination of an interest in 
immoveable property, filed in a Court within the jurisdiction of 
which tbo property was not situate, did not lie in that Court, as all 
the defendants did not reside within the jurisdiction of that Court, 
even though the relief sought could have been obtained through 
their personal obedience. 

Held, also, that in such a case the Judge ought nob to dismiss tho 
suit, but return tho plaint to bo presented to the proper Court 
under e. 57 of tbo Civ. Pro. Code. ISAE v. XHATIJA, 23 B. 756 = 
IBom. Xj.R. 370 «.« 
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Civ. Pro. Code (Act XIV of 1882) — (Contintted). 

(10) S> Court of Small Cuuses^^—T^eanifig of the ezpression^-^^ 

Court invested with Small Cause Court powers not a Small Cause 
Court within the sectio7t — Appeal. —The expression “ Court of Small 
Causes’* in the last clause of s. 25 of the Code of Civil Procedure 
(Act XIV of 1882) means a Court properly and strictly so called, 
and does not include a Court invested with the jurisdiction of a 
Court of Small Causes. Ramchandra v. GanesH, 23 3.362 ... 

(11) Ss. 28, 278. 283— Attachment of same property in execution of decrees 

obtained by different creditors—Claim made in one suit to attached 
property under s. 278— Order made under s. 281 —Suit by claimafit 
to establish rioht—All attaching creditors made defendants to suit — 
Parties—JPractice —Sniafl Cause Court — Jurisdiction—Declaratory 
decree. —The first and second defendants obtained a decree in suit 
No. 1548 of 1897 against Runchordaa, described as the owner of the 
Wabalan Mills, and attach property on the mill premises. Twelve 
other creditors also brought twelve other similar suits and obtained 
decrees against other persons who were also described as owners of 
the Wahalan Mills, and attached the same property. In suit 
No. 1548 of 1897, Ragbunath Mukund (the present plaintifi) under 
s. 278 of the Civ. Pro. Code (Act XIV 1882) claimed the property. 
His claim was disallowed, aud he was ordered to bring a suit under 
s. 283. No claim or order was made iu the case of the other twelve 
suits. Ragbuoatb now sued in pursuance of the above order to 
recover his property, and he included as defendants not merely those 
fdofeodauts Nos. 1 and 2) who bad been plaintifis in suit No. 1648 
of 1897, but also those who had been plaintiffs iu the twelve other 
suits, and who bad attached the property in execution of iheir 
decrees. It was objected thtt no suit would lie against the latter, 
as in their suits no claim had been made to the goods which they 
had attached and no order m.idc under s. 281 of the Civ Pro Code 
(Act XIV of 1882). 

Beld (1) that the suit lay against tbo defendants (other than Nos. 1 
aud 2), although no claim bad been made or order passed under 
s. 281 of tho Civ. Pro. Code. The summary remedy given by s. 278 
of ihe Civ. Pro, Code (Act XIV of 1SS2) is alternative to the remedy 
by way of suit. Tho object of s. 278 ia not to deprive a claimaut of 
his remedy by suit, but to give him. if he is diligent, a more speedy 
and summary remedy. 

(2) That the Court of Small Causes had jurisdiction to try the suit. 
In substance tbe suit was a suit for t:oodp, though as a matter of 
form tbe decree mightcontain a declaration. A suit for the release 
of goods wrongfuliv neiised is not a declaratory suit uuder s. 42 of 
tbo Specific Relief Act (1 of 1877i. 

(3) That although the value of tbo property claimed by the plaintiff 
was adir)itt*'dly over Rs. 2,000. tbe Court of Small Causes bad juris¬ 
diction. Tho plaintiff was entitled to abindou part of his claim. 

(4) That the plaintiff might j jin in one suit as defendants persons 
who bad decrees against dillereut persons. Tbe right to relief was 
in respect of the same matter aud. therefore fulfilled the ctrjuire- 
ments of s. 28 of tho Civ. Pro. Code, 1882. Raghunath Mukund 
v. SaKOSH K. R. Kama, 23 B. 2G6 

• • « 

(12) Ss. 30, 37, 100, 102. 103 —Decree — Ex-parte deer cc— Appearance of 

party—.ippcarance by pleader or reioguized agent—dppcarance only 
for purpose of applying for adjournment—Presidency Small Cause 
Courts Act (XIV (>/■ 1882), .s. 38 —Disnitssaf for default - JUmcay of 
pl iinliff —Practice — Procedure. —,4 .suit and cross-suit between the 
same parties were on tho board for hearing on tho 23rd April. I^‘i8 
On that day A, tho counsel who wa.s instructed for the defendants 
in the first suit .and for tbo plaintiffs in tho second, was unable to 
attend, and B. another counsel, beld his brief and appeared on his 
behalf and applied for two months adjournment of both suits. The 
munim of his clients wibs tbcu iu Court. B was unable to state 
what was the defence, if any. to tho claim of tho plaintiffs in the 
first suit. Tbe adjournment was refused and B said bo withdrew 
irom the ease. Both suits were then and there disposed of, tho 
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Civ. Pro. Code (Act XIV of 1882)— (Continued), 

claim of the plaintiSs in the first suit being decreed, the second 
suit being dismissed for non-appearance. On the 7th May following 
an application was made for a re-hearing of both suits. Q?he Court, 
regarding the decrees, as ex parte decrees, granted a rule for a new 
trial which was made absolute. On appeal to the Fall Court the 
matter was referred to the ECigh Court. 

Held, that under the circumstances the suits were to be considered as 
having been disposed of under ss. 100 and 102 of the Civ. Pro. Code 
(Act XIV of 1882) respectively, and that whether or not they, or 
either of them, fell within the category of contested suits as defined 
by s. 88 of the Presidency Small Cause Courts Act (XV of 1882), 
the remedy under s. 103 of the Civ. Pro. Code was open to the 
plaintiffs in the cross-suit. 

Where, on the day fixed for hearing, a party is present in person 
merely for the purpose of applying for an adjournment which is re> 
fused, he must be taken to have “ appeared ” within the meaning 
of chap, VII of the Civ. Pro. Code. The party has appeared in 
person. The purpose for which he appeared, or the action which be 
took on apnearanoe. are immaterial. 

But where the party is absent and an application for adjournment is 
made on bis behalf by a pleader who has no other instructions and 
whose functions are at an end when the adjournment is refused, 
in that case the party has not appeared within the meaning of the 

chapter. . 

Where the pleader who applies for an adjournment is accompanied 
by a recognized agent of the party, but the latter neither makes any 
application, nor does any act, the question is whether he intends to 
appear and in fact does appear for the party in the exercise of his 
powers under s. 36 of the Civ. Pro. Code. That section is merely 
permissive and enabling. If the recognized agent although able to 
do BO does not think proper to conduct the case on behalf of bis 
prinoipa!, his mere presence in Court is not an appearance '* in 
the suit. An appearance may be made by a pleader ora recognized 
agent: bat the concurrence of the pleader or agent is essential. As 
soon as be ceases to intend to represent the principal, the latter is 
un represen ted. 

Section 38 of the Presidency Small Cause Courts Aot <XV of 1882), does 
not preclude a plaintifi whose suit has been dismissed for default from 
applying under s. 103 of the Civ. Pro. Code (Jlct XIV of ]882>, to 
have the order of dismissal set aside. There is no inconsietenoy 
between the two sections- A plaintifi whose suit has been dismissed 
for default has two separate remedies under different enactments. 
U he obooses to apply for a new trial under e. 38, he must do so 
within eight days. If he prefers to apply for an order setting aside 
the dismissal under s. 103 of the Civ. Pro. Code, he oan do so 
within thirty days (liimitation Aot XV of 1877. nob. 11, art. 163). 
SOONDBHiiAli V. GOORFRASAD, 23 B. 414 = Cbitty's S.C.C.R. 561... 

(13) 9. 67—See ACT XVII OP 1879 (Dbkkham AGRICUIiTDRlSTS’ 

RELIEF). 23 B. 679. 

(14) S. 98—See PLEADER AND CLIENT, 23 B. 657. 

(15) S- 108— Small Cause Court —Ex parte decree — Satisfaction of the 

decree — Application by defendant to set aside decree. —The fact that 
an ex parte decree had been satisfied, does not disentitle a defend¬ 
ant from applying to the Court to set it aside under s. 108 of the 
Civ. Pro. Code (Aot XIV of 1882). ZbndoOLAL v. KiSHORILAL, 23 
B. 716= 1 Bom. L.R. 213 

(16) S. 120— Refusal of a plaintiff to attend as a witness, —A plaintifi who 

was represented by a pleader was summoned at the instance of a 
defendant to attend the Court and to give evidence on bis behalf on 
the day fixed for final beaciog. The plaintifi refused to attend, on 
the ground that ho was a person of rank and was exempted from 
personal appearance in the Courts of a Native State. The first 
Court, considering the personal appearance of the plaintiff neces¬ 
sary, issued an order under s. 120 of the Oiv. Pro. Code (Aot XIV 
of 1882) that ho should attend, and, on his failure to do so, passed 
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Civ. Pro. Code (Act XIV of \B^2)^(Continued). 

a deoroe against him. On appeal, the Judge reversed the decree 
and remanded the case for trial. 

Seld, confirming the order of remand, that the order and decree of 
the first Court were alike illegal, as the plaintiff having appeared by 
a pleader, the Court had no power to issue an order under s. 120, 
unless the pleader had refused or was unable to answer a material 
question. SAT0 v. HANMANTRAO, 23 B. 318 

(17) S. 203—See SMALti CAUSE COURT, 23 B. 334. 

(18) 8, 205—See LIMITATION, 23 B. 442. 

(19) Ss. 211 and 331—Limi/nfioH Act (XV o/ 1877), scfj. II, art. 178— 

-^-Dscreelor possession loilh profits till delivery of possession 

— Darhhastfor execxUion-~~'Obstruction—Application for removal of 
obstruction—‘Application registered as a suit—Disposolof the darkhosC 
—Decree in the suti— Execution — Limitation—Mesne profits for 
three years subsequent to the suit. —The piaintifis having obtained a 
decree for possession of certain lands with mesne profits till delivery 
of possession applied for execution. An obstruction having been 
caused to the execution, plaintiffs applied for the removal of tbe 
obstruction, and their application was registered as a suit under 
s. 331 of tbe Civ. Pro. Code (Act XlV of 1882). and their darkbast 
for execution was disposed of by tbe Court. Tbe suit was decided 
in plaintiffs' favour, and they having applied for execution it was 
contended that the application was time>barred, as it was presented 
after tbe expiration of three years from tbe time of tbe disposal of 
the original darkbast, and it was wrong to grant mesne profits for 
more than three years from the date of the decree though possession 
was not delivered during that period. 

3eld, that when litigation under s. 331 of the Civ. Fro. Code (Act 
XIV of 1882) is pending, tbe proceedings in execution are suspended 
during that litigation. 

Where a decree directed that plaintiffs should get mesne profits from 
a certain date till delivery of possession, the amouut to be fixed in 
execut'on— 

Held, that the decree was necessarily subject to the limitation laid 
down ins. 211 oftheCiv. Pro. Code (Act XlV of 1892), aud that 
mesne profits for more than three years from the date of the decree 
should not be awarded oven though possession was not delivered 
during that period. Narayan v. SONU, 24 B. 345=1 Bom. L. R. 
846 

*(20) S. 231— Application for execution by one of several joint decree-holders 
—Order refusing to allow execution by one of several joint decree- 
holders — Appeal—Practice. —No appeal lies against an order under 
s. 231 of tbeiCode of Civil Procedure (Act XlV of 1882), refusing to 
allow one of neveral joint docroo-bolders to execute a joint decree. 
RATANLAI., V. Bai GU^AB, 23 B. 623 = 1 Bom. L. R. 87 

(21) S. 232 —Transfer of Property Act (IV of 1892), p. 131—Debt—Decree 

not a debt—Transfer of debt—Assignment of decree—Notice of 
assignment — See TRANSFER OF Property .Act (IV of 1882). 24 
B. 502. 

(22) S. 244—Res judicata— Suilby C for mesne profits as dcvinee cf land 

under will of A — Will held valid and O's claim allowed — A/jpUcation 
by C as legal representative of A for execution of decree obtained by 
A — Question of validity of will again raised. —A obtained a decree 
against B for possession of certain land, and then died. Thereupon 
C applied for execution of the decree .as A’s legal representative, 
relying upon a will made by A in his favour. At tbe same time.C 
filed a suit to recover Rs. 110 as mesno profits of the land. Tbe 
execution proceedings were stayed till after tbe disposal of the suit 
for mesne profits. In this suit. B contended that the will in ques- 
tiot; was not executed by A, and that A was not of sound disposing 
mind at the time of tbe alleged execution of tbe will. Tbe Sub¬ 
ordinate Judge found on both these points against 13 aud passed a 
decree for mesne profits. This decree was upheld, on appeal, by 
the District Judge. 
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Civ. Pro. Code (Act XIV of IBS'!)—{Continued). 

After tbe deoieioa of the suit, the Subordinate Judge took up 0*8 appli> 
cation for execution of tbe original decree obtained by A. This 
application was resisted by B ou che same grounds on wbioh he bad 
defended the suit for mesae profits. He impe^Aohed the validity of 
the will on tbe grounds of non>executioa by. and unsoundness of 
mind of, the testator. The Subordinate Judge held that tbe matter 
was res judicata ; he, therefore, overruled this objection, and order¬ 
ed execution to issue. The District Judge held that as the suit for 
mesne profits was in the nature of a Small Cause suit, in whioh 
there was no eeoond appeal, tbe decision passed in that suit did 
not operate as res judicata in tbe present execution proceedings. 
He.therefore, reversed the Bubordinaie Judge’s order and remanded 
the case for a fresh decision. * 

Held^ reversing the remand order, that the question whether C was 
entitled to execute the decree as A’s representative fell within tha 
last clause of s. ‘i44 of the Code of Civil Procedure (Act XIV of 
1832). The Subordiaate Judge, who had raised an issue as to the 
validity of tbe will relied upou by C in tbe suit for mesne profits, 
was entitled to act upm his decermiaatioa of that issue in the 
execution proceedings. BBAVANISHANKAU v. HabanshaNKAR, 
23 B. 636=1 Bom. L- R. 36 

(23) 8s. 244, Agreement not to execute decree—’Execution—Breach of 

contract—Stitt to recover datnages .—Tee provisions of s. 244 ot the 
Civ. Pro. Code (Act XIV of 188'2| are no bar to a suit to recover 
damages for breach ot a contraot not to execute a decree. HAN- 
MART V. SUBBaBHAT, 23 B. 394 

(24) Ss. 244, 278 to 283 —Questions arisitig between (he decree-holder and 

Ote representatives of the judgment-debtor—Claims to attached pro¬ 
perty where representative judgment debtor claims to hold the attached 
property as trustee of third party—Execution of decree ,—The plaint- 
ifis sued for a declaration that certain property was liable to be 
attached in execution of a decree obtained by them in suit No. 591 
of 1886 against the estate of one Gulaya, decea-ed, who had been 
the head of a math situate in the Dharwar District. The property 
bad been attached in execution, but the defendant, who was 
Gulaya’s successor in office, bad obtained the removal of the attach¬ 
ment ou tbe ground that tbe property belonged to the math and cot 
CO Gulaya personally, and was not. therefore, liable to satisfy the 
decree. Tbe plaintifis tbereupon brought this suit. Tbe lower 
appellate Court passed a decree for tbe plaintifi’s and granted the 
declaration. Ou second appeal it was oonbended that under s. 244 
of the Civ. Pro. Code (Act XlV of 1882), the question ought to have 
been decided in execution of the decree in suit No, 691 of 1888. and 
that a separate suit would not lie. 

Held, on the merits, that the decree of the lower appeal Court should 
be reversed and the suit dismissed. 

Per Ranabb, J,—Where the representatives of a judgment-debtor 
puts forward a personal claim to property which is attaobod as 
Hssots of the judgment-debtor lu his hands, the investigation of the 
claim must be made in execution under the provisions of s. 244 of 
the Code of Civil Procedure (Act XIV of 18821. But where he 
asserts that be holds tbe properly in trust for, ot on behalf of, or as 
manager of some third person or body of persons, or of a religious 
charity or institution, the claim must bo investigated under the 
provisions ot ss. 273 to 233, and tho order passed therein cannot be 
challenged by an appoal, but must form the subjeot of a separate 
suit. 

Per Parsons, J. Ss. 278 to 283 of the Codo of Civil Procedure have 
no reference to any claim preferred or objootion made by any person 
who is ou tho record as a party co tho suit. Whenever a question 
arises between the representative of a judgment-debtor on Iho reoord 
(w’hethor originally sued as such or added before or after decree) 
and the decree-holder as to whother property in the bands of tho 
representative was of the assets of tho dooeased or not, that question 
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-Civ. Pro. Code (Act XIV of \S^2,)^[Cemtintted). 

must be determined by order of the Court ezeouting the decree 
under the provisions of s. 244. MURIOBYA v. HaYAT SAHEB. 23 
B. 237 

(25) Ss, 244, 810-A, 3ll and 320— Lhyiitation—Limilaiion Act (XV of 

1877), s. 14— Decree — Execution by Collector — Application to 
Collector to set aside safe.—-A decree passed against the applicant 
Narayan was transferred for execution to the Oollector under s. 320 
of the Oiv. Pro, Code (Act XIV of 1882). Oo ihe 8th May 1697» 
the Collector in execucion sold certain property, belonging to the 
applicant, which was purchaved by the respondents. On the 17tb 
May 1897, the applicant applied to the Collector to set aside the 
sale oo the ground of allen^ed irregularities, and the Collector having 
referred the matter to the Mamlatdar for report, forwarded the 
record to the Court on 30th July 1697. On the 6cb August 1897, 
the applicant, fearing that he had not applied to the proper Court, 
applied to the Subordinate Judge to set aside the sale, framing his 
application both under s. 3l0 A and s. 311 of the Oiv. Pro. (3ode. 
He contended that, under s. 14 of the Liimitation Act hia applica¬ 
tion was not barred. 

Held, that tbe application was barred by limitation. Under the rules 
made by the Government of Bombay under s. 320 of tbe Civ. Pro. 
Code, the Collector had no jurisdiction. There was. therefore, no 
6 ona-/rde mistake of jurisdiction such as would justify the Court 
in excluding tbe Lime occupied in applying to the CoHectoc from 
tbe period of limitation. 

Under the rules made by tbe Local Government of the Bombay 
Presidency, a Collector has not tbe power of the Court, under s. 311 
of the Civ. Pro. Code, to set aside a sale. 

No second appeal lies from an order made under s. 311 of tbe Civ. Pro. 
Code. NaRAYAN V. R.asulkhaN, 23 B. 531 = 1 Bom. L. R. 33 ... 

(26) Ss. 244, 549 and 647, explanation — Execution—Appeal by defendant 

against the order granting execiiticn—Appellant required to give 
security for the costs of the appeal and of the original swif.—The 
Court can require an appollaot from an order made under s. 244 of 
tbe Civ. Pro. Code (Act XIV of 18821 in execution of a decree to give 
security for the costs of the appeal and of tbe original suit. 
Dagdu v. CHANDRABHAN, 24 B. 314=1 Bom. L R. 837 

(27) S. 248—Sec LIMITATION ACT (XV OF 1877). 23 B. 35, 

(28) S. ‘257-A-^ExecuHono/ decree—Agreeinent betioeen a judgment-creditor 

and a person other than the judgment^debtoi—of 
execution.—Tbo provisions of s. 267-A of the Civ. Pro. Code (Act 
XIV of 1832) do not include within their scope an agreement 
between a judgment-creditor and a person other than the judgment- 
debtor, whereby such person, in consideration of the postponoment 
of the execucion of the decree against the judgment-debtor, under¬ 
takes to pay to the judgment-creditor a certain sum of money. 
Such agreements are. therefore, enforceable although made without 
the sanction of the Court. KesU v. Gknu, 23 B. 502 

(29) S. 2GG —See Hindu Law (CfiFT). 23 B 131. 

(30) a. 26S—See ADMINIHTRATOR GENERAD. 23 B. 428. 

(31) S. 274—Attachmeot of interest under will—Will—Construction — 

Betjuest to wife with obligation of niaiutaining and educating 
children—Interest taken under such bequest—Decree against wife 
—Fraudulent conveyance—Transfer of Property Act (IV of 1882), 
8. 53—See WILL., 23 B. 1. 

(32) 8. 287—Execution—Sale in execution subject to mortgage—Suit to 

set aside sale and for re-.sa1e of property free from mortgage —Practioo 
— Procedure—See EXECUTION OF DISCUEK, 23 B. 759. 

(33) 8. 305 — Sanction under s. 305—Guardian.s and Wards Act tVHI of 

1890), ss. 29 and 30—Act XX of 1804 — Ouardian— Certificated 
guardian—Mortgage by such guardian without Court's permission 
—Validity of such mortgage—See GUARDIAN. 23 B. 287. 
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Civ. Pro, Code (Act XIV of I SS2)-^{Continued), PAOB 

* 

(34) S» 310-A—Act V of 1894— ‘Execution sale—JPerson whose immoveable 
property hasbeen sold'^—Prior j^ivate purchaser of property sold in 
execution not withw the section.—A. persoa who haa purchased 
property which is ai&erwards sold in execution of a decree obtained 
against his vendor, is not entitled under s. 310-A of the Civ, Pro. 

Code (Act XIV of 1882) to have the execution sale set aside* 
RAMCHANDRA V. RakHMABAI, as B. 450 ... 298 

(85) S. 310 A as amended by Act V of 1894—Actunl receipt of sale-proceeds 
by decree-holder -necessary to set aside a sale—Sale in execution of 
a decree. —The words in cl. (6) of s. 310 A of the Code of Civil 
Procedure as amended by Act V of 1694—** less any amount which 
may, etnoe the date of such proclamation of sale, have been received 
by the decreo>holder’*—contemplate an actual receipt of the amount 
by the decree-holder. A mere payment of the sale*proceeds into 
Court does not satisfy the requirements of the section. 

A proclamation of sale ordered that for the recovery of Rs. 843>9<9 
certain immoveable property belonging to the judgment-debtor 
should be sold in two lots, A and B. Dot A was sold for Rs. 420. and 
on the next day lot B was sold lor Rs. 584. The judgment-debtor 
afterwards paid into Court Rs. 452-13-0, and applied to have the 
sale of lot B set aside, alleging that he had purchased lot A through 
a third party, and that the sale-proceeds had been paid into Court. 

Bcld^ that the mere payment of the sale proceeds into Court was not a 
sufficient compliance with the requirements of s. 310 A of the Code 
of Civil Procedure, and as it bad not boon shown that the sale 
proceeds had been received by the deoree-bolder, the sale could not 
be set aside. TRIMBAK v. Ramchandra. 23 B. 723=1 Bom. L.R. 

216 ... 483 

<36) 5. 310 A — Bight to apply under the section — Ovmership of land — Ven¬ 
dor a7id purchaser—Effect of contract of sale—Transfer of Property 
Act (i’Vo/1882). 5. 54.—A person who has contracted to purchase 
land, or an interest in land, does not by such contract become the 
owner, in equity, of such land or such interest (s. 54 of the Transfer 
of Property Act. IV of 1882). He has a personal right against his 
vendor or the assignee with notice of his vendor to compel the latter 
by a suit for specific performance to perform bis oontraot: but he 
has DO direct right over the land. 

HcW, accordingly, that a person who had contracted to purchase certain 
land which was subject to mortgage, and was sold in execution by 
the mortgagee, was not the owner of the land and was, therefore, 
not entitled to apply to set aside the sale under s. 310 A of the Civ, 

Pro. Code (Aot XIV of 1882). MAHADBV v. Vasudev J. KIRTI- 

KAR, 23 B. 181 119 

(37) S. Execution-Sale—Sale absolute—Purchaser—Certificate of 

sale granUd to the represetUativc of deceased purchaser. —When a sale 
in execution has become absolute, the Court can, under s. 316 of 
the Civ. Pro. Code (Act XIV of 1882). grant the certificate pre- 
scribed therein to tho representatives of a deceased purchaser. Be 
VINAYAkNARAYAN. 24 B. 120=1 Bom. D.R. 645 ... 618 

(38) S. 380—See Practice, 23 B. 100. 

(39) Chap, XXV—See PRACTICE. 23 B, 626. 

<39-n) S. 392—See EVIDENCE, 24 B. 4S. 

(40) S. 440—Guardian—Right to sue—Lunatic—Guardian of the person 

of a lunatxo not compotent to sue in rospect of the lunations estate 
—See Lunatic, 23 B. 403. 

(41) 8. 462—See LUNATIC, 23 B. 653. 

(42) S- 462 Decree—Suit on behalf of minor—Compromise of decree by 

**®*^ f^*®*'^“”Application to sot aside compromise—Modes of im¬ 
peaching the decree—Practice—Procedure—Minot—See MINOR. 23 
B. 620. 

(43) Ss. 503 and 605—See RECEIVER, 24 B. 38. 

(44) B. 506 Arbitration—~Order of reference to arbitration—Jurisdiction 

Absence of written authority to refer—Practice—Seo PRACTICE. 

23 B. 629. 
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Civ. Pro, Code (Act XIV of I882J— {Continued), 

(44-a) Ch. XXXVIII—See APPBAD (Gbnbrad), 23 B. 752, 

(46) S. 639—Mahomedan law—Wakf—Mu6awalli—Alienatioa oi wakf 
property—Suit to set aside such alieaatiOD—Right to sue—See 
Mahomedan law (wakf), 24 B. 170. 

(46) S. 639— Public^ religious and charitable trust — Charity—Hindu 

temple, with a dharmshala and sadavart attached to it—Trustee — 
Constructive trustee—His liability—Highi to sue — ZA-miiation.—A 
Hindu built a temple in honour of the deity Sbri Pandurang, to 
which were attached a dharmshala and a sadavart for feeding 
travellers and giving alms to the poor. For the maintenance of the 
temple and the charities connected with it, be dedicated certain 
property by a deed of gift, under which he constituted himself a 
trustee for life and appointed a panch to act as his successors in the 
trust. During his life-time be managed the temple as provided in 
the deed. On his death in 1867, the panch did not take charge, 
but his son (the defendant) assumed the management. The temple 
was open to the Hindu oommunity. 

In 1894 the pu^'ari of the temple and five other worshippers of the idol 
filed this suit under s. 639 of the Code of Civil Prooedure (Act 
XIV of 1662) with the sauctioo of the Advocate General, for remov¬ 
ing the defendant from the management of the temple on the ground 
of bis misconduct and mismanagement of the trust property. 

The defendant pleaded (inter alia) that the property was not a public, 
religious and charitable trust: that he was not a trustee that the 
plaintifis bad no right to sue, and that the suit was time-barred. 

Held, (1) that having regard to the fact that a certain number of the 
public bad always used the temple, that there was attached to it a 
dharmshala and that the surplus funds not required for the service 
of the temple were to be applied to feeding travellers and maintain- 
iog a sadavart, the intention of the founder was to devote the pro¬ 
perty to public, religious and charitable purposes ; 

(2) that although the defendant was not appointed a trustee, yet by 
taking charge of the endowment, and purporting to manage it as 
temple property, be mado himself a constructive trustee, and was 
liable, as such, to the beneficiaries; 

(3) that the plaintifls were entitled to maintain Che suit under s. 539 
of tbe Code of Civil Procedure (Act XIV oi 1882) ; 

(4) that the suit was not time-barred, as with every fresh breach of 
the constructive trust, or whenever the direction of the Court was 
deemed necessary, a fresh cause of action arose. JUGALKISHORE 
V. LakshmandaS. 23 B, 659 = 1 Bom. L.R. 118 

(47) Ss. 539 and 260—Decree—Execution—Charity—Temple—Scheme of 

management—PaiJuro of trustees to carry out—Mode of enforcing 
proper management—Removal of trustees—Practioe—Sec CHARITY 
24 B. 45. 

<4S) S- 652 —See MAHOMEDAN LAW (PRE-EMPTION), 24 B. 414. 

(49) S. 561—See PRACTICE. 23 B. 692. 

(50) B. 584 — See LIMITATION ACT (XV OF 1877), 23 B. 513. 

(51) S. 691— Appeal—Decree for account — Further directions — Time for 

appeal — Detters Patent, $. 15.—A decree was pas>cd in a partner¬ 
ship suit directing (inter alia) the taking of an account. The 
Commissioner having taken tbe account and mado bis report, an 
order was made, on further directions, varying it in certain respects. 
Subsequently a final deert-e was passed, founded in part oo tbo 
order on further directions. An appeal was filed against the final 
decree, in which objection was taken to the order on further 
directions. It was contended that no appeal having been filed 
against tbe order on futtber directions* as might have boon done 
under s. 15 of tbo Lettors Patent, so much of tbe appeal as 
arose out of that order bad been barred by lapse of lime. 

Jltld. that tbo order passed on further dircctioos was not appealablo 
under Chap. XLI of tbe Civ. l*ro. Code (Act XIV of 1882) and 
that it foil, therefore, under tbo concluding portion of s. 691 of 
tbo Civ, I’ro. Code, any orror in it might subsequently bo set 
forth as a ground of appeal against tbe final decree. 


PAGE 


440 


B XII—122 


960 



OSNEBAIi INDBX 


Civ. Pro. Code (Act XIV of 1882)— {ConcltLde^. 

Per JBNKlNSt C. J.—Assuming that the order on further direotions 
was a judgment within the meaning of s. 15 of the IjetterB 
Patent, and as such appealable, the contention of the respondent 
cannot prevail ; as that would not deprive the appellants of tfaeir 
right to appeal under the Code. JAMSETJI v. DADABHOT, 24 B. 302 
— 1 Bom. Hj. R. 649 

(52) S. 622—See LIMITATION. 23 B. 177. 

(53) Ss. 622 and 646-A—Reference—Small Cause Court—Provincial Small 

Cause Courts Act (IX of 1867), ss. 27 and 33—Decree passed bj a 
Subordinate Judge invested with the jurisdiction of a Small Cause 
Court—Pinality of such decree—Appeal — See SMALL CAUSE 
COURT, 24 B. 310. 

(54) S. 647—See ACT VIII OF 1890 (GUARDIAN AND WARDS), 23 B. 698. 

Civ. Pro. Code Amendment Act (VII of 1888). 

(1) See Foreign Judgment, 24 B. 86. 

(2) See Practice, 23 B. lOO. 

(3) See Registration. 24 B. 609. 

Civ. Pro. Code, Amendment Act (V of 1894). 

See Civ. Pro. Code (act XIV of 1882), 23 B. 450, 723. 

Claim. 

(t) ACT Viii OF 1890 (Guardian and Wards), 23 B. 719. 

(2) Bee ADMINISTRATOR GENERAL, 23 B. 426. 

(3) See CIV. PRO. CODE (ACT XIV OP 1882), 23 B. 237, 266. 

Collector. 

(1) See ACT XXIII OP 1371 (PENSIONS), 23 B. 676. 

(2) See BHAGDAB, 23 B. 710. 

(3) See CIV. PRO. CODE (ACT XIV OF 1882), 23 B. 631. 

Commission. 

Application by a defendant (caveator to examine witnesses on commission 
—Civ. Pro. Code (Act XIV of 1862), Chap. XXV—Practice—See 
Practice, 23 B. 626. 

Commissioner. 

See Evidence, 24 B. 43. 

Companies Act <X of 1866). 

Ss. 22, 29—See BANK OF BOMBAY. 24 B. 350. 

Company. 

(1) Registration and transfer of shares—Rights of surviving oo-parceoers^“ 

Necessity of probate or letters of administration—Prosideuoy Banks 
Act <XI of 1873). 88 . 20. 22 and 23—Bank of Bombay—Shares 
-See BANK OF Bombay, 24 B. 360. 

(2) Transfer of shares—Approval of transfer by directors^—Such power of 

approval a fiduciary power — 0 / directors to approve of 
future transfers ultra vires.—By the articles of assooiatiou of the 
New Great Eastern Spinning and Weaving Company transfers of 
shares in the Company were subject to the approval of the directors. 
On the 18ib October, 1898, the directors passed a resolution “ that 
up to the time of the next ordinary general meeting the board approve 
of all transfers of shares made by Dwatkadas Sbamji and Ramdas 

Kessowji (two of the shareholders) or either of them, and. 

will transter shares standiog in tbe name of Dwarkadas Shamji and 
ill the name of Ramdas Kessowji to their or bis transferees without 
claiming any lien or raising any objection.” 

Seldt that tbo above resolution was tiffra vires and not binding on the 
company. Tbo power conferred on tbe dirootora by the articles of 
association was a fiduciary power to be exercised for tbo benefit of 
tbe company, and could not be excroisod until the question of each 
transfer together with the names of the transferor and the transferee 
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Company— ‘(ConcZwdcd). 

was before them and they had an opportunity of considertog each 
case. In re NEW GREAT EASTERN SPINNING AND WEAVING 

Company, 23 B. 686 = 1 Bom. L.R. 269 

Compromise. 

Of decree by next friend—Application to set aside compromise—Modes of 
impeaching the decree—Practice—Procedure—Civ. Pro. Code (Act 
XIV of 1882), s. 462—Minor—Suit on behalf of minor^—Decree- 
See Minor, 23 B. 620. 

Condition. 

(1) See Hindu Law fWlIiX,), 23 B. 271. 

(2) See Lease, 24 B. 622. 

Confession. 

(1) Confession not signed by the accused—Admissibility of such confession 

—Evidence—Parol evidence admissible to prove the terms of the 
confession—Grim. Pro. Code (Act X of 1882), s. 533—See CRIM. 
PRO. CODE (ACT X OF 1882), 23 B. 221. 

(2) Retracted confessions—Admis.>ibility of such confessions without cor¬ 

roborative evidence—Evidence—Criminal Procedure—See GRIMINAIj 
Procedure, 23 B. 316. 

Consent decree. 

See Partners, 24 B. 77. 

Consideration. 

See HUNDI, 24 B. 360. 

Construction. 

(1) See ACT V OF 1879 (BoMiiAY L.*iND Revenue Code), 24 b. 240. 

(2) Bee HINDU LAW (WlEE). 23 B. 271; 24 B. 420. 

(3) See INJUNCTION. 23 B. 103. 

(4) See Mesne Profits, 24 B. 149. 

(5) See Trees. 23 B. 518. 

(6) See University. 23 B. 405. 

(7) See WILL,, 23 B. 80. 

Constructive trustee. 

See CiV, Pro. CODE (ACT XIV OF 1882), 23 B. 659. 

Continuing offer. 

See Contract, 21 B. 97. 

Contract. 

(1) ConitnMt>i<7 offer —Successive contracts—Reasonable notice — Offer —The 
plain title were the agents of two mills in Bombay. Tbo defendants 
were a coal company carrying on business in Bombay by their 
agents, tbo Bombay Company Limited. 

The defendants on the 19th of August 1897, signed a memorandum in 
the form of a letter addressed to the plaintiOs. of which the first 
two clauses woce as follows : — 

“ Tbo undersigned have this day made a contract with Messrs. Homce 
Wadia and Company for a period of twelve mouths, viz., from 1st 
September, 1807, to 31st August, 1898. 

“ Sellers to supply them with Bengal Coal Company’s Dcsburghur from 
timo to time as required by purchasers; reasonable notice to be given 
of such requirements. The total quantity indented for during the 
year shall not exceed, without seller’s consent, the maximum 
average of 350 tons pt-r month.’* 

Up to the iGtb July, 1898. the plaintiffs had indented for 1,752 tons, 
of which 1,55'2 tons bad been delivered. On that date they indented 
for 500 tons more. On the 19th July, the plaintiff.s further iudouted 
for au additional 1,500 tons. Tbo defendants replied oOctiug to 
deliver .500 tons in August, but declining to deliver 1,500 tons. The 
plaintiffs on the 22ud July gave notice to the defendants that they 
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' Contract—(Con<inue^)« 

would require delivery of the balance, viz,, 2,648 tons (that is, 4,800 
mhius 1,552 tons already delivered), on or before the 3lst August, 
1898. 

The defendants subsequently delivered 200 and 500 tons, leaving 1,946 
tons undelivered. The plainliSs olaimed Rs. 6,600-13-5 as damages 
for non-delivery. 

Seld, that the memorandum of the 19tb August, 1897, was not a 
contract, but simply a continuing offer, and that each successive 
order given by tbeplaintids was an acceptance of the offer as to the 
quantity ordered. The offer of the defendants and eaoh successive 
order of the plaintiffs constituted a series of contracts. The failure 
alleged was one to comply with orders given after the defendant’s 
offer was cancelled and withdrawn. 

Eeld, further, that the plaintiffs were not entitled to obtain more than 
350 tons in any one month without the defendants’ consent. 

Held, further, that the notioe given by the plaintiffs on the 22od July, 
1898. to supply 2,648 tons was not a reasonable notioe within the 
meaning of the memorandum of the I9tb August, 1897. BengaD 
COAD Co. v. HOMBE WADIA AND CO.. 24 B. 97 

(2) Illegal Contract—Contract Act (IX of 1872), s. 23—Tolls Act (Bom. 
Act III of 1875), a. 13—Amending Act (Bom. Act V of 1681), a. 2— 
Lease—Condition—Breach of condition—See LBASB, 24 B. 622. 

^3) Offer — Acceptance in different terms—Coritract Act (IX o/ 1672). ss. 7 
and 207— Evidence of previous dealings betioeen parties when admis¬ 
sible—Evidence Act (I of 1872), s. 92, Pro, 5— Interest on price and 
charges not legally demandable in absence of special contract. —The 
defendant made an offer in writing to the plaintiffs for the purchase 
of 200 bales of pepperill drill at 9 s. 2d. A few days later, the 
plaintiffs’ salesman tendered lor signature to the defendant an indent 
containing certain terms not roontained in the original offer, and 
in particular containing the words ** Free Bombay Harbour and 
interest,” This the defendant refused to sign. The plaintiffs, 
however, sent the offer by cable to their home firm, and on receipt 
of a favourable reply communioatod this acceptance to the defend¬ 
ant. This acceptance, the defendant said, be had returned. The 
plaintiff denied that he had done so. 

Eeld, per SIR L. JENKINS, C.J.^*' The law on this point is thus 
formulated in the most authoritative mode by the contract Act ().X 
of 1872). s. 7 : * In order to convert a proposal into a promise the 
acceptance must be absolute and unqualified.’ That is to say, until 
there is such an acoeptance the stage of negotiations has not been 
passed, and no legal obligation is imposed. Similarly, any departure 
from the terms of the offer or any qualification vitiates the accept¬ 
ance it accompanies unless it is agreed to by the person from whom 
the offer comes. In other words, an acceptance with a variation is 
no aooeptance ; it is simply a counter-proposal, which must be 
accepted by the original promisor before a contract is made 

Eeld, further, that because the acceptance was not shown to have 
been returned, no inference could bo drawn that the defendant must 
have assented to the terms in which it failed to correspond to his 
offer. It is clear that a person making a proposal cannot impose on 
the party to whom it is addressed the obligation to refuse it under 
the penalty of imputed assent, or attach to his silence the legal 
result that he must be deemed to have accepted it. 

Seld, further, that evidence of previous dealings is admissible only for 
the purpof^e of explaining the terms used in a contract and not to 
impose on a party an obligation as to which the contract is eilent, 
or to read into it a liability which would otherwise not exist. It was 
impossible to God, in dealings carried out on the basis of signed 
indents, any clue to the intention of the parties when not only was 
no indent signed, but the defendant refused to sign one. 

Eeld, further, that in tboabsence of any contract to that effect, interest 
could not bo legally demanded on the oontraot price, and still less 
could it be demanded on the incidental charges on the invoice. 
HA.n Mahomed haji Jiva v. K. spinner, 24 B. 6)0=2 Bom. 
Xj, R. 691 
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ContTZLCt’—{Concluded) ■ 

(4) Of 8Ale—Delivery of possession—Payment of the whole of the pui- 

ohase<moaey — Registered conveyaoce not executed—Transfer- 
Attachment—Vendor haviog no attachable interest—Transfer of 
Property Act (IV of 1882), ss. 40, 54, 56 (6) (&)—Trusts Aot (II of 
1882», 8. 91—See VENDOR AND PURCHASER, 24 B. 400. 

(5) See CIV. PRO. CODE (ACT XIV OP 1882), 23 B. 181, 394. 

(6) See Injunction, 23 B. 103. 

(7) See Minor, 23 B. 146. 

(8) See SHIPPING. 23 B. 551. 

<9) See Vendor and Purchaser. 23 B. 525. 

Contract Act (IX of 1872). 

(1) Ss. 2. 10. 11, 247 and 246-See MINOR. 23 B. 146. 

(2) Ss. 7 and 207—See CONTRACT. 24 B. 510 

(3) Ss. 10 and 11—See Wild, 23 B. 1. 

(4) Ss. 2—See LiBASB, 24 B. 622. 

(6) 8. 27—See INJUNCTION, 23 B. 103. 

(6) S. 30—SeelNSUR.ANCE. 23 B. 191. 

(7) S. 30—Wagering contracts—Satta transactions—Suit to recover 

brokerage in respect of satta transactions—Bom. Act 111 of 1865— 
Wager—See Waobr, 24 B, 227. 

(8) S. 50—See LIMITATION ACT (XV OF 1877), 24 B, 619. 

(9) S. 63—See Mortgage (Sale), 23 B. 348. 

(10) 8. 65—See LANDLORD AND TENANT, 23 B. 15. 

(11) S. 178—Fledge—Husband and wife—Possession required for valid 

pledge—See PLEDGE, 24 B. 459. 

(12) Ss. 201 to 203—See PRINCIPAL AND AGENT, 24 B. 403. 

(13) S. 235—Guardian’s liability—Warranty—Breach of warranty—Suit 

on warranty—Principal and agent — Guardian — Minor—Loan 
obtained by guardian as such—Liability for such loan—Warranty 
by guardian of authority to borrow—Misrepresentation on a point 
of law—See WARRANTY, 24 B. 166. 

(14) a. 251—See PARTNERS, 24 B. 77. 

Converts. 

See Religion, 23 B. 539. 

Conveyance. 

See Vendor and Purchaser, 24 B. 400. 

Co-parceners. 

Rights of surviving co-parceners—Shares—Registration and transfer of 
shares — Necessity of probate or letters of administration — 
Presidency Banks Act (XI of 1676), ss. 20, 22 and 23—Bank of 
Bombay—Sec BANK OP BOMBAY, 24 B. 360. 

Copy. 

BeeLlMiT.ATION ACT (XV OF 1877), 23 B. 311. 

Cosharer. 

(1) Hindu law—Joint family—Bond in favour of one co-sharer—Payment 

of such bond made to another cn-sbarer when a discharge—Right to 
gue — See Hindu Law (Joint Family), 24 B. 123. 

(2) Hindu law—Partition—Suit by a purchaser of aco-sbarer’s interest 

for partition of a spcciflo part of joint property — Right of defendant 
oo-sbarors to require a general partition—Rules as to partition, 
general and partial—See HINDU LAW (PARTITION), 24 B. 128. 

(3) Mortgage by co-sbarer of undivided share—Partition suit subsequent¬ 

ly brought by other co-sharer to which mortgagee not a party— 
Mortgaged property allotted to a sharer other than mortgagor— 
Rights of such co-sharet—Partition re-opencd—Fraud of mortgagor 
and mortgagee—Partition—See HINDU LAW (PARTITION), 23 B. 
385. 

(4) Bee ACT V OP 1879 (BOMBAY LAND REVENUE CODE), 24 B. 539. 

(5) See KhOT, 24 B. 533. 
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vost£. Page 

(1) Security for—Civ. Pro. Code (Act XIV of 1882). 6s. 244. 649 and 647, 

explanation—Execution—Appeal by defendant against the order 
granting exeoution—Appellant required to give security for the costs 
of the appeal and of the original suit—See CIV. PRO. CODS (ACT 
XIV OP 1882), 24 B. 314. 

(2) Security for costs—Infant female plaintiff—Civ, Pro- Code (Act XIV 

of 1882), 8. 380—Praotico—See PRACTICE, 23 B. 100. 

(3) See Limitation, 23 B. 442. 

(4) See SeiPPINa, 24 B. 65. 

Counter-claim. 

Agent—Revocation of authority—Interest of agent in property—'Exercise 
of authority so as to bind principal—Contcaot Aot (IX of 1872), 

B9. 201, 202. 203—Principal and agent — See FRINCIPAI* AND 
AGENT, 24 B. 403. 

Court Fees. 

See Mahomedan Law (Partition), 23 B. 188. 

Court Fees Act (VII of 1870). 

8 s. 7, ol. (a), 4 (c) and (d) and 12—See VALUATION, 23 B. 486. 

Covering Note. 

See INSURANCE, 23 B. 737. 

Criminal Procedure. 

Judge's charge—Misdirection — Confessiom — Retracted confessions — 
Admissibility of such confessions without corroborative evidence — 

Evidence —The accused were tried for murder. The Sessions Judge 
in his charge to the jury discussed the evidence generally, describing 
it as very poor ovidenco which, standing alone, amounted to nothing. 

Ho also told the jury that, as regards retracted confessions. “ the 
law is that you are to look for corroboration in independent evidence. 

If that supplies such corroboration that you can confidently say, ‘the 
confessions must be absolutely true,* you can act upon them, other¬ 
wise not.” 

Held^ that the charge was defective. The Sessions Judge ought to 
have summed up tbo evidence to the jury calling their attention to 
the material parts of it, and leaving them to form their own opi¬ 
nion on it. instead of treating it generally. 

Beld, also, that the Judge had misdirected the jury, as there is no 
rule of law that a retracted confession cannot be treated as evidence 
unless it is corroborated in material particulars by independent 
reliable evidence. QUEEN-EMPRESS v. GANGIA, 23 B. 316 ... 210 

Crim. Pro. Code (Act X of 1872). 

S. 246—See CuiM. Pro. CODE (ACT X OF 1882), 23 B. 221. 

Crim. Pro. Code (Act X of 1882). 

(J) Ss. 107, 167 and 344— Remand of prisoners in police custody—Security 
to keep the peace — Magistrate*s power to demand such security from 
persons residing beyond his local jurisdiction, — Under s. 167 of the 
Code of Criminal l^rocodure (Act X of 1662) tbo period for which a 
iVIagietruto can authorize the detention of the accused in police 
custody is fifteen days on tbo whole, including one or more remands. 

A Magistrate cannot oall upon a person residing beyond bis looal 
jurisdiction to givo security against a breach of the peace within 
that jurisdiction. Jn re KrISHNAJI P. JOOLEKAR, 23 B. 32 ... 21 

(2) Ss. 195, 3G9— Sanction to prosecute—Revision — Session Judge's potver 

to review his order in proceedings taken to revoke sanction. _A 

Sessions Judge, having once refused to revoke a sanction granted by 
a Subordinate Court under s. 195 of the Orim. Pro. Code (Aot X of 
1892), has no jurisdiotion afterwards to review his order and set 
aside tbo sanction. 


974 



GBNELBAL INDEX. 


Criin. Pro. Code (Act X of 1882)— (Coniinued), 

An application to a Sessions Judge for revocation of a sanction granted 
undec s* 195 of the Code is a oriminal proceeding in revision. Any 
order passed in such a proceeding is final, and cannot be reviewed 
or revised by him. QUBBN-EmPBCSS v. GANE6B. 23 B. 50 

(3) S. 423 —Appellate Court—Powers of appellate Court to enhance sen,’ 

tence-’’’’Senteftce—‘Alteration o/sentence.—The accused was convicted 
of criminal breach of trust and sentenced to nine months’ rigorous 
imprisonment. On appeal, the conviction was upheld, but the sen- 
fence was altered to one of eiz months’ further rigorous Imprison¬ 
ment and a fine of Rs. 1,000, or, in default of paymenn, three 
months’ further rigorous imprisonment. The accused applied to the 
High Court in revision, contending that the alteration of the sen¬ 
tence amounted to an enhancement of the sentence beyond the 
powers of the appellate Court under s. 423 of the Code of Criminal 
Procedure (Act X of 1882). 

Beld, that there was no enhancement of the sentence. Qubbn- 
Empress V. Chaoan JaGANNath, 23 B. 439 

(4) S. 488—Maintenance—Husband and wife—Maintenance order obtain¬ 

ed by a wife against husband—Subsequent decree for restitution of 
conjugal rights obtained by husband—Effect of such decree on 
previous order of maintenance—See Hindu LAW (MAINTENANCE) 
23 B. 481. 

(6) Ss. 522, 623. 521— Order to restorepossessxon ojimnioveatieproperiy .— 
An order made under s. 522 of the Crim. Pro. Code (Act X of 1882) 
restoring possession of immoveable property to a person who baa 
been dispossessed of it by criminal force, is an independent order and 
may bo made subsequently to the date of the conviction of the 
offender. It need not be made at the same time as the conviction. 

The case contemplated by s. 522 is that of a person in possession (the 
complainant) baiog dispossessed by force by another person (the 
accused) and the latter being in possession at the date of conviction, 
lu suub a case tbo section gives the Magistrate power to order pos¬ 
session to be restored to the complainant In the case of a proper 
order, third persons could not be affected ; if they arc. the order is 
not thereby necessarily invalid. Clause 2 of the section gives them 
a remedy by civil suit. 

On 27th September. 1897, complainant charged one Ravlo with criminal 
trespass under s. 447 of the Indian Penal Code (Act XLV of 16C0). 
He alleged that iu tbo previous July Ravlo bad outored into posses¬ 
sion ot tbe land and sowed rice upon it, and that when in tbo 
month of September, 1897, bo (the complainant) went to tbe field, 
Ravio bad turned him out by force and refused to vacate the land. 
On the 17th November, 1897, the otse was beard by the Tbird Class 
Magistrate, who convicted Ravlo of the cffcnco charged. 

On tbo following day (18th November 1897) the complainant applied 
to tbo Magistrate uuder s. 522 of tho Code of Criminal Procedure 
(Act X of 1382) to be restored to po.sscssion of the laud and of tbo 
standing crops. The Jlagistrate ordered possession of the laud to 
bo restored to tho complainant, but attached tbe crops undec 
chap. XLIIl of tbo Crim. Pro. Code. 

Thereupon one Visaji intervened and claimed the crops as having 
been sown by himself. His claim was disallowed, and the crops 
were ordered to bo sold and tho proceeds credited to Oovorument 
under ss. 523 and 524 of tbe Code. 

Held, that the order made by the Magistrate under s. 522 restoring 
possession of tho la.id to the complainaot was bad. because it did 
not appear that the offence of which the accused was convicted was 
attended with criminal force, and that the dispossession was duo to 
tbe use of such force. The illegal entry complained of had taken 
place in July. 1897. The accused then took possession, and iu 
September, being then .still in possession, forcibly resisted tbo 
complainant wbeu be attempted to ooter upon the land. The com¬ 
plainant. however, did not charge tbo accused with this assault, 
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bat with the trespass which bad taken place in July, It is only 
when the actual use of criminal force leads to dispossession that an 
order under s. 522 can be made. 

Held, also, that the order passed under ss. 523 and 524 with reference 
to the crops were illegal. The crops were not property in respect 
of which the oSenoo was committed, nor were they used in the 
commission of the offence. They were not such property as is 
referred to in ss. 517, 523 or 524 of the Orim. Pro. Oode. 

Held, also, that the Third Class Magistrate, as such, had no authority 
to make an order under s. 524. KABAYAN v, VISAJI, 23 B. 494 ... 

(6) S. 533— Conjeseion — Confession not signed by the accused — Admissibi’ 
lily of such confession—Farol evidence admissible to prove the terms 
of the confession. —8- 533 of the Code of Criminal Procedure (Act X 
of 1882) is intended to apply to all oases in which the directions of 
the law have not been fully complied with. It applies to omissions 
to comply with the law as well as to infractions of the law. 

The accused was charged with murder. At the trial a oonfession made 
by him before the committing Magistrate was tendered in evidence 
against him. The Sessions Judge rejected the oonfession as inad¬ 
missible, as it did not bear the mark or signature of the accused, 
and, as there was no other reliable evidence to bring home the 
charge to the accused, he was acquitted. 

Held, reversing the order of acquittal, that though the record of the 
confession was inadmissible, parol evidence could be given of the 
terms of the confession, and those terms, when proved, might be 
admitted and used as evidence against the accused under s. 633 of 
the Code of Criminal Procedure (Act X of 1882). 

The accused was, therefore, ordered to be retried. QUBBN-Empress 
V. Raqhu, 23 B. 221 

Crim. Pro. Code (Act V of 1898). 

(1) S, 35— Conviction of several offences at one trial—One sentence only to 

be passed in such cases — Sentence—Indian I*enal Code {Act XIjV of 
18C0). s, 71.—Where a person commits house-breaking in order to 
commit tbeft, and theft, be may be charged with, and convicted of, 
each of these offences. In awarding punishmeot under the provi¬ 
sions of s. 71 of the Indian Penal Oode (Act XLV of 1860) the Court 
should pass one sentence for either of the offences in question and 
not a separate one for each offence. 

If in such a case two sentences are passed, and the aggregate of these 
does not exceed the punishment provided by law for any one of the 
offences, or the jurisdiction of the Court, that would be an irregu¬ 
larity, and not an illegality, calling lor the interference of a Court, 
Appeal or Revision. Queen-Empress v. MaLU and QuEEN- 
EMPRESS V. Maqu. 23 B. 706 (P.B.) = 1 Bom. E.R. 142 

(2) Ss. 144. 145, 435 and 439— Oispute about right to perform service ina 

publtc temple — Notxce^High Court—High Court's criminal revi- 
stonal jurxsdiction. —A Magistrate professing to act under s. 146 of 
the Crim. Pro. Code (Aot V of 1898) is bound to follow the 
proper procedure. He must set forth the grounds on which he is 
satisffeci that there is a dispute likely to cause a breach of the 
peace. Ho is bound to issue notices to all parties oonoerned so as 
to give them an opportunity to putin their respective claims. And 
his order should not interfere with the rights of the parties as deter¬ 
mined by previous decisions of the Civil Court. 

A dispute relatiog to the right of performing religious service in a 
public temple, when it is likely to cause a braaob of the public 
peace, falls under s. 145 of the Crim. Pro, Oode (Aot V of 1898). 

The High Court ordinarily has no jurisdiction to interfere with an 
order under chap. XII of the Orim. Pro. Code (Aot V of 1898). which 
IS not a proceeding within the meaning of s. 435 of the Code ; but 
when the Magistrate exoocds his jurisdiction under s. 144 or 145 

the High Court has power to interfere under its revisional iuria- 
diction (s. 439). 
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'Crlm. Pro. Code (Act V of \S9S)^{Cof%cluded). 


A dispute arose between certain classes of priests attaohed to a Hindu 
temple about the right of performing a certain religious service. 
On the complaint of one of the parties, the Magistrate of the dis¬ 
trict. purporting to act under s. 145 of the Oode of Criminal Pro¬ 
cedure (Act V of 1S98>, passed an ex-parte order prohibiting the 
other party from taking any part in the said service, although both 
parties bad been previously declared by the Civil Court to be 
entitled to officiate at the service. 

Seld^ that the order was illegal, and opposed to the provision of 
a. 145 of the Code. In re PANDURANG GOVIND, 94 B. 527 2 Bom. 
Xj.R. 84 

<3) B. 146. cl. 6, 8. 147—See AOT III OP 1876 (Boalbay Mamlatdas 
Courts), 94 B. 251. 

<4) S. 189—Indian Penal Code (Act XLV of 1960). ss. 108-A. 372—Dis¬ 
posing of a minor for immoral purposes-^Abetment—Offence 
committed out of British India—Jurisdiction—Offence not triable 
except with the certificate of Political Agent or sanction of Govern* 
ment—Bee Penau Code (act XLV op I860). 24 B. 287. 

<5) Ss. 269. cl. 3. and 307—Jury—Trial by jury of an offence triable with 
the aid of assessors ■ Practice. —The accused was tried by a jury 
on four charges : (1) forgery. (2) using a forged document. (3) 
criminal misappropriation, and (4» attemptiog to use a forged 
document as genuine. The jury returned a unanimous verdict of 
** not guilr.y” on all the charges. The Sessions Judge agreed with 
the jury in their verdiot on the 1st. 2od aud 4th charges, but be 
differed from them on the 3rd charge, which was criminal misap¬ 
propriation. This offence was not triable by a jury and ought 
therefore, under cl. 3 of s. 269 of the Grim. Pro. Code (Act V of 
1898). to have been tried by the Sessions Judge with the aid of the 
jurors as assessors. Nevertheless the Judge took the verdiot of the 
jury upon this charge, and differing from it, referred the case to 
the High Court under s. 307 of the Code. 

eld, that although the procedure of the Sessions Judge was irregu¬ 
lar, the trial by jury must he accepted as legal, and the case as one 
that could be referred to the High Court under s. 307 of the Crim 
Pro. Code. QDEEN-Empress v. Jeyram Haribhai, 23 B. 696 = 

1 Bom. L.R. 114 . 


(6; S. 237— Pardon tendered to one of the accused — Approver—Trial of 
approver fornon fulMment of the condition omohich pardonwas 
offered — Practice. —No action oan be taken against a person who has 
accepted a pardon for breach of the oondition on which the pardon 
was tendered until after the casein the Court of Session has been 
finished, and then his trial should be commenced de novo OUEEN 
Empress v. Bhau, 23 B. 493 ‘ 


(7) S. 342, cl. 4—Evidence Act (I of 1872). p. 132—Practice—Procedure 
—Witness—Accused person calliog as witnesses other accused per¬ 
sons charged with him and awaiting a separate trial for same 
offence—See PRACTICE, 23 B. 213. 


(8) S. 429—See Act IX OP 1890 (Railways). 24 B. 293 
<9) S. 435~See MUSCAT, 21 B. 471. 

(10) S. 567— Pleader—Appointment of a pleader to act as Presidency Magis¬ 
trate—Ajyjioiyitinent not forbidden by the Code. —The appointment 
of a pleader to act as a Magistrate is not forbidden by s. 657 or any 
other provision of the Code of Criminal Procedure (Act V of 1898). 

After the Crim. Pro. Code of 1898 had nome into force, a practising 
pleader was appointed to act a** a Presidency Magistrate. Ou his 
appointment ho gave up practising and was not practising at tho 
time the accused was tried and convicted by him of theft. Tho 
accused applied to tho High Court, in revision, to quash tho con¬ 
viction. on the ground that tho appointment of the ^^^gistrate con¬ 
travened the provisioDSof s. ,557 of the Code of Criminal Procedure. 

Held, that s. 557 of tho Code does not deal with appointments, and 
had no application to the present case, as tho Magistrate w.U not 
practising at the time the accused was tried and convicted Sure 
JIVANJI ADA.MJI, 23 B. 490 
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Crown Qrant. , ^ ^ ■ -- - - , 

See Tbees. 23 B. 518. 

Custom. 

See TRBES, 24 B. 31. 

Damagres. 

(1) See Civ. Pro. Code (act XIV op 1883). 23 B. 394. 

(2) See Defamation, 24 B. is. 

(3) See INJUNCTION. 23 B. 786. 

Damdupat* 

(1) Bond purporting to be executed in adjustment of a past debt—Prin¬ 

cipal for the purpose of damdupat is the amount of the bond— 
Hindu law—Interest—See HINDU liAW (GENERAD), 24 B. 305. 

(2) Interest — Mortgage — Redemption—Mortgage ivith possession—Mortgagee 

to take rent in part-payment of interest — Remaining interest to be 
paid by mortgagor every year — Hindu laio. —The damdupat rule 
applies in all cases as between Hindu debtors and creditors both in 
respect of sinaple as also of mortgage debts. (2) It does not, how¬ 
ever, apply where the mortgagee has been placed in possession, and 
is accountable for profits received by him as against the interest 
due. (3) But where these profits are by the terms of the bond 
received for only a portion of the interest on the mortgage debt, the 
general rule of damdupat will govern suoh mortgage accounts 
SUNDARBAI V. JAYAVANT BHIKAJI, 24 B. 114*1 Bom. L.R. 551... 

(3) See REGISTRATION, 24 B. 609* 

Darkhast. 

Bee CIV. PRO. CODE (ACT XIV OP 1882), 24 B. 346. 

Dassa Porwad Caste. 

Bee HINDU liAW (SUCCESSION), 23 B. 267. 

Datta Homa. 

Hindu law—Adoption—Adoption of brother's son--Omission of datta 
homa ceremony—Adoption valid—Bee HINDU LAW (ADOPTION) 
24 B. 218. 

Debentures. 

See FORGERY, 24 B. 65. 

Declaration. 

Hindu law—Adoption—Adoption by widow—Suit for a declaration that 
adoption was invalid and for recovery of possession—Reversioner— 
Bar of limitation to claim for deolaration—Limitation Act (XV of 
1877). sob. II. arts. H8, 119 and 141—Act IX of 1871, soh. II, 
art. 129—Act XIV of 1859. s. 1. ols. 6 and 12—Specific Relief Act (I 
of 1877), 8. 43—See HINDU LAW (ADOPTION), 34 B. 260. 

Declaratory Decree. 

See Oiv. Pro. Code (act XIV of 1882), 23 B. 266, 

Declaratory Suit. 

See KHOT, 24 B. 533. 


(1) Civ. Pro. Code (Aot XIV of 1683), s. 203—Decree not according to- 

law*—Substantial failure of justice—Interference under extraordi¬ 
nary jurisdiction—See SMAIiD Cause COURT, 23 B. 334. 

(2) Construction-—Suit for land—Mesne profits—Decree for mesne profits 

^—Decree silent as to the time down to which mesne profits were- 
given — Construction of suoh decree—Oiv. Pro. Code (Act X of 
1877), 8. 311—Limitation—Limitation Aot (XV of 1877), arts. 178, 
179—See MESNE PROFITS, 24 B. 149. 

(3) EX’parLe decree— Appearance of party — Appearance by pleader or 

recognzied agent—Appearance only for purpose of applying for 
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Decree— {Concluded), 

adjournment—Oiv. Pro. Code (Aot XIV of 1882), ss. 36, 37,100, 
102, 103—Presidenoy Small Cause Court Act (XV of 1882>, e. 38 ~ 
Dismissal for default—Remedy of plaintiff—Praotioe—Procedure— 
See CIV, Pro. CODE (Act XIV OF 1882), 23 B. 414. 

(4) Ex-po.rte decree —Civ. Pro. Code (Act XIV of 1882), s. 108 —Small 

Cause Court.—Satisfaction of the decree—Application by defendant 
to set aside decree—Sea CiV. Pro Code (ACT XIV OF 188*2). 23 
B. 716. 

(5) li’orm of—Accounts to be taken first—Matters to be considered in 

framing scheme—Charitable trust—See CHARITY, 24 B. 50. 

(6) Partition—Decree for partition—Decree awarding plaintifi’s share, but 

postponing possession thereof till plaintifi attained majority— 
Effect of such decree—Hindu law—See HINDU LAW (PARTITION), 
24 B. 182. 

(7) Transfer of Properly Act (IV of IP82), ss. 87. 88, 89 and 93—Mortgage 

— Decree for sale of mortgaged property—Default in payment on 
the date fixed in the decree—Redemption —Power to enlarge the 
time—See TRANSFER OF PROPERTY ACT (IV OF 1882), 24 B.300. 

(8) See ACT XVII OP 1879 (DBKKHAN AGRICULTURISTS’ RELIEF), 23 

B. 644. 

(9) Bee Minor. 23 B. 620. 

(10) See Small Cause Court, 24 B. 3io. 

(11) See TRANSFER OF PROPERTY ACT (iV OP 1882), 24 B. 602. 

Deed. 

See Evidence, 23 B. 63. 

Defamation. 

Privileqed communication—JlCxconiinunication—Caste question—Jurisdic- 
tion of Civil Court .—Plaintiff was a Hindu widow of the Modh 
Wania oaste. Defendant was the head of tbo caste. He received 
anonymous letters imputing bad conduct to tbo plaintiff. He 
was requested to call a caste meeting to consider the matter : be 
did so. and placed the letters before the meeting, and it was then 
resolved tc warn the plaintiff. The warning was, however, unheed¬ 
ed So a second meeting was called by the defendant. Plaintiff 
sent her brother and sister’s buebaod to the meeting in order that 
they might defend her. But they offered no explanation on her 
behalf. Witnesses were then heard and ten persons selected todeoide 
what should be done. Defendant was one of those ten, and be 
communicated to tbo general meeting the decision they bad come 
to—n.amely, that tbe plaintiff should be excommunicated. The 
meeting unanimously adopted this decision, and tbe defendant an¬ 
nounced tbe decision of the caste to the « 7 or for him to promulgate. 

The plaintiff thereupon sued to recover from tbe defendant Rs. 5.249 
as damages for defamation. 

Held, that tbe defendant was not guilty of defamation. He acted in 
the matter honestly, and as he was bound to act in the interests of 
tbe caste, and in the discharge of his duties as leader of tbe caste. 

Per RaNADE, J.—The defendant’s act was privileged. Defendant 
was the bead of the ca^^te. and tbe caste men assembled wore inter¬ 
ested in the matter along with tbe defendant. Anonymous letters 
were received and the defendant bad a duty to perform. Tbe 
matter was discussed at a properly convened meeting, whore tbe 
plaintiff’s near relations were duly summoned and were in fact pre¬ 
sent. Tbe occasion was lawful and properly exercised to protect 
mutual interests. The privilege was. therefore, complete, and good 
faith was to bo presumed, unless express malice could be shown. 

Tbe ca.ste having presumably acted in good faith, and proceeded 
regularly according to tbo custom, tbe Civil Court could not inter¬ 
fere with its action, or examine tbo question on its merits. 
Kesua\"LAL V. Bai GIR.JA, 24 B. 13=1 Bom. L.R. 478 

Deposit. 

Sec Vendor and Purchaser, 23 B. 50. 
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Oeshgati Vatan. 

See SBBVICB IjAin^S, 23 B. 602. 

Oharmashala. 

See Oiv. Pro. Code (Act XIV op 1882), 23 B. 659. 

Directors. 

Bee OOUPANV, 23 B. 685. 

Discharg:e. 

See Insolvency, 23 B. 474. 

Disclaimer. 

See liANDLORD AND TENANT, 24 B. 426. 

Discretion. 

(1) See Limitation act (XV op 1877>, 23 B. 513. 

(2) See Municipality, 23 B. 528. 

Dishonour. 

See HUNDI, 24 B. 360. 

Distributive Share. 

Bee ACT XV OP 1865 (Pabsi MABRIAQE AND DIVORCE), 24 B. 466, 

Divorce. 

(1) Charge on ha8band*8 immoveable property—Widow—Dietributive 

share—Farsi Marriage and Divorce Act (XV of 1866)—Alimony_ 

See ACT XV OP 1865 (PARSI Marriaqe AND DIVORCE), 24 B. 466. 

(2) Husband a-nd wife—iTxdian Divorce Act (IV of 1869), ss. 17 and 20_ 

Decree for nullity of marriage—Confirmatton by the High Court _ 

Time of confirmation — Practice — Procedure. —Under the Indian 
Divorce Act (IV of 1869) a decree (or nullity of marriage made by 
a District Court cannot be confirmed by the High Court before the 
expiration of six months from the pronouncing thereof. A. v. B, 

23 B. 460 ' 

• • • 

« 

Divorce Act (IV of 1869). 

(1) Bs, 17 and 20—See DIVORCE, 23 B. 460. 

(2) S. 33—See Pabsis, 23 B. 279. 

(3) 8. 37—'Bee ACT XV OF 1865 (PaBSI MARRIAGE AND DIVORCE) 24 

B. 465. ' 

Dunlop’s Proclamation. 

See Trees, 23 B. 518. 

Dwelling House. 

See ACT IV OF 1893 (PARTITION), 23 B. 77. 

Easement. 

( 1 ) Customary rights^Custom of burial^Local custom^Righi claimedby 

a ceriazn sectxon of MaUomedans to bury their dead in a certain loca- 
Uty — Right of burial. —Where a certain section of the Mahomedan 
oonimunity had been for many years in the habit of burying their 
dead near a darga m plaintiffs land, and the plaintiff sued for an 

them from exetoisilig this right in future. 
Held, that the right of buna! claimed by the defeadants was not an 
easement, but a customary right, which being confined to a limited 
class of persons and a limited area of land, was sufficiently certain 
and reasonable to be recognized as a valid local oustom. MOHIDIN 
v. SHIVLINQAPPA. 23 B. 666«l Bom. L.R. 170 

<2) Easement Act (V of 1882). ss. 4 and 52—Right of growing rice plants 
ID another s land to be afterwards transplanted to his own—License 
—See License. 23 B. 397. 

(3) Eascntent Act (V of 1882), s. 16. expl. 1—Access of light and air to 
loinaows Agreement preventing the acquirement of an easement .— A 
promise was made regarding the access of light and air, by the 
plaintiu 8 prodeceeeor in title, to windows placed by him in the 
upper part of his house, which was separated by a narrow space 
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Easement— (Concluded). 

from a building opposito belonging then to the defendant's predeoes- 
sor. This promise was that the owner of the bouse would make no 
objectioQ to the blocking up of the windows in question when the 
owner of the building opposite should rebuild it and raise it to a 
higher elevation* 

The owner of the windows accepted this promise* 

After the lapse of twenty years the defendant, having given notice that 
he would aot on the agreement^ proceeded to re^’build ; and he raised 
his bulding higher than the old one, causing the obstruction of 
which the plaintiS now coioplained. 

Beldp that there having been a continuiog agreement between the 
parties within the meaning of Explanation I of the Indian Ease- 
ments Act, 1682, the acquirement by the plaintiff of an easement by 
prescription had been prevented* 

From the agreement it was apparent that the employment of light 
and air bad not been granted as an easement. SultaN NaWAZ v. 
RUSTOM.7r N. Byramji JIJIBHOY, 24 B. 156 (P C.) = 2 Bom. L.R. 

618 = 26 I.A. 384 = 1 Bar. P.O.J. 609 

(4) Rig7u of wiy—Change of use—Indian Easermnls Act (V of 18823, 

s. 23—Increase of servitude .—Under s. 23 of the Indian Easements 
Act (V of 18823 a right of way enjoyed foe agricultural purposes 
may be used for iho purpose of a factory, provided no additional 
burden is thereby imposed on the servient heritage. JBSANG v. 
A. T. Whittle. 23 B. 695= l Bom. L.R. 37 

(5) Right of w <// —Right of way enjoyed for agricultural purposes—Change 

of usi — J-.crease of servitude ~ Injtinction — The defendants bad a 
right of way to their field through an adjoining field of the plaintifi. 
Until pH<''rtly before suit the defend tnts* field had only been used 
for aenculturo. and the way through the plaintiCf’s field was used * 
by them (or ordinary agricultural purposes. The defendants, how- 
ever, converted tbeir field into a timber depot and began to use the 
way across the plaiotifi’s field foe purposes connected with tbe 
timber tr.tdo- The plaintiff sued for an injunction. 
acid, that plaintiff was entitled to an injunction restraining tho 
defendants from using the way otherwise than for agricultural pur¬ 
poses. Desai BHAOOBAI V. DESAI Chunilal, 24 B. 188= 1 Bom. 
L(.R. 658 

fG) See INJUNCTION, 23 B. 786. 

{7} See MaHOMEDAN LAW (PrE EMPTIONJ, 24 B. 414. 

Easement Act (V of 1882), 

fi) See Easement. 24 b. 18B. 

(2) Ss. 4 and 62—See LICENSE. 23 B. 397. 

(3) S. 7. ill. (h) — See WATER, 23 B. 506. 

(4) S. 16. Explanation 1—See EASEMENT, 24 B. 150. 

(5) S. 23 — See liiASEMENT, 23 B. 596. 

Ejectment. 

disclaimer of title—Notice to quit—Landlord and tenant^—See LAND¬ 
LORD AND Tenant, 24 B. 420. 

Endorsement. 

See Forgery, 21 B. 05. 

Entry. 

<l> SgcKhot. 24 B. 533. 

(2i See Limitation act (XV of 1877), 24 B, 435. 

Estoppel. 

(1) See Minor. 23 B. 146. 

(2) See Pledge, 24 B. 158. 

Evidence. 

(1) Commissioner appointed to prepare a map — Cit'. Pro. Code (Act XIV of 
1882), s. 392 —Statements of village officers made to such commis¬ 
sioner and recordid by him — Practice -— In a suit as to a right of 
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evidence — (Oontinued), ' ' PAGES^ 

way a commissioner was appointed under s. 392 of the Civ. Pro. 

Code to prepare a map of the locality in qaestion. 

Held, that the statement of the village officers made to him with 
regard to the right of way were inadmissiblein evidence. S^ITAWA ^ 

V. Bhimappa. 24 B. 43=» 1 Bom. L.R. 493 ... 566 

(2) Confession—Confession not signed by the accused—Admissibility of 

such confession—'Parol evidence admissible to prove the terms of 
the confession—Grim. Pro. Code (Act X of 1882), s. 533—See 
Crim. Pro. Code (act X op 188*2), 23 B. 221 . 

(3) Confessions—Retracted confessions—Admissibility of such confessions 

without corroborative evidence—Criminal Procedure—See CRIMINAL 
PROCEDURE, 23 B. 316. 

(4) Evidence Act (1 of 1872), ss. 13 and 43— Judgments — Judgments not 

inter partes— Admissibility of such judgments—Documents not 
obtjected to in first Court — Appeal — Practice. —Judgments not inter 
partes, though not conolusive as res judicata, are admissible in 
evidence under s. 13 of the Evidence Act (I of 1872) to show the 
conduct of the parties, or particular instances of the exercise of a 
right, or admissions made by the parties or their predecessors 
in title, or to identify property, or to show how it has been pro- 
* viously dealt with. 

Where parties to a suit, in order to save delay or expense or for any 
other reason, have agreed or not objected to the admission of 
certain evidence given in some former proceedings, although it is 
not strictly admissible, and the first Court has allowed this to be 
done, it is not open to the appellate Court to take objection to such 
a procedure and exclude the evidence. 

A, B and C were members of a joint Hindu family, each having a 
third share in the family estate. A assigned his interest in the 
joint estate to the plaiutifis, who in 1897 filed this suit to recover 
by partition tbeir one-third- sbare in the property. B and O 
pleaded {inter alia) that A bad already relinquished his share in 
tbeir favour by a release dated 7th August, 1885. 

The plaiotifis relied upon the judgments in a former suit brought by 
certain creditors of A (o establish A’s title to a third sbare in tbo 
property. In that suit it bad been decided that the release relied 
upon by B and C was a fraudulent and colourable transaction. 

Held, that tbe judgments in the former litigation, though not inter 
partes, were admissible under s. 13 of tbe Bvidence Act (lot 1872). 
LaKSHMAN V. AMRIT, 24 B. 591 = 2 Bom. L. R. 386 ... 924 

(6) Evidence Act (I of 1872), s. 32, els. 12) and (3)— Deed —in deed 

—Description of boundary—Statement against pecuniary or proprie¬ 
tary interest. —The plaintiff supd in 1893 to recover possession of 
certain land. The defendants denied the plaintiff’s title. The 
plaintiff tendered in evidence a registered mortgage-deed of 
adjacent land executed in 1877, which set forth tbe boundaries 
of the land comprised in tbe mortgage, and as one ot such bounda¬ 
ries referred to the land in question as then belonging to the 
plaintiff. At tbo date of the deed there was no litigation existing 
between the present litigants, and at tbo date of the present suit 
tbe mortgagor was dead. 

Held, that the statement in tbo deed was admissible under ol. 3 of 
s. 32 of the Bvidence Act (I of 187*2) as a statement against the 
peouniary or proprietary interest of the mortgagor. NlNGAWA v. 
BHARMAPPA, 23 B. 63 ... ^2 

<G) Bvideoco Aot (1 of 1672), s 92, proviso 5—Rvidence of previous deal¬ 
ings when admissible—Cootraot—Interest on price and charges not 
demandablo in absence of special contract—See CONTRACT, 24 B 
510. 

(7) Evidence Act (I of 1872), ss. 107 and 108—Person not heard of for 

seven years—Presumption of death — Adoptioiv—Validity of adoption 

deperxding on whether natural son alive or dead —Onus of proof _ 

Deed or will conferring estate on a parson described as adopted son — 
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t£vldence—• 

Res judicata —Fortner decree in favour of plaintiffs bxct issue ae to 
adoption found against him—No appeal open to plaintiff against that 
finding .—Death is to be presumed after a certaio iatecval (seven 
years) ; but there is no presumption as to time of death. If, there* 
fore, any one has to establish the precise period during these seven 
years at whioh a person died, he must do so by evidence, and can 
neither rely, on the one hand, upon the presumption of death, nor, 
on the other, upon the cootinuaoce of life. There is no presump¬ 
tion of law that because a person was alive in 1877, therefore he 
was alive in 1878. 

One Shankar died in September, 1878, leaving a widow Bbagubai. 
The year before his death bis only son (Bala), a child of eight years 
old, had left his home and was never heard of again, A few days 
before bis death, Shankar adopted the plaintiff (bis nephew) and 
executed a deed of adoption, which stated that be bad no hope that 
his son Bala was alive, and that he had. therefore, adopted the 
plaintiff. The deed further declared the plaintiff to bo the owner 
of all Shankar’s property with all the rights of a natural son, but 
provided that, in the event of the lost son returning, he should 
have half. In 1892 the plaintiff as Shankar’s adopted son brought 
this suit to recover some of Shankar’s property, which was in the 
hands of the defendants, who claimed it as Shankar's heirs. They 
{inter afta) impeached the plaintiff's adoption. 

Held that, in order to recover the property as the adopted son of 
Shankar, it lay ou the plaintiff to prove a valid adoption. It was 
a oonditioti precedent to prove that, at the date of the adoption, 
Shankar was without a son. It was. therefore, for the plaintiff to 
prove that Bala was then dead. There was at that time, no pre¬ 
sumption that Bala was dead, and there being no evidence on the 
point it was impossible to say when he died, or consequently that 
tbe adoption was valid. 

Held, however, that plaintiff was entitled to succeed as donee under 
the deed of adoption (Ex. A). It was clearly Shankar’s inteu* 
tioQ to give the estate to tbe plaintiff as being his adopted son. But 
if tbe adoption was invalid, the gift had no effect. The onus here 
was on the defendaots. It was for them to show that Bala was at 
that date alive and the adoption, therefore, invalid. That burden 
they had not discharged, and the plaintiff, therefore, was entitled 
to a decree. 

Per FAHRaN. C.J.— Whore a deed of gift or will confers an estate 
upon a named person, because be fills or by reason of his filling a 
certain character, he is entitled to recover tbe estate without 
affirmatively proving that he fills such character. The onus of 
proving that bo does not fill tbe character, which is the reason of 
the gift, lies upon those who dispute his claim. The whole ques¬ 
tion is one of onus of proof. 

The plaintiff had previously sued one Krishnaji, the father of the 
defondaDCs. in another suit (No. 804 of 1885 ) to recover certain 
other lands. In that suit it had been held that the plaintiff was 
not the adopted son of Shankar, out that nevertheless he was enti¬ 
tled to recover the lands sued for, on the strength of tbe above-stated 
deed (Ex. A), and a decree was passed for the plaintiff. 

Held, that tbe issue as to adoption in that suit was not res judicata in 
the present suit. In tbe former suit the plaintiff recovered upon 
the deed. He could not have appealed from tbe decree which was 
in his favour, nor could be under the Civ. Pro. Code (Aot XIV of 
1882) appeal from tbe finding upon the adoption issue whioh was 
against him. Upon that issue there bad not been a final deoision. 
RaNGO v. MUDIYEI'I'A, 23 B. 296 

<8) Hundi—Inadmissible in evidence for want of stamp—Independent 
admission of loan—Suit on the origioHl consideration—Admission 
by pleader erroneous in law—Bindicg effect—Dishonour—Notice— 
Sec HUNDI, 2-i B. 3C0. 

(9) See Act VIII OF 18J0 (GUARDIAN AND WARDS). 23 B. G98» 

•<10) Bee Limitation, 23 B. 177. 
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Evidence Act (1 of 1872), 


(1) Ss. 18 and 43—See EVIDENCES. 24 B. 591. 

(2f S. 23—See IjIMITATION. 23 B. 177. 

(3) S. 32, cIs. 2 and 3—See EVIDENCE. 23 B. 63. 

(4) S. 33—See MINOR. 23 B. 146. 

(6) S. 91—See GRIM. PRO. OODE (ACT X OP 1082). 23 B. 221. 

(6) S. 92, ol. 4—See REGISTRATION. 24 B. 609. 

(7) S. 92. Proviso 4—Mortgage—Power of sale—Suit to set aside sale 

under power of sale—Promise by mortgagee to postpone sale—Evi> 
dence of such promise admissible—See MORTGAGE (SaDE) 23 
B. 348. 


(8) S. 92, Proviso 6—See CONTRACT. 24 B. 510, 

(9) Ss. 107 and 108—See EVIDENCE, 23 B. ;296. 

(10) S. 115—See SHIPPING, 23 B. 551. 

(11) S. 132—See PRACTICE. 23 B. 213. 


Excommunication. 

(1) See Defamation, 24 B. 13. 

(2) See JURISDICTION, 23 B* 122. 

Execution of Decree. 


(1) Administrator-General—Administrator-Qenerare Act (II of 1874), ee. 17 

and 18—Order to collect assets—Decree against deceased’s estate 
passed prior to such order—Attachment of part of deceased’s estate 
subsequently to above order—Claim of Administrator-General prior 
to that of attaching creditor—See ADMINISTRATOR GeneRAD 
28 B. 428. 

(2) Agreement between a judgment-creditor and a person other than 

judgment-debtor—Postponement of execution—Civ, Pro. Code (Act 

(XIV of 1832), 8. 257-A—See OlV. Pro. CODE (ACT XIV OP 1882) 
23 B. 602. 


(3) Agreement not to execute decree—Breach of contract—Suit to re¬ 

cover damages—Civ. Pro. Code (Act XIV of 1882), ss. 244, 258_ 

Decree—See CiV. Pro. CODE (ACT XIV OP 1882). 23 B. 394. 

(4) Charity—Temple—Scheme of management—Failure of trustees to 

carry out—Mode of enforcing proper management—Removal of 
trustees—Practice—Civ. Pro. Code (Act XIV of 1882), ss. 639 and 
See CHARITY, 24 B. 45. 

(5) Civ. Pro. Code (Act XIV of 1882), s. 231—Application for execution 

by one of several joint decree-holders—Order refusing to allow 

execution by one of several joint decree-holders—Appeal_Practice 

— See orv’, PRO. Code (Act XIV op 1882>, 2S B. 623. 


(G) Civ. Pro. Code (Act XIV of 1892), ss. 278—283. 28—Attachment 
of same property in execution of decrees obtained by diflerent cre¬ 
ditors—Claim made in one suit to attached pcopertv under s. 278"“ 

Order made under e. 281—Suit by claimant to establish right_All 

attaching creditors made defendants to suit—Parties—Small Cause 
Court—Declaratory decree—Jurisdiction—See CiV Pro. CODE 
(Act XIV OF 1882), 23 B. 266. 


(7) Civ. Pro. Code (Act XIV of 1882), s. 310-A—Act V of 1894—Execution 

sale—“Person whoso immoveable property has been sold”_Prior 

private purchaser of property sold in execution not within the 
section—See CiV. PRO. CODE (Act XIV OP 1882), 23 B. 460. 

(8) Execution by Collector—Application to Collector to set aside sale 

—Civ. Pro. Code (Aot XIV of 1882), ss. 244, SIO-A, 311 and 320— 
Limitation—Limitation Act (XV of 1877), s. 14 —Decree — See 
Oiv. Pro. Code (Act Xiv of i 882), 24 B. 63i. 

(9) For maintenance—Suit for altering rate of maintenance fixed by 

a decree —Hindu law—Widow—Maintenanos—Practice—Procedure 
—See Hindu Law (Widow), 24 B. 386. 

(10) Limitation—Mesne profits for three years subsequent to the suit_ 

Civ. Pro. Code (Aot XIV of 1882), ss. 211 aud 331—Limitation Aot 
(XV of 1877), soh II. art. 178—Decree for possession with mesne- 
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Execution of Decree-^iConeZuded). 

profits till delivery of possessioo—‘Darkbast for exeoatioo—Obstruc¬ 
tion—Application for removal of obstruction—Application ref;istered 
as a suit—'Disposal of the darkhast—Decree in the suit—See Crv. 
PRO. CODE (ACT XIV OF 1882). 24 B. 846. 

(11) Sale in execution subject to -mortgage—Suit to set aside sale and for 

re‘sale of propert-y free from mortgage — Practice — Procedure — Civ. 
Pro. Code (Act XIV of 1862), s. 2S7.—The plaintiff, having sold 
property in execution of a decree subject to a certain mortgage lien 
which had been duly investigated and allowed, brought this suit 
to have the sale set aside and praying for a re-sale of the property 
free from the mortgage lien. 

Held, that he was not entitled to the relief sought. Ills proper 
remedy was to have brought a suit for a declaration that the 
alleged mortgage was null and void, and to have stayed the sale 
till the determination of that suit. PARSHOTAM v. GaNBSH, 23 
B. 769 = 1 Bom. D.R. 220 

(12) See Civ. Pro. Code (act XIV of 1882), 23 B. 237. 636, 723 ; 24 B. 

120. 314. 

(13) Bee HINDU Daw (DEBTS), 24 B. 343. 

(14) See Hindu Daw (Joint Family), 23 B. 372 ; 24 B. 135. 

(15) See DimitaTION, 23 B. 442. 

(16) See DIMITATION ACT (XV OF 1877). 23 B. 35. 

(17) See Mamlatdar’s Court, 24 B. 397. 

(18) See Mortgage (General). 23 B. ii9. 

(19) See Mortgage (Redemption), 23 B. 592. 

(20) Boo Surety, 23 B. 478. 

(21) See WILL, 23 B. 1. 

Executor. 

Power of sale of—Probata and Administration Act (V of 1881), s. 90, as 
amoodod by Act VI of 1889, s. 14 —See HINDU DAW (WIDOW), 
23 B. 342. 

Ex parte Decree. 

(1) Minor—Guardian— parte decree against minor—Minot’s right to 

sue to set aside ex parte decree—Proof of negligence or fraud on the 
part of the guardian—Practice—See MINOR. 24 B. 647. 

(2) See CiV. PRO. CODE (ACT XIV OF 1882), 23 B. 414. 716. 

Family Arrangenieot. 

(1) Dimitatiou—Hindu Daw—Partition—Son boro after partition—Right 

of such son to partition—Share of such son—Family arrangement 
—Dimitation—See Hindu Daw (Partition), 23 B. 636. 

(2) See Minor, 23 B. 140. 

Fine. 

See ACT V OP 1879 (BOMBAY DAND REVENUE CODE), 21 B. 240- 

Foreign Judgment. 

(1) Partners—Joint contract—Diability of partners—0oint liability—Judg¬ 

ment recovered against one partner — Judgment cf a foreign Court 
—lies judicata —Civ. Pro. Code (Act XIV of 1882), ss. 13 and 14 — 
Consent decree—See I’ARTNERS, 24 B. 77. 

(2) SxiU on a foreign judgment — Cit>. Pro. Code {Act XIV of 1882), s. 14, 

as amended by Act VII of 1890.—A suit will lie on a judgment of 
a Court iu a Hative State. ^lAYAR VM v. R.WJI, 21 B. 86= 1 Bom. 
D.R. 539 

Foreign Origrln. 

See JURISDICTION, 24 B. 407. 

Forfeiture. 

See Dandlord and Tenant, 24 B. 31. 

Forgery. 

No title through forgery — Shares, debentures. Government promissnrjt notes 
having a forged indorsement—QoUler ho.sno title—Government pro¬ 
missory 7iotes surrendered for reneiual — Title to renewal notes — 
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►Forgery—(CoMcZuded). r 

English Bills of Exchange Act ^S^a^. 45 and 46 Viet., c. QX)—Negoti¬ 
able Instruments Act XXVI of 1881— Holder in due course. —The 
plaintifi as administrator of Parmanand Cooverji, a deceased Hindu, 
sued to recover from the defendants (thirty-one in all, certain shares, 
debentures and Government promissory notes which he alleged 
belonged to the estate of the deceased, but which the first four 
defendants had stolen, and by means of forged indorsements sold 
to the other defendants and received the purchase-money. Those 
of the defendants who had purchased the Government promissory 
notes contended that as innocent purchasers ;for value they were 
entitled to retain them. 

Held, that the plaintiff was entitled to recover all the shares, deben¬ 
tures and Government promissory notes from the defendants- 

Some of the Government promissory notes on which the forged in¬ 
dorsements had been made had been surrendered for renewal and 
fresh promissory notes issued in their place. 

Held, that the plaintifi was entitled to recover the renewed notes 
from the holders. HuNSBAJ v. RuTTONJI, 24 B. 66 = 1 Bom. Zi.R. 
734 

a • a 

Fraud. 

(1) Fraudulent conveyance — Conveyance by plaintiff to defeat creditors — 

Subsequent suit by plaintiff to recover possession. —When property 
has been conveyed by the owner to another person with the object 
of defrauding his (the owner’s) creditors, and the fraud has been 
carried out, the owner cannot succeed in a suit to recover possession. 
HONAPA V. NARSAPA, 23 B. 406 

(2) See Hindu Daw (Partition), 23 B. 385. 

(3) See Minor, 24 B. 547. 

Fraudulent Conveyances. 

(1) Conveyance by plaintiff to defeat creditors—Subsequent suit by plaintiff 

to recover possession—See Fraud, 23 B. 406. 

(2) Transfer of Property Aot (IV of 1982). s. 53—Will—Oonabruotion— 

Bequest to wife with obligation of maintaining and educating 
children—Interest taken under such bequest—Decree against wife— 
Attachment of interest under will—Oiv. Pro. Code (Act XIV of 
1882). 8. 274—See WILD. 23 B. 1, ^ or 

(3) See Minor, 23 B. 146. 

Freight. 

Rate of freight in charter-party—Contract by sub-charterer with shipper 
for freight at lower rate—Refusal by Captain to sign bills of lading 
at lower rate than in charter-party— Payment by shipper of 
difference under protest —Shipping—Charter party—Bill of lading 
— See SHIPPING, 23 B. 651. 

Further Directions. 

Time for appeal Lette^ Patent, s. 15—Civ. Pro. Code (Aot XIV of 1802), 
XIV OF issll! 24 ^'^302*'^^ accounts—See CIV. PRO. CODE (ACT 

Gift. 

See Wild, 23 B. 80. 

-Gordon Settlement. 

Bee Vatan. 24 B. 656. 

Government Assessment. 

(1) See Danddord AND Tenant 24 B. 34 

(2) See Service tenure, 24 B.’482. 

Government Promissory Notes. 

See Forgery, 24 B. 65. 
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<3uardian. 

(1) Certificated guardian—Mortgage by'such guardian without Court's per¬ 

mission — Validity of such mortgage—Sanction under Civ- Pro. Code 
{Act XIV of 1882). s* 305—Guardian and Wards Act (VIII of 1890)» 
ss. 29 and 30— Act XX of 1864.—Anaob was tbe owner of the 
property in dispute. Ha mortgaged it with possession to defendant 
No. 1 in 1884. Anant died leaving an adopted son Vithal, a 
minor. Thereupon one Vasudev was appointed by the District Oburt 
to be guardian of the person and property of the minor under Act 
XX of 1864. In September, 1890, Vasudev mortgaged the same 
property to plaintiff with the sanction of the Subordinate Judge’s 
Court obtained under a. 305 of the Code of Civil Procedure (Act XIV 
of 1882). In 1895 tbe plaintiff as second mortgagee brought this 
suit to redeem the earlier mortgage of 1884. 

Held, that Vasudev, as certificated guardian, bad no power to mort¬ 
gage the minor’s property without tbe previous permission of tbe 
Court which had appointed him to act as guardian, and that tbe 
sanction of another Court given under s. 305 of the Code of Civil 
Procedure (Act XIV of 1892) was not sufficient to legalise the 
mortgage. 

Held, also, that such mortgage would have been absolutely void under 
Act XX of 1864, but was only voidable under s. 30 of Act VIII of 
1890 at the instance of any other person affected thereby. 

Held, further, that defendant No. 1 tbe original mortgagee, was not 
affected by the plaintiff’s mortgage, and that the only person really 
affected by that mortgage was Vithal. the owner of the equity of 
redemptiou, who was a necessary party to tbe suit. Dattaram v. 
GangaRAM, 23 B. 287 

(2) Hz parte decree against minor—Minor’s right to sue to set aside ex 

parte decree—Proof of negligence or fraud on the part of the guardian 
—Practice—Minor—See MlKOB, 24 B. 547. 

(3) Minor—Doan obtained by guardian as such—Diability for such loan 

—Warranty by guardian of authoritv to borrow—Misrepresentation 
on a point of law—Contract Act (IX of 1872), s. 235—Guardian’s 
liability— Warranty— Breach of warranty — Suit on warranty— 
Princip-il and Agent—See WARRANTY, 24 B. 166. 

(4) ilfinor — Hemuneration of guardian—Order refusing remuneration not 

appealable—Guardian and JVards Act (VIII of 1890), ss. 22, 45 
and 47.—A Nazir of the District Court was appointed guardian of 
tbe property of certain minors, but no provision as to his remunera¬ 
tion was made at tbe time of his appointment. Subsequently he 
applied for remuneration on his transfer to another appoiotmeot. 
The Judge passed an order refusing to allow any romuaeration, on 
the grounds that his accounts bad been badly kept and tbe estates 
bad been mismanaged. The Nazir appealed against the order. 
Held, that tbe order was not appealable. G.^NGADHAR v. SHlV- 
LINGRAO. 24 B. 95 = 1 Bom. D. R. 547 

(5) Right to sue—Practice—Procedure—Dunatic—Guardian of the person 

of a lunatic not competent to sue in respect of tbe lunatic’s estate— 
Civ. Pro. Code (Act XIV of 1882), s. 440—See DUNatic. 23 B. 
403. 

(6) See ACT VIII OP 1890 (GUARDIAN AND WARDS), 23 B. 698. 

(7) See Minor. 24 B. 238. 

-Oujarat. 

Adoption of an only son—Validity of such adoption in Gujarat—Hindu 
Daw—Adoption—See HINDU DAW (ADOPTION), 24 B. 3G7. 

Gujarati Jains. 

See Hindu Daw (Succession), 23 B. 257. 

tiavala. 

See CiV. PRO. Code (act XIV OP 1882), 23 B. 602. 

liigh Court. 

(1) See Grim. Pro. Code (Act v op 1898), 24 B. 527. 

(2) See Muscat, 24 B. 471. 
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Hindu Law. 

1.—Gbnebad. 

2-ADOPTION. 

3. —ADIE NATION. 

4. —Caste. 

6 .—Custom. 

6 . —Debts. 

7. —Gift- 

8 . —Guardianship. 

9. —INHERITANCE. 

10. —Joint eamidt. 

11. —Maintenance. 

12. —Minority. 

13. —Partition. 

14. —Heversioneb. 

15. —Self, acquisition. 

16. —Succession. 

17. —Widow. 

18. —WIDD. 

-1.—General. 

(1) Damdupat—Mortgage—Redemption—Mortgage with Possession- 

Mortgage to take rent in part payment of interest—Remaining 
interest to be paid by mortgagor every year—See Damdupat 
24 B. 114. 

(2) Interest —Damdupat— Bond purporting to be executed in adjustment of 

a past debt — Principal for Oie purpose of damdupat is the amount of 
Oxe bond. —In the case of a bond purporting to be ezeouted in ad¬ 
justment of a past debt, tbe principal for the purpose of the rule 
of damdupat is the amount of such bond, and not the balance of 
the unpaid principal actually advanced on an earlier bond. 

Per JENKINS, C.J.—Neither the tezts. the commentaries, usages or 
the cases forbid the conversion by subsequent agreement of interest 
into capital, nor is there any such prohibition involved in the rule 
of damdupat as it has been formulated. SukadaEj v Bapii 
24 B. 306 ==*2 Bom. L.R. 18. ‘ 

• • • 

- • -2.—Adoption. 

(1) Adoption by daughter-in-law of A after the estate has vested in A's 
widow^Per7fitsston by A to adopt — Non-consent of widow—Bivestino 
of estate once vested—Widow’s authority to adopt in Bombay— 
Uaughter-tn-law must have permission—Co-widows—Adoption by 
oneco widow-Adoptioiiofa son older than adoptive mother.—An 
adoption cannot divest a person of an estate which has once vested 
in him. unless such adoption is made with his consent. An excep¬ 
tion to this rule is where a oo-widow adopts. Such an adoption 
will divest the younger widow of her estate. Another exception is 
where a daughter-in-law adopts with the authority of her father- 
in-law« who 19 bead of the family, as in 16 B. 110. 

Unless prohi^bited expressly or by implication, a widow in the Presi¬ 
dency of Bombay has authority to adopt, but a daugbter-in-law. 
t.c., the widow of a pre-deceased son, must be specially authorized 
by her fathec-in-law in order that she may make a valid adoption 
bmdiog as against the heirs of her father-in-law. 

Sakulbai was the widow of Balkrishna. who died in 1877 in the 

RaiShunath. Fourteen years later, vie., in 
1891t Ragbu died, leaving a widow Saibai, who eucoeeded to bis 
estate as hie heir. In March, 189J. Sakubai adopted the plaintiff 

herself, as son to her husband, alleging 
that she had Raghu's permission to do so. The plaintiff sued for 
a declaration that as adopted son of Balkrishna he was entitled to 
succeed as heir to the property of Raghu, as against the defendant 

have been adopted by Saibai as son to 
Ragbus The lower appellate Court disallowed the plaintiS^s 
adoption on the grounds that Saibai bad not consented to itf 

and (2)^ that the plaintifl was older than his adoptive mother 
Sakubaie 

I 
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Hindu Law~-2.~Adoption>-(Confmu«d). 

(oonfiraing the deoree of the lower Court)* that aa the adoption 
of the plaiDttS Gopal waa made by Sakubai without proper autho- 
riLya^ without Baibai’s consent, it was inoperative and invalid. 
As Saibai did not give her consent to the plaintifi’a adoption, that 
ad^tion did not divest her of her exclusive right to succeed as heir 

Of RagnUe 

Setnb^ The fact that an adopted son is older than the adopting 
mother does not make his adoption invalid. The rule prescribing 
a difierence of age in favour of the adopting mother is only directory 
and not mandatory. GOPAEi v. VISHNU, 23 B. 260 ... 

(2) Adoptwi by senior widow—Widow’s capacity to adopt—Jmplied pro^ 
hxbitxon. —In the absence of express prohibition the husband’s con¬ 
sent to an adoption by his widow is alway.s to be implied. 

The question of implied prohibition is one of legal inference from the 

facts found, and it is open to the Court to inquire into its correct* 
neSB in secoDd appeal. 

Sembfe.—In the Bombay Presidenoy the widow’s right to adopt is 
ioherent aod Dot merely delegated. ^ 

Semble. —In the absence of express prohibition by the husband, the 
widow’s power to give or take in adoption is oo-extensive with’tbat 
of the husband. LaKSHMIBAI v. SarasvatiBAI, 23 B. 789=s1 
Bom. Ij.B. 420 

• • • 

43) Adoption by widow of a predeceased son—Consent of mother-in-law _ 

Adoption must be by widow of the last full owner— Exceptions to the 
rule. —By Hindu law as settled by judicial decisions, it is oulv the 
widow of the last full owner who has the right to take a son in 
adoption, to such owner, and a person in whom the estate does not 
vest, cannot make a valid adoption so as to dtvest (without their 
consent! third parties, in whom the estate has vested, of their 
proprietary rights. 

To this rule there are four exceptions :— 

1. In the case of co-widowa. Though, on the death of the husband 
without male issue, the estate vests in all bis widows, it has been 
held that the elder widow can, by adopting a son with the express 
or implied permission of her husband, divest the co-widow or 
widows, of their vested rights. The consent of such younger widows 
has not been held to be essential. 

2. In the case of a mother who succeeds as heir to an unmarried son 
legitimate or adopted, who dies after his father. In such a case the 
right of the widow to take a eon in adoption to her husband has 
been conceded to ber, though such a son cannot properly bo 
described as being the heir of the last full owner. 

3. When an adoption takes place with the full assent of the party in 
whom the estate has vested by inheritance, the adoption is validated 
by such consent. 

4. Whore there has been ratidcation by conduct or acquiescence. 

Per Parsons, J.—The mere fact that the adopting widow is not the 
widow of the last male holder would not make an adoption by her 
spiritually invalid, while any difficulty as to the inheritance and the 
estate is cured by the assent to the adoptiou given by the ptrson in 
whom that inheritance or estate is vested. 

One Bhimappa died in 1878. leaving a widow Umava and a daughter- 
in*Ia\v Sarnsvati him surviving. His only son Darigavda the 
husband of Sarasvati. had predeceased him. On Bbimappa's death 
bis estate vested in bis widow Umava. In 1879 Sarasvaii with 
Uinava’s consent adopted a son Sbentapa (defendant No. 3). Tho 
plaintiff in this suit sued to recover certain land which formed part 
of Bhimappa’s estate, alleging that it had been given to him by 
Umava. The first defendant alleged aod proved that bo had 
bought tho land from tho third dofeodaot (Sheniapa). who was tho 
adopted SOD of Sarnsvati. 

Held, (dismissing the suit), that tho adoption wai^ valid, and ihat tho 

first defendant was entitled to the land. Paym'a v Aiu'avm* 
23 B. 327 z'* 1 AiXNA, 
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Hindu L.aw—2.~AdoptIon~(Con^inued). 

(4) Adoption by widow—Suit /or a declaration that adoption was invalid 

and for recovery of possession — Reversioner—Bar of limitation to 
claim for declaration — Ijimitation Act (XV of 1877), sch. II, arts. 
118, J19 and 141— Bimitation Act (IX of 1877>, sch. II, art. 129— 
ZfimitaCion Act (XIV of 1859), s. 1, els. 6 and 12— Specifie Belief 
Act (I of 1877), s. 42. — Sbrinivasrao and Konhercao were two 
divided brothers. They were members of a vataadar family. 
Xonherrao died leaving two sons. Swamirao and Timaji. Swamtrao 
wafl given in adoption to Shrinivasrao. Timaji died leaving a 
widow and three daughters. In 1872 Timaji’s widow. Gangabat, 
adopted defendant No. 1 and she died in the year 1890. In 1894 
Sbrinivasrao’s grandson by adoption, the present plaintid, a minor 
represented by his adoptive mother, sued for a declaration that the 
adoption of defendant No. 1 was invalid, for a declaration of owner¬ 
ship and possession of property with mesne profits, and for an 
injunctioD. 

Beld. that the suit fora declaration that the adoption was invalid 
was governed by art. 118. sch. II of the Ijimitatinn Aot (XV of 
1877), and being barred under that article, the whole claim was 
t-ime*barred. 

Ber JBNKIKS, C.J.—a combination of several claims would not in 
general deprive each claim of its specific obaraoter and description. 

Per Candy, J.—Primarily the case is governed by art. 141, but if 
the defendant in possession can plead I am to your knowledge or 
to the knowledge of your predecessor in title in possession as a son 
alleged to have been validly adopted by the widow, on whose death 
you claim possession,” then the case is governed by art. 118* 

Per TYABJI. J.—(1) Art. 118 of sch. II of the Dimitation Aot (XV of 
1877) applies to every suit where the validity of the defendant’s 
adoption is the substantial question in dispute, whether suoh 
question is raised by the plaintiff in the first instance or arises in 
oonsequencp of defendant setting up his own adoption as a bar to 
the plaintiS’s success. 

<2) Art. 141 applies to the ordinary simple case of a reversioner where 
the validity of the adoption is not the substantial point in dispute, 
or where the plaintiff can succeed without impugning the validity 
of the defendant’s adoption. SHRINIVAS v. HANMANT, 24 B. 260 
(P.B.) = 1 Bom. li. R. 799 

(5) Adoption of an only son^Validiiy of such adoption in Oujarat. —The 

adoption of an only son is valid tu Gujarat, where the Mayukha is 
the paramount authority on Hindu law. Vyas CHIMANIjAIj v. 
VYAS RAMCHANDRA, 24 B. 367 (F.B.)»2 Bom. Ij.R. 163 

(6) Adoption of brother's son —Datta home—Omission of datta homa cere- 

nionv — Adoption valid—Hindu law. —Among Brahmans in the 
Presidency of Bombay tbe performance of the datta homa ceremony 
is not essential to the validity of the adoption of a brother’s eon. 
Vadubai v. Govind Kashinath, 24 B. 218 = 1 Bom, D.R. 770 ... 

(7) Oifl and acceptance — Ceremonies of adaption —Sapinda relationshipf 

limitation of .—In the case of an adoption under the Hindu law, if 
there is evidence of gift and acceptance, and it is further shown 
that the adoptee has been recognised lor a number of years and 
placed in possession of property, tbe Court may dispense with tbe 
formal proof of the performance of the ceremonies of adoption. 

Where tbe natural mother of an adopted son was seven degrees 
removed from the common ancestor and the adoptive father five 
degrees removed ex parte paterna. 

Held, that the adoption was valid. 

Q^tcere Whether, when the relationship is more than six degrees 
removed, sapinda relationship between the natural mother and the 
adopter does not cease. Vyas CHIMANDAD v. VyaS RamCHANDRA, 
24 B. 473 = 2 Bom. D.R. 163 

(8) Gift of a son in adoption by a widow after re~ntarriage~^Widow 

_ Re-marriage Act (XV of 1866), ss. 2 and 3.—A Hindu widow has 
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Hindu Law—2.—Adoption — {Concluded), 

no power, after her re-marriage, to give in adoption her son by her 
first husband, unless he has expressly authorized her to do so. 
PANCHAPPA V. SanGABASWA, 24 B. 89=1 Bom. L. R. 643 

(9) Validity of adoption depending on whether natural son alive or dead — 

Onus of proof—Deed or will oonferring estate on a person described 
as adopted son—Evidence—Indian Evidence Act (I of 1872), ss. 107, 
10 ft—Person not heard of fors^vea years—Presumption of death 
—See EVIDENCE, 23 B. 296. 

(10) Vatan—Succession to a vatan—Bombay Act V of 1886. s. 2—Widow 

—Right of succession of a widow other than the widow of the last 
holder—Adoption by such widow—Collateral male member^See 
Vatan, 24 B. 484. 

(11) Will—Construction—Gift conditional on adoption—Condition prece¬ 

dent—Direction to adopt given to the widow of the testator's 
deceased son, not carried out—Bequest of residuary property—Con¬ 
dition precedent not fulfilled—See EIinduDAW (WILD). 23 B. 271. 

-3,—Alienation. 

(1) See Hindu Daw (Gift), 23 B. 131. 

(2) See Hindu Daw (Partition), 23 B. 137. 

-*• 4.— Caste. 

(1) See Defamation, 24 b. 13 . 

(2) See Hindu Daw (Succession), 23 B. 257, 

■ 5.—Custom. 

(1) See Hindu Daw (General), 24 B. 305. 

(2) See Hindu Daw (Gift), 23 B. I3i. 

-6.—Debts. 

( 1 ) Joint family—Father's debt—Diability of family property—Decree 

against widow for husband’s debt—Execution sale—Minor sons 
bound though not parties to suit—Hindu Law—See HINDU DAW 
(Joint Family), 24 B. 136. 

(2) Joint Family—Manager—Debt contracted by a manager for family 

purposes —Decree against the managing member alone—Sale in 
execution of such decree—Effect of such sale—See HINDU DaW 
(Joint Family). 23 B. 372. 

(3) Soil's liabilihj for father s debt — Deaee against father — Execution 

sale — Son's interests when not affected by such safe.—-When ancestral 
property is sold in execution of a decree against a Hindu father, 
there are only two cases in which the son's interests do not pass 
under the sale ; first, when they aro not sold ; second, when the debt 
is not binding upon the sons by reason of its having beoo contracted 
for an illegal or immoral purpose. JOHARMAL v. EknaTH 24 B 
343 = 1 Bom. D. R. 839 

• • « 

(4) Surety—Father’s liability as surety—Diability of his son for the debt 

for which be was surety—Hindu law—See HINDU LAW (JOINT 
FAMILY), 23 B. 464. 

(5) See HINDU LAW (GENERAL), 24 B. 305. 

(6) See Hindu Law (Joint Family), 24 B. I23. 

-7.—Gift. 

(1) Adoptiou—Gift and accoptanco—Ceremonies of adoption—Sapinda 

relationsbip, limitation of—Bee HINDU L.AW (ADOi’TION), 24 B. 
473. 

(2) Gift of a SOD in adoption by a widow after re marriage—Widow Re¬ 

marriage Act (XV of 1856), ss. 2 and 3—See HINDU Law (ADOP¬ 
TION), 24 B. 89. 

(3) Gift of inoveoble property — Delivery of possession not tieeessary if deed 

of gift be regi'^tered—Transfer of Property Act {IV of 188'2), ss. 123, 
Registration — Hindu Daw. —The rule of Hindu law, that 
delivery of possession is essentia! to complete a gift, is abrogated by 
a. 123 of the Transfer of Property Act (IV of 1882). Bai Rambai 
V. Bai MANI, 23 B. 234 
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flindu Law—7.—Qlft— (Concluded). 


(4) Revocation of gift —Vritti —of vrxfeti —’Validity of such gift— 
Compulsory alienation of vritti invalid—JPrivate alienation not 
absolutely prohibited.—"When a gift is made, tbs donor taking all 
the steps in his power to give effect to it, it is complete, and he 


cannot revoke it by a subsequent will 


A vritCi cannot be sold in execution of a decree. Such a compnlsory 
alienation is not only opposed fo the Hindu law and public policy, 
but is also against the provisions of s. 266 of the Code of Civil PrO' 
cedure (Act XIV of 1882); But private alienations are not absolutely 
prohibited. Ho general rule can be pleaded in such matters. 
Tbe rules of succession depend npon each particular foundation or 
office, and in respect of it. custom and praotioe must govern and 
prevail over the text law which prohibits both partition and aliena¬ 
tion. BAJARAM v.GaNBSH, 23 B. 131 


(5) Will—CoDstruotion—Gift oonditional on adoption—Condition prece¬ 
dent—Direction to adopt given to the widow of the testator's decea¬ 
sed son not carried out—Bequest of residuary property—Condition 
precedent not fulfilled—Hindu law—See HINDU Daw (WITiD), 23 
B. 271. 


(6) See Minor, 24 B. 547. 

— ■—8.—Guardianship. 

Qift—Minor—Guardian— JSx-parte decree against minor—lilinor's right to 
sue to set aside ex-par/e decree—Proof of negligence or fraud on the 
part of tbe guardian—Genuioe gift by father-in-law to his widowed 
daughter-in-law—Gift by way of affection of a small share of move- 
able property acquired by the donor while living in union with his 
sons and grandson—Gift valid—See MINOR. 24 B. 647. 


_.9.—Inheritance. 

(1) Daughters —Succession among daughters—The poorest daughter entitled 

to inherit the whole estate—Comparative poverty. —In (he Presidency 
of Bombay, tbe principle of law which governs the succession of 
daughters inter ae as heirs to their father’s estate is, that though 
the Courts ought not to go minutely into tbe question of compara¬ 
tive poverty, yet where the difference in wealth is marked, the 
whole property passes to tbe poorest daughter. TOTAWA v. BasaWA, 
23 B. 229 

(2) Deceased brother's son—Sisfe?— Daughter of a predeceased son. — A 

brother’s son succeeds as heir in preference to a sister or a grand¬ 
daughter (daughter of a predeceased son). 

In the Island of Bombay the sister’s place as heir is to be determined 
by the text of Mayukha. 

Both under the ^layukha and the Slitakshara, the sister comes in as 
a gotraja sapinda. and as such must be postponed to the brother*8 
son who is a sapinda. MUDJI v. Cursandas, 24 B. 563 =2 Bom. 
D. K.721 

(3) Paternal grand-mother inheriting property from maiden grand-daughter 

— Estate taken by grand-mother—Power to dispose by will. —A 
paternal grand-motber ia Gujarat, inheriting moveable and 
immoveable property from her maiden grand daughter, takes an 
absolute interest in such property, and on her death the property 
goes to her heir and not to tbe heir of the grand daughter, and tbe 
grand-motber can dispose of such property by will. GANDHI 
MaGANLAD V. Bai JaDAB, 24 B. 192 {F.B.) = 1 Bom. D. R. 574... 

.(4) Unch* of blood and half-blood — Preference — Manu —Mitakahara 

- f.i.i.hic —‘Viramitrodaya—Smriti Chandrika — Madanparijat— 
I.-iii.iOhag—Hindu latv—Deceased nephew. —For tbe purpose of 
inheritance, an undo of the whole-blood ia not entitled to preference 
over one of the half-blood. 

One Bbagwantrao, a minor, died leaving him surviving two paternal 
uncles, one of whom was an uncle of the whole-blood and tbe other 
of the half-blood. The nephew and the uncles were found to be 
‘divided from each other. 
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•Hindo L^w—9.—Inheritance— {Concluded), 

Beld^ttkAt the two txnoles were eafcitled to inherit the property of their 
deceased nephew in equal shares. VITHAC.BAO ▼. RA&KBAO. 34 
B. 317=2 Bom. L.R, 139 

♦ • • 

(6) See Hindu Law (Succession), 23 B, 267. 

-10—Joint Family. 

(l)S.Bond in favour of one co-sharer—Paynvent of such bond made to 
another co-sharer when a discharge—BigM to sue. —Where a debt 
due to one member of a joint family has been paid by the debtor to 
another member of the family, the question whether such payment 
operates as a discharge depends on, the circumataooea under which 
it was made. 

A and B were members of a joint Hindu family. Both managed the 
joint property for the common benefit, lilach used to recover debts 
due on boods taken in the other’s name. In 1690 defendant passed 
a bond to A. In 1892 bo passed a mortgage-bond to B, the 
consideration for which was stated to be the balance due on the 
former bond. Subsequently A sued defendant on the bond of 1890. 
Beld, that under tbe ciroumstances the mortgage^bond passed to B 
operated as a valid discharge of A’s claim under the previous bond 
GURUSHANTAPPA V. CHANMaDDAPPA, 24 B. 123=1 Bom L.R.556. 

<2> CW. Pro. Code (Act XIV of 1882), s. 43—Practice—Partition—Two suits 
for partition—First suit for partition of family property—Second 

suit for partition of property beld jointly by family and others_ 

Vritti—See HINDU LAW (PARTITION), 23 B^ 597. 

<3) Debt—Son’s liability for father’s debt—Decree against father—Exe¬ 
cution sale—Son’s interests when not affected by such sale—Hindu 
law—See Hindu Law (Debts). 24 B. 343. 

<4) Family properly^Famity firm—Partnership—Partnership suit between 
members of joint family—Suit by a co parcener far an account of the 
profits of a joint family firm — Injunction— Exclusion of partner .— 

A member of a joint Hindu family cannot maintain a suit for an 
account of the profits of a partnership which is alleged to be joint 
family property, and an award of his share in such profits when 
ascertained. 

This rule of Hindu law does not prevent an injuDction being granted in 
cases in which one member of the family is prevented from taking 
part in the business of tbe firm. GaNPAT v. ANNA.II, 23 B. 144 ... 

(6) Father's debt—liability of family property—Decree against widoto for 
husband's debt—Execution sale—Minor sons bound, though not 
parties to suit. —One Gbanu died leaving him surviving a widow and 
two minor sons. The widow mortgaged some lands aud a bouse to 
pay off a debt duo by her husband. Subsequently a money decree 
was passed against her for another debt due by her husband, and 
the greater part of the mortgaged property was sold in execution 
and the equity of redemption thereof was purchased by the mort’ 
gagee (the defendant). Tbo sons were not parties to the suit in 
execution proceedings. 

Tbe sons afterwards brought this suit, claiming that not having been 
parties to tbe suit their interests wore not affected by tbo sale, and 
praying for redemption. The lower Courts allowed the claim aud 
passed a decree for the plaintiffs. On second appeal, 

Held (reversing tbe decree and remanding the case), that tbe Courts in 
determining the effect of an execution sale must look to the substance 
of the transaction. The question was whether tbo debt for which 
the property was sold was a joint family debt, and whether it was 
tbe equity of redemption in the entirety of tbo mortgaged property 
that was offered for sale, bargainad for. and intended to be bought. 

It was obvious that, if tbe sons had boon parties to tbe suit in 
which tbe decree had been passed, they would have appeared by their 
mother and guardian, and there wae no reason to suppose that any¬ 
thing would have been differently done in tbe suit if she bad been 
described as their guardian instead of being treated as the represen¬ 
tative of the estate. Under these oirouihstaDces the sons were 
substantially represented io the suit, and tbo sale and proceedings 
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'Hindu Law— lO. — Joint Family — {floncludtd). 

therein should be treated ae valid, unless the sons were able to-show 
either that their father’s debt, which was the foundation of the 
decree, was of such a naturb that oo liability arising; from it oould 
attach to the family property, or, if they failed in that, they might 
show that the entirety nf the family property was, in fact, not sold. 

Devji V. Sambhu. 24 B, 135 =1 Bom. Ii.R. 627 

(6) Manager — Debt contracted by a manager for family ptirpottes—Decree 
against the managing member alone—Sale in execution of such decree 
—•Effect of such sale .—When a debt is incurred by a Hindu as manager 
of the family for family purposes, the other members of the family, 
though not parties to the suit, will be bound by the decree passed 
against him in respect of the debt; and if in execution of the decree 
any joint property is sold, the interest'of the whole family in such 
property will pass by the sale. 8AKHARAM v. DEVJI, 23 B. 872 

(7> Surety — Father's liability as surety—Diability of his sons for the debt 
for which he was surety .—Ancestral property in the bands of sons 
is liable for a father’s debt incurred as a surety. TUKARAMBHAT 
v.Oanqaram. 23 B. 454 

(8) See ACT IV OF 1893 (PARTITION), 23 B. 73. 

(9) See Bank OF Bombay. 24 B. 350. 

(10) See BvidenCE. 24 B. 591 

(11) See Hindu Law (Partition), 23 )i. 137, 184. 385. 

(12) See Minor, 23 B. 146. 

-11.—Maintenance. 

(1) Decree for maintenance^—Suit for altering the rate of maintenance 

fixed by a decree—Hindu law—Widow—Practice—Procedure_See 

Hindu law (Widow), 24 B. 386 . 

(2) Husband and wife — Maintenance order obtaiyied by a wife against hus- 

ba'iui—Subsequent decree for restitution of conjugal rights obtained 
by husband—Effect of such decree cn previous order of maintenance 
— Crim. Pro. Code (Act X 0 /l882j. s. 488.—A decree of a Civil 
Court for restitution of conjugal rights supersedes any previous order 
of a Magistrate for maintenance, if the wife should persist in refusing 
to live with her husband A Magistrate ought to cancel a previous 
order of maintenance made by him, or rather treat it as determined 
if the wife failing to comply with the decree for restitution refuses 
to live with her husband. re BUDAKIDAS, 23 B- 484 ... 322 

(3) Maintenance of daughter.in law’^Claim of daughter-in-lato against self- 

acquxred property of her father-in-law in hands of his heirs .—The 
widow of a predeconsed son, who lived in union with his father, has 
a legal right to maintenance from her mother>in-law out of the self* 
ac<]uired property of the fatber-La*]aw to which his widow has suc¬ 
ceeded as bis heir. A 80 ii*'s widow has no legal claim for main¬ 
tenance against solf-acquired property in the hands of her fatber-in- 
law, but when such property devolves upon bis heirs, the daughter- 
in-law has a claim against it in tbeir bands for maintenance if her 
husband had lived in union with his father. YAMUNABAI v. 
MANUBAI, 23 B. 608=>1 Bom. L.R. 95 ... 406 

(4) Widowed daughters—Their right of maintenance out of their father's 

estate—Hindu law —According to Hindu law, it is only 
the unmarried daughters wbo have a legal claim for maintenance 
out of their father’s estate. The married daughters must seek their 
maiatonance from the husband’s family. If this provision fails, 
and the widowed daughter returns to live with her father or brother, 
there is a mural and social obligation, but not a legally enforoeablo 
right by wbioh her maintenance oan be olaimed as a charge on her 
father’s estate in the bands of his heirs. Bai ManoaL v. BAI 
RUKHMINI, 23 B. 291 103 

(5) Widow’s maintenaDce —Right of maintenance charged on property left 

by testator—Bale of such property in fraud of widow's right of main¬ 
tenance—Right of widow as against purchaser—Transfer of Pro¬ 
perty Aot (IV of 1862), s. 89—Hindu Jaw—Widow—See HINDU 
Law (WIDOW’), 23 B. 342. 
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Hindu Law-I 2.—Minority. 

(ij See HINDU Daw (Joint Famidy), 24 B. 135 
(2) See Minor, 23 B. 146. 

13.— Partition. 


(1) CO parceners—rosses^ian by aliejiee-Adverse possession— 

fA 0 / 1877). sch. II, aWs. 127 and 

h have alienated their ebares in the joint 

tioo icMXV 0^18^7)'!'' °« ‘bo Limits- 

Art. 127 Of soh. II of tho Limitation Act (XV of 1877) does not apply 
except in cases between members of a joint family. It does *^not 
apply to the case of a stranger to the family holding property which 
originally oolonged to the family. As to him the lirTuary r-Tle of 

^ ^ applies. Bbavrao v. Rakhmin, 23 B. 137 

( 2 ) Co sharer—Mortgage by co-sharer of undivided share—Partition suit 

subsequently brought bu other co-sharer to which mortgagee not a 

P'-operfiy aUotied to a sharer other than mortgagor 

—Rights of such c^sharer—Partittonre-opened—Fraud of mnrtaaao-- 

ana morf<7a/7<>e. —Pour brothers, vi^.. Damodar, Dakshman. Blfjfnt 
and Parashtam. were joint owners of certain land. For purposes 
of convenience each wa=i ,n possession ofa oenain portion, but the^ 
7ttt7pio"'^n The particular Und in^uAti^n in this 

suit (Plot. Nos 1 and 2 of Survey No. 174) was a part of the land 
m possession of Balvant. In 1867, without the k^wledge of his 
brother^ Balvant tnortgaged these plots of land to the fir.st defend¬ 
ant for Rs. 2,800. In 18S6 Damodar sued for partition of the whole 
property, and in 1891 Laksbman brought a similar suit. By the 
decrees in these suits. Plot No. 1 was allotted to Damodar and^Plot 
No. 2 was awarded to Dakshman. Tbe mortgagee was not a party 

suits (as found by the High 
Court) having bad no notice of the mortgage. Damodar and 

La^hman, on attempting to get posseesiou of the lands allotted to 
them respectively by the partition decrees, wore obstructed by tho 
mortgagee and now brought these suite against him and the heirs 

luottid'to possession of the lands 

^^> 0 “ free of the mortgage debt, or that the partition 

should be re-opened, and that unencumbered land should be allotted 

to them and the mortgaged land given to Balvant’s branch of the 
family (defendants Nos. 2—9). 01 cne 

Held, th^t the partition should be re-opeoed and the mortgaged laud 
assigued to the (defendaota No^. 2_ 9 ). k 8 ^ laua 

property has mortgaged his share without 
the knowledge of bis co-sharers. and there has subsequently been a 
partition buid to which, through the fraud of tho mortgagor and tht 
mortgagee the latter has not been made a p.rty. he (the mortgagee) 
will only be allowed to proceed for the recovery of bis morigagrdebt 
against that portion of tbe property which has been allottod^o his 

(3) Decree for partition —Decree awarding plaintt/fs share, but postponing 

possession thereof till plaintifr attained majority—Effect of sLh 

dccree.-Oa the 2lst February. 1894. a decree in a pAtition suit 
provided as follows:— suit 

' * minor twelve years old ; until ho attains twenty one 

years. Narayan (defendant) should, for tbe next nine years anouaMy 
deliver to him twenty maunds of paddy, and for this year ten 
maunds ; af er that pJamt.fl should be given one-sixth of the family 
lAnds ; until then defendant is not to alienate tho lands ’’ ^ 

Sundari, a, his heir’applied for 
execution of the decree, claiming seventy maunda of paddy, being 

tblt ^ ^ a decree. It was objected 

that she was not entitled to execute, inasmuch as tbe decree 
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HiBda L.aw—13.—Partition— (.Continued), 

had not effected a partition, and that the property at his death still 
remained joint family property, which passed to the male snrvivors 
of the family, and that she was only entitled to maintenance. 

Seld, that the effect of the decree was to m^e the applicant's has- 
band a divided member of bis family. It awarded him a one*eixth 
share of the family estate and assigned to him a separate allowance. 
ff?be mere fact that it postponed the actual posseusion of the share 
until be had attained the age of twenty-one years made no differ¬ 
ence. The share vested in him from the date of the decree and 
descended to his hairs. 

Held, also, that in execution of the decree she was only entitled to 
recover the arrears of the allowance up to the date of her husband’s 
death. Whan he died he was still a minor, and the allowance 
ceased, and the share went to bis heirs by right of inheritance, and 
was recoverable only by a separate suit and not in execution. 
tiAHSHU&K v. NaRA-YAN, 24 B. 182=il Bom. D. R. 777 

(4) Son born after partition—Right of such son to partition — Share of such 

son — arrangement — Itimitation—Hindu law. —In the year 
1675. one Veokatrav having at that time three sons, vie,, defendants 
Nos. 1, 2 and 3. divided bis property, allotting oae third to the first 
defendant and retaining the remaining two-thirds in his own 
possession in the interest of his other two sons (defendants Nos. 2 
and 3) who were then minors. The latter continued to live with 
him, and he managed the property. The first defendant was the 
son of Venkatrav’s elder wife and the second and third defendants 
were the sons of bis younger wife. In 1880 the plaintiff was born 
and in 1894 be brought this suit by bis mother (the younger wifel 
as next friend for a partition of the whole of Venkatrav’s property, 
including that which In 1875 had been allotted to the first defend¬ 
ant. Tbe plaintiff claimed a fourth share. 

Held, that the plaintiff was not entitled to any part of the property 
which had been given to the first defendant in 1875. The family 
arrangement then made had been acquiesced in for more than 
twelve years and could not be disturbed. Tbe plaintiff could only 
claim against defendants Nos. 2 aod 3, who lived with their father 
m union and with whom the plaintiff himself had lived as member 

^ a joint family. Ganpat v. Gopalrao, 23 B. 636 = 1 Bom. L. 
xCs 133 

• • • 

(5) Suit bp a purchaser of a co-sharer’s ititeresi for partition of a specific part 

of joint property — Right of defendant co-shareTsto require a general 
partition—Rules as to partition, general and partial. —Where a oo- 
patoener or a purchaser of the rights of a co-parcener sues for parti¬ 
tion, the partition must be general ; a suit for a partial partition of 
a single property will not lie. SHIVMURTEPPA v. VirapPA. 24 B. 
128 = 1 Bom. L. R. 620 

• • e 

<6) Suit for partition bp a purchaser from a co-sharer — Decree in such suit 
need not be for a general partition of the entire estate — Rraeiice .— 
Wbeu a purchaser from aco-sharer in a joint family estate sues to 
have his share severed and given to him, the Court is not bound to 
force tbe members of the family into a partition of the whole eetate. 

It is, no doubt, open for each and every oo-sbarer to ask to have 
his share divided off and allotted to him (in which case bo would 
have to pay Oourt-fees according to bis share). But. in the absence 
of such a request, tbe Court is not bound to determine what is the 
share of each nf the co-sharers, and to compel him to take that 
share by making a general partition. 

In such a case the High Court refused in second appeal to aooede to 
the prayer of some of tbe oo-sharers. who had not appeared in the 
Courtof first instance to have their shares divided off and allotted to 
them. MurarraO v. SITARAM, 23 B. 184 

<7) Two suits for partition—suit for partition of family property _ 

Second suit for partition of property hsld jointly by family and others 
-^Vritti — Civ. Pro. Code (Act XIV of 1882). ss. 13 and 43—Proc- 
(ice»~~-A suit brought by some members of a family against the 
other members of the same family for partition of the joint family 
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ftlodn L.aw—13.—Partition—(C<mcZu<2e4)« PAGB 

property does not preclude a second suit by the same plaintiffs for 
partition of other property belonging jointly to tbeir family and 
strangers. PURUSHOTTAM v. ATMAEtdM. 23 B. 597 = 1 Bom. £i. 

R. 76 ... 399 

18) See ACT IV OP 1893 (PARTITION), 23 B. 73. 

(9) See Hindu Law (Gift). 23 B. I3i. 

-14.— Reversioner. 

(1) Bar of limitation to claim for declaration—Limitation Act (XV of 

18771, scb. II. arts. 116, 119 and 141—Limitation Act lIX of 
1677}, Fcb. 11, art. 129—Limitation Act (XIV of 1859), s. 1, els. 6 
and 12—Speoific Relief Act (I of 1877), e. 42—Adoption by widow 
—Suit for a declaration that ndoption was invalid and for recovery 
of property—Bee HINDU Law (ADOPTION), 24 B. 260. 

(2) Limitation—Limitation Act (XV of 1877), ss. 10 and 28. arts, 120, 141 

and 144—Will—Hindu Law—Dharam—Bequest for Dbaram— 

See HINDU LAW (WILD). 23 B. 725. 

'— ■■■ 15.—Self-acquisition. 

(1) Maintenance of daugbter*in>law—Claim of daughter-in-law against 

self-acquired property of her father-in-law in hands of his heirs— 

See Hindu Law* (Maintenance:). 23 B. 608. 

(2) See Hindu Law (Inheritance), 24 B. 563. 

— -- - 1 6.—Succession. 

(1) Inheritance—Daughters — Succession among daughters—The poorest 

daughter entitled to inherit the whole estate—Comparative poverty 
—See Hindu Law (Inheritance), 23 B. 229. 

(2) Inheritance — Deceased brother's son— Sister—Daughter of a prede¬ 

ceased son—Hindu Law—See HINDU LAW (INHERITANCE), 24 
B. 663. 

(3) Jains — Gujarati Jains settled in Belgaum — Succession among Jains — 

Riphfs of illtgilxniate sotis of a Jain—Bivision into four cashes—/n- 
furitance—lilegeitmate sons— Ordinary BUidu law, that of Brah- 
mins, JTshotrtpas and Vaishyas — Jams mostly Vaishyas—Four 
divisions cf Jams — Dassa Porwad caste of «/a«ns.—The Courts in 
India have always recognized the existence of (out castes, viz., 

Brabmins, Kshatriyas, Vaishyas and Sbudrss. 

Jains are dissrnters and are mostly of Vaisbya origin. A Jain con¬ 
verted into orthodox Hindu faith returns to the caste (com which he 
traces bis 6ret descent, 

Tbo four mam divisions of Jains are: Pramar. Oswal. Agarwal and 
Kbandewal. 

Unless a special custom to tbe contrary be established, the ordinary 
Hindu law governs succession among tbe Jains. Ordinary Hindu 
law is that of (be three superior castes. 

Under tbe ordinary Hindu law, illegitimate sons do not inherit, but 
are only entitled to maintenance. 

Beld, that a Jain of tbe Dassa Porwad caste was governed by tbe 
general Hindu law applicable to tbe three regenerate castes, being, 
though not a Brahmin, certainly not a Shudra, but a Vaisbya bv 
origin, and having as such carried this law with him from Gujarat 
to tbe Belgaum District. 

Held, therefore, that bis widow was bis sole heir, and that bis illegi- 
mate sons were only entitled to maintenance. 

Qxucre —Whether even among Sbudras the widow is altogether exclud¬ 
ed from inheritance by illegitimate sons } AMBAKHaI v. GOVLND. 

23 B. 257 ... 171 

(4) To a vatan—Bombay Act V of 1996, s. 2— Widow—Rights of succession 

of a widow other than tbe widow of tbe last bolder — Adoption by such 
widow—Collateral male member—Vatan — See Vatan, 24 B. 484. 

(6) See Hindu Law (Gift), 23 B. 131. 

-17.—Widow. 

<11 Adoption—Adoption by a daughter-in-law of A after tbe estate has 
vested in A’s widow—Permission by A to adopt—Non-consent of 
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wdow—Divesting of estate once vested—Widow’s authority to 
adopt in Bombay—Daughter-in-law must hare permission —Co- 
widows—Adoption by one oo-widow—Adoption of a son older than 
adoptive mother—See Hindu Daw (adoption), '23 B. 260. 

(2) Adoption by senior widow—Widow’s capacity to adopt—Implied pro¬ 

hibition—See Hindu Daw (Adoption), 23 B. 789. 

(3) Adoption by widow of a predeceased son—Consent of mother-in-law_ 

Adoption must be by widow of the last full owner—Exceptions to 
this rule—Hindu law—See HINDU Daw (ADOPTION), 23 B. 327. 

(4) Daughters—Mainteoaooe—Widowed daughters—Their rigbt of main¬ 

tenance out of their father's estate—See HINDU Daw fMAlNTEN- 
ANCEi, 23 B. 291. imaxpiicw 

(5) Gift—Gift conditional on adoption—Condition precedent—Direction 

to adopt given to the widow of the testator's deceased son not car¬ 
ried out— Bequest of residuary property—Condition precedent not 
fulfilled—Hindu Daw—Will—Construction — See HINDU D\w 
(WIDD), 23 B. 271. 

(6) Maintenartee—Uecree for tnaintenance —Suif for altering the rate of 

rnaintetuxnce fixed by a decree — I*ractice — Procedure .—A suit will 
lie to obtain a reduction in the amouuc of maintenance decreed to 
a Hindu widow on a change of oiroumstances. such as a permanent 
deterioration to the value of the family property. 

But where such deterioration is due to the plaintifi’s own default in 
not keeping the property in a proper state of repair, he has no right 
to ask for a reduction. 

Per Parsons. J —Courts should insert words which would enable 
them on application to set aside or modify their orders as circum¬ 
stances might require, and in such oases the remedy would be the 
more appropriate one by application under the leave reserved 

GopikaBAI V. Dattatraya, 24 B. 386 =2 Bom DR 191 


(7) Maintenance—night of maintenance charged on property left by testator 
—Sale of such property in fraud of widow's right of maintenance 
— Rtg/U of widow as against purckaser^Transfer of Property Act 
(IV 0 / 1882). s- SBSxecuior. power of sale of—Probate and 
Admimstraiton Act (V of 1881). s. 90. as ametided by Act VI of 
1889, s. 14.—A testator, by biswill, gave bis widow’s maintenance 
out of the income of his immoveable estate subject to a limited 
power of sale or mortgage conferred upon his executrix for a special 
purpose. It was found by the lower Courts that a largo part of the 
property was sold by the executrix with the object of defeating the 
claim of the plaintiff, who was one of tbe testator’s widows and 
that tbe purobaser was a^are of the fraud. 

that the plaintifi was entitled to recover her maintenanoe out of 
tbe property in the hands of the purchaser. The purchaser having 
been aware of the fraud, tbe plaintiff’s right to maintenance against 
^T® hands remained unaffected whether under s. 39 

of tbe Transfer of Property Aot (IV of 1882) or the law previously in 
force and irrespective of the possibility of her claim being satisfied 
from other property. ^ 

vr**? Administration Act V of 108l as amended by 

* K>vea an executor merely tbe ordinary powers 

of aiue that an owner would have in so far as they are not limited 
by tne will, and as suoh, those powers are subject to the usual rules 
of equity. Shri Behariuadti v. Bai Rajbai, 23 B. 342 

( 8 ) See Defamation. 24 B. 13 . 

(9) See Hindu Daw (Adoption!, 24 B. 89. 260. 

(10) See Hindu Daw (Succession), 23 B. 257 . 

(11) See MINOR. 24 B. 547. 

(12) SeeVATAN, 24 B. 484. 


-18.—Will. 

(1) Dharani—Bluest for " dharam"^Reversioner — limitation—Biniita. 
fiw.4c<(XV oj 1877)» 55 . 10, Q8 ; arfs. 120* 141* 144,—A b^queat by 
a Hindu testator of moveable and immoveable property to trustees 
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Hindu Law —18.—Will—<Oonc?iM?e< 2 ). 

Tliere is no real difierenoe in the meaniof; of the words **tf7araj** 
(heirs) and “ malak ” (owner). CHUKlDAti v. Bai MUI«I, 24 B. 420. 

(4) Inheritanco—Paternal grandmother inheriting property from maiden 
granddaughter—Bstate taken by grandmother—Power to dispose 
by will—See Hindu Law (INHebitancb), 24 B. 192. 

(6) See Civ. Pbo. Code (Act XIV op 1882), 23 B, 636. 

(6) Bee EVIDENCE. 23 B. 296. 

(7) See Hindu law (Gift), 23 B. 131. 

Holder. 

See FOBGBBV, 24 B. 65. 

Holding; Over. 

See Limitation act (XV op 1877), 24 B. 504. 

House>tax. 

(1) House valuation— Valuation made by Municipality—Magistrata's 

power to revise the valuation—Bombay District Municipal Act 
(Bom. Act VI of 1673)» s. 84, as amended by Bombay Aot II of 
1834—Municipality—See MUNICLPADITY, 23 B. 446. 

(2) See MUNICIPALITY, 24 B. 607. 

Hundi. 

Inadmissible in evidence for want of stamp—Independent admission of loan 

—Suit on the original consideration--Admtision by pleader erroneous 

in law — Binding effect — Dishonour — Notice. —Where there is an in¬ 
dependent admission of a loan, the bolder of a hundi, bill or note, 
which is defective and inadmissible in evidence for want of a stamp! 
may still sue on the consideration the person to whom be gave it! 
though be cannot use the bill in aupport of his suit. * 

An admission by a pleader, if it is erroneous in law, is not binding on 
his client. 

In a suit based on the consideration independently of a hundi. it is 
not necessary to prove notice of dishonour. Xbisbnaji v BAJ- 
MAL, 24 B. 360-2 Bom. L.R. 26 

• e • 

Husband and Wife. 


( 1 ) 

( 3 ) 

(3) 


(4) 

( 6 ) 


Distributive share—Parsi Marriage and Divorce Aot (XV of 1866)— 
Alimony—Charge on husband's immoveable property—See ACT XV 
OF 1866 (Parsi Marriage and Divorce). 24 B. 465. 

Indian Divorce Aot aV of 1869), ss. 17 and 20—Decree for nullity of 
marriage—Coofirmation by the High Court—Time of confirmation 
—Practice—Procedure—Divorce— See DIVORCE, 23 B. 460. 


Maintenance order obtained by a wife against husband—Subsequent 
decree for restitution of conjugal rights obtained by husband— 
Uflect of su^ decree on previous order of maintenance—Crim. Pro. 

Code (Act X of 1882), s. 488—Maintenance—See HINDU LAW 
(Maintenance), 23 B. 484. 


Possession required for valid charge—Contract Act (IX of 1872) 
S. 178—Pledge—Bee Pledge, 24 B. 468. 


Suit by husband lor restitution of conjugal rights—Defence to such 
^^^■“Agreement for separation a good defence—Parsi Marriage and 

(XV of 1865), s. 36—Parsis—Marriage—See PARSIS, 23 

JD» a i 


(G) Sttif for passess^ of loife — Wife herself defendant—limitation—Lxmi- 

tatton (XV o/ 1877), sch. II, art. 36— Beslitution of conjugal 

rights Demand and retus<U^Cjantimtir.g cause of aclion — Lirriita- 

itofi Act (XV of 1877)t 'S- Where ^ hueband 8Uod to recover 

possession of bis wife’,' making the wife herself the defendant to the 
suit. 

- Held, ii was in substance a suit for the restitution of cqnjugnl^jdgbis.' 
and art. 95 of the Limitation Aot (XV of 1877) applied^ * 
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Uusiwnd and Wife— {Concluded). 

The demand and refusal^ which form the starting point for limitation 
under art. 35* are a demand by the husband and refusal by the 
wife (or vice versa) being of full age. 

A positive refusal, on the part of the wife to return to her husband is 
not esaeotial to the husband’s cause of action. 

Qursre—Whether in case ol a refusal by a wife of full age to a demand 
made by her husband, that she should return to him, a suit by him 
for her recovery is barred under art. 35 of sob. II of the Ijimitation 
Act (XV of J877). or falls within the purview of s. 2.3 as based on a 
oontinuiog cause of action. Fakiroauda v. Gandi, 23 B. 307 ... 

(7) See Lunatic* 23 B. 653. 

Immoveable Property. 

(1) Order to restore possession of—Grim. Pro. Code f Act X of 1682), sa. 522* 

523, 524—See OBIM. PRO. CODB (ACT X OF 1682), 23 B. 494. 

(2) See Jurisdiction, 23 B. 22. 

(3) Bee SPECIFIC BEXilEF ACT (I OP 1877), 23 B. 673. 

loam Villagre. 

See Act V OP 1879 (BOMBAY LAND REVENUE CODE), 24 B. 539. 

Income. 

See Jurisdiction* 24 B. 407. 

Infant. 

See Practice* 23 B. lOO. 

Inheritance. 

Bee REDIOION, 23 B. 539. 

Injunction. 

(1) ConCract in Zanzibar—Contract for personal service-^Controct not to 

practise as pJtysieia7t-^Construction—Restraint of trade—Contract 
Act (IX of 1872), s- 27.—A agreed on certain terms to become assist¬ 
ant for three years to B. who was a physician and surgeon praclis* 
ing at Zanzibar. The letter (£x. B), which stated the terms 
which B offered and which (as the Court found) A accepted, con¬ 
tained the words “the ordinary clause against practising must be 
drawn up.” At the end of a year a disagreement took place and A 
ceased to act as B’e assistant and began to practise iu Zanzibar on 
bis own account. B sued for an injunction to restrain him. 

Held, that B was entitled to an injunotion restraining A from practis* 
ing in Zanzibar on bis own account during ihe period of three 
years. CHARDESWORTH v. MACDONADD, 23 B. 103 

(2) Joint family—Family property—Family firm—Partnership—Partner- 

ship suit between members of joint family—Suit by a co-parcener 
for an account of the profits of a joint family firm—'Injunction— 
Bxolusion of partner—Hindu Law—See HINDU LAW (JOINT 
FAMIIiY), 23 B. 144. 

(3) Light and air — JDasitnent — Dmnoges—Practice where amount of injury 

does not justify injunction . —The plaintiff sued for an injunction 
restraining the defendant from erecting a building which interfered 
with tbe light and air coming to the plaintifi's bouse. The lower 
appeal Court found that, though tbe light and air of the plaintifi’e 
bouse was sensibly diminiebed by tbe defendant’s building, there 
was not such substantial damage done as would justify an injunc- 
tioD, and it dismissed tbe suit with costs, being of opinion that the 
plaiotifi’s remedy* if any. was a suit for damages. 

Beld, that tbe lower Court was right in not granting an injunction* 
but instead of dismissing the suit, and referring the plaintiff to 
another suit for damages, it ought itself to have directed an inquiry 
as to the damages sustained by the plaintifi by reason of tbe 
diminution of tbe supply of light and air to bis house- Kaddian. 
DAS V. Tulsidas, 23 B. 786 = 1 Bom. L.R. 469 
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I Dj unction — (Concluded), 

(4) Sea Basement, 34 B. 188. 

(5) See Jurisdiction, 33 B. 122 . 

(6) See MUNIOIPADITY, 24 B. 600. 

Insolvency. 

Order of personal discharge —Finality of order -Indian Insolvent Act (Stat, 
11 <2n(2 12 Vict t Cap. 21), ss. 47, 66— Practice — I^ocetiure. —An 
order uoder s. 47 of the lodinn Tnsolveot Act (Stat. Hand 12 Viot., 
Cap. 31) for the final disohar^B of an insolvent once granted cannot 
be set aside except upon the grounds specified in s. 56 of that Act. 
Toe only course open to an opposing creditor is to appeal against 
the order under s. 73. In re Dayabhai SaBUPCHAND, 23 B. 474... 

Insurance. 

(1) Covering note — Slip — Policy—Concealment of material fact. —On the 
I5th M^rch 1897. the plainiiff. who was a shipper of salt, applied 
for and obcaioed from the defendants’ company in Bombay a 
preliminary “covering note” for Bs. 51,000 for salt to be shipped by 
him from Bonabiy to Calcutta. The note stated that a stHmped 
policy ID completion thereof would be issued on receipt of parti¬ 
culars. Tue plaiotiS’s practice wg-i to bring salt from his salt-works 
at Uran in native prows and to put it on board steamers in Bombay 
harbour. Oo the l4Ch April, 1697. the plaintiff put 594 bags of salt 
on board a prow foe shipment in tbeBritish Indiasteamer "Nairung.” 
The transhipment commenced on the 276b April. Forty-nine bags 
had been transhipped when a storm arose and the prow shipped 
water and sank with the remaining 545 bags 00 board, wbiob were 
thus wholly lost. Their value was R->. 4,360. On the 29th April, 
1897, the plaintiff applied bo the defendants* company for a policy 
and paid the premium, and 00 the SOlh April, a policy of insurance 
was issued to him. It was “ an insurance (lost or not lost) at and 
from Bombay to Calcutta upon any kind of goods and merchandise 
and freight of or on the ship or vessel called the * Nairung,' includ¬ 
ing all risk of craft and boat to or from the ship or vessel.” Upon 
this policy the plaintiff sued to recover the value of the lest salt, 
viz., Rs. 4,360. The defendants pleaded that the oovering note of 
15th March. 1897. did nob constitute a completed agreement for the 
insurance of the salt; and as to the policy they pleaded that it was 
void, inasmuch as the less bad already occurred at the time of issue 
and that the plaintiff had concealed the fact from them. The 
plaintiff alleged that informacion of the loss was given on the 27th 
April when the policy was applied for, and be further contended 
that in any event, the defendants were liable, inasmuch as the 
covering note of 15th March. 1897, was a complete and final contract 

binding upon the defendants, whatever events might eubseaueutly 
have happened. 

Held, affirming Candy, J,, that the plaintiff was not entitled to 
recover. Kasam haji mitha v. British and Foreign Marine 
INSURANCE COMPANY, 23 B. 737 = 1 Bom. Ei.R. 726 

<3) Ijife iyisurance-~Insurayicc effected by one person on the life of another 
jo/iose Ufe he has no interest — Wager— Contract Act (IX of 1872), 
s. 30— Stat. 14 Oeo. Ill, c. 8 and 9 Viet., c. 106—Assign- 

mentof l%fe pohey to a stranger without inUrest in the life insured.— 
The defendant company issued a policy for a term of ten years for 
Rs. 26,000 on the 23rd August, 1894, on the life of Jlebbub Bi, 
the wife of one Abdul Samad, who was a clerk in the employment 
of one Nasarwanji F. Bhandara, a barrister praotisiog at Hyderabad. 
Oo the lab September, 1894, Mthbub Bi assigned the policy to the 
plaiotia Alamai, who was the wife of Nasarwanji F. Bhandara. On 
the 2nd October, 1894. Mehbub Bi died. The plaintiff as assignee 
of tbe policy, brought this suit to recover Rs. 25,000 from the 
defendants. The nefendants [inter afta) contended tbe policy had 
really been effeoted, not bv Mebhob Bi or for use or benefit or even 
her account, but by the said N.isarw.»nji F. Bhandara for his own 
IMG and benefit, and that be had no interest in tbe life of Mehbub 
- • that, therefore, the policy was void. 
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Insurance— {Concluded }. 

Beld (1) on the evidence that tbe policy had not been eh'eoted hy 
Mehbub Bi, or for her use and beoefil:, buc bad been efieoted by 
Nasarwanj' F. Bbandara for his own use and benefit, and that he 
had DO interest in tbe life of Mehbub Bi. 

(2) That in India an insurance foe a term of years on tbe life of a 
person in wh>oh the insurer has no interest, is void as a wagering 
contract under s. 30 of the Contract Act (IX ot 1^72), and that, 
therefore, tbe policy sued on was void. 

Quaire —Whether an assignment of a life policy to a stranger having 
no interest in the life of tbe insured is void ? AXjAMAI v. POSITIVE 

Government SECURITY LIFE assurance company, limited 

23 B. 191 

9 9 9 

Interest. 

(1) Damdupat —-Bond purportmg to be executed in adjustment of a past 
debt—Principal for the* purpose of danidupat—Tbe amount of tbe 
bond —Hindu law—See HINDU LAW iGeneraD), 24 B. 305. 

12) Hindu law—Mortgage—Redemption-^ Mortgage with possession— 
Mortgage to take rent in part payment of interestRemaining 
interest to be paid by mortgagor every vear—Damdupat—See 
Damdupat, 24 B. 114. 

(3) See Contract. 24 B. 610. 

(4) See Limitation act (XV of 1887), 24 B. 493 

Intestacy. 

See WlIiD, 23 B. 80. 

Jains. 

(1) Gujarati Jains settled in Belgaum—Succession among Jains—Rights 

of illegitimate sons of a Jain—Divi.sion into four castes—Inberit- 
ance—Illegitimate sons—Ordinary Hindu law, that nf Brahmins, 
Ksbatriyas and Vaisbyas—Jains mostly Vatehyas —Four divisions 
of Jains—Dassa Porwad caste of Jains—Hindu law—See HINDU 
Law (SUCCESSION), 23 B. 257. 

(2) See Jurisdiction, 23 B. 122 . 

Joint Contract. 

Liability of partners—Joint liability—Judgment of a foreign Court_ 

Judgment recovered against one partner — Res jtcdicata —Civ. Pro. 
Coda fAct XIV of i8B2f. ss. 13 and 14—Consent decree—Partners— 
See Partners, 24 B. 77. 

Joint Liability. 

See PARTNERS. 24 B. 77- 

Judgment. 

See KVIDKNCE. 24 B. 591. 

Jurisdiction. 

(1) Civ. Pro. Code (Act XIV of 1982), s. 16, proviso, and s- .57 —Relief to 
be obtained by personal obedience of defendants—Property situate 

out-ide tbe juripdiction of tbe Court in which tbosuit is filed_ 

Practice—Procedure—See CiV.PRO CODE (ACT XIV OP I 88 J 1 , 23 
B. 75G. 

«2| Dekkban Agriculturists’ Relief Act (XVII of 1870), ss. 3 {z), 53 and 73 
— Agriculturist—Plaintifi proved or admitted to bo an agriculturist 
— Appeal—Special Judge—See ACT XVII OF 1879 (DEKKHAN 
AORICULTURrSTS’ REDTRF). 23 B. 321. 

(3) High Court — High Court’s criminal revisiooal juriediction—Grim. Pro. 

Code (Act V of 1898), .ss. 144, 146, 435 and 439 — Dispute about right 
to perform service in a public temple—Notice—See CRIM. Pro. 
Code IACT V of 1898), 24 B. 627. 

(4) Immoveable property — Civ. Pro. Code (Act XIV of 18821. s. 16— 

Vnrshasans charged on villages in Nizam's territory and paid in the 
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Jurisdictlon— {Continued), 

tarns territory—Suit to establish title to a share in such Varshasans _ 

Flea of juriidictioft.—^^^xi objectioQ to jurisdiotion msy be raised at 

any stage of a suit, even after remand by tbe High Court in second 
appeal. 

Plaintiffs filed a suit in the Court of the First Class Subordinate Judge 
at ITasik to establish tbeir right to a certain share in two Varshasans 
(annual allowances). The allowances were charged on the revenues 
of two villages in theKizam’s territory, and paid to tbe defendants 
by the Treasury Office at Aurangabad in the same territory. Tbe 
plaintiffs alleged that the Varshasans were granted to a common 
ancestor of tbe parties and enjoyed as joint ancestral property, while 
the defendaote contended that tbe allowances were granted to their 
grandfaiber as bis exclusive property to descend to his heirs and 
that plaintiffs bad ziio right to share in them. 

Seld, that tbe Nasik Court had no jurisdiolion to try the suit. The 
Varshasans were immoveable property, and there being a bona fide 
claim of title to them, tbe claim should be determined according to 
the law in force in the Nizam’s dominions. The suit should, there¬ 
fore, be brought in the Courts of the Nizam, in whose territory the 
Varshasans were granted and paid. 

Plaintiffs could not claim a declaration of title, or ask for a refund of 
the allow^Qces in a British Courtt merely because the defendants 
happended to be residents in British territory. Kbshav v, ViNAYAKt 
33 B« 33 

•»• 

(6) Jurisdiction of Civil Courts-^Casie question-—Excommunication — 
Court s power to inquire into the validity of the order of excommuni- 
catxon—Burden of proof. — The plaintiff, who was pujari of a Jain 
temple, sued for an injunction to restrain the defendants from 
entering the temple and worshipping tbe idol, on the ground of 
tboir excommunioation by the 8wami for misconduct. Defendants 
plended that they bad been guilty of no ofience for which a sentence 
of excommunication could properly be passed, and that the inquiry 
into their conduct was held by tbe Swami ex par fe and without any 
notice beiDg given to them. 

HeW, that the Civil Court bad jurisdiction to inquire into the validity 
of the sentence of excommunication, and that it lay on tbe plaintiff, 
who sought to enforce the sentence and by virtue of it to deprive the 
defendants of their civil rights, to prove that it was passed on 
justifiable grounds and after a fair and proper ioquiry. APPAYA v, 

(6) Juri^iotion of MamaUtdar over officers of Government sued in tbeir 

offioial capacity—Act XIV of 1869, a. 32—Act X of 1876 s 16_ 

Bombay Irrig.ation Act (Bom. Act VII of 1879), s. 48—leakage 

water—Rights of riparian proprietors — Water course — See 
M AMDATDAR, 23 B. 761. 

(7) Mamlatdor^Mamtatdars' Act {Bom. Act III 0/1876), s. Q—DispuUs 

between riparxan proprietors.—A Mamlatdar’a Court baa no jurwdio- 
tiou to dHtermine questions arising between riparian proprietors as 
to the amount of water each oan take from a stream. 

A suit will lie in a Mamlatdar'e Court where a person has been dis¬ 
possessed or deprived of tbe U8«, or when he has been disturbed or 
obstructed, or when attempt baa been made to disturb or obstruct 
him in the use of water of which he is in nossession or was in 

possession within six months before suit. Bauaji Ramji v. 
BABAJI DEVJI, 23 B. 47 xvanitiA v. 

(8) Mamlatdars. Act (Boro. Act III of 1876). s. 4—Water—Water course— 

Riparian owners, rights of—Mamlatdar—See WATER, 33 B. 606. 

(9) Ivlamlatdar s Court—Decree—JijxeoutioD'—Rer8oa ousted in execu¬ 

tion no party to the decree—Suit for possession in Mamlatdar’s 
Court by person ousted—Bee MA&iriATDAB's COURT, 24 B. 397. 

(10) Muscat—Court of Her Majesty’s Consul at Mnsoat—High Court’s 
criminal revisional jurisdiction over the Consular Court—Order in 
Oounoil, dated 4th November, 1867—Crim. Pro. Code (Act V of 
1898). B. 436—See MUSCAT, 24 B. 471. 
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JurisdlctioD~(Conc2ud0<2). 

(11| OffdQOd oommitted out of firitieh Eudia—-Offence not triable except 
with the oertifioate of Political Agent or sanction of Oovernment-^ 
Orim. Pro. Code (Act V of 1898), s. 188—Penal Code (Act XLV of 
1660), ss. 106*A, 37^—Disposing of a minor for immoral purposes— 
Abetment—See PenaIi CODE (ACT XEjV OP 1860). 24 B. 287. 

(12) Practice—Procedure when suit filed in wrong Court—Dekkhan Agri* 

cultucists’ Relief Act (XVII of 1879), s. 11—Civ. Pro, Code (Act 
XIV of 1982), s. 57—See ACT XVII oP 1879 (DEKKHAN Agri- 
CUl/TURISTS’ RBEilEP), 23 B. 679. 

(13) Small Cause Court—Declaratory decree—See OiV. PRO. CODE 

(ACT XIV OP 1882), 23 B. 266. 

(14) Suit to establish right to a share in certain income—Property having 

a foreign origin—Income received within the jurisdiction of the Court 
—Question of title not involved—Jurisdiction of the Court to entertain 
the suit — C%v. Pro. Code (Ac£XlV of 1882), ss. 16 and 17.—All pro¬ 
perty having a foreign origin is not outside the jurisdiction of a 
British Court. 

The Courts of Dquit; in Ragland are. and always have been. Courts 
of coDsoience, operating in personam and not in reni ; and io the 
exercise of this personal jurisdiction they have always been 
accustomed tn compel the performance of contracts and trusts as to 
subjects which were not either locally or ratio7te domicilii within 
their jurisdiction.” The jurisdiction of Courts in India le governed 
and must be ascertaioed by the same principles except so far as they 
may be at variance with legislative eoactment. 

The plaiobifl sued in tbo Court at Nasik in British India to establish 
his right to a share in the income derived from certain grants of 
land situate outside of British India, but received by the defendant 
within the jurisdiction of the Nasik Court. 

Held, that the suit was wii-htn the jurisdiction of the Court, tbero 
being no dispute as to title. KASBINATH.v. Anant. 24 B. 4l07— 

2 Bom. £j. R. 47 

(15) See CIV. PRO. CODE (ACT XIV OP 1882), 24 B. 456. 

(16) See Grim. pro. Code (ActX of 1882), 23 B. 32. 

(17) See Defamation, 24 B 13. 

(18) See Limitation. 23 B. 177 

(19) See MUNICIPADITY. 24 B. COO. 

<20> See PRACTICE, 23 B. 029. 

(21) See Receiver. 24 B. 38. 

(22) See SMADD CAUSE COURT, 23 B. 334. 

Jury. 

(1) Trial by jury of an offence triable with the aid of assessors —Practice 

—Grim. Pro. Code (Act V of 1898), 9. 269, ol. 3 and s. 307—See 
Crim. Pro. code (Act v op 1898). 23 B. 696. 

(2) Sec Criminal Procedure. 23 B. 316. 

Khot. 

(1) Khoti khasgi lands—‘Khtsqi lands allotted to a kholi sharer—Sale of 
khoti—Occupancu rights in khoti khasgi laruls. —One N.aro was the 
owner of a 14 pies takshim (share) in a khoti village. To this 
taksbim wore allotted twenty kbasgi tbikans. In 1876 Karo moct« 
gaged bis kboti taksbim to the plaiotifi. 

In 1880 tbo t.ikHhim was sold iu execution of a docrco against Naro 
and parcba-4ed by Ambardckar. Ambardekar sold the taksbim to 
the plaiatiS in 1831. 

In 1893 plaiutiQ obtained a docrco against Naro establishing bis right 
to recover tbal (or customary rent) in respect of the twenty khasgi 
tbikaos. 

Naro having died, plaintiff brought this suit against Nero’s sons in 
1895 to eject them from the kbasgi tbikans. 

Held, chat tbo plaintiff was entitled to recover. The sale of the kboti 
taksbim passed with it tbo kh isgi lands allotted to the taksbim. 
Both as mortgagee and purchaser of tbo taksbim plaintifl acquired 
a title to the kbasgi tbikans in dispute. 
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• Khot— {Concluded^, 

Held, alsn, that the e0eot of the decree which plaintiff had obtained 
against Naro in 1893 in the rant suit was that, in the absence of 
any agreement. Naro was a mere tenant-at-will of the kbasgi thikans, 
liable to be evicted after due notice. 

Held, also, that a khoti sharer has not, with reference to a khoti 
kbasgi tbikan allotted to his share, an ** occupancy right ** against 
the body of khoti sharers, so that when he parts with bis share in 
the khoti bis khoti kha^^gi lands are changed into khoti nisbat 
lands. RAOHUNATHEiao V. Vasudev, 23 B. 769=1 Bom. Ij.R. 436 

(2) Mortgagee of a co-sharer tn the hhotki — Khoti Act {Bo7n. Act T of 1680), 

s. 16— Settlement register—Entry in the register—Survey oncer’s 
authority to determine the title of versons claiming as mortgagees 
only from a co-sharer—Declaratory suit — Limitation. —The word 
** kbot ” as used in the Bombay Khoti Act (Bom. Aot 1 of 1880) 
does not include a mortgagee of a co-sharer in the khotki. 

The Act does not give the survey ofiicer, when preparing the settle¬ 
ment register, any authority to investigate and determine the 
title of persons who olaim as mortgagees only of a share in the 
khotki, still less to determine whether an alleged mortgage of a 
share has been redeemed or is still subsisting. 

On 28th April 1888, the survey officer, after determining the co- 
sbarers in a khoti village, prepared the settlement register under 
8 . 16 of Bombay Aot I of 1680, in whioh he entered the names of 
defendants as mortgagees of a certain share in tbe khotki. In 
1891 plaintiffs, who claimed to be entitled to tbe said share, on 
becoming aware of the entry, petitioned tbe Collector for a removal 
of the names of tbe defendants from the register on tbe ground that 
their mortgage had been redeemed. This petition was opposed on 
15th October 1692, by defondauts, who denied plaintiff's title, and 
was finally rejected by tbe Collector on 25tb November 1892. 

In 1396 plaintiffs filed the present suit to cancel the entry and tbe 
register and (or a declaration of their own title. 

Held, that the suit was cot time-barred. The cause of action accru¬ 
ed on 15th October 1892, when defendants denied plaintifis’ title, 
end not on 29tb April 1888, when defendants* names were entered 
in the register as mortgagees. DattatBAYA v. RAMOHANDRA, 
24 B. 633 = 2 Bom. L.R. 354. 

# ^ # 

(3) See ACT I OP 1880 (BOIVIIIAY KHOTI SETTIjEMENT), 24 B. 489 

(4) See TREES, 23 B. 518. 

Khoti. 

(1) Trees—Right to cut trees—Khoti kbasgi land in the Ratnaglri District 

—Dunlop's Proclamation — Construotion—Crown grant—Right 
to rescind—See TREES, 28 B. 518. 

(2) See LIMITATION, 24 B. 101. 

Khoti Hstate. 

See Hindu Law (Partition), 23 B. 137 . 

Khoti Khasgi Lands. 

(1) See Khot, 23 B. 769. 

(2) See Landlord and Tenant, 24 B 426 

(3) See TREES, 23 B. 516. 

Khoti Sharer. 

See Khot, 23 B. 769. 

Khoti Village. 

See limitation Act (XV of 18771 . 24 B. 23. 

Kulkarni Vatan. 

800 Vatan, 24 B. 484. 

Land Acquisition Act (X of 1870). 

Sec Municipality, 24 B. 6 OO. 
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Land Acquisition Act <1 o( 1894). 

S» 4—Bee MUNICIPaIjITY, 24 B. 600. 

Landlord and Tenant. 

(1) Ejectmrnt—Disclaimer of title—Notice"to quit — limitation—Khoti Act 
{Bom. ActX of 1880', ss. 20. *21, Decision of sutvey officer as to 
nature of tenure—Botkhat- Uate of'framiyig botkhaU —Where a 
tenKne under a ple'i of ownership has) succeeded in obtaining a pos¬ 
sessory order in a suit before a Mamlatdar. it is not necessary for 
the eviot-ed landlord to give notice to quit before suing in ejectment 
on his title. 

It would be otherwise where the possessory order was sought on the 
ground of a disturbauce of an existing tenancy. 

The plaintifie were khot-s, and defendants were their yearly tenants in 
occupation of their khoti khasgi lands. In 1890 the survey officer 
purporting to act under s. 20 of the Bombay Khoti Act (Bombay 
Act I of 1880} decided that defendants were occupancy tenants, but 
the plaintiffs did not come to know of this decision till 1893, when 
the botkhot was prepared and signed Shortly afterwards the 
piamtifis took forcible possession of the lauds. Thereupon the defend¬ 
ants filed a suit in the lilamlstdar's Oourt to recover possession, 
alleging that they were owners of the land, and that they bad been 
illegally dispossessed. The Mamlatdar restored them to possession. 

In 1898 plaintifis filed the present suit to eject defendants. Defendants 
pleaded {inter alia) that the suit was bad for want of notice to quit 
and that tbe claim was time-barred 

Held, that defendants having distinctly repudiated tbe landlord's 
title in the possessory suit were not entitled to a notice to quit. 

Held, also, that the suit was within time, tbe cause of action having 
accrued in 1893. when tbe botkhat was prepared, and not in 1890, 
when the survey officer passed his decision. Mahipat v 
LAKSHMAN, 24 B. 426 = 2 Bom. D.R. 228 

(2) Land Revenue Code {iSombay Act V of 1879). 5.s. 56. 57. 81. 214 (e) 

and (i) — Lease—Failure to pop Government assessment—Forfeiture 
—Payment of the artears bp tenant actually »n possession—Forfei¬ 
ture not followed by sate of occupancy—Lease not destroye-i by the 
forfeiture —Tenant's liability for rent subsequent to the forfetturc .— 

A registered occupant of land having failed to pay the arrears of 
Government revenue, his occupancy was forfeited under s. 56 of tbe 
Land Revenue Cede (Bombay Act V of 1679). but tbo forfeiture 
was uot followed by sale of the occupancy, tbo Collector having 
allowed tbo registered occupant’s tenant under a lease to bo 
registered as occupant on hi.s paying up all arrears of Government 
revenue duo on tbe land. Afterwardb a question having arisen ns 
to tbo tenant’s liability for rent under tbe lease subsequent to tbe 
forfeiture. 

Held, that the tenant was liable. When a registered occupant’s 
tenancy is forfeited under s. 60 of tbo Land Revenue Code, and 
that forseiturc is not followed by sale of tbe occunancy <tbe 
Collector allowing the person actually in possession to be registered 
as occupant on his paying up all arreara of Government revenue 
due on the land), the lease by which the per.son actually in pcsses- 
sion was bolding from tbe former registered occupant is not destroy¬ 
ed by the forfeiture, and the lessee is still under liability to bis 
landlord. O.^NPARSHIHAI v. TlMMAYA, 24 B. 34= 1 Bom. L.K. 605 

(3) Lease—Covenant for quiet enjoyment—Covenant implied — Interruption, 

of tenant’s enjoyment by order of plaque oQicials—Huit for rent. _A 

lessor eued to recover from bis lessee rent for fifteen months from 
1st August, 1897. to 3lst October. 1893; under au agreement for 
lease for ten years dated 1st September, 1890. i.e.. prior to the 
application of tbo Transfer of Property Act (IV of 1862), to 
Bombay. Tbo defendant contended that in the agreement tboro 
was an implied covenant lor quiet onjoymont. and that as bo had 
been compelled by tbe plague authorities to vacate tbo premises 
from 5th February. 1898. to 1st April, 1898, there had been a 
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Laodlord aad Tenant->(Conc 2 tMfe< 2 ). -( 

breach of the covenant. Be claimed, therefore, to deduct the rent 
for that period or to be allowed it as a oouater claim as damages 
for disturbance. 

Held (giving judgment for plaintifi). that even assuming that, in the 
agreement for the lease, a covenant (or quiet enjoyment was to be 
implied, such a covenant could only be one for quiet enjoyment by 
the defendant so long as it was lawful for him to enjoy the property. 
No guarantee against the aots of Xjsgislature oould be read into the 
implied covenant for quiet enjoyment. Mbbwanji Manchbbji 
CAUA V. SYBD SIRDAR ADI KHan, 23 B. 510 Bom. Ij.R.*267 ... 

(4) Lease for a year—Whole rent vaid in advan-re—Destruction of premises 
before expiration of lease—Right of tenant to a refund of rent paid in 
advance—Apportionment — Transfer of Property Act (IV of 1882), 
s. 103. cl. (el —Contract Act (IX of 1872), s» 65.—In April, 1696, the 
defendant let to the plaintiffs one compartment in a certain godown 
for storing goods for twelve months for a sum of Rs. 1,459 and a 
second compartment in the same godown for twelve months for 
Rs. 1,368. The plaintiffs entered into possession. In August, 
1896, in accordance with the practice, the plaintiffs paid the said 
two sums in advance to tbe defendant and got a receipt. On the 
30th October, 1896, without any default of tbe plaiotiffs, the 
whole godown including the said two compartments was destroyed 
by fire and rendered wholly unfit for the purpose of storing goods. 
Tbe pHintiffs thereupon sued (or a refund of a proportionate part of 
the mooey paid to the defendant, relying upon s. 108, o1. <e), of 
tbe Transfer of Property Aot (IV of 1662) and s. 65 of the Oontraot 
Act (TX of 1872). 

Held, that they were entitled to recover. The consideration was for 
the whole year. The lease, t.e., the whole oontraot, bad become 
void and, therefore, under s. 65 of the Contract Act (IX of 1872) tbe 
defendant, who had received the whole ooustderaiion. was bound to 
make compensation for that portion which had failed. I>HUBAM- 
SEY V. AHMEDBBAI, 23 B. 15 

(6) Limitation—Agreement to occupy for a term—Permissive occupation — 
Expiration of term—Suit for possession — Limitation Act iXV of 
1877), arts. 113, 139 and 144.—Plaiotiffs sued to recover possession 
of a certain bouse from the defendants, resting their claim on a 
certain document, dated the 3rd May, 1880. executed by the defend- 
ants’ father Mallappa to the plaintiffs’ father Krishnappa. In this 
document Mallappa admitted that the house belonged to Krish* 
nappa and promised to vacate it at the end of two years from the 
date of execution. The document bains presented for registration 
on tbe IRth May, 1880, ^lallapa denied its execution^ but after 
inquiry the District Registrar ordered it to be registered. The 
lower Court dismissed tbe ouit as barred by limitation (either by 
art. 113 or art. 144 of tbe limitation Act, XV of 1877). 

Held, reversing the deorae and remanding tbe case, that the suit was 
not barred By the agreement tbe tenanoy or permissive occupa¬ 
tion was to end on 3rd May. 1882. Either under art. 139 or 144 
the plaintiff bad twelve years from that date within which to sue. 
SHIVRUDRAPPA V, BACjAPPA, 23 B. 203 

(6) Rent-note—Expiration of the term—Tenant holding over—Tenancy at 
sufferance—Want of privity between landlord and tenant—Suit to 
recover possession—Limitation—Limitation Aot (XV of 1877), 
sch. II, arts. 139 and 144—See LIMITATION ACT (XV OP 18771, 
24 B. 604. 

Land Tenure. 

4 » 

See Service Tenure. 24 B, 482. 
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(1) Condition — Preach of condition—Illegal contract—Contract Act (IX of 
1872>, s. 23— Tolls Act \,Pombay Acf III of 1875), s. 10— Amending 
Act (Bombay Act V of 1891), s. 2.—Under s. 10 of tbe Tolls Aot 
(Bombay Aot III of 1875) Government leased to plaintiff the levy 
of tolls on certain conditions. One of the conditions was that 
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Lease— {Concluded). 

plainbiS should not sublet the tolls without the permission oi the 
Collector previously obtained. One of the clauses of the lease pro¬ 
vided that for a breach of any oi the conditions of the lease, the 
Collector might impose a fine of rupees two hundred. The plaintiff 
sublet the toll to the defendants without the permission of the 
Collector and sued to recover a certain amount which the defendants 
promised to pay for the sub-lease. The defendants contended that 
the contravention of the condition of the lease was illegal and 
opposed to public policy ; that, therefore, the contract was void 
under 8. 23 of the Contract Act (IX of 1872), and that the plaintiff 
was not entitled to recover the amount. 

Held, that the plaintiff was entitled to succeed. The agreement to 
sublet was not illegal or opposed to public policy merely because it 
was forbidden under a pecuniary penalty by conditions in the 
lease to the paintiff. The penal consequences of the breach were 
limited to the specific penalty and did nob make the contract void. 
BH1KANBHAI V. HiBABAlL. 24 B. 622 • 

(2> Covenant for quiet enjoyment—Covenant implied—Interruption of 
tenant’s enjoyment by order of plague offioials—8uit for rent^ 
Landlord and tenant—See Landlord and Tenant, 23 B. 510. 

(3) Failure to pay Government assessment—Forfeiture—Payment of the 

arrears by tenant actually in poseession—Forfeiture not followed 
by sale of oooupaucy—Lease not destroyed by the forfeiture— 
Tenant’s liability for rent subsequent to the forfeiture—Landlord 
and tenant-See LANDLORD AND TENANT, 24 B. 34. 

(4) Lease for a year—Whole rent paid in advance—Destruction ofpremises 

before expiration of lease—-Right of tenant to a refund of rent paid 
in advance—Apportionment—Transfer of Property Act HV of 1882), 
8 . 109, cl. (ei —Contract Act (IX of 1872), a. 65—Landlord and 
tenant. Sec LANDLORD AND TENANT, 23 B. 15. 

Lenve to Appeal, 

See Practice, 23 B. 692. 

Letters of Administration. 

See Bank of Bombay, 2i B. 350. 

Letters Patent. I86S. 

g. 16—Civ. Pro. Code (Act XIV of 18821. s- 591—Appeal—Decree for 
account—Time lor appeal—Further -^directions—Soo ClV I’RO 
CODE (ACT XIV OF 18821, 24 B. 302. 

License. 

Ji^asemenl — Indian hJaseyticnt Act (V of J882;, 6^;. 4 a-i\d 52— Rujht of 
grewing rice plants another's land to be afterwards transplanted 
to his own. —A ' license ’ as defined by a. 52 of the Indian Easement 
Act IV of 1882) IS noi, as in the case of an ’ easement,' connected 
with tbo ownership of any laud, but creates only a personal right 
or obligation. License rights aro not generally transferable, and 
the transferee is nut bonucl to continue iho license granted by Iho 
former owner, while easoiueots once e.-ntablisbed follow tbo property. 

The plaintiff claiuied and proved a prescriptive light of using a certain 
laud teioiigiug to the defendant's mortgagee for a certain pact of 
the year for raising rico plants to be afterwards transplanted to his 
own laud. 

Heldf that the right was dearly enjoyed by bbc plaintiff as owner of some 
laud to which the > oung rice plants were ttausplanted, and that such 
a right, so att.iched to plaintifl’s land, was not a, license but an 
easement of the nature ol profits a prendre, SUNDRADAl v. JAYA- 
WANT, 23 B. 397 

Lien. 

(1) See Civ. Pro. Code (Act Xiv of 1882), 23 B. lai- 

(2) See Vendor and Purchaser, 23 B, 5G. 

Life Estate. 

See Will, 23 B. 80. 
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Life Insurance. 

See INSUBANCE, 23 B. 191. 

Life Policy. 

See INSURANCE, 23 B. 191. 

Lig:ht and Air. 

(1> Access of light and air to windows—Agreement preventing the aoqnire- 
meat of an easement—Indian Easements Act (V of 1882) s 16 
Expl. 1—See EASEMENT, 24 B. 156, '* * . » 

(2) Element—Damages — Practice where amount of injury does not 
justify injunotioQ—Injunction—See INJUNCTION, 23 B. 796. 

Limitation. 

(1) Acknowledgmeni—Ijxmitaiton Act (XV of 1877). s. 19^Extraordinarv 
^urxsdicttofi of Bigh Court — Civ. Fro. Code tAct XIV of 1882), s 622 
•^Ev^ence^Question of admissibility of document — Document 
Without prejudice ** ~Evidence Act (1 of 1872), s. 23.—In a suit for 
Rs. 465 the oefendant pleaded limitation. In reply the plaintiff 
relied on an acknowledgment of the debt given by the defendant 
The alleged acknowledgment was written on a post card sent by the 

defendant to the plaintiff. It was in Gujarati and was as follows ;_ 

I was bound to send Rs. 30 according to my vaida (fixed time) 
but on account of the receipt of the intelligence of the death of my 
father I have not been able to fulfil my promise. But now. on his 
obsequies being over, I will positively pay Rs. 30 at Shet Merwanji’s. 
You, Sir, should not entertain any anxiety whatever in respect 
thereof. As to whatever debts may be due by my old man I am 

bound to pay the same so long as there is life in me This is in¬ 
deed, my earnest wish. After this. God’s will be done. Therefore 
I will positively pay Rs. 30.” The post card bore on it also the 
words without prejudice ” in English. The lower Courts held that 
It was. therefore, inadmissible in evidence and, consequently, that 
the plaintiff s claim was barred, and they dismissed the suit. The 
plaintiff thereupon applied to the High Court in its extraordinary 
jurisdiction (s. 622 of the Civ. Pro. Code, Act XIV of 1882) and 
obtained a rule to set aside the decree of the lower Courts on 

the ground that the post card bad been improperly excluded from 

Beta, discharging the rule, that even if the post card were admissible 
in evidence. It did not amount to an acknowledgment of the debt 

which was. therefore, barred by limitation. 

Per Pat^n. O.J.—I am myself strongly inclined to the view that 

of their judicial functions decide that a 
having exercised their judg¬ 
ment upon the question of its admissibility or inadmissibility, we 
Tu ^ ® jurisdiction to interfere in the matter under s. 622. What 
the Courts do in such a case, assuming the document tendered to 
be errooeouely rejected, is to make a mistake upon a question of 
law, and it does not appear to me to be material whether the mis¬ 
take in law IS made during the hearing of the case or in the final 
decision. A mere error in law. is not, I think, an illegality or a 
material irregularity within the meaning of s. 622 of the Code, 
r anay, J. I doubc whether the post card was inadmissible in 

exclude it from evidence, it would be necessary to 
bold that the words” without prejudice” amounted to an express 
condition that the card should not be used in evidence against the 
wri OF- Id EiOgland dppareQlly the oard would bavo beoD sdznissi* 
bio* MADHAVRAV Vv GUDABBHAI, 23 B* 177 

(2) Appeal^LimitationAct (XIV of 1877). s. 12. «c?i. II, art. 162—Civ. 
Pro Coe^ jAct XIV c/ 1882), s. 205— Date of judgment — Date of 
ecree—Dtilof costs signed subsequently—CPime requisite for obtaining 
c<^y of the ^cree—Time between pronouticetnent of judgment and 
stgni7ig of the decree — JPractice. The time for presenting an appeal 
against a decree or order is thirty days from the date of such ^oree 
or order (art. 152 of the Ijimitation Aot, XV of 1877). The date ' 
of the decree or order is the date on which judgment is'prom»ancAd,’ • 

lOiO 
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Limitation — (Continued), 

# 

The time excluded from the period of limitation by s, 12 of the Dimi- 

tation Act must be taken to oommenoe only whan the party appeal* 

ing does eomething in order to obtain the copy of the judgment or 

decree, and to end V9hen he obtains the copy. A party who delays 

to apply for such copy is not entitled to exclude the period of auoh 
delay* 

A party is at liberty to apply for a copy of the decree, whether the 
decree has been signed or not. If be has applied, but the copy can¬ 
not be prepared because the decree has nob been signed, then this 
time and the time taken up in preparing the copy will be excluded, 
but so long as he has made no application, the nonsigoaturo of the 
aeore^ can have no efiect at all upon faim. 

Judgment was pronounced on the 18th December 1897, rcj’eoting an 
application made by a plaintiff in execution of a decree but the bill 
of costs (the order as to costs being a part of the order or decree) 
was not signed until 18th January. 1898. The plaintiff proposing 
to appeal against the above order applied for copies of the judgment 
and order on the 14th January. The copies wore furnished to him 
on the 21th January. 1898. The appeal was presented on the 24tb 
February. The lower Court held the'appeal barred by limitation 
under art. 152 of the Dimitatiou Act, not having been presented 
within thirty days from tbe date of judgment. On appeal to the 
Nigh Court : 

Seld, that the appeal was barred. The onlv time allowed by law to 
be excluded was from the 14th Jauuary, 1898, on which date copies 
of the judgment and order were applied for. to the 24th January 
1898, on which date they were furnished. The judgment was 
pronounced on the 18th December, 1897. The non-signing of the 
decree was no cause for or explanation of the delay between that 
date and tbe 14th January. 18v#8. or for the delav between tbe 24th 
January, 1898. and the 24th February, 1898. Yamaji v. Antaji. 
23 B. 442 


(3) Declaratory suit—Khoti Act (Bora. Aot I of 1880), a. 16—Settlement 
register—Entry in the register—Survey officers* authority to deter¬ 
mine the title of persons claiming as mortgagees only of a co-sharer 
—See Khot, 24 B. 533. 


(4) Dekkhan Agriculturists* Relief Act (XVIt of 1879), s. 72, cl. (a) _ 

“ Written instrument*’—See ACT XVII oP 1879 (DEKKHAN 

AGRICUCjTUBISTS* REHEP), 24 B. 394. 


<6) Khoti Act (Bom. Act I of 1880), ss. 20. 21, 22—Decision of survey 

officer as to nature of tenure—Date of framing botkbat_See 

Landlokd and Tenant, 24 B. 426. 


(6) Khoti—Adverse possesiioft—Litniialion Act (XV of 1877). s. is, and 

art. 144. 5c7i. II —Survey Seillement Act (Boin. Act I of 1S6.5>._ 

A mixed kbobi village, consistiog of khoti amJ dhara lauds, belong¬ 
ed to two co-ebarers, Parushram and Dhondo. Each of them 
passed kabulayats to Government in alternate years till 1862-63 
when Parasbram on accouut of his advanced ago allowed Dhondo 
to pass the kabulayat every year. In tbe year 1867 the survey 
settlement having been introduced under Bomb.ay Act I of 1865 
Dhondo rofusod to pass the auuuil kabulayat- Govoromout there¬ 
upon put tbo villago under attachment, which was. however 
removed in the year 1878 on his passing the required kabulayat! 
Tbe management of the village was restored to him and certain 
surplus profits were banded over to him by Government. In the 
year 1881 I’arasbr.tm sold his share in the khoti to Sakharam who 
brought a suit against Dbondo and his brother to recover a half 
share of Ibo above-mentioned profits. Dbondo resisted the claim, 
denying that either Paraslirarii or his assignee bad any right to 
the khuti or to share in the khoti profits. The suit was dismissed 
on a technical ground. Subsequently in tbo years 1881 and 1884 
Dhondo got decrees aguiust tbo actual tcuants declaring that the* 
lands, the aubject-matter of tbe pre.^ont suit, were hie dhara lands 
and ju accordaoco with those deurocs tbo rovonno authorities made 
cocrespouding entries in the revenue records. In the year 1868-39 
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tAtnUBtlon-^iContinued), 

Sakbaram passed a kabulayat as a half sharer in the khoti and 
enjoyed the khoti profits for one year. Afterwards plaintiff No. 1, 
one of Sakharam’s sons who died in the meanwhile, having passed 
the annual kabulayat in 1892-93 and again in 1891-95 and having 
failed during both the years to recover khoti profits from the lands 
in dispute, he filed the present suit in August, 1895, for a declara¬ 
tion chat tbe lands were khoti and that the defondants had fraudu¬ 
lently got them entered in the revenue records as dbara. The 
plaintiff stated that they learnt of the defendant's fraud in tbe year 
1895, and sought to recover a share of the khoti profits for 1892-93 
and l€94-95. The defendants contended (inter alia) that the claim 
was time-barred. 

Both the lower Courts allowed the claim fora declaration, holding 
that it was not time-barred, the first Court holding that the cause 
of action accrued to tbe plaintiffs in 1688-89. when 8akharam first 
entered on the management, and the appeal Court holding that tbe 
cause of action accrued in 1881 and 1884, when tbe dhara entries 
were made in the revenue records, and that but for s. 18 of the 
Limitation Aot (XV of 1877) the plaintifi’s suit would have been 
time-barred even under art. 144, sch. II of the Act, On appeal to 
the High Court. 

Held, (reversing the decree), that tbe claim was barred by limitation. 
Tbe plaintiff’s cause of action arose in the year 1881 at the date of 
Bakbaram’s purchase. Neither Sakbaram norhis sons (the present 
plaintiffs) having ever been in possession of any share of the profits 
of the lands in dispute, not even in tbe year when Sakbaram passed 
the kabulayat and managed the village and their right to such 
possession being throughout denied by Dhondo, the claim was 
beyond time. 

Held, (urthor, that the provisions of s. 18 of tbe Limitation Act (XV 
ol 1877) did uoc apply. DHONDO v.VasuDEO, 24 B, 104 = 1 Bom. 
L.R. 466 

a • • 

(7) Limitatiou Act (XV of 1877). ss. 10 and 28, arts. 120, 141 and 144— 

Will—Hindu law—Dhatam—Bequest for dharam—See HINDU 
Law (WILL), 23 B. 725. 

(8) Limitation Act (XV of 1877), s- 14~Decree —Execution by Collector 

—Application to Collector to set aside sale—Civ. Pro. Code (Act 
XIV of 1862), es. 244. 310-A, 311 and 320—See ClV. PRO CODE 
ACT (XIV OF 1882). 24 B. 631. 


(9) Limitation Act (XV of 1877), sch. II,art. 35—Restitution of conjugal 
rights—Demand and refusal—Continuing cause of action—LimiCa- 
tiou Act l^V of 1877), s. 23-—Husband and wife—Suit for posses¬ 
sion of wile—Wile herself defendant—See Hushand AND WIFE. 
23 B. 307. 


(10) Limitatiou Act (XV of 1877), sch, II, art. 47-^Vciidor and purchaser 
—Contract of sale—Non-payment of purchase money—Suit for 
possession by vendee who bas not paid Lbe purchase money— 
Remedy of veudoc — See Vendor AND I-URCHAbER, 23B. 626. 


(11) Limitation Act (XV of 1877). sch. 11, arts. 113. 139 and 144—Land¬ 
lord and tonauC Agreement to occupy for a tetm-^Permissivo 
occupation—Expiration of Urm—Suit lor possession—See LAND¬ 
LORD AND Tenant, 23 B. 283. 


(12) Limitation Act (XV of 1877j. sob, II. arts. 118, 119 and 141—Limi- 
tation Act (IX of 1871). ecb. 11, art. 129—Limitation Aot (XIV of 
of 1869), s. 1. ols. O and 12—Specific Relief Act (1 of 1877), s. 42— 
Adoption by widow—Suit lor a declaration that adoption was 
invalid and lor recovery of possession—Reversioner—Bar of limita¬ 
tion to claim for declaration—See HINDU LaW (ADOPTION), 24 
B, 260, 


(13) Limitation Aot (XVof 1877), sob. II, art. 134—Mortgage—Purchaser 
from moitgagee—Necessity ol possession in order to validate 
transaotiou ss against original mortgagor—Bso MOBTQAQB 

(General), 23 B. gj4. 
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Mmitation -‘(Concluded). 

(14) Limitation Act (XV of 1877), soh. II. art. 178—Decree for possession 

with mesue profits till delivery of possession—Darkhast for execu¬ 
tion—Obstruction—Application for removal of obstruction—Appli- 
oatioo registered as a suit—Disposal of the dackhast—Dsorao in the 
Suit—Execution—^lesoe profits for three years subsequent to suit 
—Civ. Pro. Code (Act XIV of 1882), ss. 211 and 331—See CiV. 
Pro. Code (AOT XIV of 1882), 24 B. 345. 

(15) Limitation Act (XV of 1877). acts. 178, 179—Decree—Construction 

—Suit for land—Mesne profits—Decree for mesne profits—Decree 
silent as to the time down to which mesne profits were given—Con¬ 
struction of such decree—Civ. Pro. Code (Act X of 1877), s. 211.— 
See Mesne Profits, 24 B. 149. 

(16) Limitation Act (XV of 1877), soh. II, art. 179—Mortgage—Redem¬ 

ption—Decree for redemption—No time fixed in the dooroe for 
payment—Execution—Limitation—See MORTGAGE (REDEMP¬ 
TION), 23 B.592. 

(17) Mortgage—Suit for sale of mortgaged property—Reg. V of 1827, s. 15 

ol. 3—Special agreement—See MORTGAGE (SAIIjE). 23 B. 781. 

(18) See Bhagdar. 23 B. 710. 

(19) See Civ. PRO. CODE (ACT XIV OF 188*2), 23 B. 659. 

(20) See HINDU Law (Partition), 23 B. 137, 636. 

(21) See LIMITATION ACT (XV:OP 1877), 23 B. 246; 24 B. 435, 504. 

(22) See Service Lands. 23 B. 60*2. 

(23) See SPECIFIC RELIEF ACT (I OF 1877), 23 B. 375. 

(24) See Will, 23 B. 80. 

Limitation Act (XIV of 1859), 

(1) S. 1 (Cis. 6 and 12)—See Hindu Law (Adoption), 

24 B. 260. 

(2) 8. 15—See SPECIFIC RELIEF ACT (I OF 1877), 23 B. 673. 

Limitation (Act IX of 1871), 

(1) Soh. IT. art. 16—See LIMITATION ACT (XV OP 1877), 24 B. 435. 

(2) Art. 129—See HINDU Law (ADOPTION), 24 B. 260. 

Limitation Act (XV of 1877). 

(1) S. 5— Appeal not presented in time — SufTicieni cause for delay — 

Discretion of Judge — Second appeal^Civ- Pro. Code (Act XIV 
of 1882), s. 684— Exercise of discretion not to be interfered loitlt.. — 
Where an appeal has been dismissed as barred by limitation, the 
lower Court holding that there was no sufTicient cause for not pre¬ 
senting it within the proscribed time, the High Court can only 
interfere in second appeal if that decision is contrary to law, that 
is. if the lower Court has exercised its discretion capriciously or 
arbitrarily or without proper legal material to support its decision. 
pAUVOr^TI V. GANPATI, 23 B- 513 

(2) S. 3 — Civ. Pro. Code (Act XIV of 1832.) s. ,5Gl—Practice— 

Appeal by defendants—Objections to decree filed by plaintiff — 
Subsequent withdrawal of appeal—Application by plaintiff for leave 
to appeal—Sutficiont cause—See PRACTICE, 23 B. 692. 

(3) S. 7 and 17—Partnership—Death of partner—Subsequent recovery 

of assets by s»irviving partner—Suit by administrator of dccoiisod 
partner against surviving partner for recovered assets—Suit for 
partnership account—See PARTNERSHIP. 23 B. 544. 

(4) S. 10 —’ Su»^ against Secretary of State to recover possession of a 

kholi village and mesne profits. — In the year 180*2 plaintifis brought 
thiR suit against the Secretary of State to recover possession of 
kboti village with mesne profits. It was found as a fact that 
Gevornmeut had been in possession of the rights to wbioh the suit 
related for upwards of fifty years, and during that time no acknow¬ 
ledgment of their title to kbotship bad been made cither to 
plaintifis or their predccessora. 

Held, that the claim was time-bnrrcd ; Government not being in 
possession or control of the village as stiko-holdcc, s. 10 of the 
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Limitation Act (XV of 1877)— 

Limitation Aot (XV of 1877) was 'not applicable, Secrktaby OF 
STATE FOR INDIA V. S&KHARAM, 24 B. 23 = 1 Bom.L.R. 472 ... 

(5) 8, 10. 28i arts. 120, 141, and 144—See HINDU LAW (WiDD), 93 B. 726. 

(6) 8. 12, sch. II, art. 152—See LIMITATION, 23 B. 442. 

<7) S. 14—See CiV. Pro CODE (ACT XIV OF 1882), 23 B. 631. 

(8) 8. 18. Sob. II, art. 144—See LIMITATION. 24 B. 104. 

(9) 8. 19—See LIMITATION, 23 B. 177. 

(10) S* 20— Pari’payment of principal—Payment in Tcind. —A payment 

may be made not only in the current coin of the realm, but in any 
other medium that the creditor may choose to accept- 

Where goods are delivered by the debtor and taken by the creditor in 
payment either of principal or interest as such, suoh delivery would 
be a good payment of principal or interest, as the case may be. so 
as to extend the period of limitation under e. 20 of the Limitation 
Act (XV of 1877). RAGHO v. HaRI, 24 B. 619 2 Bom. L.K. 452 ... 

(11) S‘ 20— Payment of interest as szich-^Interest—Settlement of Accounts. 

—To satisfy the requirements of s. 20 of the Limitation Aot (XV of 
1877) the payment of principal or interest, as such, need not be in 
money. It may be in goods or by a settlement of accounts between 
the parties ; but the payment must be of suoh a nature that it 
would be a complete answer to a suit brought by the creditor to 
recover the amount. 

Where a debtor consents that money due by him for interest should 
be credited to tbe account of the principal, and the interest balance 
reduced by that amount, suoh a oonsent is really tantamount to a 
payment of interest; it is as if the debtor makes the payment and 
the creditor advances it again. When both parties agree to suoh a 
settlement, and the accounts are so adjusted, the adjustment 
operates as a payment of interest under a, 20 of the Limitation Aot 
(XV of 1877) 

Plaintifis used to lend moneys to the defendants* firm. The accounts 
of the dealings between the parties were settled from time to time. 
On the occasion of each settlement, the interest was calculated up 
to the date of tbe settlement, and the amount found due was credit' 
ed to the interest account, and debited to the account of the 
principal in tbe creditor's books, and tbe amount so debited was 
thenceforward treated as principal for calculation of future interest. 
Corresponding entries were made in the debtors’ books. 

Beld, tbat such a settlement of accounts constituted a payment of 
interest, as suoh, within the meaning of e. 20 of the Limitation 
Aot (XV of 1877). Kariyappa v. RachapA, 24 B. 493=2 Bom. 
L.R. 378 

(12» 8. 23.—Sch. II, art. 35—See HUSBAND AND WIFE, 23 B. 367, 

(13) S, 28 and art. 123—See WiDD, 23 B. 80. 

(14) Seh. II, art. 14—Land Hevenue Code (Bom. Act V of 1879), ss. 37, 

39, 135—Band presumably the property of Oie plaintiff—Plaintiff in 
uninterrupted possession—Revenue survey—Entry of the land in the 
register as Government waste land—Order of the Revenue Com’ 
missioner directing land to be given to defendant No. 2— Plaintiff's 
dispossession—Suit against Secretary of Slate and defendant No.*2— 
Nature of the Revenue Commissioner's order—Setting aside of the 
order — Limitation—Title — Cause of action.—A. certain land which 
the plaintiff alleged was his property and was uninterruptedly in his 
possession till tbe 16tb November, 1895, was at the introduction of 
tbe Revenue Survey in 1882 entered in the register as Government 
waste land. On the 12tb November, 1895, the Revenue Oom- 
missioner, on appeal against the order of tbe Collector, ordered it to 
be given to defendant No. 2 on his paying the assessment due since 
tbe survey settlement. This order was oommunioated to the 
plaintiff on tbe 20th November, 1895. On the 16th November, 
1895, the plaintiff was ousted by the order of the Collector, and 
defendant No. 2 was placed to possession. Tbe plaintiff thereupon 
on the 15th November, 1896. filed tbe present suit in the District 
Court against the Secretary of State for India as defendant No. 1 
and defendant No. 2 praying (1) to have set aside the order passed 
by the Revenue Commissioner, (2) to have his right to the land 
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Limitation Act (XV of 1877)— (Continued). 

established, and (3) to obtain possession with mesne profits. Defend- 
ants contended that the suit was time-barred under art. 14, soh. II, 
of the Limitation Aot (XV of 1877), not having been brought 
within one year from the 12th November, 1895, the date of the 
Revenue Commissioner’s order. 

Heldf that the plaintiff could maintain a suit for the recovery of hie 
land without having the order of the 12th November, 1695, passed 
by the Revenue Commissioner set aside. 

Seld, further, that the order of the Revenue Commissioner was not 
such an order as is contemplated by art. 14, sch. II, of the 
Limitation Aot (XV of 1877), and that in itself it gave no cause of 
aotion, and needed no setting aside. The cause of action was given 
by the act of the Collector dispossessing the plaintiff on the 16th 
November, 1895, and as the suit was brought within one year of 
that date, it was in time. SUEtANNANNA v. SBCRBTARY OF 
State for India, 24 B. 436 = 2 Bom. L.R. 26l 

(15) Art. 47—See VENDOR AND PURCHASER. 23 B. 625. 

(16) Art. 9t—See SPECIFIC RELIEF ACT (t OP 1877), 23 B. 375. 

U7) Arts. 113, 139 and 144—See LANDLORD AND TENANT. 23 B. 283. 

(18) Arts. 118, 119 and 141—See HINDU LaW (ADOPTION), 24 B. 260. 

(19) Art. 120—Sea KHOT, 24 B. 533. 

(20) Arts. 127 and 144 —See HINDU LAW (PARTITION), 23 B. 137. 

(21) Art. 134—Soo Mortgage (Oenbkali, 23 B. 614. 

(22) Art. 133 — Article applicable to siiits by assignees of auctioyx-purchaser 

—Assignee of auction-purchaser — Liinitatton. —Art. 138 of the Limi¬ 
tation Act <XV of 1877) is not limited to suits by the auction- 
purchaser himself, but applies also to suits by his assignees. 

Limitation runs from the date of the sale* GOVIND v. G.anoaji, 
23 B. 246 

(23) Arts. 139 and 144— I^andlord and tenant — Rent-note—JExpiraiion of 

the term — 2'enant holding over—Texiaxicy at suffereance—Want of 
privity benveefx landlora and tenant—to recover possession — 
Limitation .— A tenant holding over after the expiration of the term 
mentioned in his rent-noto is a tenant by sufferance and there is no 
such relationship between tho landlord and such tenant as is con¬ 
templated by art. 139, ech. II of the Limitation Act (XV of 
1877)- A tenant by sufferance is only in by the laches of tho owner, 
so that there is no privity between tbom. 

Candy. J.—The possession of a tenant holding over is wrongful, and 
if there is no evidence from which a fresh tenancy can be inferred 
in the strict sense of that term, time begins to run against the 
landlord when tho period of the fixed lease expires. CziANDRI v. 
Da.II, 24 B. 604 =2 Bom. L.R. 491 

(24) Art. IG3—See ClV. PRO. CODE (ACT XIV OF 1882), -23 B. 414. 

(25) Art. 178—See CiV. PRO. CODE (ACT XIV OF 1882), 24 B. 345, 

(26) Arts. 178 and 179—See ?klESSE PROFITS, 24 B. 149. 

(27) Art. 179—L)ekUhan Agriculturists’ Relief Act (XVII of 1879), s. 44 — 
Agroemcfit filed under secti'^ui becoming a decree—Default in pay- 
ixient of iustaliiionts duo under decree—Application to make decree 
absolute under s. 89 of Transfer of Property Act (IV of 1882) — See 
ACT XVII OK 1879—Seo DEKKHaN AGRICULTURISTS’ RELIEF. 
23 B. 044. 

Art. 179—Redemption—Decree for redemption—No time fixed in tho 
decree for payment—Kxocutioii —Limitation— Mortgage—See 
Mortgage (Redf.mptio.nj, 23 H. 502 . 

.Irt. 179. cl- 4 — St-of er^citiion — Application for return of a 
copy of o decree. — An application to tho Court by a decree-holder 
asking for tho return of tho copy of a docrco filed with a former 
darkbast is not a step-in-aid of execution within the meaning of 
art. 179(1) of the I^unitation Act (XV of 1877). H.\.)ARAM v. 
Bana.11 MaIRAL. 23 B. 311 


(28) 

( 29 ) 
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'Limitation Act (XV of 1877)<—(Cono2u(2«c2). PAGE 

(30) Art. 179, cl. 5 —^*Date of issuing notice,'*' meaning of the words—Execn^ 

lion of decree—Orders in execution proceedings —Rei judicata—TFii/t- 
drawalof application for execution—Effect of such withdrawal. —Art, 

179, ol. 5, of the.LjiinitatioD Act (XV of 1877) applies only where the 
notice uuder s. 248 of the Code of Oivil Procedure (Act XIV of 1882) 
has been actually issued. If no notice is issued, time cannot be 
counted from the date of the order of the Court; though it may be 
that where a notice has been issued, the date of its issue would be 
the date on which the Court ordered its issue. 

Orders in ezeoution proceedings, if not appealed from, are binding on 
the parties to the stiit in all subsequent proceedings in that suit, on 
principles analogous to those of res judicata strictly so called. It is, 
therefore, necessary to constitute a bar that there should be a 
hearing and final decision. 

Where an application for execution is allowed to be withdrawn, the 
matters in dispute are not heard and decided. There is. there* 
fore, no res judicata. Hari Ganesh v. YamuNABAI, 23 B. 36 ... 24 

(31) Art. 179. Bzpl. I—Ijiability of surety in execution—Application for 

execution against a surety wheu a 8tep.iD>aid of execution against 
a principal—Mode of enforcing payment against a surety—Praotice 
—Procedure—Surety—See SURETif, 23 B. 478, 

Loan. 

(1) Independent admission of loan—Suit on the original consideration— 

Admission by pleader erroneous in law—Binding eSeot*—Dishonour 
—Notice—Hundi—Inadmissible in evidence for want of stamp-“ 

See HUNDI, 24 B. 360. 

(2) Obtained by guardian as such—Ijiability for such loan—Warranty by 

guardian of authority to borrow—Contract Act (IX of 1372). s. 235 
Misrepresentation on a point of law—Guardians* liability— 

Guardian—Minor—See WARRANTY, 24 B. 166. f 

Low-lying Ground. 

See MUNIOIPAlilTY, 24 B. 125. 

Lunatic. 

(1) Ouardian of the person of a lunatic not competent to sue in respect of 

the lunatic's estate ^Oiv. JPro. Code (Act XCV of 1882), s. 440 — 

Guardian — Right to sue — Practice — Procedure. —A guardian of the 
person only of a lunatio has no right to bring a suit in respect of 
the lupatio’a estate. The manager of the lunatic’s estate is the 
only person who can institute such a suit. 

The word “ guardian ” in s. 440 of the Oiv. Pro. Code (Act XIV of 
1862) as amended by Aot VIII of 1890, when applied to a lunatic 
means the manager of his estate. Under this section a person 
other than the guardian of the estate can also sue with the leave of 
the Court. Bai DiVAIil v. Hiradal, 23 B. 403 ... 268 

(2) Suit by wife as next frie*^, alleging Itusband to be a lunatic—Busband 

not an adjudged lunatic —Civ. Pro. Code {Act XIV of 1882), s. 462 
Act XXXV of 185&—‘Practice—Procedtire—V/hete a wife alleging 
her husband to bo of unsound mind, brought a suit as next friend, 
the Court ordered an inquiry ( 1 ) as to whether the husband was of 
unsound mind and (2) as to whether the suit was for bis benefit. 
PRANSUKHVAM V. Bai liADKOR, 23 B. 653=1 Bom.Ij.R. 88 ... 496 

Mahomedan Law. 

1. —AlilBNATION. 

2. — Custom. 

3. —Gift. 

4. —Inheritance. 

5. —Partition. 

6. —Preemption. 

7. —Wakp. 

8. —Will. 
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Mahomedan L.aw—1.—Alienation. 

See MahOMBDAN Daw (WAKF;, 24 B. 170. 

-2.—Custom. 

See Easbmbnt, 23 B. 666 . 

-3. —Qift. 

Gift if not perfected by possession, is invalid—Delivery of possession-^- 
Dossessxon — Registration. — Uoder the JMabomedan Jaw a registered 
deed of gift is not valid if it is never perfected by possession. 

The Mabomedan law requires that the donor should be in aotual or 
at least constructive possession, and that he should give actual or 
at least constructive possession to the donee. 

Registration is not equivalent to possession. IsuAEi v. Ramji, 23 B. 
682=1 Bona. L. R. 177 

-4.—Inheritance. 

(1) Residuary—Sister a residuary loitli daughters. — A Mabomedan lady 

died, leaving a husband, two daughters, a sister, and the son of her 
father*a paternal uncle. 

Reid, that the sister was entitled in, preference to the paternal kins¬ 
man, to the residue of the deceased’s estate after the husband and 
daughters had takeu their shares. HBOAM v. SHAJADI 

Beoam, 24 B. 112 = 1 Bom. L>. R. 549 

(2) See Mahomedan Daw (Partition), 23 B. 18S. 

-S. — Partition. 

Joint property—Rartilion—Suit for share of such property—Share 
allotted to defendant in sa-ine suit on payment of Court~fees — Practice 
— Procedure. —In the Presidency of Bombay a suit for partition of 
an inheritance by ^labomedaus is hardly distinguishable from a 
partition suit by Hindus. In such a suit, if a defendant asks at the 
proper time to have bis share divided off and allotted to him, such 
relief should be grantod to him on payment of the necessary Court- 
foes. AliDUD IvADAR v, BAPUBIIAI, 23 B. 188 

-6-—Pre-emption. 

Shajfa — Pre-emption—Right of support, '^appendages of property** — Ea.se^ 
menl—"Participator in appendages of property .*'—The right of 
shaffa (or pro-emptiou) beloTigs first to a partner in the property sold, 
secondly to a participator in its appendages, and thirdly to a neigh¬ 
bour. 

The right of support is not an appendage to property ; it is merely 
iooludod in the incident of neighbourhood. 

A’s bouse adjoined the house in dispute towards the oast. B’s house 
adjoined the house in dispute towards the south, and was separated 
from it only by a wall. H’s bouse was .subject to the easement of 
support in favour of tbo house in dispute. A’s house was subject to 
the casement of receiving and carrying off the rain water falling 
from tbo roof of tbe disputed bouse. 

Reid that A as owner of tbe servient lenomcnt wa‘^ a “ participator in 
the appendages ” of the house in dispute, and. as such, had a pre¬ 
ferential right to purchase tbo hou'^e in dispute, over B, who was a 
inerj neighbour. RancHODD.\s v. JU(i.\I.,L)AS, 2 i B. 414 = 2 
Uom. D R- 41 

-7. - Wakf. 

Mutaicali—Alienation of wahf property — Suit to .se/ such nlienntion — 

Ili fhtto sue — Ctv. I‘ro. Code (Act XIV of 18S-2). s. 539.—Plaintiffs 
sued to recover possession of certain lands, alleging that they bad 
been granted in wakf to their ancestor .ind hi.s lineal descendants to 
defray the expen-e.q for, or connected with, tbe services of a certain 
mosque ; that their father (defendant No. 3) and cousins (defendants 
Nos. t and 5), who w’cre inutawalis in charge of the said property, 
had illegally alien itoJ s'*mo of those lands, and bad also ceased to 
render any service to the nio.oquo, whereupfJii they (the plaintiffs) 
had been acting as inutawalis in their stead. They, therefore, 
claimed to be entitled, as such, to the management and enjoyment 
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Mahomedan Law—7.—Wakf— KConclttded) ^ 

of the lands in dispute. It was contended (inter alia) that the 
plaintifis could not sue in the life-time of theic father (defendant 
No. 8). he uot having transferred bis rights to them. 

Seld, that the plaintiffs were entitled to sue to have the alienatiou 
made bj their father and cousins set aside and the wakf property 
restored to the service of the mosque. They were not merely benefi¬ 
ciaries, but members'of the family of the mutawallis, and were the 
persons on whom, on the death of the existing mutawallis, the 
office of mutawalli would fall by descent, if, indeed, it had not 
already fallen upon them, as alleged in the plaint, by abandonment 
and resignation. 

Wakf property cannot be alienated, and any person interested in the 
endowment can sue to have alienations set aside and the property 
restored to the trust. 

Per RANADB, J.—Asa suit for possession, the suit was defeotive in 
form and could not be maintained. It was a suit for partition of a 
moiety of the lands, and the owner of the other moiety was not a 
party. 

The suit was. however, really a suit for a declaration that the lands 
were the inacn property of the mosque, and, as suoh, was not liable 
to alienation for the private debts of defendants Nos. 3, 4 and 5. The 
plaintiffs were entitled to sue for suoh a declaration, although they 
could not obtain actual possession. They were beneficiaries and 
bad a right to sue under s. 4*2 of the Specific Relief Act (I of 1877). 

When a suit is brought to sot aside an alienation made to a stranger, 
such a suit by tbe worshipper at a mosque or temple can be main¬ 
tained and does not fall within 8.539 of the Civ Pro. Code (Act XIV 
of 1882). That section is only applicable where there is an .alleged 
breach of trust created for a public, charitable, or religious purpose, 
and tbe direction of tbe Court is necessary for the administra¬ 
tion of tbe trust. As against strangers, s. 539 does not apply. KAZl 
HaSSAN V. SAQUN BAUKRISBNA. 24 B. 170=1 Bom. L. R. 649... 

-8.—Will. 

Nuncupative will of a Mahomedan—Probate and Administration Act (V 
of 1981). ss. 3, 24. 25. 26, 62—Indian Succession Act (X of 1665), 
8. 244 and chap. IX—Probate—See PUOBATE, 24 B. 8. 

Makta Tenant. 

See liANDtjORD AND TENANT, 24 B. 426. 

iVlamlatdar. 

(1) Jurisdiction—Mamlatdars’ Act (Bom. Act III of 1876), s. 4—Disputes 

between riparian proprietors—See JURISDICTION, 23 B. 47. 

(2) Mamlatdars’ Act TH of 1876—S. 4—Water-“Water-course—Riparian 

owners, right of—See WATER, 23 B 606. 

(3) Llanilatdar*a Court — Jurisdiction of SJatnlatdar over officers of Govern' 

ment sued in their official capacity^Act XIV of 1869, s. ^2—Act X 
of 1876, s. 15— Bombay Irrigation Act (Bom. VII o/ 1879), s. 48— 
Leahage watet —Rights of riparian proprietors —Water-course* 

A Mamlatdar has jurisdiction, under Bombay Aot III of 1876, to hear 
and determine a suit brought against officers of Q-overnment for acts 
purporting to have been done by them in their official capacity. 

Tbe Irrigation Department has no power, under Bombay Aot VII of 
1879, to dam a stream or a water-course on the ground that it 
derives its supply of water by leakage from an irrigation canal. 8. 48 
of the Aot only gives the Department the special right of charging 
a wator-rato on land which derives benefit from the leakage. 

Water which has leaked from a canal into the land of another person 
does not belong to tbe Irrigation Department, so as to give the latter 
the right to follow it up and claim it as their own. 

If the leakage flow was suoh that it itself bad become, in the eye of 
tbe law, a canal or water-course, then the rights of the persona 
through whose lands it flowed would be governed by the law applic¬ 
able to canals or water-courses. 
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Mamlatdar— {Concluded), 

A ^lamlatdar has no power to inquire into matters not covered by the 
issues laid down by the Act itself. BaEjVantraO v. BPBOTT, 23 
B. 761 = 1 Bom. L. R. 414 

(4) See ACT III OF 1876 (BOMBAY MAMDATDARS’ OOORTS), 24 B. 251. 

(5) See HjAKDLiORI) AND TFNANT. 24 B. 426. 

(6) Bee VENDOR AND PURCHASER, 23 B. 526. 

Alamlatdar’s Court. 

(1) Decree — Executxon. — Person oustedin execution no party to the decree — 

Suit for possession i>& Ma^nlaidar*s Court by person ousted-^ Juris-^ 
diction, —A person ousted io execution of a decree of the Mamlat* 
dac’s Court to which he was no patty, can himself bring a suit lor 
possession in the I^Iamlatdar*a Court against the person by whom 
he was ousted, and the defendant in such a suit cannot rely on the 
fact of bis having obtained possession in execution of a decree 
against other parties as a bar to the jurisdiction of the Mamlatdar. 
Ninqappa V. Adevbppa, 24 B. 397=2 Bom. L. R. 136 

(2) See Act III OP 1876 (BOMBAY MAMDATDAR’S COURTS). 24 B. 251. 

(3J See JURISDICTION, 23 B. 47. 

(4) See HjAnddoro and Tenant, 24 B. 426. 

(5) See MAMDATDAR, 23 B. 761. 

(61 See Minor, 24 B. 238. 

(7) See Vendor and Purchaser, 23 B. 535. 

Marriage. 

See Parsis, 23 B. 279. 

Master and Servant. 

Indian Arms Act (XT of 1878), s. 22—Master’s liability for the criminal 
acts of his servant—See ACT XI OP 1878 (ARMS|. 24 B. 423. 

Mayukh. 

Adoption of an only son—Validity of such adoption in Gujarat—Hindu 
law—Adoption—See HINDU LAW (ADOPTION), 24 B. 367. 

Mesne Profits. 

(1) Civ. Pro. Code (Act XIV of 1882), ss. 211 and 331—Limitation Act 

(XV of 1877), sch. II, art. 178—Decree for possession with mesne 
profits till delivery of possession—-Darkbast lor execution —Obstruc* 
tion—Application for removal of obstruction—Application registered 
as a suit—Disposal of the dharkhast—Decree in the suit—Execu¬ 
tion—Limitation —Mesne profits for three years subsequent to tho 
suit—See ClV. PRO. CODE (ACT XIV OK 1882), 24 B. 345. 

(2) Decree lor ^nesne profits—Decree silent os to the time doivyi to -which 

tnesne profits were given —Cons/mefton 0 / such <l-jcree—~Civ. Dro, 
Code {Act X of 1877), 5 . 211 — Litnitation — Linutatioyi Act IXV of 
1877), arts. 178 ontf 179— Decree — Construction —Suif for land.~^ 
A decree, dated 3rd July. 1878, awarded possession of certain land 
with mesne profiis to be ascoriaiucd in execution, but specified no 
time down to which tbe mesne profits were to bo computed. 

Held, that under a. 211 of the Code of Civil Procedure (Act X of 1877) 
the decree could not bo construed as giving mesne profits for a 
period longer than three years from tho date of tbe decree. Uttam* 
ram V. KlSIIORDAS, 24 13. 149 = 1 Bom. L. R 638 

(3) See Civ. Pro. code (act XIV ok 1882). 23 B. 536. 

(4) See LIMITATION ACT 1-XV OF 1877), 24 B. 23. 

Minor. 

(1) Capacity to contract—Contract Act (IX 0 / 1872). ss. 2, 10, 11, 247. 

3 . 48 —ion —Release by minor father of his interest in joint 
jiToporty to his son — b'amUy arrangement—Voluntary conve-yance by 
father to son—'Vransaciion impeached by subsequent creditors. Per 
ParraN, C. J., .and Ranaue. J.. (PUIvrON, J., diHHcnting).—In 
India tbe contract of a minor is not void but voidable only and is 
capable of ratification after he attains majority. 
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Minor—“iCoiitinued), 

A release by a minor father of all bis right and interest in the anoeS' 
tral property to bis son held to be valid if ratified by the donor after 
he attained majority. 

Per Banade, J.—The property sought to be protected by the release 
was admittedly ancestral property, and Vaman*8 minor son had a 
half share in it, of which the minor could at any time claim parti¬ 
tion. The release was only intended to protect Vaman’s one-half 
share against the consequences of his own improvidence. When all 
existing debts were paid of and settled, Vaman*s right to make a 
voluntary conveyance of the same in his minor son’s interest can¬ 
not be questioned. Such conveyances are well known in English 
law, and there have been cases in India also where Courts have 
given effect to such voluntary conveyances or gifts by a father to 
his son. Such transactions do not become oolourable merely 
because in their ultimate consequences they have the effect of pro¬ 
tecting the family property against the prospective extravagance of 
the settler, or because no adequate consideration is shown to have 
been paid by the party benefited. 

Per Fulton, J.—Apart from s. 7 of the Transfer of Property Act, 
1882, which was not in force in the Presidency of Bombay when 
tho release of 1887 was executed, a conveyance depends on a pre¬ 
ceding contract and cannot be valid unless the party making it is 
competent to contract. Without an antecedent agreement to give 
and receive, there can be no transfer at all. The power to convey 
must depend on the power to contraot. Unless it oan be held that 
tho provisions of s. 10 of the Contraot Act were not meant to be 
exhaustive, and it was intended to leave out of consideration agree- 
ments by minors, we must bold that a minor is incompetent to 
contraot. 

Vaman Sadashiv, a minor member of an undivided Hindu family, 
in 1887 executed a release of his right and interest in certain 
ancestral property to bis minor son. In 1832 the plaintiff obtained 
a decree against him in respect of a debt incurred subsequently to 
the date of the release, and he sought to attach the released pro¬ 
perty in execution of his decree. He impeached bbe validity of 
the release. 

Held (by FARRAN, C. J, and PULTON. J., (RANADE, J , dissenting) 
that tho relea-se was inoperative and that the plaintiff was entitled 
to attach the property in execution of his decree. 

By Parr AN, O. J. on the ground that it had not been ratified by 
Vaman after he attained his majority. 

By Fulton, j., on the ground that tho release was absolutely void 
and inoapablo of ratification. 

Per FarbAN. C.J., and Ranadb, J., (PuLTON, J., dissenting!.—The 
release was voidable only at the option of tho minor (Vaman) and 
was not void, and if it was ratified or not repudiated by him on 
attaining majority it was, in tho absence of fraud, a valid transac¬ 
tion, at least as against judgmont*croditors whose debts wore of a 

subsequent date. Sadashiv v. Trimbak. 23 B, 146 

(2) Disposing of minor for immoral purposes—Abetment—Offence com¬ 
mitted out of British India—Jurisdiotion—Offence not triable 
except with the certificate of Political Agent or sauotion ol 
Government—Grim. Pro Code (Act V of 1898), a. 183 —Penal Code 
tAot XLV of 1860), ss. 108 A., 372—See PENAL CODE (ACT XLV 
OF 1860). 24 B. 287. 

(.9) Guartfiau—Ex-parte decree afiaimi ruinor—Afinor’a right to sue to set 
,tside ex~parie decree—Proof of negligence or fraud on the part of the 
guardtan~-Practice—Genuine gift bp father-in-law to his widowed 
daughter tn-law — Oift bp way of affection of a small share of moveable 
2 iroperty acquired by the donor while liviyig in union with his sons 
nnd grandson—Gift valid—nindu lato. —It is only where fraud or 
negligence is proved on tho part of the guardian of a minor that the 
right to bring a suit to sot aside the previous decision can bo claimed 
by a minor or his administrator. 

1020 


PAGE 


97 



GENERAIi INDEX 


Miaor— (Concluded), 

The plaintiff, a minor represented by an administrator, sued to recover 
possession of two houses. With respect to one of the houses there 
had been previous litigation. The plaintiff was the defendant, a 
minor represented by his guardian, and one of the present defend¬ 
ants was the plaintiff in that litigation, and an ex parte decree was 
passed against the plaintiff. 

Held, that the decision in the previous litigation barred the present 
claim with respect to the house which was the subject of that litiga¬ 
tion, no negligence being proved on tbe part of the plaintifi's 
guardian therein. 

Where there is a genuine gift by a father-in-law to bis widowed 
daughter-in-law by way of affection, out of a small share of moveable 
property most of which was acquired by tbe donor while living in 
union with bis soue and grandson, tbe gift cannot be impeached as 
being opposed to tbe principles of Bindu law. HaNMANTAPA v. 
JIVUBAI, 24 B- 547 = 2 Bom. L. R. 478 

(4) J^Iainlatdar's Act (Bom. Act III of X876), ss. 3, 5, 6, 7 and 9—Jl/amfaf- 

dar’s Court — I^ossessory suit by a minor plaintiff represented by his 
guardfcin — l^laini signed and verified by the pleader of the guardian 
— Right oi the minor to sue. —A minor may sue or bo sued in a 
Mamlatdar’s Court, he being represented by a properly appointed 
guardian. 

A guardian mother having on behalf of her minor son brought a 
possessory suit in a Mamlatdar’s Court. 

Held, that the pleader appointed by her could sign and verify the 
plaint. S.\YAD SAIFUtiLA V. Sayad HAJI MIYA, 24 B. 238=1 
Bom. Tj. H. 664 

(5) Sziit oyt behalf of minor — Decree—Compromise of decree by’.lext friend 

—Application to set aside com 2 )romise—Modes of impeaching the 
decree — Rraciice—Procedure — Civ. Pro. Code (Act XIV of 16821. 
s. 462.—Where a decree to which a minor is a party has been com¬ 
promised with leave of the Court granted under s. 462 of the Giv. 
Pro. Code (Act XIV of 1882), the compromise cannot be subse¬ 
quently re-opened by tbo Court proprio motu on the ground that it 
gave the minor less property than he was entitled to under tho 
decree. Tbe modes in which such an order can be impeached arc, at 
the most, two. namely, by review, or by suit. ViRUPAKSHAPPA v. 
SHIDAPPA, 23 B 620=1 Bom. D. R. 82 

(6) See Act VIIt OK 1890 (Guardian and WARDS). 23 B. 698. 

(7) See BANK OF BOMBAY. 21 B. 350. 

(8) See Guardian, 24 B. 95, 

(9) See WARRANTY, 24 B. 166. 

Misdirection. 

See CBIMINAD PROt:iSDUUD, 23 B. 316. 

Misrepresentation. 

On a point of law — C«»iitr.i,«?t Act (tX of 1S72), u. 235 — Guardiau’a liability 

_Warranty — Ur*'ach of warr-iuty— Suit on warranty — Principal and 

agent — GuarJiiHi — Minor — Loan olitamcd by guardian as such — 
Liability for such loan—Warranty by guardian of authority to 
borrow—See WARRANTY. 24 B. 166. 

Modh Wania Caste. 

Boo Defamation, 24 B. 13. 

Mortgage. 

1. — GENEH AD. 

2. — KQUITYOF REDD.MPTION. 

3. — Hedkmption. 

4. —BADE. 

■ ■ I.—Q enerali 

(1) Guardian—Oertificated guardian—Mortgage by such guardian without 
Court’s permieeioD—Validity of such mortgage—Sanction under 
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M ortgage—IGeneral—(CoMcZuifed). 

Civ. Pro. Code (Act XIV of 1882), s. 305—Guardians and Wards 
Act (VIII of 1890), ss. 29 and 30—Act XX of 1864—See 
guardian, 23 B. 287. 

(2) Money decree obtained by mortgagee — Execution.—Sale of mortgaged 
property tn execution^JPurchaser at such sale—Title of such pur- 
chaser—Transfer of Property Act [IV o/1982), a. 99.—Pfevious to 
the passing of the Transfer of Property Act (IV of 1882), a mortgagee 
obtained a money-deoree against bin mortgagor and in execution 
sold the mortgaged property. The son of tbe mortgagee boueht it 
at tbe sale. ^ 

Held, that by his purchase at the ezecution*saIe the son took an abso* 
lute title and was not liable subsequently to be redeemed at the suit 
of tbe heirs of the mortgagor. 

Semble. —A third person purchasing mortgaged property bona nde at 
a sale m exeoution of a money-decree obtained by the mortgagee 
against tbe mortgagor obtains a good title free from the mortgage 
lien, unless tbe eale is made subject to it. BCUSEIN v. Shaneab- 
GIRI, 23 B. 119 

(3| Mortgage by oo aharer of undivided share—Partition suit subsequently 
brought by other oo-ebarer to which mortgagee not a patty—Mort¬ 
gaged property allotted to a sharer other than mortgagor—Right 
of such co-sharer—Partition re-opened—Fraud of mortgagor and 
mo^gageo—Partition—Go-sharer—See HINDU IjAW (PARTITION), 
28 385* • 

(4) Purchaser from mortgagee—Necessity of possession in order to validate 

mortgagor—Limitation Act (XV of 
1877), sen. II, ari. 134.—A person purchasing or taking a mortgage 
from a mortgage believing that he is getting a good title must have 
possession of the property for the statutory period in order to vali¬ 
date the transaction as against tbe original mortgagor under art. 134 

of tbe Limitation Act (XV of 1077). RamchaNDRA v SHEIKH 
MOHIDIN, 23 B, 614=1 Bom, L. R. 102 anBiKH 

(5) Vatan Restriotiem upon alienation by a vatandar—Mortgage valid to 

f 1827-Aot III (Bom.) of 1874- 


2.—Equity of Redemption. 


See HINDU LAW (JOINT FAMILY), 24 B. 135. 


3.—Redemption. 


(1) Decree for redernplign-No time fixed in the decree for payment-Limi- 

taHon—Ltmitatton Act (XV of 1877). art. 179.—On the 27th Juno. 

1886. a ooDseot-deoree was passed in a redemption suit to the follow¬ 
ing enect 

'* pay.the sum of Rs. 733 to the defendants within a 

moDth of this da^ J in case they do not pay the money, then in the 

Chaitra in which they pay thb money, the 
defendants should give back to them possession of the land ; till 
that time the defendants should pay the Government assessment 
and enjoy the produce in lieu of interest.” 

On the 27eh June, 1897. plaintiffs applied for execution of the decree, 
praying for possession alone on tbe ground that the redemption 

assessment, 4:=.. on 

Held that tho application foroxocutioo was time-barred under art. 179 
of the Limitation Act (XV of 1877). The words of the decree wore 
vagae ana mdonaitei aad were to bo cousidered as really meDtaodiDg 
no time for payment. The dccroo was. therefore, to ba taken as 
operating from its date, aud to bo eoforoeablo only within three 
years from that time, unless kept alive by applioatioo for execution 
madi? accQcdiog to law within the prescribed periods^ Mabu'^I- v; 
Krishna, 23 B. 59a=I Bom. L. R. 31 . ... ' 
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Mortgagre—3.—Redemption— (Concluded), 

(3) Oeoree for salo oC mortgaged property—Default in payment on date 
fixed in the decree—Redemption—Power to enlarge the time^— 
Transfer of Property Act (IV of 1882). ss. 87, 88, 89 and 93—See 
Transfer op Property Act (IV op 1882), 24, B. 300. 

(3) Mortgage with possession—-Mortgagee to take rent in part payment of 

interest—Remaining interest to be paid by mortgagor every year— 
Damdupat—See Damdupat, 24 B. 114. 

(4) Service tenure—I^on-performance of service—Payment of assessment 

by mortgagee—Title—Change of title—Resumption—See SERVICE 
TENURE, 24 B. 482. 

(5) See ACT XVII OP 1879 (DEKKHAN AGRICULTURISTS’ BELIEF), 23 

B. 321. 


4.—.Sale. 

(1) Power of sate—Suit to set aside sate under power of sale—Promise by 

mortgagee to postpone sale—Evidence of such promise admissible — 
Evidence Act (1 of J872>, s. 92, Ptoviso 4— Contract Act (IX of 1872), 
s. 63—Trans/cr of Properly Act (IV .*o/ 1682), s. 69 — Town of 
Bombay^ limits of. —The plaintifi mortgaged certain property to the 
first defendant on 26th December, 1695. By the mortgage-deed the 
mogtgage-debt was made repayable on 28th December, 1896. On 
the 12th Ma;, 1897, the first defendant sold it by auction under the 
power of sale contained in the mortgage-deed, and the second defend¬ 
ant was the purchaser. The plaintifi now eued to set aside the sale 
and be allowed to redeem, alleging that on the day before the sale 
the first defendant bad orally promised and agreed to postpone the 
sale for four days and that the second defendant had notice of this 
fact before be purchased the property. 

Held^ that evidence of such oral agreement was admissible. It was not 
an agreement to modify any of the terms of tbe mortgage : it was 
merely an agreement to forbear, for a period of four days, from the 
exercise of tbe power of sale given by the mortgage. It, therefore, 
did not fall within proviso 4 of s. 92 of the Rvidence Act (I of 1672). 

Eeld, also, that the said promise or agreement, if made by the 
mortgagee, was not an extension of time for the performance of the 
plaiotiQ’s (mortgagor’s) promise to him, which was to pay the 
mortgage>dobt on the 28th December, 1696, but was an agreement 
to refrain from exercising, for a stated period, the right of sale 
arising from non-porformaoco, and, tbocefore, e. 63 of the Contract 
Act (IX of 1872) did not apply. 

Land situate in the district of Mahim withio tbe island of Bombay, 
and within the local limits of the original jurisdiction of the Sigh 
Court, is situate witbin tbe town of Bombay, in the sense in which 
that expression is used io s. C9 of tbe Transfer of Property Act (IV ' 
of 1882/. Trimbak Gangadiiar Ranade V. Bhaqwandas, 23 
B. 348 

(2) Suit for sale of mortgaged property — Reg. V of 1827, s. 15, cl. 3 

— Special agreement — LUnitatxon. —I’laintifi brought this suit in 
1895 on a mortgage-bond, dated 1870, to recover the balance duo on 
the mortgage by sale of the mortgaged property, or. in the alterna¬ 
tive, for possession of tbe property until payment of the balance. 
The mortgage contained a stipulation that, on default of payment 
of interest by the mortgagor, the mortgagee should take possession 
and hold possession iii lieu of interest, and that such possession 
should continue until the mortgagor paid the principal and interest 
that romaiiiod unpaid when the mortgagee cook possession. 

The Judge dismissed the suit, bolding that the claim for possession 
was time-barred, and the claim for ibo sale of tbo property could not 
be enforced, as tbe mortgage-bond contained a special agreement 
which took the case out of cl. (3) of s. 15 of Hog. V of 1827. 

On appeal, held, reversing tbo decree, that .s. 15 of Reg. V of 1827 
was not applicable, as the inorigagce never was in possession, 
and that the claim to enforce tbo mortgage security by ■salo was 
not barred. SiDHESV'AR v. B.MiA.ii, 23 B. 781^1 Bom. Li li. 461. 
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Municipal Commissioner. ■ r. c 

See Municipality, 23 B. 528; 24 b. 125 . 

Municipality. 

(1) Bombay City Municipal Act {Bom. Act III of 1889), s. 249—“ Employ- 

”—Meaning of Oie word—Discretion vested in the Municipal 
Commissioner. —The word “ employed’* in s. 249 of the Bomlmy 
Municipal Act (Bom. Act III of 1883) refers to employment of 
any kind or for any length of time. MUNICIPALITY OF BOMBAY 
V. AHMEDBHOY Habibhoy. 23 B. 628 = 1 Bom. D. R. 12 

(2) Bcmbay City Municirjal Act (Bom. Act XII of 1888), s. 249— Notice 

to construct urinals in a particular place in the owner's premises — 
Illegality of such notice. —Accused was convicted and fined Rs. 60 for 
not complying with a notice issued by the Municipal Commissioner 
of Bombay under s. 249 of Bom. Act III of 1888. The notice 
required him to construct a urinal of six compartments in the open 
space inside the entrance gateway to the Cloth Market from Ohampa- 
wady, and a water-closet in the corner of the entrance from 1st 
Ganesbwady near the fire-engine station. 

Held, reversing the conviction and sentence, that the notice was ultra 
vires, inasmuch as it required the accused to conetruot urinals in a 
particular place in his premises. In re KBIMJI JAIRAM. 24 B. 75 
= 1 Bom. Tj. R. 431 

(3) Bombay City Municipal Act iBom. Act III of 1888), a. 381— Loio 

grotind — Dow-lying ground—Notice by Municipal bo 7 nmissioner re¬ 
quiring owner of low-lying ground to fill it with sweet earth up to a 
certain level* —Under s. 381 of the Bombay Municipal Act (Bom. 
Act III of 1886) the Municipal Commissioner for the City of Bom¬ 
bay issued a notice to the appellant ns owner of certain low-lying 
ground. The notice stated that in the opinion of the Commissioner 
the ground accumulated water in the moosoon and caused nuisance 
to the tenants of two cbawls situated on the premises. The owner 
was. therefore, required by the notice “ to fill in the low-lying 
ground with sweet earth to the level of the road and slope it towards 
the new drain on the road side.** 

As theowQor refused to comply with the notice, he was convicted and 
sentenced to pay a fine of Rs. 15 by the Presidency Magistrate 
under s. 471 of the Municipal Act (Bom. Act HI of 1868). 

Held, reversing tbe conviction and sentence, that the notice was illegal 
Tbe words used in s. 381 arc “low ground. “ which is not the same 
as low-lying ground. And though the section gives power to the 
Commissioner to require the owner of low ground to cleanse and 
fill up the same, it does not permit him to issue au order that an 
indefinite extent of low-lying ground shall bo filled up, much less 
that it shall be filled up to some particular level, or filled up with 
sweet earth, or that it shall be sloped in a particular direction. 

^Municipal CoMMissioNBii of Bombay v. Habi Dw\rkoji 24 

B. 126=1 Bom. Li.R. 518 ’ 

» • » 

(4) Bombay District Municipal Act (Bom. Act VI of 1878), s. 24_ 

Acquisition of land for loidening a street—Powers of a Municipality 
—Cxvtl Court's jurisdiction to interfere—Injunction.— a 
District Munioipahty purchased through Government a narrow 
strip of land at the entrance of a private street for the purpose of 
widening tbe street in order to facilitate the effective use of fire- 
engines. 

Held, that tbe acquisition of land for suoh a purpose was within the 
powers ol the Municipality, as it was conducive to the promotion of 
public health, safety and convcniouco ; and that the Civil Court 
had no jurisdiction to restrain the Municipality from exorcising such 
powers. SHASTui Ramchandra V. Ahmedabad municipa¬ 
lity, 24 B. 600 = 2 Bom. L.R. 396 

• ♦ • 

(5) Bombay District Municipal Act (Bom. Act VI of 1873). s. 48_ Re- 

erection of a structure formerly existing not within tile section .— 
Section 48 of the Bombay Distriot Municipal Aot (Bom. Act Vl of 
1873) refers to the erection ol a thing for the first time, and not to 
the re-ereotioTi of an old structure which had been taken down for 
A temporary purpose only. 
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-^Municipality— (Concltided), 

The accused was the owner o£ a shop in.a publio street at Tbana. The 
shop had planks attached to it in front, overhanging a public gutter. 
These planks had been in existence before - the District Municipal 
Act came into operation at Thana. In April, 1897, the planks were - 
temporarily removed under the orders of the plague authorities. 
The plague having ceased, the acoused replaced the planks in 
October, 1897, without the permission of the Municipality. For 
this be was prosecuted and fined under s. 48 of the JBom. Aot VI of 
1873. 

Beld, reversing the conviction and sentence, that the refixing of the 
planks was not an ** erection’* within the meaning of a. 48 of the 
' Act- KaUjA GOVIND V. MUNICIPAIilTY OP THANA, 23 B- 248 ... 

(6) Houi6-tax — Souse valuation — Valuatio7i tnade by Municipality- 

Magistrate's power to revise the valuation—Bombay Bistrict Munici^ 
pal Act (Bom. Act VI of 1873), $. 84 as amended by Bombay Act 
II 0/1884. — Under the rules passed under the Bombay District 
Municipal Aot {Bom. Aot VI of 1873) as amended by Bombay Aot 
II of 1864 the Municipality of Wai estimated the annual letting 
value of a bouse belonging to the accused at Rs. SO and levied a 
house-tax of Rs. 2-3. A, a tax.prayer, applied to the managing 
committee for a reduction of the tax, but bis application was dis¬ 
missed. Default having been made in payment of the tax, A was 
prosecuted under s. 84 of the Act before a Second Class Magistrate. 
He contended that the estimate made by the Municipality was too 
high, and that bis house would not let for more than 10 or 12 Hs, 
a year. The Magistrate took evidence on the point and found that 
the annual rental of the bouse would not exceed Rs. 12, and he 
ordered payment of 12 annas only on account of the tax. 

Seld, that the Magistrate had no power to gu behind the estimate of 
value framed by the managing committee under the powers given 
to it by the rules. 1-le ought to have accepted aa conclusive the 
amount found by the managing committee to be the letting value 
of the bouse, and held the legal liability of the accused to pay the 
tax based on this amount to be proved. 

The remedy of the accused, if he considered his house assessed too 
highly, was to apply to the managing committee, and no other 
mode of redress was open to him. MUNICIPALITY OF WAI v. 
KRISHNAJI. 23 B. 44G 

(7) IlousC’tax — Municipal valuation — Civil Coicrt’s potver to revise such 

valuation. —A Civil Court has no power to revise the valuation of 
bouses made by a Municipality for the purpose of im posing a house- 
tax. MORAR V. BOR«.ADTonvn MUNICH*ALITY, 24 B. 607 = 2Bom. 
D. R. 417 

(8) Water-works—Municipality of Bombay—Bight to enter on land of 

Railway Company to lay pipes, &c. — Bombay ^lunicipal Aot (Bom. 
Act 111 of 188S>, Bs. 225. 265—Railway Act (IX of 1890), s. 12— 
Accommodation works—See WATFli-WORKS, 23 B. 358. 

JVluscat. 

Court of ZZer Majesty's Consul at Muscat — High Court's criminal revisional 
jurisdiction over the Consular Court - Order Council daCtd ‘\th 
November^ 1867 — Grim. Pro. Code (Act V of 1898). s. 435— Jurist 
diction. —The High Court at Bombay has no criminal revisional 
jurisdiciiou over the proceedings of Her Majesty's Consul within 
the dominions of the Sultau of Muscat. In re Rat.\NBI 3B 
PURbHOTUM, 24 B. 471 = 1 Bom. L. R. 840 

Mutallki Service. 

See ServicF L.VNDS, 23 B. 602. 

Native Christians. 

Law applicable to—Succession — Inheritance — Religion—Change of 
religion—See RELIGION, 23 B. 530. 
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Negligence. 

(1) Negligence of Bailway Company in leaving door of railway carriage open 
or unfaetened—Burt caused to passenger while trying to seoure 
^oor—Railway Company—See RAILWAY COMPANY> 24 B. 1. 

<2) See MINOB, 24 B. 547. 

Negotiable Instruments Act (XXVI of 1881). 

Holder in due course—Forgery—No title through forgery—Shares. deben> 
turea. Government promissory notes having a forged endorsement 
—Holder has no title—Government promissory notes surrendered 
for renewal—Title to renewal notes—Hngliah Bills of Bxohange 
Act (Stab. 46 and 46 Viet., o. 61)—See FORGERY, 24 B. 66. 

Next Friend. 

See MINOR, 23 B. 620. 

Notice. 

(1) To quit—Liandlord and tenant—Ejectment—Disolaimer of title—See 

IjANdlobd and Tenant, 24 B. 426. 

(2) See CONTRACT, 24 B. 97. 

(3) See GRIM. PRO. CODE (ACT V OP 1898), 24 B. 527. 

(4) See HUNDI. 24 B. 360. 

(5) See LIMITATION ACT (XV OP 1877), 23 B. 36. 

(6> See MUNICIPALITY, 24 B. 75. 125. 

(7) See Transfer op Property act (IV of 1882), 24 B. 602. 

Nuncupative Will. 

See Probate. 24 B. 8. 

Obstruction. 

See Civ. Pro. Code (act XIV of 1882), 24 B. 345. 

Occupancy Tenant. 

See ACT I OF 1830 (Bombay Khoti Settlement), 24 B. 489. 

Offer. 

See Contract, 24 B. 97. 610. 

Officers of Government. 

Jurisdiction of Mamlatdar over officers of Government sued in their official 
capacity—Act XIV of 1869, s. 32—Act X of 1876, s. 16—See MAM- 
LATDaR, 23 B. 761. 

Order in Council dated 4th Nov. 1867. 

See Muscat, 24 B. 471. 

Pardon. 

See GRIM. PRO. CODE (ACT V OP 1898), 23 B. 493. 


(1) Marriage — Busb<^nd and wife — Suif by husband for restitution of con- 

jugal rights—Defence to such suit—Agreement for separation a 
good defeyxce—Parsi Marriage and Divorce Act {XV of 1865), s. 36. 
—Under s. 36 of the Farsi Marriage and Divorce Act (XV of 1866), a 
contract by which a husband has agreed to allow his wife to live 
separate is a good defence to a subsequent suit by him for restitution 
of conjugal rights. Kawasji v. Sirinbai, 23 B. 279 

(2) See ACT XV OP 1866 (PaUSI Mabriaqe AND DIVORCE), 24 B, 465. 
(3> See Will, 23 B. 80. 

Parties. 

(l) Appearance of party—Appearance by pleader or recognized agent— 
Appearance only for purpose of applying for adjournmennt—Civ. 
Pro.Gode (Act XIV of 1882). es. 36, 37, 100, 103 and 103—Presidency 
Small Cause Courts Aob (XV of 1882), s. 38 —Dismissal for default 
—Remedy of plaintiff — Practice — Procedure—Decree—‘JBx parte 
decree—See OlV. PRO. CODE (ACT XIV OF 1882), 23 B. 414. 

1026 


FAGB; 


ie6> 



GENERAL INDEX. 


Parties— {Concluded), 

(2) PraoticB — Oiv. Pro. Code (Aot XIV of 1882), s. 28—Execution—Civ. 

Pro. Code (Aot XIV of 1882), ss. 278. 83—Attachment of same 
property in execution of decrees obtained by different creditors— 
Claim made in one suit to attached property under s. 278—Order 
made under a. 281—Suit by claimant to establish right—All attach^ 
ing creditors made defendants to suit—See ClV. PRO. OOI>S (ACT 
XIV OP 1882), 23 B. 266. 

(3) See HINDU Law (JOINT EAMIDY), 24 B. 136. 

Partition 

See ACT IV OF 1893 (PARTITION), 23 B. 77. 

Partners. 

(1) Joint contract—Zjiability of partners—Joint liability—Judgment recovered 

against one partner — Judgment of a foreign Court—Rea judicata— 
Civ, Fro. Code (A.ct X/V of 1882), ss. 13 and 14— Consent decree.— 
The defendants were partners trading in the name of Vishnuram 
Gopioath and Company. On 6th July 1895, at Abmedabad, the 
first defendant borowed from the plaintifi. for the purposes of the 
partnership business, a sum of Rs. 10.000 and passed a khata in the 
name oi his firm. On 25tb April, 1896, at Haroda he passed an¬ 
other agreement to plaintifi, under which the plaintifi was to recover 
the debt duo to him from the partners jointly and severally. 

On ‘Jnd October 1896. plaintiff obtained a decree on an award against 
the first defendant in the Civil Court at Baroda for Rs. 13,909*4*O, 
and in execution of this decree be recovered a sum of Rs. 7,000. 

In 1807 plaintifi filed this suit in the Court of tbe First Class Subor¬ 
dinate Judge at Abmedabad to recover tbe balance, vie., Rs. 
6.909-4'0, from all the partners (defendants Nos. 1 to 8). 

Defendants Nos. 6 to 8 resided in Baroda territory, tbe rest in British 
India. Defendants Nos. 2. 3 and 4 defended the suit. The rest did 
not appear. 

The Subordinate Judge dismissed the suit holding, on the authority of 
King V. Hoare (1644) 13 ^I. & W. 494. that tbe judgment of the 
Baroda Court against one partner (the first defendant) was a bar to 
a fresh suit against the other partners on tbe same oauso of action. 

The plaintifi appealed to the High Court, 

Held, that tbe principle of King v. Hoare did not apply and that tbe 
suit was not barred. The Baroda Court bad no jurisdiction over tho 
defendants, who were British subjects residing in British territory. 
The judgment of the Baroda Court was. therefore, no bar to the 
present suit under s. 14 of tbe Code of Civil Procedure (Aot XIV of 
1882). 

Held, also, that the original liability of tbe partners being a joint 
liability, the first defendant had no authority, without tho consent 
of bis partners, to change the joint liability of each partner, which 
was the ordinary incident of the partnership, into a joint and several 
liability. 

A judgmont by oonsent raises an estoppel just in tbe same way as a 
judgment after tho Court has exorcised a judicial discretion in the 
matter. LAKSHMISHANKAB v. VISHNURAM. 24B. 77»lBom. 
L.R. 534 

(2) See HINDU Law (Joint Famidy), 23 B. 144 . 

(3) See PAUTNEltssHIl*, 23 B. 544. 

Partnership. 

(1) Death of partner—Subsequent recovery of assets by surviving parinet - 

Suit by admiyiisCralor of deceased partner against sttrviving partner 
for recovered, assets—Suit for partnership account—Dimitatian Act 
(XV cf 1877), ss. 7 and 17.—In 1639, one Hemabai, a widow 
and partner in a firm carrying on business in partnership with 
Goculd.as and Bbagwandas (defendants Nos. 1 sod 2) in Sind and 
at Bobrin in the Persian Gulf, died, and tbo partnership was then 
dissolved. She bad no children, but it was alleged that she bad 
adopted one Pursbotam. tbe brother of tbo second defendant. On 
the ISth February 1890, the guardian of one Kissondas, a minor 
(her husband’s nephew), applied to tho High Court of Bombay for 
letters of administration to her estato, alleging that Kissondas was 
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Partnership — {Concluded), 

her heir and next of kin. A caveat was filed by her father and 
others, in which they denied that Kissondas was her heir, and 
alleged that Purshotam bad performed her funeral ceremonies. The 
matter came on as a suit on the 19th February 1894, when an order 
was made without prejudice to any of the questions raised by the 
is<:ue6, dismissing the application and ordering letters of adminis¬ 
tration to Hemabai’s estate to issue to the Administrator-General 
of Bombay. Letters of administration were accordingly granted to 
him on the 90th March 1694. 

In the meantime, however, viz,, on the 12th April 1893, Bhagwandas 
(defendant No. 21 had filed three suits in the High Court of Bombay, 
in the name of himself and Ooculdae (defendant No. 1), as surviving 
partners of Hemabai’s firm, to recover certain debts due to that 
firm. Disputes subsequently arose between Bhagwandas and 
Goculdas. and, by a consent order of the 22nd July 1893, it was 
ordered that any money recovered in the said three suits should be 
paid over to a receiver (defendant No. 3) to be held by him until 
further order. On the Ist August 1893, consent decrees were passed 
in the above three suits for a total sum of Rs. 28,335, which was 
forthwith handed over to the receiver. 

On the 22nd April 1894, this suit was filed by the Administrator- 
General of Bombay as administrator of Hemabai appointed as above 
stated. He claimed to recover tbe whole sum paid to the receiver, 
alleging that tbe first and second defendants as her partners were 
largely indebted to the firm and that the money really belonged to 
her estate. He prayed that the receiver might be directed to pay 
over tbe money to him, and, if necessary, tbe partnership accounts 
should be taken. Tbe second defendant {inter alia) pleaded that 
the suit was one for partnership accounts, and as such was barred 
by limitation, and also that the High Court of Bombay bad no 
jurisdiction to try it. 

Held by the Privy Council, affirming the decision of the High Court 
of Bombay, that this suit was not barred by time ; the latter Court 
having decided on tbo ground that the Administrator-General 
having been the only person capable of suing within the meaning of 
s. 17 of Act XV of 1877 (Hjimitation). that section operated to allow 
the period of art 106 to be computed from the issue of administra¬ 
tion of this estate. 

A decree was made for a general partnership account to establish 
wbat was due to tbe estate of the deceased in respect of her share 
in tbe partnership, and of any money of hers employed in the busi¬ 
ness continued by the eurvivors. BBAQWANDas v. Rivett CAR- 
NAC, 23 B. 644 (P.C.) = 3 C W.N. 186 = 26 I.A. 32 = 7 Sar. P.O.J. 461 

(2) Partnership suit between members of joint family—Suit by a co¬ 
parcener for an account of tbo profits of a joint family firm- 
injunction—Exclusion of partner—Hindu Law—Joint family— 
Family firm—See HINDU Law (JOINT FAMIDY), 23 B. 144. 

Part Payment. 

See Limitation act (XV of 1877), 24 B. 619. 

Payment. 

See Stamp act (I of 1879). 23 B. 64. 

Penal Code (Act XLV of 1860). 

(1) S. 71—Grim. Pro. Code (Act V of 1898), s, 35—Conviction of several 

ofionoes at one trial—One sentence only to be passed in such oases 
—Soutonoe—See Crim. PRO. CODE (ACT V OP 1898), 23 B. 706, 

(2) Ss. 109 A, 372 — Disposing of a minor for ivinioral purposes—Abetment 

—OQence eotnmitled out of British India — Jjirisdiction^Offence not 
triable except with the certificate of Political Agent or saweiion of 
Oovemmeni — Crim, Bro. Code {Act, V of 1898), s. 188.—A minor 
girl under the ago of sixteen years was taken by accused No. 1, under 
the direction of accused No. 2. from Sholapur to Tuljapure (in the 
Nizam’s territory), and there dedicated to tbe goddess Amba. with 
intent or knowing it to bo likely that the minor would be used for 
purposes of prostitution. 
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Penal Code (Act XLV of 1860)— (Concluded). 

Tho District Magistrate of Bbolapur convicted accused No. 1 of an« 
ofienoe under s. 379 and accused No. 2 of abetment of the offence 
unders ss. 872 and 108 A. of the Indian Penal Code, and sentenced 
them each to six months* rigorous imprisonment. 

that as tho ofience of the disposal of the minor took place out of 
Hritish India, the Magistrate had no jurisdiction to try the ofienoe 
in the absence of a certificate of the Political Agent or the eanotion 
of the Local Oovernmeot as required by s. 188 of the Code of Crimi¬ 
nal Procedure (Act V of 1898). 

Seldt also that accused No. 2 was not guilty of abetment, and s. 108A 
of the Indian Penal Code had no application to the present case. 

Mere intention not followed by any act cannot constitute any offence, 
and an indirect preparation which does not amount to an act which 
amounts to a commencemeut of the offeoce does not constitute 
either a principal offence or an attempt or abetment of the same. 

The intention of either of the accused while they were staying at 
Sholapur did not constitute any oSence and their removal with the 
girl to Xuljapur did not by itself constitute an abetment. QUEESN- 
Empress V. Baku, 24 B. 287 = 1 Bom.L.R 678 

(3) 8s. 298. 504—See ACT IX OP 1890 (RAILWAYS), 24 B. 293. 

(4) Ss. 850. 441, 447—See GRIM PRO. CODE (ACT X OF 1882). 23 B. 494. 

<5) S. 403—See GRIM. PRO. CODB fACT V OF 1898), 23 B. 696. 

Permissive Occupation. 

See LANDLORD AND TENANT, 23 B. 283. 

Plaint. 

See MINOR, 24 B. 238. 

Plea ' 

See Jurisdiction, 23 B. 22. 

Pleader. 

(1) Appointment of a pleader to act as Presidency ^lagistrate—Appoint¬ 

ment not forbidden by tbo Code—Orini. Pro. Code (Aot V of 1898), 
8 . 667—See GRIM. PRO. CODE (ACT V OF 1898), 23 B. 490. 

(2) See HUNDI, 24 B. 360. 

Pleader and Client. 

Pleader’s absence frooi Court owing to ?*is temporary appointment as a Sub¬ 
ordinate Juage-~~’* Necessary cause ”— Peg. 11 of 1827, s. 54.—On 
tbo day fixed for the bearing of a suit, neither the piainliff nor his 
pleader was present ; the defendant not baviog been served was also 
absent. Plaintifi’s pleader, however, sent intimation to the Court 
in writing that he bad been appointed toactas a Subordinate Judge, 
and as be was going tbat day to join bis appointment, he was unable 
to attend tbo Court. He, therefore, requested tbat the case should 
be adjourned till bis return, or tbat a notice bo issued to bis client 
to enable bim to malce tbe necessary arrangements for the couduot 
of bis case. 

ETeld, that the pleader, having been temporarily appointed to act as 
a Subordinate Judge, was unable to attend the Court in consequence 
of ‘*neoessary cause “ within tbe moaning of s. 54 of Reg. II of 
1R27 ; and as be had sent tho necessary notification in writing to 
tbo Court, tbo suit should not bo dismissed, but adjourned for a 
reasonable time. In re NaraYaN SaDASIIIV KALE, 23 B, 057 = 

1 Bom.L.R. 92 ... 

Pledge. 

Eusband and wUc-^Posscssion required for 'oalxd pledge — Contract .Icf (IX 
of 1872), s. 178.—Tbe plaintifi sued to recover from the defendant 
the value of certain ornaments pledged with the defondant by tbe 
plaintiff’s deceased wife. Tho plaintifi and bis wife bad lived togo- 
tber, and tbe latter, with tho knowledge and consent of tho plaintiff, 
had charge of tho jowcl-caso containing tbo ornaments in queation, 
which, however, belonged exclusively to tbo plaintiff. Without 
tbe knowledge or consent of tbo plaintiff his wife pledged these 
ornaments with tbe defendant aa security for tbe repayment of 
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Pt^dge-^iConcluded) . 

certain promissory notes passed by her in favour of the defendant. 
After her death the defendant claimed payment of the promissory 
notes from the plaintiff. The plaintiff refused to pay, and sued 
the defendant for the value of the ornamenta. 

Eeldt that the plaintiff’s wife had not in the beginning, nor did she 
subsequently, acquire such possession as would validate the pledge 
by virtue of the provisions of s. 178 of the Contract Act. To create 
a pledge under that section the pledgor must be in juridical posses¬ 
sion of the goods; mere custody will not suffice. SeAOER v. 
HuKMA Kessa. 24 B, 458=2 Bom. Ii.R. 403 

Policy. 

Bee INSURANCE, 23 B. 737. 

Political Agent. 

See PENAL CODE (ACT XLV OP 1860), 24 B. 287. 

Possession. 

( 1 ) Hindu law—Gift—Gift of moveable property—Delivery of possession 

not necessary if deed of gift be registered-^Transfer of Property Act 
(IV of 1682), as. 123, 129—Registration—See HINDU DAW (GIFT), 
23 B. 234. 

(2) Mahomedan Daw—Gift—Gift if not perfected by possession is invalid 

—Delivery of possession—Possession—Registration—Bee Maho- 
MEDAN Daw (GlFTj, 23 B. 682. 

(3) Suit for possession in Mamlatdar’s Court by person ousted—Jurisdic¬ 

tion—Mamlatdar’s Court—Deoree^Rzeoution—Person ousted in 
execution no party to the decree—See MamIjATDAB’S COURT, 24 
B. 397. 

(4) See Civ. Pro. CODE (ACT XIV OP 1882). 24 B. 345. 

(5) See GRIM. PRO. CODE (ACT X OP 1882). 23 B. 494. 

<6) See Fraud, 23 B. 406. 

(7) See HINDU Daw (Partition), 23 B. 137. 

(8) SeeDANDLORD AND TENANT, 23 B. 283. 

(9) See DIMITATION ACT (XV OF 1877). 24 B. 23, 435, 504. 

(10) See MORTQAOE (GENERAL), 23 B. 614. 

(11) See PLEDGE, 24 B. 459. 

(12) See Vendor and Purchaser. 23 B. 625. 

Practice. 

(1) Appeal—Appeal from a decree in the nature of an award—Case referred 

to the decision of a Court, both parties agreeing to abide by such 
decision—See APPEAL (GENERAL), 23 B. 752. 

(2) Appeal by defendants —O6;6c^ion$ to decree filed by plaintiff—Subsequent 

withdrawal of appeal—Application by plaintiff for leave to appeal^- 
Sufficient cause—Limitation Act ('XV of IS77), s. 5 — Ctv. Pro. 
Code (Act Xiy of 1882^, 5 . 661.—The appellants (defendants) filed 
an appeal against the decree passed in this case on the 30th August 
1898, and on the same day gave notice thereof to the respondents 
(plaintiffs), who on the 28th September, 1896, filed cross-objections 
to the decree under s. 561 of the Civ. Pro. Code (Act XIV of 1882). 
On the 2Dd March, 1899, the appellants gave notice to the respond¬ 
ents that they would not proceed with the appeal. The respondents 
then applied to bo allowed to appeal, alleging that they had from 
the first intended to appeal, but had not done so only because the 
other sido bad filed an appeal. That being so, they had merely 
filed cross-objections. 

Beld, that the application should be granted. It appeared that the 
applicants had intended to appeal and would have appealed, but for 
the fact that an appeal in the suit was already on the file. Under 
these oircumstanoes the applicants showed euffioient cause ” for 
not filing their appeal within s. 5 of the Dimitation Act (XV of 
1877), and were, therefore, not barred by limitation. HURGOVIN- 
DAS V. Jadavahoo, 23 B. 692 = 1 Bom. D.R. 768 
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•Practice— {Continued)» 

(3) Arbitration—Order of reference to arbitration — Civ, Fro, Code (Act 

188*2), s. 506— Jurisdiction—Absence of written auOiority 
to refer .—Sy a Judge’s order consented to by tbe plaintiff and 
defendant this suit was referred to arbitration on the IStb IDeoem* 
ber, 1898> In the following January and February two meetings 
were held before the arbitrator which were attended by the defend¬ 
ant and managing clerk of his then attorney, and he took an ac¬ 
tive part in the proceedings. Subsequently the defendant changed 
his attorney and declined to proceed with the arbitration, contend¬ 
ing that the order of reference was illegal, inasmuch as no 
special authority in writing was given by the parties to their attor¬ 
neys to obtain tbe order, as required by s. 506 of Civ. Pro. Code (Act 
XIV of 1882). He took out a summons to set aside tbe order. 

Feld, (dismissing the summons) that tbe absence of written authority 
did not invalidate the order of reference. ZjUXIMIBAI v. HAJEE2 
WiDlNA CASSUM, 23 B. 629=1 Bom.Ij.R. 617 

(4) Civ. Pro. Code (XIV of 1882), s. 28—Parties—Small Cause Court— 

Jurisdiction—Oaolaratory decree—Civ. Pro. Code (XIV of 1882), 
ss. 278, 283—Attachment of same property in execution of decrees 
obtained by different creditors—Claim made in one suit to attached 
property under s. 27B—Order made under s. 281—Suit by claimant 
to establish right—All attaching creditors made defendants to suit 
—See CIV. PRO. CODE (ACT XIV OP 1882), 23 B. 266. 

(5) Civ. Pro. Code (XIV of 1882), ss. 539, 260—Decree—Execution— 

Charity—Temple—Scheme of management—Failure of trustees to 
carry out—Mode of enforcing proper management—Hemoval of 
Trustees—See CHARITY, 24 B. 45. 

( 6 ) Co77tmission—Application by a defe7tda7it (caveator) to examuie roitnesses 

on c07H77nssion-~—Civ. Fro. Code (Act XIV of 1882), Chap. XXV.— 
Where a defendant (caveatori applied for the issue of a commission 
to examine witnesses, the Judge having regard to the circumstances 
of the case and to tbe principles laid down in Berda7t v. Oree7twoodf 
(1880) 20 Ch. D.. 746, (foot-note 3,) refused the application. 
MOWJl V. HEMCHAND, 23 B. 626=1 Bom.D.R. 384 

(7) Counter-claim—Permission to extend—Sec PRINCIPAL AND AGENT, 

24 H. 403. 

(8) Crim. Pro. Code (Act V of 1898), ss. 269, ol. 3, and 307—Jury—Trial 

by jury of an ofience triable with the aid of assessors—See Crim. 
Pro. code (ACT V op 1898), 23 B. 696, 

(9) Evidence-Documents not objected to in first Court—Appeal—Indian 

Evidence Act (1 of 1872). ss. 13 and 43—Judgments—Judgments 
not inter partes—Admissibility of such judgments—See EVIDENCE, 
24 B. 691. 

(10) Minor—Guardian—Ex-parte decree against minor—Minor’s right to 
sue to set aside cx part*> deoroa—Proof of negligence on the pact of 
tbe guardian — Sue MINOR, 24 B. 547. 

^ 11 ) Minor—Guardian—Guardians and Wards Act (VIII of 1890). ss. 13, 
46 and 39—Duty of District Court to hear all evidence—Decision 
based on evidence taken by a Subordinate Court iilcgal—Bee ACT 
VIII OP 1890 (Guardian and Wardsi, 23 B. 098. 

(12) Partition—Mabomedan law—Practice—Procedure—Joint property— 

Suit for sharo of such property—Share allotted to defendant in same 
suit on payment of Court-fees—See MAHOMEDAN LAW (PARTI¬ 
TION). 23 B. 188. 

(13) Proceduro—Civ. Pro. Code (Act XIV of 1862), s. 297—Execution— 

Sale in execution subject to mortgage—Suit to set aside sale and 
for re-nale of property free from mortgage—So© EXECUTION OP 
Decree, 2.3 B. 759. 

(14) Proceduro—Decree—Ex-parte decree—Appearance of party—Appear¬ 

ance by pleader or rccogniz<»d agent—Appearance only for purpose 
of applying for adjournment—Civ. Pro. Code (Act XIV of 1982), 
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Practice— {Concluded). PAGB: 

8 S. 36, 37, 100, 102 and 103—Presidenoy Small Cause Courts Aot 
(XV of 1662), s. 38—Dismissal for default—Remedy of plaintiff— 

See Civ. Pro. code (act XIV OF 1882), 23 B. 414. 

(15) Procedure—Hindu law—Widow—Maintenance—Decree for mainten¬ 

ance—Sait for alterating the rate of maintenance fised by a decree 
—See Hindu Daw (Widow), 24 B. 386. 

(16) Procedure—Dunatio**-‘Q’UardiaD of the person of a lunatic not compet¬ 

ent to sue in respeot of the lunatic’s estate—Civ. Pro. Code (XIV 
of 1882), 8. 440—Guardian—Right to sue—See DUNATIO, 23 B. 

403. 

(17) Procedure when suit filed in wrong Court—Dekkhan Agriculturists’ 

Relief Act (XVII of 1879), s. 11—Civ. Pro. Code (Act XIV of 1882), 
s. 57) — Jurisdiction — See ACT XVII OP 1879 (DeeehaN 
AGRICDIiTUBISTS’ BEDIEF), 23 B 679. 

(18) Procedure — Witness—Accused person calling as witnesses persons 

charged with him and awaiting a separate trial for same offence—Crim, 

Pro. Code (Act V of 1898), s, 312, cl. 4— Evidence Act (I of 1872), 
s. 132.—The accused D, a ^European British su.bject, was charged 
together with others who were natives of India, under ss. 384, 385 and 
389 of the Penal Code (Act XDV of 1860) with conspiring to commit 
extortion. D claimed to be tried by a mixed jury under s. 450 of the 
Grim. Pro. Code (Act V of 1898). The other accused, who were 
natives of India, then claimed to be tried separately under s. 452. 

The trial of D then proceeded, and at the close of the case for the 
prosecution ho proposed to call as bis witnesses the persons who had 
been charged with him and who were awaiting their trial. They 
objected to bo called. 

Held, that he was entitled to call them as witnesses and to examine 
them on oath. 

The words the accused ” in cl. 4 of s. 342 of the Crim. Pro. Code 
(Act V of 1898) mean the accused then under trial and under 
examination by the Court. QUEEN-RMPRESS v. DuraNT, 23 B. 

. . 213 ... 141’ 

(19) Security for cost — Infant female plaintiff — Civ. Pro. Code (Act 

XIV of 1H82), s. 380.—Unices in exceptional oases, neitheran infant 
female plaiotifi nor bor next friend ought to be required to give secu¬ 
rity for costs. Bai PorEBAI v. Devaji MBaHJI. 23 B, 100 ... 66- 

(20) See Civ. PRO. CODE (ACT XIV OP 1882), 23 B. 623, 756. 

(21) See Grim. Pro. code (Act V of I898j, 23 B. 493. 

(22) See DIVORCE, 23 B. 460. 

(23) See EVIDENCE, 24 B. 43. 

(24) See HINDU LaW (PARTITION), 23 B. 184. 697. 

(25) Bee IN.TUNCTION, 23 B. 786. 

(26) See INSOLVENCY, 23 B. 474. 

(27) See LIMITATION, 23 B. 442. 

(28) See LUNATIC. 23 B. C53. 

(29) See Minor. 23 B. 620. 

(30) See SURETY. 23 B. 478. 

(31) See Valuation. 23 B. 48C. 

Presumption. 

Death—Presumption of—Evidence—Evidence Act (I of 1872), ss. 107 and 
108 —Person not beard of for seven years—See EVIDENCE, 23 B. 

296. 

Principal and Agent. 

(1) Agent — Revocation of authority—Interest of agent in property—Exercise 
of authority so as to bind prhicipal—Cofttract Act (IX of 1872), ss. 

201,202, 203 — Counter claitn—Permission to sxfend—Prucfics.—The 
plaintiff received iostructions by letter from the defendants to pur¬ 
chase cotton on their behalf. This letter was received by the plaintiff ■, 
before a telegram sent by the defendants the next day revoking the 
order reached him. The plaintiff replied by letter stating that the 
telegram bad arrived too late and that the purchase had already 
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Principal and Agent— {Concltided)., 

been made. In faot, tbe plaintiff bad merely appropriated to the 
defendants a contraot entered into by himself with a third party 
the day before the defendants* order reached him. 

Seld, that the telegram was a revocation of the order contained in the 
tetter of the previous day. 

ELeld, further, that the plaintiff had no such interest in the subject- 
matter of the agency as to prevent its termination ; nor had he 
exercised bis authority so as to bind his principle, no contractual 
relation with any third person having been created before the receipt 
of the telegram. 

The defendants owing to their ignorance of the true facts did not 
include in their counter claim certain sums paid by them to the 
plaintiff in part payment of the alleged losses incurred in respect of 
the purchase and re-sale of the aforesaid cotton. 

Held, that the lower Court (RusSE:rii:<. J.) bad rightly permitted the 
defendants to put in a supplemental written statement extending 
their counter claim so as to include these items. LiAKHMICHAND 
V. CHOTOORAM, 24 B. 403«»2 Bom. li.R. 778 

(2) Guardian — Minor—Loan obtained by guardian as such—Ljiability for 
such loan—Warranty by guardian of authority to borrow—Misre¬ 
presentation on a point of law—Contract Act (IX of 1872), s. 235 — 
Guardian’s liability — Warranty—Breach of warranty —Suit on 
warranty—See WARRANTY, 24 B. 166. 

Privileged Communication. 

SeelDBFAMATION, 24 B. 13. 

Privity. 

See IjIMITATION ACT (XV OP 1377), 24 B. 504. 

Probate. 

( 1 ) Wtll — anc-u,paiive ivill of a ZIa7tomedan — Probate <tnd Administration 

Act (V of 1881), $s. 3, 24, 25, 26, C2—I'7t<2tan Succession Act (X of 
1865;, s. 244 and Ch. IX —Probate may be granted of a nuncupative 
will. R'i MaRIAMRAI, 24 B. 8 = 1 Bom. L. R. 715 ... 

(2) See Bank of Bombay, 24 B. 350. 

Procedure. 

(1) Widow — Maintenance—Decree for maintenance— Suit for altering the 

rate of main tenanco fixed by a decree—Practice—Procedure—Hindu 
law—Spe Hindu Law (Widow), 24 B, 380. 

(2) Sc' Act XVII OP 1879 (DEKKHAN AORICULTUBISTS’ RELIEF), 23 

B 679. 

(8) Act IV OF 1893 (PARTITION!, 23 B. 77. 

(4) See ClV. PRO. CODE (ACTXIVoF 1882), 23 B, 756. 

(6) See DIVORCE. 23 B. 460. 

(6) See Execution of Decree, 23 B. 769. 

(7) See Insolvency, ‘23 B. 474. 

(8) See Lunatic. ‘23 B. 403, 653. 

(9) See RI.MIOMEDAN LAW (I>ARTITION), 23 B. 188. 

(10) See MINOR, 23 B. 620. 

(11) Sco Practice, 23 B. 213. 

(12) Sec SURETY. 23 B. 478. 

Promissory Notes. 

Forgery_No title through forgery —Shares, debentures. Govornment 

promissory notes bearing a forged indorsement — Holder has no title 
—Oovernnient promissory notes surrendered for renewal—Title to 
renewed notes—Koglisb Bills of Hxchango Act (Stat. Afy and 46 Viet, 
o. 61> - Nejzotiahb? Instruments Act (XXVI of 1881)—Holder in duo 
cour.seSee FORClEllY, 24 B. 05. 

Pujari. 

(1) See oiv. PRO. CODE (ACT XIV OF 163‘2>. 23 B. 650. 

(2) See D URISDICTION, 23 B. 122. 
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Railway. 

Railways Act (IX of 1890), s. 12—Accommodation works—‘Water*works— 
Municipality of Bombay—Right to enter on land of Railway Com¬ 
pany to lay pipes, &c.—Bombay Municipal Act (Bombay Act HI of 
1888), S8. 222, 65—See WatER-WOBKS, 23 B- 358. 

Railway Company. 

Negligence—Negligence of Railway Company in leaving door of railway 
carriage open or unfastened—Hurt caused to pasaenger while trying 
to secure door, —Leaving the door of a railway carriage open or 
unfastened amounts to negligence on the part of a railway company, 
and the company is liable for any injury caused thereby to a 
passenger. 

If any inconvenience or danger is caused by the negligence of the 
company, a passenger may lawfully attempt to get rid of such 
inconvenience or danger, provided that in doing so he runs no 
obvious risk disproportionate to the inconvenience or danger, and is 
not himself guilty of any negligence ; and. if in such attempt he 
is injured, tbe company is liable in damages. 

The door of a railway carriage attached to a train running from Poona 
to Bombay was left open or unfastened when the train left the 
Ehaodala station. The plaintiff was then asleep in the carriage, 
^le subsequently awoke wben tbe train was passing through a tunnel 
and found that the whole of the door, which opened outwards, had 
been torn away from its hinges, except the upper part or sunshade, 
which was dapping backwards and forwards against the side of tbe 
tunnel and the door-post of the carriage. In attempting to secure 
it, the top of the plaintifi’s fiugec was torn away and tbe bone of 
one of his fingers fractured. 

Held, that the injuries wore caused by the negligence of the Railway 
Company and that the plaintiff was entitled to damages. Bromley 
V. G. I. P. RAILWAY Company, 24 B. 1 = 1 Bom. L.R. 254 

Ratification. 

See Minor, 23 B. 146. 

Receipt. 

(1) See Registration. 24 B. 609. 

(2) See Stamp act (I of 1879), 23 B. 64. 

Receiver. 

(1) Subordinate Judge, power cf, to appoint—Apoeal from order of refusal 

of Subordinate Judge — Jurisdiction — Civ, Pro. Code {Act XIV of 
1882), ss. 503 and 606.-—A Subordinate Judge, wben considering 
tbe expediency of tbe appointment of a receiver, is acting under 
8, 503 of the Civ. Pro. Code <Aot XIV of 1882) as explained by s. 606. 
When ho does appoint, hia order ia passed under s. 503. and wben 
he refuses to take the necessary step preliminary to appointment, 
bis order is also made under that section. An appeal lies from such 
an order made by a Subordinate Judge. Ciroumstanoes under 

wbtcb a receiver isappointed, considered. SANOAPPA v. SHIVBA- 

SAWA, 24 B. 38=1 Bom. L. il. 602 

(2) See Charity, 24 B. 60. 

Reference. 

See Small Cause Court, 24 B. 3io. 

Registration. 

(1) Receipt Receipt by mortgagee setting forth settlement of mortgage 
amounts—Nvidenca Act {I of 1872). s. 92. cU 4.—Registration Act 
{III of 1877). s. 17, cl. (6), Exception (n). 

In 1876 certain lands were mortgaged for Rs. 676. The mortgage 
bond provided that the mortgagee was to enjoy the rents and profits 
in lieu of interest on Rs. 476, and that tbe remaining Rs, 200 were 
to carry interest at 6 per cent, per annum. 

In 1880 a receipt was passed by the mortgagee to the mortgagor reciting 
that on taking accounts Rs. 625 were due on account of tbe mort* 
.gage, that Rs. 100 were paid on the day of the receipt, that a further 
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Reg^At ration— {Concluded)^ 

sum of Rs. 100 was to be paid in a month and a half, and that the 
rents and profits of the property were in future to be taken for inter* 
eat on the balance of Rs. 335 only. 

In 1896, the mortgagor sued for redemption, and relied on the receipt 
in support of his case. 

B.eld that the receipt did not require registration. It purported to be 
a mere settlement of accounts and was not intended to modify or 
supersede the original mortgage contract. Clause 4, s. 93, of 
the Indian Evidence Act (1 of 1872) had therefore, no application 
to the case. LaksHMAN v. OAMODAB, 24 B. 609 — 2 Com .Ij.R. 422. 

(2) Registration Act (III of 1077), s, 17, cl. (6)— A6‘signme7tt — Assign77t€nt 

of a right to recover assessTneTtt. —A passed to B a document by 
which he assigned his warn rights over certain lands held by 77iirasi 
tenants* including the right to recover the assessment fixed on them 
at Rs. 40 a year and also the right of succession to the full owner¬ 
ship of the lauds, should tii&7tiirasi tenure on which they were held 
come to an end. 

Held, that the document purported to assign aright, title and interest 
in immoveable property of the value of more than Rs. 100, and. as 
such, reouired registration under cl (b) of s, 17 of the Registration 
Act (III of 1877). AnanDBAO v. JOTI, 24 B. 615 = 2Bom. ti. R 427. 

(3) See Hindu Baw (Gift), 23 B. 234 , 

(4) See MahomeDAN Law (GIFT), 23 B. 682. 

Registration Act (XX of 1866). 

S. 3—See TbEBS, 24 E. 31. 

Registration Act (111 of IS77). 

(11 S. 17 (b)—See ReQISTBATION, 24 B. 616. 

(2) S. 17. cl. (6). Excep. <n)—See REQISTBATION, 24 B. 609. 

Regulation II of 1827 (Bombay, Caste-questions. Pleaders). 

(l) See ACT VIII OF 1890 (GUARDIAN AND Wabds), 23 B. 698. 

42) a. 21 — See JURISDICTION, 23 B. 122. 

(3) S. 64—See PLEADER AND CLIENT. 23 B. 057- 

Regulation IV of 1827 (Bombay, Civil Courts Law to be Observed). 

S. 26—See EaSEAIENT, 23 B. 666. 

Regulation V of 1827 (Bombay Acknowledgment of Debts, Interest. 

Mortgages). 

S. 15, cl. 3 —800 Mortgaqe (Sale), 23 B. 7R1. 

Regulation XVI of 1827 (Bombay. Collection of Land Revenue). 

See VATAN, 21 B. 484. 556. 

Release- 

Soo MINOR, 23 B. 146. 

Relief. 

See Civ. Pro. code (act XIV of 1882), 23 B. 75G. 

Religion. 

Native Christians —Change of religion—Law applicable to converts—Success 
gjy,,— Inheritance. —Where, in conscrjueuce of the conversion of a 
per>:on from oao form of religion to another, the question arises 
as to the law to bo applied to .such person, that question is to be 
determined not by .'iscertaioiog the law which was applicable to such 
person prior to the conversion, but by ascortaining the law or 
custom of the class to which such person attached himself after 
convecsiou and by v/hich he preferred that bis succession should be 
governed. LastINQS v. GONSALV'ES, 23 B. 539 = 1 Bom. L.R. 53. 

Remand. 

See Grim. Pro. Code (act X of 1882), 23 B. 32 . 
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Re>marriage. . Paqs£ 

Widow Re-marriage Act (XV of 1S56), ss. 2 and 3—Sindu law—Adoption 
—Gift of a son in adoption by a widow after her re-marriage—See 
HINDU Law (ADOPTION), 24 B. 89 

Remuneration, 

See Guardian, 24 B. 95. 

Rent. 

(1) See ACT I OF 1880 (BOMBAY KHOTI SBTTDGMBNT), 24 B. 489. 

(2) See LANDDOBD AND TENANT, 23 B. 15. 510. 

(3> See STAMP, 24 B. 267. 

Rent-note 

See LIMITATION ACT (XV OP 1877), 24 B. 604. 

Residuary. 

See MaHOMEDAN LAW (INHERITANCE). 24 B. 1X2. 

ResJudlcata. 

(1) Civ. Pro. Code (Act XIV of 1882). s. 13—Court of competent juris¬ 

diction—See CiV. PRO. CODE (ACT XIV OP 1832), 24 B. 456. 

(2) Civ. Pro. Code (Act XIV of 1882), ss. 18 and 14—Consent decree— 

Partners—Joint contract—Liability of partners—Joint liability— 
Judgment recovered against one partner—Judgment of a foreign 
Court—See PARTNERS, 24 B. 77. 

(3) Execution—Orders in execution proceedings—Withdrawal of appli¬ 

cation for execution—Effect of suob withdrawal—Date of issuing 
notice ”, meaning of the words—Execution of decree—Limitation 
Act (XV of 1877), art. 179, ol. 5—See LIMITATION ACT (XV OF 
1877). 23 B. 36. 

(4) Former decree in favour of plaintiff, but issue as to adoption found 

against him—See EVIDENCE. 23 B. 296. 

(5) Possessory suit in Mamlatdar’s Court—Dismissal of suit by I^Iamlat- 

d#r on tbe merits—Subsequent suit in Civil Court under s. 9 of the 
Speoifio Relief Act (I of 1877)—Mamlatdars* Act (Bom. Aob III of 
1876), 8. 18—Specific Belief Act (f of 1877), a. 9—See ACT III OF 
1876 (Bombay MamlatdArs’ Court), 24 B. 25i 

(6) Suit by C for mesne profits as devisee of land under will of A—Will 

held valid and C's claim allowed — Application by O as legal 
representative of A for execution of decree obtained by A—Question 
of validity of will again raised—Civ. Pro. Code (Act XIV ot 1882), 

8 . 244—See CiV. Pro. CODE (ACT XIV OP 1882), 23 B. 636. 

(7) See Minor, 24 B. 547. 

Restitution of Conjugal Rights. 

(1) Husband and wife—Maintenance order obtained by a wife against 

husband—Subsequent decree for restitution of conjugal rights ob¬ 
tained by husband —Effect of such decree on previous order of main¬ 
tenance—Crim.fPro. Code (Act X of 1882), s. 488—Maintenance 
—See HINDU Law, Maintenance. 23 B. 484. 

(2) Husband and wife—Suit for possession of wife—Wife herself defendant 

—Limitation—Limitation Aot (XV of 1877), sob. H, art- 35—De¬ 
mand and refusal—Continuing cause of action—Limitation Aob 
(XV of 1877). 8. 23—See Husband and Wife, 23 B. 307. 

(3) See PARSIS, 23 B. 279. 

Restraint of Trade. 

Contract Act (IX of 1872), s. 27—Injunotion—Contract in Zanzibar— 

Contract for personal service—Contract not to practise as physician 
—Construction—See INJUNCTION. 23 B. 103. 

Resumption. 

( 1 ) Service lands—Mere non.performance of service does not make the 

holding adverse—Adverse possession—Limitation—See SERVICE 

Lands, 23 B. C02. ' 

(2) See SERVICE TENURE, 24 B. 482. 
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l^evenue Commissioner, 

See LimI'TATION Act <XV of 1877), 24 B. 435. 

Revenue Survey. 

See Limitation act (XV op 1877). 24 B. 436. 


Review. 

(1) See Grim. Pro. Code (act X op 1882), 23 B. 60. 
(2 See Minor. 23 B. 620. 

Revision. 

See Orim. Pro. Code (Act X op 1882), 23 B. 60. 


Right of Way. 

(1) Right of way enjoyed for agricultural purpose—Change of use—In¬ 

crease of servitude—In junction-Easenaent-^Basenaents Act (V of 
1662)—See BASEMENT, 24 B. 188. 

(2) See EASEMENT, 23 B. 596. 

(3) See Evidence, 24 B. 43 . 

(4) See SPECIFIC REDIEP ACT (I OF 1877), 23 B, 673. 


Right to sue. 

(1) See Civ Pro. Code (act XIV op 1882), 23 B. 659. 

(2) See Hindu law (Joint Famidy), 24 B. 123. 

(3) See LUN.^TIC, 23 B. 403. 

(4) See Mahomedan Law (Wakf). 24 B. 170. 

(5) See Minor, 24 B. 238. 547. 


Riparian Owners. 

(1> Rights of—RIamlatdar—Jurisdiction—Mamlatdars* Act (^m. Act III 
of 1876), s. 4—Water—Water-course—See WATER, 23 B. 606. 

(2) Rights of —Water.course—Bombay Irrigation Aot (Bom. Act VII of 
1879). s. 48—Leakage water—See MAML.ATDAR, 23 B. 761. 


Riparian Proprietors. 

See JURISDICTION, 23 B. 47. 


Sadavart. 

See CiV. Pro. CODE (ACT XIV OF 1882), 23 B. 659. 


Sale. 

(1) See Civ. Pro. code (act XIV 23 B. 181, 723. 

(2) See I,IMITATION ACT (XV OP ^46. 

See Vendor and purchaser, 23 B. 525. 

Sale Certificate. 

See Civ. Pro. code (act XIV of 1882), 24 B. 120. 

Salt. 

Beo ACT IT OP 1890 (Bombay, Salt), 23 B. 788. 


Salvage. . , . 

Amount of salvage awarded— Mode of estimating ealvago eorv.cog--Alloca. 

tion of salvage amongst officers and crew—Costs Bail Shipping 
_ Sqc SHIPPINO, 24 B. 65. 


Sanction to Prosecute. 

See Grim. Pito. Code (act X of iss2), 23 B, 60. 

Satta Transactions. 

SeeWAOER, 24 B. 227. 


Scheme. 

See CH.'wRITY, 21 B- 45, 50. 

Secretary of State. 

800 LIMITATION ACT (XV OK 1877). 24 B. 435 

Security. 

See Practice, 23 B. lOO. 
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Security to keep peace. 

See CBIM. PBO. GODB (ACT X-OF 1882), 23 B. 32. 


(1> Alteration of sentence—Grim. Pro. Code (Act X of 1832), a. 423— 
Appellate Court—Powers of appellate Court to enhance sentence— 
See CrI&I. PbO. CODB (ACT X OF 1882), 23 B. 439. 

(2) Indian Penal Code (Act XDV of 1860) a. 71—Orim. Pro. Code (Act V 
of 1898), s. 35—Conviction of several ofiences at one trial—one 
sentence only to be passed in such oases. See CbiM. PRO. CODES 
(ACT V OF 1898), 23 B. 706. 


Service. 

See CBIM. PRO. CODE (ACT V OF 1898), 24 E. 527. 

Service Lands. 

Mere non-ferformaizee of service does not make the Holding adverse—Adverse 
possession — Zjimitation — Resumption. —Where lands are held as re* 
muneration for services, the fact that no services have been perform¬ 
ed does not of itself make the holding adverse. To make the 
holding adverse there must be a refusal to perform service or a claim 
to bold the lands free of service. KOMAROOWDA v. BHIMAJI, 
23 B. 602=1 Bom. L.R. 61 

Service Tenure. 

Land ^Tenure—Service tenure — Non^periormance of service—Payment of 
assesstnent by mortgagee—Change of title — Redemption—Besumption. 
—Plaintiff was the holder ot certain inam lands, which were 
exempted from payment of assessment in consideration of his 
rendering certain services to Government. 

In 1873 the lands were mortgaged to defendant, on condition that he 
was to enjoy the usufruct in lieu of interest. 

In the famine of 1676 plaintiff left the village, and as no service was 
rendered, Government appointed another person to perform the ser¬ 
vice and demanded payment of the full assessment from defendant. 
Defendant paid the assessment and continued in possession. But 
Government did not forfeit the bolding, and the lands continued, 
as before, in plaintiff’s name in the vatan register. 

In 1896 plaintiB filed a suit to redeem the lands. 

Held, that, in the absence of a declaration of forfeiture of the bolding, 
the steps which Government took to recover the assessment in lieu of 
service bad not the effect of creating any change of title, and that 
the plaintiff was, therefore, entitled to redeem. Bhima v. BaGBA- 
VBNDBACHARTA, 24 B. 482 = 2 Bom. L. R. 211 

Servitude. 

See Basement, 23 B. 595. 

Settlement Register. 

See Khot, 24 B. 533. 


(1) Registration and transfer of shares—‘Rights of surviving co-parooners 

—Necessity of probate or letters of administration—-Presidency 
Banks Act (XI of 1876), ss. 20, 22 and 23—Bank of Bombay—See 
Bank op Bombay, 24 B. 350 

(2) See COMPANY, 23 B. 685. 

(3) See Forgery, 24 B 65. 

Ship. 

(1) See Insurance, 23 B. 737. 

(2) Bee SHIPPING. 23 B. 551. 

Shipper. 

See Shipping, 23 B. 651, 
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^tftipping. 

(1> Charter-party—Bill of lading — Freight—Rate of freight in charter- 
party—Contract by sub-cJuirterer with shipper for freight at lower 
rate—Refusal by captain to sign bills of lading at lower rate than rate 
in chat ter parly—Payment by shipper of difference under protests — 
On 3cd Maroh 1896. KarAmsi Dharsi aod Co., a firm of freight job> 
ber$4 ia Hombay, ooDtraoted to provide the plaiotiffs with’freigfat for 
3.000 tons of cargo to Liverpool at 16s. Gd. per ton in a steamer to 
be subsequently named, and on the same day banded to the plaint¬ 
iff^ three shipping orders addressed to the captain of the ship, the 
name of which was to be afterwards inserted. In these shipping 
orders the higher and lower rate clause was as follows :—'* Bill of 
lading if required at lower or higher rate. diSerence payable here as 
customary.” This clause the plaintiffs struck out from each of the 
shipping orders according to their usual praotice. On 11th May 
1893. the defendants chartered the steamship “ Paddington ** of 
whioh they were also the owners’ agents in Bombay, and on the 
12th May assigned a half share of their interest under the charter- 
party to Karamsi Oharsi and Co. By the charter-party a full and 
complete cargo was to be loaded, and the freight was to be £1-10 
per con. The captain, however, was authorized to sign clean bills 
of lading at any rate of freight required by the charterers without 
prejudice tc the charter-party, but at not less than the chartered 
rate, unless the difiorenoe was paid io cash before sailing. 

Karamsi Dharsi and Co. having thus sub-chartered the ** Paddington ’* 
declared that steamer to the plaintifis for 2.747 tons of cargo under 
their contract of the 3rd March 1898. and the name of the steamer 
was then entered in the shipping orders for that amount of oargo. 
The plaicitifin thereupon commenced to load a cargo of wheat. By 
the 2t8t June, 2.100 tons had been put on board ; mate’s receipts 
were given to the plaincifls and bills of lading were prepared by 
them, stating the rate of freight to be I 65 . Gd. per ton as per the 
shipping orders, and were presented for signature to the captain. 
Me refused to sign them unless the difference between 16s. 6 d. and 
the chartered rate. viz*. £ 1 - 10 . was paid to him as provided in the 
charicr-party. The plaintiffs thereupon refused to ship any more 
cargo and d-^manded the return of the oirgo already shipped on 
board the ** Paddington.” On Che 24th June the ** Paddington ” 
sailed from Hombay, the captain having previously authorized the 
defendants to sign bills of lading for him after his doparture pro¬ 
vided thev wore in accordance with the charter-party. After some 
delay the plaintifis on the '29ch Juno accepted bills of lading foe 
the 2,100 tons at £ 1-10 and paid under protest the diCforcnoe be¬ 
tween that rate aod their contract rate'(! 6 s. Gd.) and certain other 
sums for which the defendants as agents for the owners claimed a 
lien. The plaintiffs now sued to recover from the defendants the 
amount so paid under protest. The defendants contended that as 
agents for owners they were justified io refusing to give bills of 
lading until the sums due and for which they claimed a lien were 
paid. 

Held, that the defendants had no lien for the sums paid and that tbo 
plaintiffs were entitled to recover the amount claimed. 

Fer Candy, J-—The plaintiff-* were entitled upon demand to have tbo 
said 2.100 tons ro-dolivered to thorn by the captain. On 20th June 
the plaintiffs were ontitled to clean bills of lading at 30s-, and the 
sum paid by them under protest in order to obtain such bills of 
lading was recoverable by them. Under tbo circumstances tbo 
defendants had no lion for freight aud demurrage. 

Per StARDINQ. J.—Tbo captain was justified in refusing to re¬ 
deliver tbo said 2,100 tons. Tbo plaintiffs were entitled to clean 
bills of lading at 30s., aod there was no lien for freight and demur¬ 
rage io respect of which tbo plainiiffs ha 1 paid under protest the 
sum claimed by defendants. KaDDl BROTHERS v. OilAlillLiDAS 
LAJlitjUBH Ai, 23 B. 651 = 1 Bom. L. It. 319 

(2) Salvage — Amotint of salvage awarded — Mode of estimating salvage ser¬ 
vices — Allocation of salvage amongst ofliccrs atui crew—Bail — Coats, 
—On the 13tb August 1808, the S.S. '* Cashmere,” being (as found 
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Shipping— (Concluded). , 

by the Oouct) in a position of risk and hazard, which by a change 
in the weather naight have at once become one of danger, was in 
need of assistance which the “ Naseri ” afforded her. The services, 
however, rendered by the “ Naseri ** were not of an extraordinary 
or protracted character. The owners of the “Naseri” sued olaim- 
ing Bs. 1,00,000 for salvage services and the master and crew of 
the “ Naseri ” filed a second suit claiming Rs 50,000. The defend- 
ant ship paid into Court Ra. 5,000 for the owners of the “ Naseri ” 
in the first auit, and Bs. 2,257 for the crew in the second suit. The 
value of the S 8. “Cashmere” was Rs. 78,000 and that of the 
cargo on board was Rs. 56,510. 

Held, that the amount paid into Court by the defendant ship was 
sufficient for the salvage services rendered. 

Beldf also, that the cargo was liable in the same proportion. 

Principles regarding (a) salvage generally. (&) allocation of salvage 
amongst officer and orew, fc) costs, and id) bail discussed. BOM¬ 
BAY AND PERSIA STEAM NAVIGATION COMPANY V. S.S. “ CASH¬ 
MERE,” 24 B. 65=1 Bom. L.R. 567 

Small Cause Court. 

(1) Jurisdiction—Declaratory decree—See CiV. Pro. CODE (ACT XIV 

OF 1892). 23 B. 266. 

(2) Sinall Cause Courts Act. Provincial (IX of 1887), s. 25— Civ, Pro. 

Code (Act JCIV of 1862), s. 203— Decree not according to 'latu—- 
Substantial failure of justice—Interference under extraordinary 
Jurisdiction. —The plaintiff, a Hindu widow, sued for Rs. 74-4-0, 
being the balance due on an account. She called six witnesses to 
prove her claim. The defendant did not appear to defend the 
suit. The Judge, however, dismissed the suit, the only judgment 
recorded by him beiog as follows “ Claim not proved. Claim 
rejected with costs.” The plaintiff thereupon applied to the High 
Court under its extraordinary jurisdiction, and the above decree 
was set aside, and a decree passed for the-plaintiff with costs. 

Bold, that the decree being founded on a judgment not in accordance 
with s. 203 of the Civ. Pro. Code fAot XIV of 1882), was not 
according to law, and, therefore, the High Court under s. 25 of the 
Provincial Small Cause Courts Act (IX of 1887) had jurisdiction to 
pass such order in the matter as it thought fit. 

Per Parran, C.J.—In a case where there is nothing to excite sus- 
pioioQ, and whore the plaintiff had given suoh proof of her claim 
as the law requiros, the plaintiff is entitled, and this Court is 
entitled, to have some indication from the Judge of the point upon 
which ho dismisses the suit, to show that be is not acting from 
mere caprice or in ignorance of the rules of law whioh regulate the 
proof requisite to establish a plaiutiff’s claim. 

Per Fudton, J.—The ground on which I would base our decision 
is that the error under s. 203 brings the case within our jurisdic¬ 
tion. and that the case being thus before us wa are entitled, on 
being couviuced that <a failure of justice has occurred, to pass an 
order which will rectify the mistake. BAI JASODA v. BaMANSHA, 
23 B. 334 

(3) Small Cause Courts Act, Protyincial <IX of 1887), ss. 27 and 33-^Decree 

passed by a Subordinate Judge invested 7oith the Jurisdictio7i of a 
Small Cause Court—Finality of such decree— Appeal—Civ. Pro. 
Code (Act XIV of 1982). ss. 622 and 646 ^A —Peference. —A Sub¬ 
ordinate Judge, invested with the jurisdiction of a Court of Small 
Causes, tried a suitunder his Smalt Cause Court powers, and passed 
a decree in plaintiff’s favour. The dofoodant appealed against the 
decree, and the appellate Court, being of opinion that the suit was 
not of a nature cognizable by a Court of Small Causes, reversed 
the decree and remanded the ease to the Subordinate Judge for trial 
under his ordinary jurisdiction. Thereupon the Subordinate Judge 
made a reference to the High Court under s C46-A of the Code of 
Civil Procedure (Act XIV of 1862). 
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3nsall Cause Court— {Ooncluded). 

thait the ref^reiaoe was hot* Authorised by the provisioos of 
s. 646>A of the Code, as it applied- to a case before judgmeot. 7he 
Sigh Court oould, however, deal with the? » matter under b. 622 of 
the Code. 

Held, also, that the suit having been Uriod by the Subordinate Judge 
n the exercise of bis jurisdiction as a Judgb of a Court of Small 
Causes, the decree was final, and not appealable to the Distriot 
Court. The only remedy open to the aggrieved party was to apply 
to the High Court under s. 25 of Act IX of 1887. OlWALIBAI v. 
SaDASHIVDAS. 24 B. 310=1 Bom. L. R, 836 

(4) See Oiv. Pro. Code: (Act X£V op 18^2), 23 B. 382, 716. 

Smoking:. 

Indian Railways Act (IX of 1890), s. 110—“ Compartment.” meaning of 
the word—Sao AOT IX OP 1890 (RAILWAYS), 24 B.‘293. 

Special Judg:e. 

See ACT XVII OP 1879 (DEKKHAN AOBlOUriTURISTS’RErjIEP). 23 B. 321. 

Specific Relief Act (I of 1877). 

(1) S. 9—Res judxcaia —Possessory suit in jMamlatdar's Court—Dismissal 

of suit by M»mlatdar on the morits—Sub-9oquent suit in Civil Court 
under s. 9 of the Soecifio Relief Act (L of 1677) — Mamlatdars’ Act 
(Bom. Act III of 1876), a. 18—9“o ACT III .OP 1«76 (Bombay 
MAMLATDARS* courts). 24 B. 251. 

(2) S. 9 —Riglif of way — ItTtmovenble property - Right of way is not immove¬ 

able property within the meaning of s 0 of the Act .—A right of way 
is not ** immoveable property ” within the meaning of s. 9 of the 
Spscifio Relief Act (I of 1877). DTANOAriDAS v. JewaNRAM. 23 
B. 673 = 1 Bom. L. R. 167 

(3) S. 39— Limitation Act <XV of 1877), seh. II, art. 9 I— Sxcit to cancel 

a void or voidable instrument-^Reasonable apprehension of serious 
injury — Ltimitation. —Any person against whom a written instru¬ 
ment is void or voidable, who has reasonable apprehension that 
such instrument, if left outstanding, may cause him serious injury, 
may sue to have it rancullcd. The teat is ‘‘reasonable apprehension 
of serious injury. ” Whether that exists or not, depends udoq the 
circumstances of each case. It cannot be laid down, as a rule of 
law, that in no case can a man, who bas parted with tbo property 
in respect of which a void or voidable instrument exists, sue to 
have suoh instrument cancelled. Kotrabassappaya v. Cren- 
VIRAPPAYA, 23 B. 375 

(4) Ss. 39. 42—See FRAUD, 23 B. 406. 

(5) S. 42—See CIV. PRO. CODE (ACT XIV OP 1882), 23 B. 266. 

(6) 8. 42—See HINDU DAW (ADOPTION), 24 B. 260. 

(7) S. 42—See M^HOMEDAN Law (WakF), 24 B. 170. 

(8) B. 67—See INJUNCTION, 23 B. 103. 

£take-holder. 

See LIMITATION ACT (XV OP 1877), 24 B. 23. 

Stamp. 

(1) Sale of leasehold property — Rent reserved not liable to ad valorem duty 

_ Stamp duty leviable only 07i the actual consideration money — 

Stamp Act (II of 1899), ss. 24, 25, sc/i. /. art. 63.—Certain le^ee- 
hold property demised by the Secretary of State for India to the 
original lessee for a term of 999 years at the yearly rent of 
Rs. 3911 O was assigned to tbe trustees of a obarity for Iho sum 
of Rs 1 02,000, the trustees covenanting on their part to pay tbe 
rent reserved by the original lease The deed boro a stamp of the 
value of Rs. 1.020; R^«• 1,02.000 having been assumed to be tbe 

coosideration for the transfer. The Collector of Bombay referred 
to the High Court the question whether, under s. 24 of the Stamp 
Act (Act II of 1899), the payment of the root reserved by tbo deed 
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Stikiiip— (Concluded). 

should not be takm as part of tlie * ooasideratioo* in-respect where* 
of the transfer was chargeable with od valorem duty. 

Held, that the ad valorem duby was only payable on the oonsideratioD 
actuvlly mentioned in the conveyance (viz., the amount of the 
purchase money). In re INDIAN STAMP AOT, 1899, s. 57, 

24 B. 257 = 2 Bom. Tj. R. 401 

(2) See HUNDI, 24 B. 360. 

(3) See Stamp act it op 1879). 23 B. 64. 

Stamp Act (I of 1879). 

S, 3 (17)— Recetpt — Memorandum of payment — Document containing no 

acTcnowUdgment of payment not a receipt—No etamp necessary for '• 
excch document —A made a payment of Rs. 22 to B. At A’s request 
C made a memorandum in. writing to the following efiect :—** B 
has received Rs 22,’* but affixed no stamp to it. Re was charged 
and convicted, under s. 61 of the Indian Stamp Act (I of 1879), for 
not affixing a receipt stamp to the memorandum. 

Held (reversing the onaviotion) that the memorandum was not a 
receipt. T>> constitute a receipt within the meaning of s. 3 (17) 

of the S'-amp Act. there must bean acknowledgment, either express 
or implied, of the receipt, and not a mere statement that money 
was received. 7n re J4MNADAS HARINARaN, 23 B. 54 

Stamp Act (II of 1899). 

Ss. 24, 25, and art. 63, sch. I—See STAMP. 24 B. 257. 

Statute I 4, Qeo. Ill, C. 48. 

See INSURANCE, 23 B. 191. 

Statute 3 & 4 VIct., C. 27. 

S. 25—See MORTaAQU (GBNGBAD), 23 B. 614. 

Statute 8 di:9 VIct., C. 106. 

See Insurance, 23 B. i9i. > 

Statute S & 9 Viet., C. 207. 

Ss. 68 and 71—See WATER-WORKS, 23 B. 358. 

Statute I I & 12 Vic.. C. 21. 

Ss. 47, 56—See INSOLVENCY, 23 B. 474. 

Statute 20 6: 2 1 Viet.. C. 85. 

(1) S. 32—See ACT XV OP 1865 (PARSI MARRIAOE AND DIVORCE) 24 

B. 465. 

(2) S. 65—S?e DIVORCE, 23 B. 460. 

Statute 21 & 22 Vic.. C. 108. 

8 . 17—See DIVORCE, 23 8 . 460; 

Statute 23 ifr 24 Vic., C. 144. 

8 . 7—See DIVORCE. 23 B. 460. 

Statute 29 A 30 Vic., C. 32. 

S. 3—See DIVORCE. 23 B. 460. 

Statute 35 & 36 Vlct.. C. 94. 

B. 16, eub s. 2—See ACT XI OP 1878 (ARMS), 24 B. 423. 

Statute 45 & 46 Vie.. C. 61 . 

See Forgery, 24 B. 65. » 

Step-in-aid of Execution. 

( 1 ) Execution—Surety—Ijimitation Act (XV of 1877). eeh. 11 , art. 179, 

Expi. I —Liability of surety in execution—Application for execution 
against. :> surety when a etep-io-aid of execution against a principal 
—Mode of enforcing payment against a surety—Practice —Prooedtiro 
—See SURETY, 23 B, 479. 

(2) See limitation , AOT (XV’op 1877), 23 B. 311. , . 
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Inheritanco—Helfgion—IT-^tive Christians—Cbanec^ of religion—-I^aw appli> 
cable to converts—^See REmaiOK, 23 B. dS9. 

Succession Act (X of 1865). 

(1) 8ee Minor, 23 B. 146. 

(2> See HBLIOION, 23 B. 539. 

(3) B. 93 —See WlZ.!/, 23 B. 80. 

<4> 8. 244 and Ch. IX—See Probaxe:, 24 B. 8. 

Succession Certificate Act (Vll of 1889). 

8 . 4—See PBOBATB, 24 B. 8. 

Summary Settlement. 

See ACT V OP 1879 (BOMBAY LAND RkVBNOR CODIS). 23 B. 39. 

Surety. 

(1) Father’s liability as surety—Liability of his sons for the debt for 

which he was surety—Hindu law—Joint family—See HINDU 
L.\w (Joint family). 23 B. 454. 

(2) Limitation Act (XV o/ 1877). seh. II. art. 179, Expl. \—'Ijiabilttp of 

surety in txecution—Application /or execution against a suretf/ when 
a step-in aid of execution against a principal—Mode of enforcit g 
payment against a surety — Practice —J'^rccr^fwre. — Vinayak Ram- 
cbandra was awarded the sum of Rs. 4 951*13-11 by tbo District 
Judge as compensation for land taken up by the Collector under the 
Land Acquisition Act, 1670. Tbe money was ordered to bo paid over 
to bim on his giving security for its refund in case tbe appellate 
Court 60 ordered. Damodar Viztarangam thereupon became bis 
surety and exeouted a bond binding himself to pay into Court the 
said sum of Rs. 4.951-1311, if ordered by tbe Court. On tbo 2Sth 
September, 1693, tbe High Court varied the order of the Di8tr>ot 
Court and awarded Rs. 4,204-7-11 (part of tbo Rs 4,9.5!• 13-11) 
to another olaitnant Ku^aji Ramji (tbe appellant). On 17th 
February 1894, Kusaji applied for execution of this order ngaiust 
tbe surety Damodar and claimed also interest (Rs. 1.635-10 Oi and 
costs (Rs. 550-15-4). Damodar objected to pay interest or costs, 
and the High Court held that, as surety, bo was liable only (or tbe 
principal sum. but not to interest or costs. Subsequently, viz., on 
the 16tb February 1897, Kusaji applied for ozecuiion aeamsr. the 
principal debtor Vinayak of the order of tbe 25tb September ]'-93, 
in respect of tbe interest and ooets, oontoodirg that his application 
of the 17tb February 1894. against tbe surety was a step-in aid 
of tbe execution of tbo order under art. 179 of tbe Limitation 
Act <XV of 1877) and prevented limitation. 

Held, that his application was barred by limitation. Tbe application 
for cxncutioD against tbe surety would not operate to keep alive 
tbe order as agaiost tbe principal debtor unless it was made to en¬ 
force a liability which was common.tu both under tbe order. But 
under tbe ordfr th*^ surety was not liable for interests or costa. His 
liability was expressly confined by bis bond to the principal sum, 
and it was only as to that sum that he whs jointly liable with 
Vinayak. The previous application, therefore, for execution against 
tbe surety for money for which bo was not liable under tbe order, 
could not bo regarded as a stop in aid of execution against the 
principal debtor Vinayak. 

The mode of enforcing payment against a surety is by summary pro- 
cess in execution and not by separate suit. KuSA.li v. Vina\ak, 
2.3 B. 478 
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Survey. 

See ACT v OK 1879 (BOMBAY LAND RkvknOB CoDti), 23 B. 39;24B. 539. 


Survey Officer. 

(1) See ACT I OF 1880 (BOMBAY KHOTI SETTLKMKNT), 24 B. 489. 

(2) Bee KhOT, 24 B. 533. 

(3) See LANDLORD AND TENANT, 24 B. 426- 
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SUiVivorshfp. 

See Bank OP Bombay,'24 B. 360. 

Temple. • ' 

(1) Scheme of management—Failure of trustees to carry out_Mode of 

^foroiug proper management—R^^moval of trustees—Practice—Oiv 
Pro. Code (Act XIV of 1882t. ss. 5:t9 and 260—Decree—Execution 
—Gbarity—See CHARITY, 24 B. 45. 

(2) Trustee—Coostructive trustee—His liability^Right to sue—Liznita- 

Xiyofl 882 >. 8. 639—Public, religious 
and charitable trust—Charity—Hiudu temple, with a dharmasfaala 

to It—See Civ. Pro. Code (Act XIV op 

23 Ba 65De 

(3) See Charity, 24 B. 50 . 

(4) See CUIM. PttO. CODE (ACT V OP 38981, 24 B. 627. 

Tenancy at Sufferance. 

See Limitation act (XV op 1877). 24 B. 604. 

Tenant holding over. 

See Limitation act (XV of 1877). 24 B. 604. 

Timber. 

Standing timber—Mango tree—Mango tree may be standing timber accord¬ 
ing to the cus^m 01 a Ipeality—Registration Act (XX of 1866), s. 3 
—Trees—See Trees; 24 B, 31. 

Time. 

See Limitation, 23 B. 442 . 

Title. 

(1) See Forgery, 24 B. 65. 

(2) See Jurisdiction. 94 B. 407 

(3) See Limitation act (XV op 1877). 24 B. 436 
(41 See Mortgage (General), 23 B. H9, 

Transfer, 

(1) See Company, 23 E. 686. 

in I®® Transfer of Property Act (iv op 1882 ). 24 B 502 
<3) See Vendor and Purchaser, 24 B. 400 . 

Transferor Property Act (IV of 1882). 

/o? Landlord and Tenant, 23 B. 510 . 

5o S-^®,M0 RTGage iSadk). 23 B. 781. 

(3) 8. 7—See MINOR, 23 B. 146. 

(4) 8. 39—See HINDU Law (WIDOW), 23 B. 342. 

(5) (6)—Trusts Act (II ol 1882). s. 91-Contract of sale 
-Roiufy A P°'"«®8sioa—Payment of the whole of purchase-money 

V ■ ‘='*“veyaDoe not executed—Transfer—Attaobmeut— 
CHASER.^2l B^4So ioCerest-8eo Vendor AND PUR- 

(6) S. 53—See WILL. 23 B. 1. 

‘(i; I: 

%48 See Mortgage (Sale*. 23 B. 

(10) 8. 86—See Guardian, 23 B. 287. 

( 11 ) Mortgage—Decree for sale of rnoTtgaged pro- 

Pcr/j,- De/awK ^n paypient on the date fixed in the decree —Redemp- 
for thetxme.—Ja a suit brought by a mortgagee 

mortgaged property, a decree was passed on 27th July 

1895, directing that the mortgaKor should pay the mortgage debt 

I*! if'^ months, and that in default his right of redemption 
should be foreclosed and the mortgagee should be at liberty to seU 
the property. h-..'. 

On the 27th July. 1898. the mortgagee applied for an order absolute 
for sale. 
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Transfer of Property Act (IV of tS82)^(Cotu:luded). 


( 12 ) 


On the llth October 1898, the mortgagor applied for permission to pay 
into Court the amount of the decree. ^ ^ 

Seld, that the application could not be granted. Tbe case fell within 
89. 86 and 89, and cot within e. 87 or 93. of the Transfer of Property 
Act (IV of 1882). The money not baving been paid within the 
appointed time the Court was bound to pass an order absolute for 
sale ; it had no power to enlarge the time for payment. Tanibam 
V. G^JaNAN. 24 B. 800=1 Bom. Zj. K. 821 
S- 89—l>«kkbaD Agriculturists* Relief Act (XVII of 1879). s. 44 — 
Agreement filed under section and becoming a decree—Befault in 
payment of instalments due under decree—Application to make 
decree absolute under s. 89 of Transfer of Property Act (IV of j 882) 
— Limitation Act <XV of 1877). scb. II, art. 179—See AcT XVlI 
OP 1879 (DBKKHAN AORICULTURIKTS’ RPLilEF), 23 B 644 
S. 99—See MORTOAGE (OEKERAI.). 23 B. 119. 

(14) S 108, el. (e) —ConTact Act (IX of 1872), s. 6.7—Landlord and tenant 
— Lease for a year— Whole rent paid in advance—Destruction of 
premises before expiration of lease—Riebt of tenant to a refund 
paid in advance—Apportionment—See LANDLORD AND TENANT 
23 B 15. * 

Bs. 123. 129—See HINDU LAW (GIFT). 23 B. 234. 

S. 131—“ Debt artsf t r of <t debt — Decree not a debt — Aesigyiment 

of decree — l^nltee of nssigri-ment — Civ. Pro. Code (Act XIV o/ 1862). 
s. 232. — A decree is not a ** debt'* within the meaning of that word 
as used in s. 131 of the Transfer of Property Act (IV of 1882), so as 
to make a transfer thereof void without express notice. 

When a decree is assigned, a notice givrn under s. 232 of the Civ. 
Pro. Code (Act XIV of 1882> is sufficient. Dagdu v. VANJI. 24 
B. .502 = 2 Bom. L.R. 414 


(13) 


( 15 ) 

(16) 


(1) Right to cut trees —Kboti khasgi land in the Ratnogiri District — 
Dunlop's Rroclamation — Construction — Crozvn grant—Rxght to 
rescni'.i hhoii. — Defendants were hhois of the village of Ojharkbol in 
the Ratoagiri District, of which certain plot (Survey No. 52) was 
their hhoti khasgi land. In 1894 they cut down a large number 
of teak trees growing on this land. Thereupon the Secretary of 
State for India in Council sued to recover their value, alleging 
th-«t they were the pioperty of Government. 

DefendantH pleaded that they were tbe absolute owners of the treep« 
and rolled in support of their title on a proclamation is-ued by 
Guveroment in 1621. known as Mr, Dunlop's Proclamation. This 
proclamation had been sub.<iequently rescinded by Government in 
1851. The material part of Mr. Dunlop's Proclamation was in the 
following terms * 

** Upon the teik and other trees that may be on any person's land. 
Government has no design. He whose trees may now exiet, or be 
whose trees may hereafter grow, may make such use of them as be 
pleases. Government wil) not offer tbo slightest obstruction." 

Held, that this proclamation was not a mere promise, but an actual 
grant or gilt of tbe teak trees to tbe persons on whose lands they 
were then actually growing, or might thereafter grow, and that tbe 
gift could not be revoked. 

Held, ali'O. that by reason of this proclamation Government had no 
right to tbo teak trees growing on tbe land in question. SECRETARY 
OF STATE FOR INDIA V. SiTARAM SHIVRAM, 23 B. 518=1 Bom. 


L. R. 19 

(2) Timbet - Standing timber—Mango tree—Mango tree may be standing 

txmbcr according to the custom of a locality—Regislratxon Act XX of 
1866), s. 3.—By the term “ timber " i.n meant properly such trees 
only as are fib to be used in building and repairing bouses. 

A mango tree, which is primarily a fruit tree, might not always come 
within the term " standing timber’' ufsed in the definition of im- 
moveable property in s. 3 of tbo Indian Registration Act <XX of 
1HG6). But it may be classed as a timber tree where according to 
tbe custom of a locality its wood is uped in building bouses. 
KrishNARAO v. BAHA.TI, 24 B. 31 = 1 Bom. L. R. 489 
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Trust. . • .i . ' 

Decree, form of—AocouDt to be taken first—Matters to be considered in ^ 
framing scheme—Charitable trust—Bee Charity, 24 B. 60« 

Trustees. ' 

(1) Removal of—Practice—Civ. Pro. Code (Act XIV of 18R2), es. 639 and 

260—Decree—Execui ion —Charity—Temple—Scheme of manage¬ 
ment-failure of trustees to carry out —Mode of enforcing proper 
management—See CHARITY, 24 B. 46. 

(2) See Civ. Pro. Code (act XIV op 1662), 23 B, 669. 

(3) Soe Vendor and Purchaser. 24 B. 400 . 

Uulversity. 

University of Bombay -Act XXII o/1857, s. 12— Construction—Candidate 
fora degrte .—The words ** candidate for a degree ” in s. 12 of the 
Act (XXII of 1867) to establish the Uoiversity of Bombay mean a 
candidate for the final examination, the passing of which entities 
him to a degree. They do not mean a caodidate for a degreeat any 
stage of bis Univocaity career. Students, therefore, presenting 
themselves for the Previous Examioation prescribed by the Senate 
of the Bombay University need not present the certificate required 
by that section. In tJie matter of DARABHA RUSTOMJI CODaBA- 
WaDLA, 23 B. 465 

* eve 

Vadilkl Rights. 

See BeoistraTION, 24 B« 616. 

Valuation. 

(1) Court Wees Act (VII of 1870). s. 7. cl. 10 (a), :l, 4 (cl. id), s. 12—Class 

to lohich a suit belongs —Decision as to such class—Appeal — 
P/actice .—An appeal lies against a decision as to the class to which 
a suit belongs although it does not lie against a decision as to the 
valuation of the suit m that cla^s. a decision of the lower Court, 
bolding that a suit is one for specific performance of a contract of 
sale and to be valued according to the amount of the consideration 
money, is appealable. DaDA v. NAOESH, 23 B. 436 

(2) House tax —Municipal valuation—Civil Court’s power to revise suoh 

valuation—Municipality—See MUNICIPALITY, 24 B. 607. 

(3) See MUNICIPALITY. 2.3 B. 446. 

Varshasan Allowance. 

See ACT XXIII OP 1871 (PENSIONS), 23 B. 676. 

Vatan, 

(1) DaughUr of a vatandar not a vatandar of the same vatan during her 

father's lifetime — Bombay Act HI of 1874, s. b—Bombay Act V of 
16QC. —The daughter of a Hindu vatandar is not during the life¬ 
time of her father a vatandar of the same vatan within the moan* 
ing of s. 6 of Bombay Act III of 1874, as amended by Bombay Aot 
V of 1886. MUKTAB.\1 V. ANT.\J1, 23 B. 715 = 1 Bom. L. R 206 

(2) Restriction upon ali-ftation by a vatandar—Mortgage invalid to to hat 

extent — Reg. XVI of 18^7— Act III (Bombay) of I87a.—An 
alienation by way of mortgage of vatan property, or any part of it. 
executed when Reg. XVI of 1827 was yet in force, had no 
operation beyond the life of the vatandar who mortgaged. The 
mortgage was in its inception void against the heir of the vatandar, 
and had not. become validated against the heir by reason of ibe 
repeal of the sections in Reg. XVI of 1827, relating to this subject, 
by (Bombay) Act HI of 1874. 4 

The obildless widow of a vatandar. deceased in 1647, was the recognis¬ 
ed vatandar in possession in 1866. She mortgaged two villages of 
the vatan to the father of tbo respondents. The latter two, after 
)iti(?ation. retained pofssession in 1666 .by order of the Commissioner 
in the Revenue Department, until there should be a decree of Court 
to the ooDtrary, The widow, according to the judgment below, had 
held the vatan adversely to her late husband’s son, the plaintiff, who 
-was born in 1648 of her oo-widow, and he was the true heir, entitled 
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^mt»n-^{Concluded). 

from bis birth. But th« Hisb Court gave efifeot to the adverse 
poAseasioD of the widow for the period of limitatioD supportiog the 
mortgage. The plaiotiS was the sole heir of the widow, his step¬ 
mother, who died in 1877. 

The appellant oontended that the vatan as inherited by him was free 
from the mortgage enonmbrance, and that be was entitled to pos¬ 
session . 

Held (reversing the decree of the High Court).that the mortgage was 
void against the heir, and had no force beyond the life of the vatan- 
dar who bad executed it. The decree of the Subordinate Judge to 
that efiect, and for possession, was maintained. PADAPA v 
SWAMIRAO. 24 B. 666 (P Cj=2 Bom L.R. 548 =4 O.W.N. 517=27 
I.A. 86=7 Sar P.C.J. )70. 

(3) Succession fo a vatan — Bombay Act V of 1886. s. 2— Widow — Rights 
of succession of a widow other than the widow of the last holder — 
Adoption, by such xoidow—Collateral male -member. — Under s. 2 of 
BombayAot V of 1886, if there is a male member of a vatandar 
family, the Buocession goes to him in preference to a female member, 
and on ilia death the successtoo will go to bts heirs with a si milar 
provision. Where there is a male member qualified to inherit 
vatin property be inheritR. aod a widow other than the widow of 
the last male memoec acquires no right to the vatao by succession 
or inberitance, and consequently she cannot create, transfer or 
revive any rights by adoption. 

A kulkarni vatan was owned by two brothers A and B. B died first and 
A became tbe last male holder. A died in 188 L leaviog a widow 
who held the vatan until her death in 1892, Oq her death, B’s 
widow to'^ k a sno in adoption. The adopted son tiled a suit to 
establish bis titlo to tbe vacan against tbe defendant, who was a 
male member of the family and had been registered by tbe Bovonue 
auLboriiie.s as the vatandar on the death of A*s widow. 

Held, that tbe plaintiff could not succeed, tbe defendant having a 
bettor tiile to i he vatan than tbe plaintiff or bis adoptive motbor, 
under s. 2 of Bombay Act V of 1886. KBISHN.aJI v. TaraW.A, 
24 B 484 =2 Bom L'R. 276. 

Vatandar. 

See Vatan, 23 B, 715; 24 B. 556. 

Vendor and Purchaser. 

(1) Contract o/ sale — Delivery of possession~—F*ayment of the wtiole of the 

pur chase-monfy — Regxsttred conveyanre not exec uted — Transfer — 
Attachment — Vendor hatnng no attachable inttrest— Transfer of 
Property Act |IV of 1882), ss- 40. 64, 55 (6) ( 6 )— 2Vusts Act (If of 
l 882 |. s- 91.—Under acontractof sate with re><pect to certain fields, 
possession was delivered to tbe vendee, and tbe whole of tbe pur- 
ebase-money was paid to the vendor, but the transfer was not 
aflected. as the necessary registered conveyance had not been 
executed Subsequently a judgmooi-creditor of the vendor sought 
for a declaration that tbe Holds were liable to bo aT.ta.cbci and sold 
as tbe property of tbe judgment debtor- Hefor-* the oaso was deoidod 
by the Court of first instance, a registered conveyance had been 
executed 

Held, that the judgment-debtor was nothing more ibau a baro trustee 
and had no attachable interest in the property. Karal, 1 .-v 
NaNUKHAI V. M-\NSUKHRAM, 24 B. 400=2 Hum. L-.R. 220 

(2) Contract of sale — Ncm-payment of purchisa-Tnoney—Suit for pi ssession 

by vender tvho has not paid the purcha>>e money—Remedy of vendor- 

— D\tnilal*on Act IXV of 1B77I. sch. II. art. 47.—The 
plaiiitifis owned certaitj laud on which tbo defendant, with the 
plaiutifis* leave, built a house. Ilisputes arose between plaintifis 
and defendant, and in February 1893, the defendant obtained an 
order from tbo Mamlaidarin a possessory suit against the plaintifi 
directing tbo pisintifis to gi%’o up possession of tbe property to him. 
In August 1893, an agreement was made between them, in pursu¬ 
ance of which the defendant executed a rent-note to tbe plaintifis 
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Vendor and Purchaser— {Concluded), 

promising to give up the property to the plaintifis at the end of four 
moDths on payment by the plaintifis of Ra. 100. On the 26th 
November 1896. the plaintifis brought this suit for possession, 
alleging that tbe defendaut refused to give up the property. The 
Diatncs Judge dismissed the suit, finding that the plaintiffs bad 
not paid the Rs. 100. and holding that the defendant was. therefore, 
justified in putting an end to the contract oontaincd in the rent- 
note. Ho further held that the suit was barred by limitation not 
having been brought within three years from the date of the 
Mamlatdar’s order of 28tb February 1893 (see Limitation Act, XV of 
1877, sch. II, art. 47). 

Held (reversiug the decree) that the evidence showed the transaction 
to be a sale of the property by the defendant to the plaintiff for 
Rs. 100, possession being given to the plaintiff under tbe lease for 
four months; that the sate was a completed traasaotion although the 
Rs. 100 bad not been paid, and that the only remedy of the defend¬ 
ant was to sue for the amount. 

Beltt, also, that tbe oontraot between the parties dissolved tbe order 
of tbe Mamlatdar io the possessory suit and rendered it unnecessary 
for the plaintiffs to sue to set it aside. The present suit, which 
was based on the oontraot of sale, was, therefore, not barred by 
art. 47 of the Limitation Act. SaQAJI v. NAMDBV, 23 B. 625=1 
Bom. L.R. 5 

• * • 

(3) Deposit—Righlof purchaser to return of deposit—Dien of purchaser for 

the part of the put chase-money paid by him —A purchaser of land 
who has paid part of tbe purchase-money by way of deposit, but who 
afterwards unjustifiably repudiates tbe contract of purchase, or is 
guilty of any default by reason of which the sale is not carried out 
is not eulioled to recover tbe deposit from the vendor. 

The vendor is uot necessarily entitled to retain the deposit merely 
beoaube under the oiroumstaucas. the Court refuses to grant specific 
performance against bim. 

Prom ibe moment part of the purohase-money is paid, the purchaser 
has a lien upon the property to that extont.'wbicb lien can only be 
lost to bim by reason of his failing to carrying out his part of the 
contract. BALVaNTA v. Bira, 23 B. 66 

(4) See Civ PRO. CODE (ACT XIV OP 1882), 23 B. 181. 

Vested Remainder. 

See Hindu Law (WILIiI, 24 B. 420. 

Village Officer. 

See HIvidenCB, 24 B. 43. 

Voluntary Conveyance. 

See MINOR, 23 B. 146. 

Vritti. 

(1) See HINDU LAW (OlPTl, 23 B. 131. 

(2> See HINDU Law (PARTITION!. ‘23 B. 597. 

<3) See MAINTENaNOB. 23 B. 291. 

Wager. 

(l) Wagering contracts—Satta traytsactions - Suit io recover brokerage in 
respect of snita tratxsactions—Bombay ActlU of 1865—Contract Act 
(IX of 1872), s, 80. Plaintiff was employed by defendants to 
eotor into ootton transaction^ on their behalf at Dbolera. The 
contracts for tbe sale and purchase of cotton were made on terms 
contained in h printed form wbiob incorporated the rules framed 
by the oottoo merchants of Dbolera. These rules expressly 
provided for the delivery of cotton in every oase and forbade all 
gambling in differenons- In spite of those rules, and the express 
terms of the contracts, tbe course of dealings was euob that none of 
tbo contracts were ever oompletod except by payment of differences 
bet ween the oontraot price and the market^ price in Bombay on the 
Vhida day. The plaintiff entered into numerous transaotiona of 
this kind on tbe defendant’s behalf. He now sued to recover 
from them the balance due to him on aooount of brokerage, 
oommission and losses incurred in the said transactions. 
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Wager—(Conc/i«i«rf). 

Beld, that the traosaottons were a mere gambliDg for difiereocea. and 
no euib would lie. under Bombay Act III of 1865. to recover any of 
the items conoected with snob transactions. 

In order to determine whether a contract ija a wagering contract, the 
Court will not only look at the terms of the written contract, but 
also probe among the surrounding oircumstances to find otit the 
true intentions of the parties. I>08HI TAE^AKSHI V. BHAB IJJAMSI 
VEI/SI, 24 B- 227=1 Bom L R. 786 

<2) See IKSUBANCE. 23 B. 191. 

Wagering Contract. 

See Wager, 24 B. 227. 

"Walikar Service. 

See Service Tenure, 24 B- 482. 

Warranty. 

Breach of warranty—Suit on warranty—Principal and a^ent — Guardian 
— Mxnor—Ltoan obtained by guardian as such—Liability for f^uch 
loaxi .— Warrayity by guardian of authority to botmv — l\Jisfepr*sen- 
totion on a point of law—Contract Act (^'K. of lfa72>, s. 235— Guar¬ 
dian's liability .—Plaintifl. having lent a sum of money to one 
Rupaliba as guardian of her minor son Riirmslsangji, brought a 
suit against the minor, represented by his guardian, to recover 
it. In that suit a consent decree was passed, which directed the 
amount due to him to he recovered out of the minor’s estace. 
Ou Raiimalsangjj’s coming of age be got the consent decree set 
aside, and the pfaintifi had to refund the sum which he bad 
recovered under it. Thereupon the plaintiff sued Rupaliba to 
recover the amount as damages for breaoh of warranty, alleging 
that she had represented to him that she had auihority to incur 
the debt on behalf of the minor and to bind bis estate, whereas 
she had really no such authority. 

Held, that the plaintiff could not recover, there having been no suoh 
misreprosootation as would support an action for a breach of 
wirranby. 

Assutnir>g that there was a reprcs'nt ition, the only possible represent¬ 
ation, if the case be treated as coming within s. 235 of the 
Contraot Act (IX of 1872), was that the defendant represented 
that she was the agent of her eon. But as the plaintiff knew 
that the sou was an infant, be must have been aware that any 
representation that defendant was her infant son’s duly authorised 
agent was incorrect, for an infant cannot appoint an agent, and 
consequently no warranJy, such as would support a suit, could 
arise out of such a ropreseotation. 

hlven if it were conceded that there wa« a representation by Rupaliba. 
as to her power to bmd the minor’s estate, it was one on a point of 
law. and as such, it was incapable of supponir.g the suit. SHET 
ManiBHAI V. BaI RUPabiBA. 24 B. 166* 1 Bom. B.R. 166 

>VaAte Land. 

See Limitation act (XV of 1877*. 24 B. i35. 

Water. 

Water-course — Riparian aiuners. rights of — .^^afnlatdar—.Jurisdiction — 
Alanilatdar’s Act iBont. AcL HI of 18761. s. 4.—The law as ro 
ripari in owners is the same in India as in l^ngland. and is stated 
in illustration (Itl ofs. 7 of the I5a«ements Act (V of i882). Bach 
proprietor has a right to a reasonable use of the water as it passes 
his land, but, in the absence of some special custom, he has no 
right lodam it back, or exhausc. it, so as to deprive other riparian 
owners of like use. 

What would constitute an unreasonable diversion of water such as bo 
disturb the use of the lower riparian owners, is a question of fact 
wh icb I bo L'^gislature ha« giv.m a M imlabdar jurisdiction to decide. 
NARAYAN V. KESHAV. 23 B. 506 
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Wiiter-courde» 

(1) Bombay Irrigation Aob (Bom. VII of 1879), s. 48—Leakage water— 

Riehts of riparian proprietors^ See M4MDATDAR. 23 B. 761. 

(2) See Water, 23 B. 506. 

Water-works. 

MunicipaliCv of Boyyihay—Right to enter on lattd of Railway Company to lay 
pipes, <£c. — Bombay Municipal Act iBom. Act III of 1888), sa. 222, 
2S5—’Railways Act {IX of 1890), s. 12—^cco»nnto<fa<ion worha.~-~ 
Under the Bombay Munioipal Aot (Bom. Act III of 1888) the Cor¬ 
poration of Bombay ha^ the right, for the porposo of supplying the 
cir-y with water, to enter upon land belonging to other owners to 
make connections between the mains and to lay the pipes forming 
the conneobions through or under such lands without the owners’ 
permission, though not without giving them reasonable notice in 
writing. 

Held, also, that r. 12 of the Railways Act (IX of 18901 does not 
exclude the above right of the Corporation of Bombay to enter on 
land belonging lo the G.I.P. Railway Company fur the said pur- 

po-»os. G r.F. Railway Company v. Municipal Corporation 

OF B0MB\Y, 23 B 858 

will. 

(1) Construction—Bequest to wife with obligation of maintaining and edu¬ 
cating children—lyxterest takf-n under such b‘>que.st—Decree against 
wife —Attachment of inUtest under will —Ctv. Pro. Code tAct XIV 
of 1882). s. 21^—Fraudulent conveynn- e — 'Transfer of Property Act 
(IV o/ 1882). s. 63.— Bomanji Darasha Capiaindied in 1891, leaving 
a widow Dhunbaiji (defendant No. 1) and two sons, Perrzsha and 
Darasha idefendanls Nos. 4 and 6). By his will be oequeathed the 
residue of his property to trustees (of whom Dhunbaiji was one) in 
trust to pay the rents and income thereof to bis wife Dhunbaiji for 
life, she thereout mniniaining, educating, and bringing up” 
his children in a manner suitable to tbeir degree in life. After hie 
death tbe property, moveable and immoveable, was to bo divided 
among bis sons equally when Darasha should attain the age of 
twenty-five. He attained majority in October, 1895 At the date 
of suit. Darasba was eighteen years old and Perozsba was twenty- 
five. It was contended that Di>unbaiji was only a trustee of the 
rents for tbo benefit of her sons Peroz^ha aud Darasha. 

that under the will Dhunbaiji took a life-interest in the rents 
subject^ to the oblication of maintaining, educating and bringing up 
the children. The only twf» surviving children (Perozsba and 
Darasba), having attained m-«joriiy and having received property 
under the will of an uncle. w«*re now no longer in need of being 
Qiaini-aioed by Dhunbaiji. Tbo obligation imposed upon her, there¬ 
fore, by ber busband’s will was discharged, and ©bo was now 
entitled to a lifo-interesc free from all further obligation to maintain 
bis children. 

On the 18th June. 1895, the plaintiffs obtained a decree for 
Rh. 3,976-10-10 against Dhunbaiji and ber son Perozsba. In execu¬ 
tion of that decree they attached under an order dated 2Dd July, 
1895, tbo immovoable p'operties which bad belonged to the testator's 
estate ou the ground that both Dbunbaiji and Perozsba bad an 
interest in them. Tbo attachment was issued under s. 274 
of the Civ. Pro. Cede (Act XIV of 1P8J). Tbe defendants contended 
that Dhunbaiji bad no attachable interest at all in tbe said proper¬ 
ties, she being under the will merely a trustee hs above-mentioned 
for hor sons, and that, if she bad. it was an interest in moveable 
property, which should have been atlaobcd under s. 268 of the Code, 
iiud that tbo attachment under s. 274 was iuefiectual and in- 
operati\o They further alleged that by an assignment dated tbe 
20tb February. 1896, Dhunbaiji bad assigned and surrendered her 
lifo-iuterost to ber sou Darasba. and that such interest was, 
therefore, not available to sa'i^iv the plaintiff’s decree against her. 
As to Pers'^zsha's interest, tbo duiendants alleged that by a deed 
of settlement dated the 9tb February. 1896. it was validly settled 
for the benefit of himself and his family and that, therefore, he 
bad no interest in him wfaioh could be attached under .tbd order 
' of the 2nd July, 1895. 
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{Concluded). 

Held (1) that Dhuobaiji bad an attaobable interest ia the property. 

(2) Tliat her interest was an interest in immoveable property and 
was validly attached under e- 274 of the Civ. Pro. Code. 

f3) That bet as^igument of tba 20th February, 1896, was invalid as 
against the plaintiffs under s. 27G of the Civ. Pro. Code. 

(1) That even iiidependi-ntly of tbo attachment, her assienment to 
her own son Darasha was invalid as afraiuet the plaintiffs under 
s. 53 of the Transfer of Property Act iIV of 1882). The object of 
that assignment was to protect the property from the creditors, and 
it was designed to defeat the plaiotiffs’ decree, and it was, therefore, 
fraudulent and void as agair-st the plaintiffs. 

(5) That the deed of se* tlement by Perc zsha of the 9tb February. 1695, 
was void as against the plaintiffs under s. 53 of tbe Transfer of Pro¬ 
perty Aot (IV of 18821. 

(6) That the plaintiffs were antitled to realize tbe shares and interest 
both of IDbunbatji and of Farnzsfaa so far as miebt be neo^spary to 
satisfy their decree of 13th June. 1895. NatHA Kerra v. I>HUN- 
BAIJI. 23 B. 1 

(2) jparsis — Construction—Bequest of power of management to xuidoio and 
daughter for life—Ltife > state—Qut to two persons as j ant tenantsor 
tenants cotntnon— Intestacy ■ Non elnxm by persons exttxtled to 
short s—~Ltitnxtation. — JebHogirji Nusserwanji Wadia, a Parsi, died 
in 1843 Icavine a widow (^l-mckbai) ai>d a daughter (i^7otlibai) and 
two grandsons (sons of ^lotlibai) him surviving. By bis will 
(written in tbe Oujarati language) be directed that during her life 
bis widow and daughter wer«^ *' lo agree together and to manage tbe 
affairs with unanimity ’*aud afier Manrkbai's death be gave tbe 
whole power over bis estate to his daughter Motlibai and so long 
as MotJibai enjoys ber natural iife. everyihing is to remain with 
her.” Tbe will tbeu continued: “AUer toe death of Moilibai— 
Motlibai has two sous, namely, Bh^i Navroji and Bbai Nusserwanji 
— tbes-9 two boys are the owoers of whatever property and estate 
there may bo belonging tome. They are c'lnsidcred as my children. 
1^0 one is to offer them auy biudrauco or impediment. I have 
presented all to my wife a>>d to my daughter. Motlibai. 

Held (confirming Fulton, J.) that Manekbai and Motlibai took only 
a life-interest in tbo estate 

(2) (Varying tbo decree of Pulton, J.) that Motlibai’s two eons took 
the e-state as jrint tonaota subject to the life interests of Manekbai 
and Aloilibai and nor as tenants in common 

One ManocUji Navroji Wadia died intestate in 1837 leaving a widow 
(Motlibai) and two sous, v z.. Nusserwaoji and Navroji. Mo'ltbat 
obtained letters of administration and until bor doitb in ^1897 re¬ 
mained io solo possession and enjoyment of h«*r husband’s csla»o, 
although by law entitled only to a widow’.s share, the two sens 
being entitled to the remaioder. In this suit filed in 1897 by the 
widovv of Nusserwanji. one of iho sons : 

Held, that the right ol both sons to recover tbe sharts to which they 
were originally entitled was barred by limititiou (art. 123 of 
the Limitation Act XV of 1877) and tboir right to t>uch shares wa<» 

extinguished under s. 28 of the Limitari m Act. Maoockjis’ estate 
had, therefore, become merged in HEotlibai’s e.statc. N.^VUOJI 
MANOCKJI WADIA V PBROZU.\I. i3 B. 89 

Witness, 

(1) See Civ. F^uo. CODB (Act XIV OB 1882). 23 B 318 

(2) Seo PRACTICE. 23 B. 213, 

Words and Phrases. 

(1) “Accommodation works ” —Soo Watbr-WORKS. 2.3 B. 368. 

(2» “ Administrator ” — S.e BANK OB BOMBAY. 24 B. 350 

(3) “ Agreements by way of \/ager ”—See INSURANCE, 2:3 B. 191. 

(4) ** Alankar puja”—See GRIM. PRO. CODB lACT V OB 1898). 24 B- 527. 

(5) ** A. man of business ”—Seo EVIDENCE. 2.3 B. 63. 

(6) **'Aaantarah Sapiudadyab ”—See HINDU LAW (INHERITANCE), 24 

B. 317. 
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XVArds and Phrases— (Continued), 

(7) “ Ancestral property’*—See HINDU LAW ^MAINTENANCE), 23 B. 608. 

(8) Ante litem Motam ”—See EVIDENCE, 23 B. 63. 

(9) ** Appendage to property ”—See MAHOMEDAN LAW (PRE-EMPTION), 

24 B. 414. ' 

(10) Appear”—See CiV. PRO. CODE (ACT XIV OP 18821, 23 B. 414. 

(11) Appearing ”—See OlV- PRO. CODE (ACT XIV OP 1882), 23 B. 414. 

(12) “ Apratishthita Sea HiNDO LAW (INHERITANCE). 23 B. 229. 

(13) “ Average”—See CONTRACT. 24 B. 97. 

(14) *' Badves ” —See ORIM. PRO- CODE (ACT V OF 1898). 24 B, 627. 

(15) “Bandhawaa”—See HINDU LAW (INHERITANCE), 24 B. 663. 

(16) t* Beuares”-See CRIM, PRO. CODE (ACT V OP 19981, 24 B. 627. 

(17) Bbratarah See BINDU LAW (INHERITANCE). 24 B. 563. 

(18) “Candidate for a Degree See UNIVERSITY, 23 B. 465. 

(19) “ ChakravridlhiSee HINDU Law (GENERAL), 24 B. 305. 

(20) “Codicil”—See PROBATE, 24 B 8- 

(21) “ Compartment ” —See ACT IX OP 1890 (RAILWAYS). 24 B. 293. 

(22) “ Contract ”—See MINOR, 23 B. 146. 

(23) “Course of bu9ine=»s”—See EVIDENCE, 23 B. 63. 

(24) “ Court of competent jurisdiction”—See CiV. PRO. CODE (ACT XIV 

OP 1882), 24 B. 466. 

(25) “ Court of competent jurisdiction’*—See FOREIGN JUDGMENT. 24 

B. 66. 

(26) “Court of Small Causes”—See ClV. PRO. CODE (ACT XIV OP 1882), 

23 B. 382. 

(27) “ Dadyat ”—See HINDU LAW (ADOPTION), 24 B. 367. 

(28) “Date of issuing notice ”—See LIMITATION ACT (XV OP 1877), 23 

B. 35. 

(29) “Datta lai janoi didhelu ”—See HINDU LAW (ADOPTION), 24 B. 473. 

(30) “ Dattvidhan See HINDU Law (WILL), 23 B 271. 

(31) “Debt”—See Transfer OP PROPERTY Act <IV op 1832), 24 B. 

502. 

(32) “Defendant”—See MINOR, 24 B. 238. 

(83) “Dharam”—See HINDU LaW (WILL). 23 B. 725. 

(34) “ Dharmashala ”—See CiV. PRO. CODE (ACT XIV OP 1832), 23 B. 

659. 

(36) “ Duhitri ”—See HINDU Law (INHERITANCE). 24 B. 663. 

(36) “Employed”—See MUNICIPALITY, 23 B. 629. 

(37) “Erect”—See MUNICIPALITY, 23 B. 248. 

(35) “ Erection ”—See MUNICIPALITY, 23 B. 248, 

(39) “ Farther accomm'idation works See WATER-WORKS, 23 B. 358, 

(40) “ Gotraja sapinda” —See HiNDO Law (INHERITANCE), 24 B. 663. 

(41) “Guardian”—See LUNATIC, 23 LJ. 403. 

(42) “ Heirs ”—See WILL. 23 B. 80. 

(43) “ Holder”—See ACT V OP 1879 (BOMBAY LAND REVENUE CODE), 

24 B. 539. 

f44) “Include”—See SPECIFIC RELIEF ACT (I OP 1877), 23 B. 673. 

(45) “ In tbo ordinary course of busioess”—See EVIDENCE, 23 B. 63. 

(46) “ Kartavyam See HINDU LAW (ADOPTION), 24 B. 367. 

(47) “ Khalit ”—See MAHOMEDAN LAW (PRE-EMPTION), 24 B. 414. 

(48) “ Kbot”—Sae KhOT. 24 B. 533, 

(49) “Khotki”—See KHOT. 24 B. 633. 

(50) “ Land ’’—See MUNICIPALITY. 24 B. 600, 

(61) “ Lawful "—See ParSIS, 23 B. 279. 

(62) “ License”—See LICENSE, 23 B. 397. 

(53) " Low ground ”—Sae MUNICIPALITY, 24 B. 126. 

(54) “ Malak” -See HINDU LAW (WILL). 24 B. 420. 

(65) “ Matri-S*nnikarsbat See HijfOU LAW (INHERITANCE). 24 B. 317. 
(56l .“Maximum quantity”—See CONTRACT. B. 97. 

(67/ ** Mirasi/’—See LANDLORD AND TENANT.^4 B. 426. 

(58) “Necessary cause” —See PLEADER AND CLIENT, 23 B. 667. 

(69) “ Nirdhan ”—Sea HINDU LAW (INHERITANCE). 23 B. 229- . 

(GO) “ O^enoo attended by criminal force *•—See GRIM. 'PBO, CODE (ACT 
X OF 1882). 23 B. 494. 
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(61) “ Or of the original suit ”—See CiV. PRO. CODE (ACT XIV OP 1882). 

24 B. 314. 

(62) ** Ordinary*’—See HINDU LAW (SUCCE6SION), 23 B 257. 

(63) “Person whoso immoveable property has been sold See OlV. PRO. 

CODE (ACT XIV OP 1892),' 23 B. 460. 

(64) “ Pitrarjit »» —See HINDU LAW (MAINTENANCE), 23 B. 608. 

(65) *' PlaiotiO **—See MINOR. 24 B. 238, 

(66) " Porwad »*—See HINDU Law (SUCCESSION). 23 B. 257. 

(67) “ Private business **—See EVIDENCE. 23 B. 63. 

(68) “Probate**—See BANK OP BOMBAY. 24 B. 360 

(69) “ Provided for **—See Hindu Law (INHERITANCE), 23 B. 229. 

(70) “ Putra **—See HINDU LAW (INHERIT.\NCE), 24 B. .663. 

(71) “ Putradanam ’*—See Hindu Law (Adoption). 24 B. 367. 

(72) “Registered”—See BANK OP BOMBAY. 24 B. 360. 

(73) “Review ’*—See INSOLVKNCY. 23 B. 474. 

(74) “ S-idavart ”—Soa CiV. PRO. CODE (ACT XIV OF 1882). 23 B. 659. 

(75) “ Sadhan ”—See HINDU Law (INHERITANCE), 23 B 229. 

(76) “Sadrasha”—See HINDU Law iADOPTION), 24 B. 367. 

(77) “ Bakulyas See HINDU LAW (INHERITANCE), 24 B. 66-3. 

(78) “Self-acquired property”—See HINDU Law (MAINTENANCE), 23 

B. 608. 

(79) “Shaffa”—See MahOMEDAN LAW (PRE-EMPTION). 24 B. 414. 

(80) ** Sbare-holders ”—See Bank OP BOMBAY. 24 B. 350. 

(81) “ Shovadbaris S“e CRIM. PRO. CODE (ACT V OP 1898). 24 B. 527- 

(82) “ Standing timber ”—See TREES, 24 B. 31. 

(83) “ Street’* —See MUNICIPALITY, 21 B. 600. 

(84) “ Swarjit See HINDU Law (MAINTENANCE). 23 B. 608. 

(85) “Swasri”—See HINDU LAW (INHERITANCE), 24 B. 563. 

(86) “Thai”—See ACT I OF 1880 (BOMBAY KHOTI SETTLEMENT). 24 B. 

489. 

(87) “The accused”—See PRACTICE, 23 B. 213. 

(88) “Timber”—See TREES. 24 B. 31. 

(89) “ To hold land ”- See ACT V OF 1879 (BOMBAY Land REVENUE 

CODE), 24 B. 539. 

<90) “Town of Bombay ” — See MORTGAGE (SALE), 23 B. 348. 

(91) “ Upalaksbaoa ”—See HINDU L.-AW (INHERITANCE), 24 B. 317. 

(92) “ Varshasaua”—Soo JURISDICTION. 23 B. 22. 

(93) '• Village See ACT V OF 1879 (BOMBAY LAND REVENUE CODE). 

24 B. 539. 

(94) “ Viprakarshat ”—See HINDU LAW (INHERITANCE), 24 B. 317. 

(95) “ Wager ”—See INSURANCE, 23 B. 191. 

(96) “ Waras” —See HINDU LAW (WILL), 24 B. 420. 

(97) “ VVhcel-interest ”—See HINDU LAW (GENERAL), 24 B. 305. 

(98) “Will”—See PROBATE. 24 B. 8. 

(99) “ Without prejudice ”—Soo LlMlT.^TION, 23 B. 177. 

(lOO) “Written instrument” — See ACT XVIE OP 1870 (DekeHAN 

AGRICULTURIST’S RELIEF). 24 B. 394. 
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